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CASES 

ARGUED  AND  DETERMINED 

IH  THE 

COURT   OF  KING'S  BENCH, 

IN 

HILARY  TERM. 

IN  THE  SIXTH  Y^AB  OF  THE  EEIGN  OF  WILLIAM  IV. 


REGULiE  GENERALES. 
HUary  Term,  Qth  WilSam  4.— 1836. 


1836. 


1.  Whereas  by  the  statute  4  Hen.  4«  c.  18,  it  was  en«  Regula 
acted,  "  That  all  the  attornies  shall  be  examined  by  the  ^=»*'^^^^- 
justices,  and  by  their  discretions  their  names  put  on  the 
roll,  and  they  that  be  good  and  virtuous,  and  of  good  fame, 
shall  be  received,  and  sworn  well  and  truly  to  serve  in  their 
offices:**  And  whereas  by  the  statute  3  Jac,  1,  c.  7>  s.  2, 
it  was  enacted,  "  That  none  shall  from  henceforth  be  ad- 
mitted attornies  in  any  of  the  King*s  Courts  of  Record,  but 
SDch  as  have  been  brought  up  in  the  same  Courts,  or  other- 
wise well  practised  in  soliciting  of  causes,  and  have  been 
found  by  their  dealings  to  be  skilful  and  of  honest  disposi- 
tion; and  that  none  be  suffered  to  solicit  any  cause  or 
causes  in  any  of  the  Courts  aforesaid,  but  only  such  as  are 
known  to  be  men  of  sufficient  and  honest  disposition." 
And  whereas  by  a  rule  made  iu  Michaelmas  term,  l654, 
in  the  Courts  of  K.  B.  and  C.  P.  it  was  ordered  that  the 
Courts  **  should  once  in  every  year  in  Michaelmas  term 
nominate  twelve  or  more  able  and  credible  practisers  to 
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1836.  contioae  for  the  ensuing  jear  to  examioe  such  persons  as 
^^^"^^  should  desire  to  be  admitted  attornies,  and  appoint  conve- 
Gexerales.  nient  times  and  places  for  the  etamination;  and  the  per- 
sons desiring  to  be  admitted  were  first  to  attend  with  their 
proofs  of  service,  then  repair  to  the  persons  appointed  to 
examine,  and  being  approved,  to  be  presented  to  the  Court 
and  swoni."  And  whereas  by  the  statute  8  Geo.  2,  c.  23, 
s.  £,  it  was  enacted,  '*  That  the  judges,  or  any  one  or  more 
of  them,  should  and  they  were  thereby  authorized  and  re- 
quired, before  they  should  admit  such  person  to  take  the 
oath,  to  examine  and  'inquire,  by  such  ways  and  means  as 
they  should  think  proper,  touching  his  fitness  and  capacity 
to  act  as  an  attorney :  and  if  such  judge,  or  judges  respec- 
tively, should  be  thereby  satisfied  that  such  person  is  duly 
qualified  to  be  admitted  to  act  as  an  attorney,  then  and  not 
otherwise,  the  said  judge,  or  judges,  of  the  said  Courts 
respectively  should,  and  they  were  thereby  authorized  to 
administer  to  such  persons  the  oath  thereinafter  directed 
to  be  taken  by  attomies;  and  after  such  oath  taken,  to 
cause  him  to  be  admitted  an  attorney  of  such  Court  respec- 
tively." And  whereas>  in  order  to  carry  the  last-mentioned 
statute  more  fully  into  eflPect,  it  is  expedient  annually  to 
appoint  examinersi  subject  to  the  control  of  the  judges  in 
manner  hereinafter  mentioned. 

It  is  Ordered^  That  the  several  masters  and  protho- 
notaries  for  the  time  being  of  the  Courts  of  King's  Bench, 
Common  Pleas,  or  Exchequer,  respectively,  together  with 
twelve  attomies,  or  solicitors,  be  appointed  by  a  rule  of 
Court,  in  Easter  term  in  every  year,  to  be  examiners  for 
one  year;  any  five  of  whom  (one  whereof  to  be  one  of  the 
said  masters  or  prothonqtdries)  shall  be  competent  to  con*- 
duct  the  examination;  and  that  from  and  after  the  last  day 
of  next  Easter  term,  subject  to  such  appeal  as  hereafter 
mentioned,  no  person  shall  be  admitted  to  be  sworn  an 
attorney  of  any  of  the  Courts,  except  on  production  of  a 
certificate,  signed  by  the  major  part  of  such  examiners, 
actually  present  at  and  conducting  his  examination,  testify. 
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ing  his  fitness  tnd  capacity  to  act  as  an  attoniej — sach  cer-        i836. 
tificate  to  be  in  force  only  to  the  end  of  the  term  next      ^^^v-^^ 
feUowing  the  date  thereof,  unless  such  time  shall  be  spe-    Geverales. 
daHy  extended  by  the  order  of  a  judge. 

ft.  It  la  FURTHER  Ordered,  That  the  examiners  so 
to  be  appointed  sball-condnct  the  said  examinations,  under 
regalatioiia  to  be  first  submitted  to  and  approved  by  the 
judges. 

3.  Akd  it  18  FURTHER  ORDERED,  That  in  casc  any 
person  shall  be  dissatisfied  with  the  refusal  of  the  examiners 
to  grant  sacb  certificate,  he  shall  be  at  liberty  to  apply  for 
admission  by  petition  in  writing  to  the  judges,  to  be  deli- 
vered to  the  clerk  of  the  Lord  Chiief  Justice  of  the  Court 
of  King^s  Bench,  upon  which  no  fee  or  gratuity  shall  be 
leoeiTed;  itbich  application  shall  be  heard  in  Serjeants'  Inn 
Hail,  by  not  less  than  three  of  the  judges. 

4.  And  whereas  the  haH  or  building  of  the  Incorporated 
Law  Society  of  the  United  Kingdom,  in  Chancery  Lane, 
will  be  a  fit  and  convenient  place  for  holding  the  said  exa* 

9y  and  the  said  Society  have  consented  to  allow  the 
ne  to  be  used  for  that  purpose;  It  is  further  Or- 
DBRXD,  That  until  further  order,  such  examinations  be 
there  held  on  such  days,  being  within  the  last  ten  days  of 
eveiy  terrn^  as  the  said  examiners^  or  any  five  of  them,  shall 
appoint:  and  that  any  person  not  previously  admitted  an 
attorney  of  any  of  the  three  Courts,  and  desirous  of  being 
admitted,  shall,  in  addition  to  the  notices  already  required, 
give  a  tern's  notice  to  the  said  examiners  of  his  intention 
to  apply  for  examination,  by  leaving  the  same  with  the 
secretary  of  the  said  Society,  at  their  said  Hall,  which 
notice  shall  also  state  his  place  or  places  of  residence,  or 
service,  for  the  last  preceding  twelve  months,  and  in  case 
of  application  to  be  admitted,  on  a  refusal  of  the  certificate, 
shaU  give  ten  days'  notice,  to  be  served  in  like  manner,  of 
the  day  appointed  for  hearing  the  same. 

5.  And  it  ib  further  Ordered,  Th:it  three  days  at 
the  least  before  the  commencement  of  the  term  next  pre- 

b2 
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18S6.  ceding  that  in  which  any  person,  not  before  admitted,  shall 
^'^^^'^^^  propose  to  be  admitted  an  attorney  of  either  of  the  Courts, 
Generales.  ^^  ^^^1'  cause  to  be  delivered  at  the  master's  or  prothono.* 
tary's  office,  as  the  case  may  be,  instead  of  affixing  the 
same  on  the  walls  of  the  Courts,  as  now  required,  the  usual 
written  notices,  which  shall  state,  in  addition  to  the  particu- 
lars now  required,  his  place  or  places  of  abode  or  service* 
for  the  last  preceding  twelve  months;  and  the  master  or 
prothonotary,  as  the  case  may  be,  shall  reduce  all  such 
notices,  as  in  this  rule  first  mentioned,  into  an  alphabetical 
table  or  tables,  under  convenient  heads,  and  affix  the  same, 
on  the  first  day  of  term,  in  some  conspicuous  place  within 
or  near  to,  and  on  the  outside  of  each  Court. 

6.  And  whereas  it  is  expedient,  that  upon  the  readmis- 
sion  of  attornies,  the  judges  should  have  further  means  of 
inquiring  as  to  the  circumstances  under  which  persons 
applying  to  be  readmitted  discontinued  to  practise,  and  as 
to  their  conduct  and  employment  during  the  time  of  such 
discontinuance.  It  is  further  Ordered,  That  at  the 
'  time  of  giving  the  usual  notice  of  the  intention  to  apply  for 

such  readmission,  the  party  shall  cause  to  be  filed  the  affi- 
davit on  which  he  seeks  to  be  readmitted  with  the  master 
or  prothonotary,  as  the  case  may  be ;  which  affidavit  shall 
contain,  in  addition  to  the  particulars  now  required,  a  state- 
ment of  his  place  or  places  of  abode  during  the  last  pre- 
ceding year;  and  such  person  shall  also,  at  the  same  time, 
cause  to  be  left  a  copy  of  such  affidavit  with  the  clerk  of 
the  Lord  Chief  Justice  of  the  Court  of  King's  Bench ;  and 
the  rule  for  the  readmission  of  such  person  shall  be  drawn 
up  on  reading  such  affidavit,  and  also  an  affidavit  of  such 
copy  having  been  left  in  compliance  with  this  rule. 

Denman.  W.  Bolland. 

N.  C.  TiNDAL.  J.  B.  Bosanquet. 

Abinger.  £.  H.  Alderson. 

J.  A.  Park.  J.  Patteson. 

J.  Littledale.  J.  Gurney. 

S.  Gaselee.  J.  Williams. 

J.  Parke.  J.  T.  Coleridge. 
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Of  the  same  Term.  \^^, 

Whereas  by  the  act  of  S  &  4  Will.  4,  c.  42,  s,  43,  it  is  ^— v^ 
enacted,  that  none  of  the  several  days  mentioned  in  the  Ge^eea^. 
statute,  passed  in  the  session  of  parliament  holden  in  the 
fifth  and  sixth  year  of  the  reign  of  King  Edward  the  Sixth, 
intituled  "An  Act  for  keeping  Holidays  and  Fasting  Pays," 
shall  be  kept  or  observed  in  the  Courts  of  Common  Law, 
or  in  the  several  offices  belonging  thereto^  except  Sundays, 
the  day  of  the  Nativity  of  our  Lord,  and  the  three  following 
days,  and  Monday  and  Tuesday  in  Easter  week:  It  is 
HEREBY  Ordered,  That  henceforth,  in  addition  to  the 
said  days,  the  following,  and  none  other,  shall  be  observed 
or  kept  as  holidays  in  the  several  offices  belonging  to  the 
said  Courts,  viz.  Good  Friday  and  Easter  Eve,  and  such  of 
the  five  days  following  as  may  not  fall  in  the  time  of  term, 
but  not  otherwise,  the  birth-day  of  our  Lord  the  King,  the 
birth-day  of  our  Lady  the  Queen,  the  day  of  the  Accession 
of  our  Lord  the  King,  Whit*Monday  and  Whit-Tuesday. 

(Signed  by  the  same  Judges.) 


Rex  t.  The  Inhabitants  of  St.  Giles  in  the  Fields. 

Upon  appeal  against  an  order  for  the  removal  of  Thomas  a  settlement 

Barron,  his  wife  and  children,  from  the  parish  of  St.  Giles  ™ay  *>«  ^V^^ 
.  under  1  W.  4, 

in  the  Fields  to  the  parish  of  St.  Mary-le-bone,  the  ses-  c.  18,  by  a 
sions  quashed  the  order,  subject  to  the  following  case:  C^jSeand  r^ 

In  1831,  the  pauper  became  the  tenant  of  a  house  in  the  siding  in  it  for 
appellant  parish,  at  the  yearly  rent  of  24/.     He  held  the  withstanding 
house  for  three  years,  paid  the  rent,  and  complied  with  all  that  he  is  in 
the  requisites  of  6  Geo.  4,  c.  57,  and  1  Will.  4,  c.  18,  if  taking  in  per- 
under  the  following  circumstances  he  was  sufficiently  in  the  ?°"*  *®  oFthe 
actual  occupation  of  the  bouse.  rooms,— some- 

The  pauper  resided  in  the  house  with  his  family.    The  ^*™^J  ^"^  ^ 

furniture  in  all  the  rooms  was  his,  and  he  was  in  the  habit  sometimes  half 

a  bed,— gene- 
rtilj  by  die  sight  only,  but  occasionally  by  the  week,— such  persons  having  no  right  to 
the  rooms  daring  the  day,  and  be  retaining  the  keys  of  all  die  rooms  and  having  constant 
access  to  and  control  over  the  whole  house. 
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1836.        of  taking  iu  labouring  people  to  sleep  in  some  of  the 
J^'^l?^'^      rooma^ — souMtimes  letting  a  bed«  sometimes  half  abed; 
9.  the  lettii^  being  generally  by  the  night,  but  in  some  rare 

S^^Gx^Ef  iN^  instances  'a  bed  having  4>een  let  for  the  period  of  a  week. 
THE  Fields.    The  persons  who  thus  slept  in  the  bouse  had  no  rigkt  to 
the  rooms  during  the  daj,  the  pauper  and  his  &mily  having 
constant  access  to  and  control  over  the  whole  of  the  houte, 
and  the  pauper  always  retaining  the  keys  of  all  the  rooms 
in  bis  own  possession.    In  the  instances  of  letting  for  a 
weeky  the  pauper  let  the  bed  only,  reserving  to  himaelf  the 
right  of  putting  another  bed  in  the  same  room  at  any  Umei 
if  he  thought  proper. 

The  question  is,  whether  the  pauper  actually  occupied 
the  house  within  the  meaning  of  the  above-mentioned  sta- 
tute. If  the  occupation  was  sufficient,  the  order  of  ses- 
sions to  be  quashed ;  otherwise  to  stand  confirmed. 

Adofykusg  in  support  of  the  order  of  sessions.  There 
was  not  such  an  occupation  as  the  act  of  1  Will.  4,  c.  18, 
requires.  There  must  now  be  an  actual  occupation,  and 
^uch  occupation  must  be  uninterrupted  and  independent  of 
any  other  person;  Rex  v.  St.  Nicholas,  Roc/^ester (a),  and 
Rex  V.  St.  Nicholas,  Colchester  {b).  At  the  sessions^  a  dis< 
tinction  was  attempted  to  be  taken  between  those  cases  ant 
the  present,  on  die  ground  that  in  this  case  a  bed  only  wa 
let;  but  such  a  letting  created  an  occupation  incompatib! 
with  the  landlord's  occupation  of  the  whole  of  the  ho  us 
Even  assuming,  as  was  urged  at  the  sessions,  that  the  lam 
lord  might,  after  the  letting,  have  set  up  a  bed  for  the  lodg 
in  any  room  that  he  pleased,  still  he  cannot  be  aaid  to  ha 
had  the  actual  occupation  of  the  whole  of  the  house. 
was  also  pressed  at  the  sessions,  that  inn-keepers  and  hoi 
keepers  are  in  the  same  situation  as  the  pauper  in  the  p 
sent  case,  and  that  the  occupation  of  inn-keepers  &c.  Mro 
be  sufficient  within  the  meaning  of  the  statute.  With 
sped  to  inn-keepers  the  answer  is,  that  the  la^nr  impc 

(a)  AnUf  vol.ui.  31;  5  Bam.         (6)  Ante,  vol.iv.  .423;    2  I 
&Ado].919.  &£U,J09. 
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upon  them  the  duty  of  admittiog  guests  and  also  soldiers         1836. 

billetted  upon  them.     No  doubt  hoteUkeepers  are  in  the 

same  situmtion  as  any  other  keepers  of  lodging  houses. 

The  rule  laid  down  by  the  CourlT  in  Rex  v.  St.  Nicholas,  ^^^^^^^^  ^^ 

•^  OT.  I7ILES  IN 

Rochester,  and  Rex  v.  St.  Nicholas,  Colchester,  is  broad  and    tub  Fields, 

clear,  and  to  introduce  an  exception  would  be  to  destroy 

that  uniformity  which  is  most  desirable  in  this  branch  of 

the  law.     The  rule  is,  that  the  landlord  must  have  the 

aclusive  occupation  of  the  house ;  and  if  a  party  can  be 

said  to  be  in  the  exclusive  occupation  of  his  house  where 

he  parts  with  a  dominion  over  a  portion  for  one  night,  there 

is  00  reasou  for  saying  that  he  is  not  equally  in  the  exclusive 

occupation  where  he  lets  a  part  for  a  month. 

/.  L,  Adolphus,  (with  whom  was  W.  Clarkson,)  was  stop- 
ped by  the  Court. 

Lord  Den  MAN,  C.  J. — We  are  clearly  of  opinion  that 
there  was  an  actual  occupation  by  the  pauper.  The  case 
of  inn^keepers  is  almost  similar  to  the  present  Here 
the  party  kept  the  control  over  the  whole  of  the  house, 
and  was  there  all  the  time.  The  permitting  persons  to 
sleep  in  the  rooms  did  not  prevent  him  from  being  in  the 
actual  occupation  of  the  bouse. 

Little  DALE,  J. — The  pauper  had  constant  access  to 
and  control  over  the  whole  of  the  house,  and  the  letting 
was  merely  of  a  bed  for  the  night.  He  had  therefore  the 
exclusive  occupation  of  the  whole  of  the  house. 

Williams,  J. — I  am  of  the  same  opinion.  The  state-^ 
aient  of  the  case  in  truth  puts  an  end  to  the  question,  for  it 
is  stated  that  the  pauper  bad  the  control  over  the  whole 
of  the  bouse  (a). 

Order  of  Sessions  qujished. 

(«)  Coleridge,  J.  was  absent  on  acconnt  of  a  donestip  affiuetioD« 
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1836. 

The  King  V.  The  Inhabitants  of  the  Parish  of 
Spaesholt. 

laiions  ofa*"     U^P^^"  appeal  against  an  order  for  the  removal  of  Ediih 

county  bride-     Rogers,  widow,  and  her  children,  from  the  parish  of  Saint 

rrmayappdnt  Maurice,  in  the  city  of  Winchester,  to  the  parish  of  Spars- 

tomkeys,  sub-  holt,  in  the  county  of  Southampton,  the  sessions  confirmed 
jectlolheap-  '    ,  ,  .  .      r  ,.       • 

probation  and   the  order,  subject  to  the  following  case : 

S^"h!^^ririn  ^y  certain  of  the  regulations  for  the  government  of  the 

justices ;  the  county  bridewell  at  Winchester,  made  at  the  Easter  sessions, 

sMpendsuch  1822,  and  allowed  and  confirmed  by  his  Majesty's  judges 

turnkeys  for  at  the  summer  assizes  following,  it  is  provided  as  follows: 

or  improper  1-   That  the  right  of  appointment  of  all  turnkeys  or 

behaviour,  but  assistants,  employed   in    the  bridewell,  be  vested   in  the 

must  make  a  . 

report  to  the     keeper  of  the  bridewell  in  the  first  instance,  but  that  such 

justices  within  appointment  be  subject  always  to  the  approbation  and  con- 
andmust  not  firmation  of  the  visiting  justices:  that  the  keeper  of  the 
manenTrj^'^'  bridewell  have  power  to  suspend  from  the  execution  of  the 

pointments  duties  of  his  station  any  turnkey  or  assistant,  and  to  ap- 
until  the  visit*        .  .  .      •  .  «  ■    ■■       •  i  • 

ing  justices       pomt  a  temporary  assistant  m  bis  room ;  but  shall,  witbm 

have  made  three  days  of  such  suspension,  report  to  the  visiting  justices 
turnkey  is  to  the  cause  for  his  having  so  acted,  and  shall  not,  until  an 
cou^y  tr«i-  *  inquiry  has  been  instituted  by  the  visiting  justices,  perma- 

surer,  but  is  to  nently  appoint  any  other  person  in  the  room  of  the  turnkey 
be  in  all  other  .  ^     ^  '  %    a  ^  ^ 

respects  under  ^^  assistant  suspended  from  office. 

the  immediate       g.  That  the  turnkeys  of  the  bridewell  shall  receive  the 

orders  and  ,  . 

control  of  the    payment  of  their  salaries  from  the  treasurer  of  the  county, 

fm^ke '  oonr  ^"*  *''*"  ^°  *'^  ^^^^^  respects  be  under  the  immediate  orders 

victed  of  and  control  of  the  keeper  of  the  bridewell,  by  whom  they 

may  be^^  ^^y^  ^^^  disobedience  of  orders  or  improper  behaviour,  be 

missed  by  the  suspended  from  their  situations. 
Held,  that  a         ^'  ^Bt  the  appointment  and  removal  of  the  keeper  of 

turnkey  ap.       ^jj^  bridewell  shall  be  made  in  strict  conformity  with  the 

pointed  in  pur-  -^ 

suance  of  such  acts  of  parliament  for  the  regulation  of  the  same. 

regulations, 

and  at  an  annual  salary,  is  not  a  lervoiit  either  to  the  Justices  or  the  keepfer,  so  as  to 

be  able  to  acquire  a  settlement  by  hiring  and  service. 


The  KiMO 

V. 
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4.  That  any  turnkey  of  the  bridewell  who  may  be  con-        1836. 
victed  of  drunkenness,  shall  be  dismissed  by  the  visiting 
justices  from  office. 

Rule  SO  commences  thus:  "  That  no  keeper,  turnkey,  Inhabitants  of 
or  any  other  officer  attacked  to  the  bridewell,  shall  8cc." 

Rule  £1  commences  thus:  ''The  keeper  of  the  bride- 
well, and  the  officers  of  the  prison,  together  with  the  keeper's 
family  and  servants,  shall  be  required  &c." 

Rule  26  provides,  '^  That  the  keeper  of  the  bridewell 
fthall  not,  without  the  permission  of  the  visiting  justices, 
lodge  or  board  in  his  house  any  persons  other  than  his  own 
family  and  servants,  and  those  of  his  assistants.** 

In  1829,  and  after  the  allowance  and  confirmation  of  the 
said  regulations,  Robert  Rogers  (since  deceased)  was  ap- 
pointed to  the  office  of  second  turnkey  in  the  said  bridewell, 
by  the  keeper,  in  accordance  with  the  above  cited  regulations, 
at  the  annual  salary  of  45L,  which  was  afterwards  advanced 
to  50L,  on  his  promotion  to  the  office  of  first  turnkey. 
There  was  no  agreement  made,  at  the  time  of  engaging 
Rogers,  for  any  particular  length  of  service,  or  for  any  notice 
previous  to  its  determination.  Rogers  duly  served  in  that 
situation  from  1822  to  1826,  when  he  married  the  pauper 
Edith;  after  which  he  continued  in  the  same  situation  till 
1883,  when  he  was  discharged  for  misconduct,  at  a  few 
days'  notice,  in  conformity  with  the  above  regulations* 
The  salary  of  Rogers  was  always  paid  by  the  county  trea- 
surer, and  he  resided,  during  the  whole  period  of  his  em- 
ployment as  turnkey,  in  the  bridewell,  which  is  situate  in 
the  parish  of  Saint  Bartholomew,  Hyde,  near  Winchester. 

The  question  is,  whether,  under  the  circumstances  above 
slated,  Rogers  acquired  a  settlement  by  hiring  and  service^ 
in  St.  Bartholomew,  Hyde. 

Sir  Wm*  Follett  and  RawUnson  appeared  to  support  the 
order  of  sessions,  but  were  sto[^ed  by  the  Court 

Dampier,  conti^    The  agreement  entered  into  betweien 
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1836.  the  keeper  of  the  bridewell  aQd  tbe  pauper  was  a  contract 
of  hiring  for  a  year«  There  i$  no  differeoce  betweeo  (his 
case  and  Rex  v.  Sandhurst  {a).    In  that  ca8e>  a  pauper  wa9 

^S^^^^      hired  by  the  commanding  officer  of  Sandhurat  College,  to 
act  as  a  servant  in  that  establishment:  By  the  terms  of  the 
hiring  he  was  to  obey  all  orders  of  the  officers  of  the  insti- 
tution,  and  to  be  allowed  weekly  wages;  and  if  he  wiihed 
to  quit  the  college,  he  was  to  give  one  month's  notice;  but 
should  the  college  be  dissatisfied  with  his  conducti  it  re- 
tained the  power  of  dismissing  him  at  a  moment's  notice* 
It  was  held  that  this  was  a  good  hiring  for  a  year,  and  that 
a  settlement  was  gained  by  such  hiring,  although  it  was  not 
to  a  private  person ;  the  statute  S  W»  Sf  M.  c»  II,  b,  7, 
only  requiring  a  lawful  hiring  and  a  service  under  it.    The 
special  case  states  that  the  pauper  was  appointed  to  the 
office  of  second  turnkey,  but  this  is  not  conclusive,  nor 
did  the  sessions  intend  to  find  that  this  was  an  ijffice,  since 
the  case  states  that  the  pauper  was  to  be  paid  wages.    It 
was  not  a  service  for  a  limited  period,  for  according  to  the 
cases  of  Turner  v.  Robin»on{b)  and  Fawcett  v.  Ca9h(c\  if 
a  parly  is  hired  generally  at  an  annual  salary,  in  tbe  capacity 
of  a  servant^  he  is  hired  for  a  year.    The  fact  that  tbe  ser- 
vant was  to  do  a  particular  sort  of  work  only  is  imaiaterial, 
for  in  Rex  v.  Sandhurst  the  pauper  was  to  do  wori^  only 
about  the  college. 

Lord  D^NMAN,  C.  J.— In  Rex  y.  Sandhurst  the  que» 
tion  wae,  whether  tbe  party  could  be  considered  m»  a  ner 
vant,  Tbe  terms  of  the  contract  were  comprised  in  th 
rulea  of  the  college,  which  were  as  follows:  The  servmni 
are  to  obey  all  orders  they  may  receive  firom  the  officers  < 
the  institution,  the  staff  Serjeants,  and  tbe  surveyors  Xh< 
are  allowed  wages  at  the  rate  of  l6s.  per  week^  with  oi 
dress  and  one  undress  suit  of  dotfaes  per  annuBiy  eubje 

(a)  1  Mahn.  &  Ryl.  96 ;  t  Bam.      &  Adol.  789. 
&  Cressw.  557.  {c)  Ante^m.Vlt\  S.C  S  B« 
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to  such  stoppages  as  may  be  ordered^  but  which  shall  be 
paid  up  every  three  months^  after  deducting  for  the  charge 
of  breaking  funiitarey  crookeryi  &€.  belonging  to  the  col- 
lege, that  may  have  been  committed  duriqg  that  period ;  Inhabitants  of 
Should  a  servant  wish  to  quit  the  college,  he  must  give  one 
month's  previous  notice;  but  should  the  college  see  reason 
to  be  dissatisfied  with  his  conduct,  it  retains  the  power  of 
dismissing  him  at  a  moment's  notice.  The  sessions  thought 
that  was  a  general  hiring  for  a  year,  and  there  is  no  reason 
whatever  why  it  should  not  be  so  considered.  Here,  the 
appointment  is  by  thie  head  turnkey,  subject  to  the  appro- 
bation and  confirmation  of  the  visiting  justices.  The  con- 
firmation of  the  magistrates  is  properly  the  appointment. . 
The  head  turnkey  has  only  control  over  him  as  an  officer, 
and  not  authority  as  over  a  servant ^  [Neither  was  this  party 
the  servant  of  the  magistrates,  because  he  was  not  to  obey 
their  orders  in  any  particular.  He  was  clearly  therefore 
not  a  servuit  to  any  one.  I  should  not  feel  myself  bound 
by  the  statement  in  the  ^ase,  that  the  party  was  appointed 
to  an  office,  if  I  could  see  clearly  and  manifestly  that  the 
nature  of  the  contract  was  such  as  to  constitute  the  relation 
of  master  and  servant.  Such,  however,  does  not  appear  to 
me  to  have  been  the  nature  or  effect  of  the  contract. 

LlTTLfiDALE,  J. — 1  am  also  of  opinion  that  the  party 
was  not  a  servant.  If  he  is  to  be  considered  as  a  servant^ 
I  do  not  see  whose  selrvant  he  was.  He  was  paid  by  the 
treasurer  of  the  county^  bat  he  was  under  the  control  of 
the  he^d  turnkey^ 

WiLtiABCs^  J.  concurred  (a)i 

Order  of  Sessions  confirmed. 

(a)  Co&r»(i^i  J.  Was  absent  on  account  of  a  domestic  afflictioD. 
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The  King  v.  The  Inhabitants  of  AmebshaM. 

V^^t^  ""^  Upon  appeal,  an  order  for  the  removal  of  Anna  Seamom, 

bound  out  an    single-woman,  from  Aylesbury  to  Amersham,  Bucks,  was 

X'^'^The  con-  confirmed,  subject  to  the  following  case : 

sideration  5th  August,   1719.    William  Harding  devised  certain 

money  expres-  ,    ,    .     m    •  .  /  x 

sedinthein-    estates  to  trustees  and  their  heirs  and  successors  (a),  upon 

loL'^Td^b*  ^^^^^  ^^  employ  the  rents  and  profits  thereof  towards  the 

the  trustees:  putting  out  poor  boys  and  girls  who  should  be  children  of 

Seexwution  P^^*"  Persons — settled    inhabitants   within^ the  parish  of 

of  the  inden-  Aylesbury  or  of  Walton,  apprentice,  in  such  manner  as  in 

p'J^tice's''  •»»«  will  is  directed. 

grandfather,         q^Jj  ^^y  1927.  By  indenture  between  William  Rickford 
who  tDot  no  .  . 

party  to  the  in-  and  others,  esquires,  trustees  of  the  public  charity  of  the  said 

t^^mS^     fTt/Ziam  Harding^  for  putting  out  poor  children  apprentices, 

the  mistress      of  the  first  part,  AnnaSeamons,  daughter  of  the  late  J.  Sea- 

mhim  *hould    ^OTis,  a  poor  person  and  settled  inhabitant  within  the  parish  of 

be  25/. ;  and    Aylesbury,  of  the  second  part,  and  Catherine  Read,  spinster, 

subsequently        ^  .  ,  ^.,.,  a  «  ^      \ 

to  the  execu-    of  Amersham,  of  the  third  part :  Anna  oeamofts,  by  the  no- 

f  A^^^^^'  mination  and  placmg  of  the  said  trustees,  bound  herself  ap 
the  mistress  prentice  to  Catherine  Read  for  seven  years,  to  learn  th 
contract,  or\f  *'"'  ^^  business  of  a  dress-maker ;  and  the  said  Catherif 
the  payment  of  Read,  in  consideration  of  the  sum  of  10/.,  of  lawful  mone 
yond'the  toL,  ^^  ^^^  P^^^  "^7  ^^e  said  trustees,  out  of  the  said  pub! 
the  trustees  charity  of  the  said  William  Harding,  covenanted  to  tea 
were  entirely       ^         «  t  ,  7.      •  1 

ignorant.  Anna  Seamona  the  art  and  mystery  of  a  dress-maker. 

Held,  that  the      j^^  indenture  was  executed  by  Anna  Seamons  and  ( 

agreement  by  -^ 

thegrandfa-     therine  Read,  in  the  presence  of,  and   attested   by   Ji 

IdditioM?  '***  Parrott,  agent  to  the  trustees  of  the  said  charity,  and 

sum  of  15/.      paid  the  sum  of  10/.  (mentioned  in  the  indenture)  to 

agreement,       therine  Read^  the  mistress,  as  a  consideration  for  taking 

and  ^at  there-  pauper  as  an  apprentice.   Catherine  Read  signed  a  rec^ 

ture  was  void  indorsed  upon  the  indenture^  and  attested  by  John  Far 
by  8  Ann. 

^'  ?'*!'»;![?  *w!  (tt)  These  trustees  not  being  a  heirs  of  the  survivor,  would 
not  stating  tne      ^  ^     .  ,"*  .  ' 

full  considera*  corporation,  their  wocenors,  if  not  by  auignmaUf  not  by  muccessi 
tion. 
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for  the  sum  of  '10/.,  ''  being  the  full  consideration  money 
within  mentioned  to  be  by  the  said  trustees  to  her  paid.*' 

One  Dawfiey,  the  pauper's  grandfather,  had,  in  April 
in  the  same  year,  applied  to  Catherine  Read  to  take  the  InbabitanB^of 
pauper  apprentice,  and  on  that  occasion  Dawney  agreed  to 
pay,  and  Catherine  Read  agreed  to  receive,  a  premium  of 
25/.  Catherine  Read  did  not  know,  until  she  came  to 
Aylesbury  and  was  introduced  to  the  trustees,  that  any  part 
of  the  premium  she  was  to  receive  was  to  be  paid  from  the 
fiinds  of  Harding*s  Charity ;  and  upon  her  going  before  the 
trustees  to  complete  the  binding,  no  conversation  took  place 
between  her  and  the  trustees,  or  any  of  them,  or  between  her 
and  Mr.  Parrott,  respecting  any  additional  sum  to  be  paid 
to  her  by  Mr.  Dawney  with  the  apprentice  ;  nor  did  it  ap- 
pear that  the  trustees,  or  Mr.  Parrott,  knew  or  suspected 
that  any  additional  sum  was  so  paid  or  contracted  for,  be- 
yond the  sum  mentioned  in  the  indenture.  After  the  exe- 
cution of  the  indenture,  Catherine  Read  received  from 
Dawney  \5L,  to  make  up  the  sum  of  25L  which  had  been 
agreed  upon. 

The  pauper  served  three  years  under  the  indenture. 

The  question  is,  whether  the  indenture  is  void  by  reason 
of  the  full  consideration  for  the  binding  not  being  set  out 
in  the  indenture,  according  to  8  Ann.  c.  9,  s.  39*  If  it  is 
void,  the  order  of  sessions  is  to  be  quashed;  but  if  it  is  not, 
the  order  of  sessions  is  to  stand. 

Sir  W.  FoUett  and  Bligh',  in  support  of  the  order  of  ses- 
sions. The  trustees  of  the  Charity  and  C.  Read  are  the 
parties  to  the  indenture.  The  sum  paid  by  the  trustees  is 
10/.,  and  that  sum  is  inserted  in  the  indenture.  True  it  is, 
that  there  was  an  agreement  between  the  grandfather  of  the 
apprentice  and  C.  Read,  that  an  additional  sum  of  15/. 
should  be  paid ;  but  that  contract  was  not  valid.  By  8 
Ann.  c.  9,  s.  39,  it  is  enacted,  that  all  indentures  of  ap- 
prenticeship wherein  shall  not  be  truly  inserted  and  written  ' 
the  full  sum  and  sums  of  money  received,  or  in  anywise 
directly  or  indirectly  given,  paid,  secured,  or  contracted  for, 
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1836.        with  or  in  relation  to  any  apprentice,  shall  be  toid)  andthe 
The  Kino     ^PP'^'*^^^^  •'^^'^  ^®  incapable  of  being  free  of  any  city.   The 
o.  question  to  be  considered  is,  whether  this  protision  does 

Amb'^am!*  "^*  ^^^^  ^  *  contract  between  the'parties  to  the  indenture. 
In  RexY.Burtofi'-upon'Diimmoreia)  a  boy  was  bound  ap* 
prentice  by  his  stepfistheri  and  in  the  indenture  of  apprentice* 
ship  the  premium  was  expressed  to  be  10/.  only.  It  appeared, 
however,  that  the  boy's  mother,  without  the  knowledge  of 
her  husband,  or  of  her  son  (the  apprentice)^  had  agreed  to 
give  the  master  a  further  sum  for  taking  the  boji  and  did, 
in  fact,  subsequently  give  him  8}  guineas :  It  was  objected^ 
that  the  true  consideration  was  not  stated  in  the  indenture^ 
and  that  therefore  it  was  void  under  8  Attn.  c.9»  ••  99; 
but  the  Court  held  that  the  indenture  was  bindings  for  that 
there  was  no  valid  contract  by  any  person  to  pay  more 
than  the  sum  mentioned  in  the  indenture.    So  here^  there 
was  no  binding  contract  to  pay  more  than  10/.    lierv. 
Burton-upoti'Dummore  was  recognised  by  Lord  Tenierden 
in  Rex  v.  BaHdon{]b\  in  which  the  Court  held  that  an  inden- 
ture of  apprenticeship  expressed  to  be  made  in  conaideration 
of  4/.,  paid  by  a  pubCc  charity,  but  really  made  in  consider- 
ation of  such  4/.,  and  of  1/.  privately  agreed  to  be  paid  by, 
and  subsequently  to  the  execution  of  the  indenture  actuall] 
paid  by  the  apprentice's  mother,  v)ho  toas  a  party  to  the  in 
denture,  was  invalid.    The  fact  of  the  party  who  contracted 
to  pay  the  additional  sum  being  a  party  to  the  indenture  auffi 
ciently  distinguishes  Rex  v.  Baildon  from  the  present  cas< 
In  Rex  V.  Aylesbury  (c),  a  pauper  was  bound   out  by  tl 
trustees  of  a  public  charity :  The  master  covenanted  to  fii 
him  meat,  drink,  washnig,  and  lodging,  and  all  other  thin 
needful  during  the  apprenticeship:  Before  the   indentv 
was  executed,  the  father  of  the  apprentice,  who   vras 
party  to  it,  agreed  with  die  master  to  find  the  npprent 
clothing  and  washing  during  the  term  of  apprenticeal: 
and  he  accordingly  did  so  during  a  great  part  of  the  tin 

(a)  4  Mann.  &  Ryl.  631;  9         (h)  SBarn.&AdoI.  4S7. 
Barn.  &  Cressvr.  87«.  (c)  Ibid.  560. 
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It  was  held  by  the  Court  that  the  indenture  did  not  require 
to  be  stamped,  because  either  the  agreement  by  the  father     xhe  King 
to  provide  clothes  was  not  a  thing  secured  to  be  given  to  or  y. 

for  the  benefit  of  the  master  within  the  55tb  Geo.  3,  c.  184,  ^SElMl^irr^ 
(the  Stamp  Act),  or,  assuming  that  it  was,  then  it  was  void 
u  being  a  fraud  on  the  trustees,  who  had  bound  out  the 
apprentice  on  the  faith  that  the  master  was  to  provide 
clothes.  In  this  case  the  trustees,  who  are  the  parties  to 
the  indenture,  were  ignorant  of  the  contract  to  pay  an  ad- 
ditional sum  of  money,  and  that  contract  was  a  fraud  upon 
the  trustees,  and  therefore  invalid*  At  the  period  when 
the  statute  of  Anne  was  passed  there  were  great  restrictions 
as  to  carryitig  on  trade  in  particular  cities.  It  could  scarcely 
be  intended  that  the  apprentice  should  be  prevented  from 
setting  up  trade,  because  some  ptttly  unconnected  with  the 
indenture,  had  promised  the  master  au  additional  premium. 

Campbell^  A.  G.,  contri.  The  person  who  receives  the 
money  is  a  party  to  the  indenture.  He  was  stopped  by 
the  Court. 

Channell  was  to  have  argued  on  the  same  side. 

Lord  DenmaNi  C.  J. — Rex  v«  Aylesbury  does  not  clash 
with  the  former  case  of  Rex  v.  Baildon.  Indeed  it  would 
be  strange  if  it  did,  as  the  latter  was  decided  only  ten  days 
after  the  former.  I  do  not  see  how  the  contract  to  pay  an 
additional  sum  beyond  that  inserted  in  the  indenture  can 
be  fraudulent  agamst  the  trustees.  Rex  v.  Baildon  decided 
that  an  indenture  executed  under  circumstances  similar  to 
the  present  was  void.  The  legislature  has  imposed  this 
penalty  on  the  master, — that  if  ht  defrauds  the  revenue  he 
shall  have  no  control  over  his  apprentice. 

LirrLBDALC,  J.,  and  Williams,  J.  concurred  (a). 

Order  of  Sessions  quashed. 
(«)  CUeridge,  J.  was  absent  on  aecouat  of  a  domestic  afBiction. 
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IBM. 

The  King  v.  The  Inhabitants  of  Pakefield. 

Where  the        v-r 

hiierof  ateoc^  UPON  appeal,  an  order  of  jostioes,  whereby  Etbuimd 


loe^aboQM  ^^^^»  *°^  ^^®  ^^  **"  children,  were  removed  from  the 
and  land,  teUs  parish  of  Pakefield,  in  the  county  of  Suffolk,  to  the  parish 
cntmMm  ^^ Walpole,  in  the  same  coun^, was  quashed,  subject  to 
tbe  expiiBtion   the  following  case: 

and  retaiin  A  settlement  having  been  proved  in  Walpole,  the  sessions 

PJ^J^^  held  that  a  subsequent  settlement  had  been  acquired  in 
he  it  not  the  '  Pakefield.  It  appeared  that  on  old  Michaelmas-day,  1832, 
tlmnnlnt  dnr^  the  pauper  entered  upon  the  occupation  of  a  beer-house 
ing  the  whole  and  several  acres  of  land,  in  Pakefield,  which  he  had  pre- 
at  to  gvna  ^  ^iously  hired  for  a  year,  at  a  rent  of  30/.  for  the  house  and 

ff^^^^*^"'  land,  and  lOL  for  certain  brewing  utensils  in  the  house. 

der  1  WUL  4,  . 

c  1&  He  continued  to  occupy  the  house  and  land  until  July  fol- 

houe^^*  lowing.    On  the  17th  of  that  month,  being  in  embarrassed 

umshofDale,  circumstances,  be  by  indenture  assigned  all  his  farming 

of  the  Tear       implements,  stock,  crops,  and  all  other  his  personal  estate 

leaves  the         and  effects,  to  one  Thomas  Waterson,  for  the  benefit  of  his 

SisgMds  and  creditors.  The  indenture(a) (which  it  was  agreed  should  be 
with  that  part 

of  his  famihr  (a)  Bjr  this  iodeuture,  between  (the  pauper,)  and  all  securities 
who  rnided  t|ie  pauper  of  the  first  part.  Water-  and  books  of  account  for  or  re- 
witti  mm.  A  J0II  of  ih^  second  part,  and  the  lating  to  the  same,  and  all  and 
son  or  A^  wno  ,        ..         *••.,  ••%  .— 

had  preTiously  ?^V^^  '  creditors  of  the  third  part,  smgnlar  the  stock,  effects,  and  nten- 
resided  with  after  reciting  that  tlie  pauper  was  in-  sils  in  trade,  household  goods  and 
^.ybythedi-  debted  to  the  several  parties  thereto,  furniture,  of  him  the  said  £.!{.; 
rection  of  ^4.  of  the  third  part,  in  the  sums  placed  and  also  the  crops  of  corn,  grain, 
bouse  till  the  .®PP^'^  ^  their  respective  names,  and  hay,  whether  growing  or  se- 
-  end  of  the  the  pauper  baigained,  sold,  and  vered,  muck,  summer-land,  imple- 
year,  boarding  assigned  to  Waterton,  his  execu-  mencs  of  husbandry,  cattle,  live 
with  his  mas-  ^^^^  administrators  and  assigns,  and  dead  stock,  of  him  the  said 
mit'ofthe  m-  "  ***  *"*^  singular  the  debts  and  E,  K.y  now  being  in  and  upon  or 
rish.  This  is  *"°"  of  money  now  due  and  owing  about  the  messuage  or  tenement, 
not  a  {»ntinn-  to  him  the  said  Edmund  Reader^  outhouses,  lands  and  heredita- 
ance  of  occu- 
pation in  A.  for  the  purpose  of  gaining  a  settlement. 

So^  although  A,  leaves  in  the  house  a  portion  of  bis  goods,  which  cannot  be  conve- 
niently removed. 

Payment  of  rent  by  a  trustee,  out  of  the  produce  of  effects  assigned  to  him  by  the 
tenant,  in  trust  for  the  payment  of  the  rent  and  taxes,  and  other  chaises  and  expenses 
in  respect  of  the  land  occupied  by  the  tenant,  and  of  debts,  is  not  a  payment  by  the 
tenant  within  1  WiU,  4,  c.  18,  for  the  purpose  of  gaining  a  settlement. 
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considered  as  part  of  this  case)  was  executed  by  Waterson. 
and  the  pauper,  and  under  it  Watersonp  on  the  1st  August 
following,  sold  all  the  pauper's  stock,  farming  implements, 
fttmitnre,  and  other  effects,  and  also  the  crops  then  grow- 
ing upon  the  land.  The  crops  were  cut  and  carried  away 
by  the  purchasers,  but  the  straw  and  colder  were  left  upon, 
the  premises.  Part  of  the  furniture  was  purchased  for  the 
pauper,  but  after  the  sale  he  was  not  in  possession  of  any 
ftfinijig  implements,  or  any  stock,  excepting  a  pig,  which. 
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ocfits,  io  his  occupation,  in  Pake- 
fidd  aferesaid,  and  all  other  the 
penooal  estate  aod  ef&cU  whatso- 
erer  and  wheresoeTer  of  him  the 
Mid  E.  R,y  and  which  he  shali  be 
possessed  of,  interested  in,  or  enti- 
tled to,  at  the  ezecDtion  of  these 
preteatf,  (the  necessary  wearing 
apparel  of  hinaself  and  family  only 
eioepced),  and  all  the  estate, 
right,  ude,  and  interest  whatsoever, 
of  bin  the  said  £.  it  in  and  to  the 
ame:"  Habendum  to  Watenon^ 
his  executors,  administrators  and 
aangns,— upon  trust  that  Watcrtorii 
bis  executors  or  administrators, 
shoold  thenceforth  cultivate  and 
annage  the  said  lands,  as  the  va- 
rioos  crops  DOW  growing  and  being 
thereoo  should  require,  and  for 
that  purpose  sbonld  employ  such 
persons  as  he  or  they  might  think 
proper,  and  use  the  cattle  and  im- 
pleo»ents  tben  being  upon  the  pre- 
mises, in  the  management  and  get- 
ting in  of  the  said  crops,  and  gene- 
rally to  do  therewith  as  to  him  or 
tbetn  sbonld  seem  meet,  and  should, 
sobject  to  the  provision  thereinbe- 
fore oootained,  sell  and  dispose  of 
the  said  stock  in  trade,  effects, 
hoQsebold  goods,  furniture,  crops 
of  grain,  com,  and  hay,  chattels, 
and  other  eflects,  thereby  assigned, 
by  paUic  auction  or  by  private 
TOL.  VI. 


contract;  and  should  get  in  all 
debts  &c.,  and  receive  the  amount 
of  the  valuation  to  be  made  upon 
the  said  land,  as  between  outgoing 
and  incoming  tenant,  at  the  quit- 
ting and  giving  up  of  the  same. 
Declaration:  that  Waienon,  his 
executors  or  administrators, should 
stand  and  be  possessed  of  the  mo- 
neys to  arise  from  the  sale  and  dis^ 
position  of  the  stock  in  trade, 
goods,  &c.  upon  trust,  first,  to  pay 
all  the  expenses  attending  the  pre- 
paring and  executingthe  indenture, 
and  the  carrying  the  trusts  thereof 
into  effect,  and  also  the  expenses 
of  managing  the  lands;  next,  to 
discharge  the  rent,  rates,  taxes, 
and  tithes,  then  or  during  the  con- 
tinuance of  the  trusts  thereby  ere* 
ated,  to  be  due  and  owing  in  re- 
spect of  the  premises  occupied  by 
the  pauper,  and  the  expenses  of 
selling,  collecting  and  receiving  the 
said  effects ;  and  lastly,  upon  trust 
to  pay  and  divide  the  residue  to 
and  amongst  the  creditors,  who 
should  become  parties  thereto, 
within  three  months,  ratably  and 
in  proportion  to  their  said  debts, 
to  be  verified  and  proved  as  there- 
in mentioned.  Covenant  from  the 
creditors  not  to  take  any  proceed- 
ings, and  that  the  pauper,  if  sued, 
might  plead  the  indenture  in  bar. 
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1836.        after  the  crops  were  carried  off,  waa  turned  out  upon- the 

"^^^^"^^       Ismd.    The  pauper  paid  no  rent  himielf,  but  Watenon  paid 

^..  the  landlord  31/.  lOs.  towards  the  rent,— £1/.  \3s.  out  of  the 

lAhabitants  of  produce  of  th^  sale  of  the  paup^'s  effects,  and  9/«  17t.  by 
Pakefield.     \  ., ,  ,  ,  ,      ,      r        1  •     i* 

the  summer  tilths  and  muck  on  the  land,  and  certain  m- 

tures  in  the  house,  taken  by  the  landlord  al  that  sum.  The 
pauper,  with  his  wife  and  four  children,  continued,  to  .lite 
in  the  house  and  carry  on  the  business,  drawing  beer  there 
and  making  profit  thereof,  buying  it  and  bringing  it  from 
^  Lowestoft,,  as  he  wanted  it;  on  which  he  lived  till  Tuesday 

the  8th  October,  1833,  on  which  day  he  removed  to  a  house 
which  he  had  previously  hired  at  Yarmouth,  distant  abcNit 
12  miles  from  Pakefield,  taking  with  him  his  wife  and  three' 
children,  and  all  his  effects,  except  a  few  articles  of  furni- 
ture, which  were  left  in  the  house  at  Pakefield,  be<»use 
the  waggon  employed  by  the  pauper  to  remove  his  gooda 
was  not  large  enough  to  carry  them  all.  The  things  left 
behind  were  to  have  been  brought  to  Yarmouth  on  the  fol- 
lowing day,  but  were  not  in  fact  sent  untU  the  Thursday, 
The  pauper  left  the  key  of  the  house  with  his  son,  with  a 
commaud  not  to  give  it  up  to  the  landlord  till  (old)  Michael- 
mas-day, The  soHj,  who  had  lived  with  his  father,  conti* 
nued  to  sleep  in  the  house,  having  his  clothes  and  chest 
there,  until  the  Thursday 'or  Friday,  and  on  the  Friday, 
which  was  (old)  Michaelmas-day,  delivered  the  key  to  th« 
landlord,  and  went  to  lodge  at  the  house  of  his  master,  % 
miller,  residing  at  Pakefield,  with  whom  he  had  boarded  from 
the  day  his  father  left  the  parish.  The  pauper  and  bia 
wife  and  three  children  continued  to  reside  at  Yarmouth, 
from  the  8th  October,  for  several  months,  and  did  nof 
return  to  Pakefield  until  a  short  time  before  they  were 
removed,  under  the  order,  to  Walpole. 

First  point:  ^^gg^  Andrews,  and  Austini  in  support  of  the  order  of 

Payment  of      sessions.     By  1  Will.  4,  c.  18,  it  is  enacted,  that  no  person 

^hall  acquire  a  settlement  by  reason  of  a  yearly  hiring  of  a 

tenement,  unless  such  tenement  shall  be  actually  oecupied 
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nder  such  yearly  hiring,  by  the  person  hiring  the  mine,  for         i8S6. 

one  yemr,  and  onleM  the  rent  for  the  saniei  to  the  amount 

i>f  lOJ.  at  least,  shall  be  paid  by  the  person  hiring  the  same. 

The  first  qaestion  wbieh  arises  in  the  present  case  is,  ^he-  ^p^^^^*^^^^^ 
^her  there  was  a  payment  of  rent  by  the  person  hiring  the 
tenement*  The  rent  must  be  considered  in  this  case  as 
|iaid  by  the  pauper.  It  is  true  that  the  rent  was  not  paid 
by  the  pauper's  own  hand,  but  it  was  paid  with  his  money 
and  by  his  authority ;  and  that  is  a  sufficient  compliance 
9Uk  the  statute.  If  goods  were  given  by  the  person  hiring 
die  tenement,  to  his  agent,  to  convert  into  money^  and  with 
the  proceeds  to  pay  the  rent,  that  would  be  a  sufficient  pay- 
ment within  the  meaning  of  the  statute.  Here,  there  is  an 
assignment  upon  trust  to  sell  the  crops  and  goods,  and  out 
of  the  proceeds  to  pay  the  rent.  The  trustee  was  bound 
to  pay  according  to  the  directions  given  him  by  the  deed.  .' 
The  payment  by  the  trustee  was  similar  to  a  payment  by 
an  agent.  If  it  was  not  a  payment  by  the  pauper,  by  whom 
was  it  a  payment?  It  was  not  a  payment  by  the  trustee, 
as  it  was  not  made  with  his  money. 

The  second  question  which  arises  is,  whether  there  was  Second  point: 
an  actual  occupation  of  the  house  by  the  pauper  for  one  ^^^^up^^^'i'* 
whole  year.  It  may  perhaps  be  argued  that  there  was  no 
such  occupation,  on  two  grounds;  first,  that  the  pauper  had 
assigned  the  crops  upon  the  land  to  another  person;  and 
seooodly,  that  there  were  three  nights  at  the  conclusion  of 
ibe  year  during  which  be  did  not  sleep  in  the  house*  With 
raapect  to  the  first  ground :  It  is  true  that  a  purchaser  from 
the  tmstee  would  have  a  right  to  enter  the  laud,  in  order 
to  reap  the  crops;  but  the  pauper  retained  a  control  over 
dM  lands,  and  a  right  to  reside  on  the  premises,  the  only 
restriction  upon  him  being  that  he  should  do  no  bjury  to 
ibe  crops  which  he  had  sold.  It  was  decided  in  Rex  v.  St. 
NickoUuf  Rocketer  {a),  that  there  must  be  an  actual  occu- 
pation of  the  premises ;  but  in  a  case  decided  this  term(i}, 

(«)  AniCj  ill.  21;   5  Barn.  &        (b)  JUxw.  St.Gikt  in  the  Fieldt, 
tl9.  0^  &»  ted.quare, 

C2 
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it  was  held,  that  the  circumstance  of  another  person*s  having 
The^CiNo     *  ''^S'*^  ^^  enter  the  premises,  does  not  prevent  the  party 

V*  hiring  them  from  being  in  the  actual  occupation.     It  is  /evi- 

Inhabitants  of  ,  ,         ,  •11  .•  r 

Pakefi^ld.    d^n^  ^hat  the  pauper  was  m  the  actual  occupation ;-r-ior 

who  could  maintain  trespass  if  the  pauper  could  not?  Not 
the  assignee;  for  he  had  only  a  right  of  entering  to  take  the 
crops.  Then  as  to  the  second  ground :  It  is  not  necessary 
that  a  person  should  sleep  every  night  on  the  premises  which 
Jie  rents.  Such  a  proposition  would  be  absurd.  Could  it 
•  be  said  that  a  coachman  to  a  night-coach>  who  slept  every 
alternate  night  in  the  tenement,  could  not  gain  a  settle- 
ment f  It  was  laid  down  in  Rex  v.  Willoughby  (a),  that 
there  may  be  a  personal  occupation,  though  the  party  dp 
pot  reside  on  the  premises. 

Second  point.  Mannings  (with  whom  was  Sir  W.  FolleU,)  contr^.  It 
has  been  asked,  who  could  maintain  trespass  if  the  pauper 
could  not.  In  Carter  v.  Warne  (6),  which  is  recognized  in 
How  \.  Kemiett{c),  it  was  decided,  that  words  similar  to 
those  contained  in  the  operative  part  of  the  conveyance  in 
this  case,  were  sufficient  to  convey  the  legal  estate  of  a  term. 
The  residue  of  the  term  of  one  year  therefore  passed  to 
Waterson,  the  assignee,  and  he,  and  not  the  pauper,  might 
have  maintained  trespass.  By  the  deed,  the  trustee  was  to 
sell  the  crops;  and  to  enable  him  to  do  that,  it  was  neces- 
sary that  he  should  have  a  legal  estate  in  the  term,  in  order 
that  he  might  give  the  purchasers  a  right  to  enter  and  reap 
the  crops.  It  cannot  be  contended,  that  if  a  person  takes 
a  lease  for  a  year,  and  assigns  it  before  the  lease  has  ex- 
pired, that  he  can  be  considered  as  renting  and  occupying 
a  tenement  for  one  whole  year,  within  the  meaning  of  the 
statute  of  1  Will.  4.  [Coleridge,  J.  If  you  look  at  the 
habendum  you  will  find  that  it  was  not  the  intention  of  the 
parties  to  convey  the  term.  The  assignee  is  to  hold  the 
premises  as  and  for  his  own  goods,  chattels,  and  effects. 
I  do  not  mean  to  say  that  the  words  here  used  might  not 

(fl)  Ante,  V.  457.        (b)  4  Carr.  &  Payne,  191.        (r)  Ante,  v.  1. 
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be  sufficient  to  convey  the  term,  if  from  the  whole  deed  it         i836. 
could  be  collected  that  such  was  the  intention  of  the  parties.       '^^v^^ 
There  is  no  trust  as  to  the  possession  of  the  land.]     The         ^^  ^^^ 
language  of  this  deed  is  isimilar  to  that  in  Carter  v.  Wame.    Inhabitants  of 

In  point  of  fact,  the  pauper  did  not  occupy  the  premises 
for  a  year.  Before  the  expiration  of  a  year,  he  removed  to 
a  distant  parish,  taking  with  him  his  wife,  his  family,  and 
bis  furniture.  It  was  mere  accident  that  a  small  portion  of 
his  furniture  was  left  behind.  The  sleeping  in  the  house 
by  the  son  was  merely  colourable;  he  boarded  in  the 
bouse  of  the  person  to  whom  he  was  apprenticed. 

Then  with  respect  to  the  question  whether  the  payment  ^'i«t  ^nu 
of  rent  was  a  payment  by  the  pauper :  After  the  execution 
of  the  deed,  the  pauper  had  no  control  over  the  property. 
The  trustee  held  it  for  several  purposes  besides  that  of 
paying  the  retat. 

Here  he  was  stopped  by  the  Court. 

Lord  Denman,  C.  J. — There  was  neither  an  actual  oc- 
cupation for  a  year,  nor  a  payment  of  rent  by  the  party 
hiring  the  tenement. 

The  assignment  gave  the  assignee  power  to  enter,  which  Second  point. 
destroyed  the  pauper's  right  of  exclusive  occupation. 

After  the  pauper  had  parted  with  the  whole  of  his  per-  First  point. 
aonat  estate^  the  application  of  part  of  the  proceeds  of  that 
personal  estate  by  the  trustee  in  the  payment  of  rent,  can- 
not be  said  to  be  a  payment  of  rent  by  the  pauper. 

LiTTLEDALE,  J. — I  think  so  also.  The  pauper  has  con- 
veyed all  his  interest  to  another  for  a  valuable  consideration. 
Sorely  be  cannot  be  said  to  have  been  in  the  actual  occu- 
pation^  nor  can  this  be  considered  as  a  payment  by  him. 

Wi LL1 A M s,  J. — I  am  of  the  same  opinion.    The  pauper,  Second  point. 
from  the  17th  Julyi  parted  with  the  possession  of  the  whole 
or  a  portion  of  the  right  of  occupying  the  land.   That  being 
8o»  it  is  impossible,  to  say  that  he  had  an  undivided  occu- 
pation; and  there  was  no  actual  occupation. 
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^836.  I  agree  also  with  the  rest  of  the  Courts  in  tkiokiiig  that 

^^-'^       the  payment  in  this  case  cannot  be  considered  as  equivalent 

9.  to  a  payment  by  the  pauper  himself.    The  only  control 

lohabitants  of  which  the  pauper  could  exercise  over  th^  fund  would  be 
Paketielz).      ;.  \.  ,      .  . 

after  payment  of  the  debts. 

First  point.  CoLEKiDQB,  J. — I  i^ree  with  my  brother  IViiUafni  on 

the  last  point.  This  cannot  be  considered  as  a  payment 
by  one  person,  by  the  hands  of  another.  The  truffteo 
might  or  might  not  have  paid  the  rent,  whether  the  pauper 
*  had  chosen  or  not.  Although  the  rent  was  paid  out  of  a 
fund  raised  by  a  sale  of  the  pauper's  effects,  it  was  a  pay- 
ment by  the  trustee,  and  not  by  the  pauper. 

SecoDd  poiut.  I  agree  also  as  to  the  occupation,  lliough  I  do  not 
think  that  there  was  de  facto  an  assignment  of  the  term,  yet 
the  land  was  in  the  possession  of  the  vendee  of  the  crQpa« 
The  pauper  merely  continued  to  live  in  the  house. 

Order  of  Sessiooa  quashedt 


Spencer  v.  Hamebton. 

Where  a  plea  CaSE  for  a  libel.     Plea:  not  guilty,  and  twelve  pleas  ot 

the  whole  le-  justification.    Verdict  for  the  defendant  on  the  plea  of  not 

claratiou  is  guilty,  and  for  the  plaintiff  on  the  justifications ;.  no  evi* 

defendant,  aud  dence  having  been  offered  on  them  by  the  defendant.    The 

d^^ation'is^  Master,  upon  taxation,  allowed  to  the  defendant  the  general 

found  for  the  c.osts  of  the  cause,  and  to  the  plaintiff  the  costs  on  the 

Sellndant  is  ^welve  special  pleas,  including  not  only  the  costs  of  the 

entitled^  under  pleadings,  but  also  of  evidence  prepared  to  disprove  the. 

4  Ann*  c*  16. 

S8. 4and5«      justifications.     A  rule  having  been  obtained,  calling  upon 

ojli^^ihr^   tjie  plaintiff  to  shew  cause  why  the  Master  should  not 
cause,  and  the  review,  his  taxation,  the  matter  was  argued,  in  Tiinity  term 

plaintiff  is  en* 

titled  to  the  costs  on  the  special  plea,  including  not  only  the  costs  of  the  pleading^ 

but  also  of  evideqce  in  disproof  of  the  justification. 


$»&!<:%» 
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last, before  Lord  Deuman,C.J.,  lAitledak,J.,  Pattes(m,J.,        1836. 

wad  WiUiam9,J.,  by  TamUnson  for  the  plaintiff^  and  Starkie 

ftv  the  defleiKkinl.  """i7 

At  the  condusion  of  the  argument,  (which  is  fully  noticed    ^^^^^^ 
ID  tbe  judgment,) 

Loid  Dbnm  AM^  C.  J.,  aaid,  that  the  point  appeared  to 
have  been  mveb  considered  by  Parke,  J.,  in  Hart  v. 
Cuilm$k(a)i  bat  that  as  the  authorities  appeared  as  strong 
tbe  other  wny^  the  Court  would  consult  the  other  judges. 

Cmr.  adv4  vuU. 

The  judgment  of  the  Court  was  in  this  term  delif  ered  by 
Lord  Dbnman,  C.  J.,  who,  after  stating  the  facts  of  the 
case  as  above,  proceeded  as  follows : — ^^It  was  contended  for 
the  defendant,  that  tbe  proper  course  under  tbe  statute 
4  ilfDi.  c.  16^  ss«  4  &  5,  was  to  allow  the  plaintiff  the  costs 
ef  the  pleadings  only,  and  that  the  rule  of  HiL  2  Will.  4, 
No.  74,  had  made  no  difference ;  and  the  case  of  Othir  v. 
Cahertijb)  was  particularly  relied  on.  For  the  plaintiff,  it 
was  contended,  that  the  practice  which  had  prevailed  in 
conformity  with  the  case  of  Othir  v.  Calvert  was  wrong  in 
principle,  and  had  been  so  held  by  Parke,  J.,  in  Hart  vi 
Cutttuh.  The  4th  section  of  the  statute  of  Anne  permits 
any  defendant  or  tenant  in  any  action,  or  any  plaintiff  in 
f^qvin,  by  leave  of  the  Court,  to  plead  several  matters; 
and  tbe  ^tb  section  provides,  ''that  if  any  such  matter  shall, 
upon  a  demurrer  joined,  be  judged  insufficient,  costs  shaH 
be  given  at  die  diuretUm  of  the  Court ;  or  if  a  verdict  shall 
be  found  upon  any.  issue  in  the  said  cause  for  the  plaintiff 
•r  demnndant,  eosts  shall  be  also  given  in  tike  numner,  uttf- 
less  the  judge  who  tried  the  said  issue  shall  certify  that 
the  said  defendant  or  tenant,  or  plaintiff  in  replevin,  had  a 
probable  oiuse  to  pl^ad  such  matter  which  upon  the  sfid 

(«)  3  DowL  F.  C*  456.  (6)  1  Biogh.  S75;  8  B.  Moore,  8S9. 


Bameetok. 
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1836.        issue  shall  be  found  against  him."    Tbe  words  ''  at  the  dis- 
Spshcek      cretion  of  the  Court,"  have  been  held  to  give  the  Court 
V.  power,  not  to  refuse  the  costs,  but  onl^  to  tax  them; 

Duberly  v.  Page  (a),  and  many  other  cases.     And  an 
avowant  in  replevin  is  a  defendant  within  the  meaning  of 
the  4th  section ;  Stone  v.  Forsyth  (6).    The  words  of  the 
statute  of  Anne  are  general,  and  without  limitation,  not 
pointing  to  any  distinction  between  costs  of  the  pleadings 
and  costs  of  the  trial:  and  reason  and  common  sense  dic- 
tate that  if  the  defendant  has  put  the  plaintiff  to  unnecessary 
expense^  by  pleading  that  which  turns  out  either  in  law  or 
in  fact  to  be  unfounded,  he  should  pay  the  plaintiff  that 
expense,  although  he  may  be  successful  upon  the  general 
question.     Yet  it  appears  that  a  practice  soon  prevailed  of 
limiting  the  costs  to  those  of  the  pleadings  only.    That 
practice  was  condemned  in  the  cases  of  Brooke  v.  Willett{c) 
and  Vollum  v.  Simpson  (d).    It  is  true  that  both  those  cases 
were  actions  of  replevin^  in  which  the  defendant  is  an  actor, 
which  was  pointed   out  by  one  of  the  prothonotaries  in 
Othir  V*  Calvert  (e),  and  was  supposed  to  make  a  difference. 
That  supposition,  we  think  to  be  wholly  erroneous ;  for  the 
question  turns  upon  the  words  of  the  statute  of  Anne,  and 
upon  the  ordinary  principles  of  justice,  all  of  which  are 
equally  applicable  to  replevin  and  to  other  actions.     So  far 
therefore  as  the  decision  in  Othir  v.  Calvert  depends  on 
this  distinction,  we  think  that  it  cannot  be  supported.     But 
in  the  judgment  of  the  Court  it  is  said, "  that  the  point 
had  been  fully  considered  in  Benett  v«  Coster  (f)^  which 
was  decided  on   the  authority  of  Vivian  v.  Blake  (g)." 
Now,  neither  of  those  cases  touches  the  point  in  question^ 
In  Vivian  v.  Blake,  which  was  in  trespass,  the  defendant 
pleaded  the  general  issue,  and  a  justification  which  covered 

(a)  2  T.  R.  391.  (c)  1  Bingh.  275;  8  B.  Moore, 

(6)  Doug.  709,  note  (2).  239. 

(c)  2  H.  Bla.  435.  (/)  1  Brod.  &  Blogfi.  485;   4 

{d)  2  Bos.  &  Pull.  369.  B.  Moore,  110. 

(g)  11  East,  263. 
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the  whole  trespass.  The  plaintiff  had  a  verdict  on  the 
general  issue,  and  the  defendant  on  the  justification ;  and 
the  Court  held  that  the  plaintiff  was  not  entitled  to  any 
costs;  so  that  the  present  point  could  not  arise.  In  Be- 
nett  V.  Coster  the  questions  were>  who  should  have  the 
general  costs  of  the  cause,  and  whether  the  defendant 
should  have  any  costs ;  but  the  present  question  did  not 
arise^ — at  leasts  it  is  not  alluded  to  in  the  report,  though 
doubtless  it  must  have  arisen  in  the  prothonotaries'  office; 
and,  whichever  way  it  was  there  determined,  it  does  not 
appear  to  have  been  afterwards  disputed. 

Hart  V.  Cutbush  is  an  authority  the  other  way,  and,  as 
we  think,  rightly  decided ;  and,  though  we  had  been  led  to 
suppose  that  the  case  of  The  Duke  of  Newcastle  v.  Green, 
which  is  there  referred  to  by  Parke,  B.,  but  which  is  not 
reported,  had  been  compromised^  and  not  decided,  we  have 
been  informed  by  the  learned  judge  himself  that  it  was 
decided  in  the  manner  stated  by  him,  and  that  the  only 
compromise  was  as  to  the  mode  of  settling  the  accounts 
between  the  parties,  which  was  arranged  before  him  at 
chambers. 

It  has  been  objected,  that  the  consequence  of  holding 
that  decision  to  be  right  will  be,  that  issbes  which  have 
become  immaterial  by  the  finding  of  the  jury  upon  a  parti- 
cular issue,  will  always  be  tried  out  for  the  mere  sake  of 
costs,  aud  that  great  waste  of  time,  and  inconvenience  and 
delay  to  other  suitors,  will  be  occasioned.  We  do  not 
thiok  these  consequences  at  all  necessary^  but  even  if  they 
were>  they  are  not  sufficient  to  prevent  the  statute  of  Anne 
from  having  that  construction  which  appears  most  conso- 
nant to  the  intention  of  the  legislaturci  and  to  reason  and 
justice. 

Rule  discharged  without  costs  (a). 
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Spencer 

V. 

Hauerton. 


(«)  Where,  to  an  avowry  for  and  ihe  issue  upon  the  non  tenuit 
rdit,  the  piatntiff  pleaded  in  bar  was  found  for  the  plaintiff,  it  was 
BOD  feaoic  and   riens  in  arrerei     held  that  the  second  plea  having 
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thereby  become  imouiteiia],  the 
proper  ooune  at  nin  pcios  would 
have  been  to  dischaige  the  jury 
from  finding  any  verdict  upon  the 
issue  joined  upon  that  ptea;  Cot- 

And  the  judge  maj  so  dischai]^ 
the  jury  of  his  own  authority; 
per  Lord  TaUerden,  C.  J^  in  Cook 


V.  Caldecely  4  Carr.  &  Payne,  317; 
And  seeP(»etf  v.&miwtt^SBuigb. 
381,  11 B. Moore, 330,  lDow,N. 
S.  56,  and  1  Bligh,  N.  S.  545;  1 
Wms.  Sannd.  80,  n.  (1);  3  Wms; 
Sannd.  300,  n.  (3);  Dibitn,  v« 
Marfum  rf  Anglaeof  aCnmipt, 
&  Mees.  733,  4  Tyrwh.  930. 


Where  it  is 
enacted,  gene- 
rally, that 
no  sommanf 
conviction  in 
pursuance  of 
the  act  shall 
be  cemoved 
by  certiorari 


The  King  v.  Boultbes. 

On  34lh  January,  1834,  one  Picknimg  waf  convicted  by 

a  magistrate  of  Warwick,  on  tbe  information  and  complaint 

of  JoAit  Bauklmt,  Eaq.,  of  having,  on  18tb  January  then 

instant,  unbwfully  committed  a  certain  trespass,  by  enter* 

ing  and  beiiqr  in  the  day-time  of  the  same  day  npon  certain 

land,  in  the  possession  and  occupation  of  one  Jokii  JRooboi'^ 
into  a  supenor  .  ,       _  -  .        ,  . 

Court,  a  certi-  ^<Mii,  m  search  Of  game,  with  a  dog  and  a  gun,  contrary  to 

^mihd^*^*bir  ^^  statute:  and  by  the  conviction  it  was  adjudged^  that 
issued  at  the  Pickeru^  should  for  the  said  offence  forfeit  \L,  and  should 
p^ri^^urprnt  ^^y  ^^  ^^^*  together  with  lOr.  for  costs,  forthwith;  and 
cutor,althoiigb  it  was  directed  diat  the  1/.  should  be  paid  to  Join  Breniom 
be^not  nude^'^  one  of  the  overseers  of  the  parish  in  which  the  offence  was 
^y^  ^^^r  committed,  to  be  by  him  iqiplied  aocording  to  the  directions 
and  the  Crown  of  the  Statute;  and  it  was  ordered  that  the  lOf.  for  costs 
inte^^"^^^  should  be  paid  to  Bauhbee,  the  comphdnant. 

Where  an  Seven  days  previously  to  the  holding  of  the  quarter  8%^ 
oMner^ses-^  sions,  Ptdkertiig  gave  notice  of  his  intention  to  appeal  to 
sions  is  given    the  sessions  gainst  the  convietion.     This  notice  stated 

against  any      several  grounds  of  appeal,  all  of  which  were  mattem  of 

conviction  un- 
der it,  to  any  person  aggrieved  by  such  conviction,  provided  he  give  to  the  respondent 
a  notice  in  writing  of  such  appeal,  and  of  the  cause  and  matter  thereoi^  and  the  court 
of  quarter  sessions  are  directed  to  hear  and  determine  the  matter  of  the  appeal,  that 
court  can  adjuificate  only  on  the  matter  stated  in  the  notice. 

And  therefore  wfaeie^  in  the  appeUanc's  aotioe,  groonds  of  appeal  lelating  to  tfas 
merits  only  are  stated,  the  lewient  caaaot  quash  ihe  puatictioa  ibr  defect  oi/m 
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•Bd  concluded  with  notice  that  the  appellMt  1836. 

woaid,  on  the  trial  of  the  appeal,  insist  upon  all  other  J^T*^^*^ 

caoaesy  matters,  and  things  which  he  could  or  lawfully  «. 

ought  do.  BoowBia, 

On  the  hearing  of  the  appeal,  it  was  oligected  by  Picker- 
mg  that  the  conviction  was  bad,  inasmuch  as  there  was  no 
adjudication  (in  accordance  with  a  form  of  a  conviction 
given  in  I  &  2  Will.  4,  c.  32,  s*  39p)  that,  in  default  of  paj^ 
inent  of  the  penalty  and  costs,  he,  Pickering,  should  either 
be  imiHrboned,  or  imprisoned  and  kept  to  hard  labour,  for 
a  certain  period  of  time.  The  sessions  quashed  the  con^ 
wUon  Jor  vMmi  i^  formj  and  ordered  Boulibee  to  pay  the 
coats.  The  conviction  was  removed  into  this  Court  by 
a  writ  of  certiorari^  obtained  at  the  instance  of  Boulibee, 
who  also  obtained  a  rule  calling  on  Pickering  to  shew 
cause  why  the  order  of  sessions  should  not  be  quashed. 
Pieiering  obtained  a  rale,  cattiiq;  on  Boulibee  to  shew 
eaue  why  the  writ  of  certiorari  should  not  be  quashed  quia 
ittprovidi  manavit  These  two  rules  came  on  for  argu« 
\  at  the  sane  time. 


if.  jD.  HiU  and  fUsroy  Kelfy,  for  Pickering.    By  the  pint  point: 
4ftA  section  of  1  k  «  Witt.  4,  c.  Sa,  the  certiorari  is  taken  JJ**^^^^"^ 
away.    The  general  rule  of  law  is,  that  the  Croam  is  not  taking  away 
bound  by  a  clause  of  tUs  descriptbn;  but  that  rule  applies  ^^^T^oT^^^ 
only  where  the  Crown  itself  is  directly  interested,  and  ap  tion,  extend 
pears  by  the  Attorney-General*    It  does  not  apply  to  cases  prosecutor. 
in  which  the  prosecutor  is  a  private  individuaL    In  Rex  v; 
Allen  {a\  which  arose  on  48  Geo.  5,  c.  74,  in  which  there 
Was  a  provision  taking  away  the  certiorari  in  terms  similar 
to  those  of  die  present  statutci  it  was  held  that  a  certiorari 
aught  issue  at  the  instance  of  the  Crown.    There^  however, 
the  Attorney^Oeneral  appeared  on  behalf  of  the  Crown, 
wUeh  was  directly  interested^  the  prosecution  being  at  the 
ins^nce  of  certain  officers  of  the  Excise;-  and  the  ground 
ef  die  judgment  was,  thMlgeneral  words  in  an  act  of  parliaf . 
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1836.        ment,  that  no  certiorari  shall  be  allowed,  do  not  bind  the 

Jl^^XT*"^      Crown,  unless  such  an  intention  is  to  be  collected  from 
The  KiKO  ... 

V.  other  parts  of  the  statute.     In  all  similar  cases  m  which  a 

fiouLTBEi,    prjyj^g  individual  has  been  allowed  to  issue  a  certiorari,  it 

has  been  where  the  individual  has  been  the  prosecutor,  and 

has  been  attempting  to  enforce  a  conviction.     In  this  case 

Boultbee  is  in  this  Court  the  defendant,  and  his  object  is  to 

quash  the  order  of  sessions. 

Second  point:       If  the  conviction  be  bad  in  substance,  this  Court  will 

Junsdiction  of 

the  sessions,     order  it  to  be  quashed,  although  the  clerk  of  the  peace  has 

stated  that  the  sessions  quashed  it  for  want  of  form.  The 
S9th  section  gives  a  form  of  conviction,  in  which  the  judg^ 
ment  is  in  the  alternative,  viz.  that  the  party  convicted  either 
pay  a  sum  of  money,  or,  in  default  of  payment,  be  impri- 
soned. [Lord  De/f mari,  C.J.  Suppose  that,  the  moment 
the  party  was  convicted,  he  had  produced  the  money,  would 
it  be  necessary  to  pronounce  the  judgment  that  he  must 
either  pay  the  money,  or,  in  defriult  of  payment,  be  impri*- 
soned  ?]  In  that  case  there  would  be  no  necessity  to  draw 
up  any  conviction.  If,  however,  from  any  circumstance  it 
becomes  necessary  to  draw  up  the  conviction,  the  conduct 
of  the  defendant  cannot  obviate  thie  necessity  of  pursuing 
the  form  of  conviction  given  in  the  act  of  parliament.  The 
magistrate  has  a  special  power  given  to  him  by  statute, 
which  power  must  be  exercised  by  him  in  the  mode  pointed 
out  by  the  statute.  Where  an  offence  is  created  by  statute^ 
and  a  certain  mode  is  pointed  out  for  the  recovery  of  the 
penalty  imposed,  it  has  always  been  held  that  isuch  mode 
must  be  strictly  pursued.  If  the  party  had  been  indicted 
for  disobeying  this  conviction,  and  had  been  convicted,  a 
different  and  a  heavier  punishment  might  have  been  inflicted 
upon  him  than  that  which  the  magistrate  would  have 
awarded  as  the  other  alternative,  in  case  of  the  non-payment 
of  the  fine.  The  legislature  bad  imposed  tipon  the  magis^- 
trate  a  double  duty — to  inflict  a  fine  and  to  direct  what 
shall  he  the  consequence  of  non-payment.  In  case  of  a 
felony  created  by  act  of  parliament,  if  any  part  of  the  judg- 


HILARY  TERM,  VI  WILL.  IV.  29 

ment  imposed  by  the  act  be  omitted^  the  judgment  is  void.        1830. 

The  magistrate  in  this  case  has  omitted  part  of  the  judg-  ^^^T^'C^ 
meat.     This  then  is  an  imperfect  judgment,  bad  in  sub-  v. 

stance,  and  a  judgment  which  could  not  be  enforced.     It  Boultbe^. 
was  therefore  the  duty  of  the  sessions  to  quash  it.   » 

Bere  and  W.  Daniet,  for  Soullbee.  There  is  no  case  in  First  point. 
which  the  distinction  contended  for  between  a  prosecution 
at  the  instance  of  an  individual  and  a  prosecution  at  the 
instance  of  the  Crown  has  been  recognized^  In  Rex  v. 
Badenham  (a),  which  was  an  indictment  on  13  Geo.  4, 
c.  78,  for  a  nuisance  in  a  highway,  the  prosecutor  was  a 
private  individual,  and  yet  it  was  held  that  he  might  remove 
the  indictment  by  certiorari.  12ea?  v.  Farewell (b)  is  a  cas^ 
to  the  same  effect.  Uex  v.  Cumberland  (c)  and  Rex  v.  Da* 
vies  (d)  also  establish  the  same  principle.  Rex  v.  Jtllen  did 
not,  as  suggested  on  the  other  side,  proceed  upon  the  ground 
that  the  prosecution  related  to  a  matter  in  which  the  Crown 
itself  was  directly  interested,  and  that  the  Attorney-General 
appeared  in  support  of  the  certiorari.  The  language  of 
Bay  ley,  J.  f  in  giving  judgment  in  that  case  is  general. 

If  the  sessions  had  no  jurisdiction  to  quash  the  convic-  Second  point. 
tion,  the  certiorari  is  not  taken  away;;  Rex  v.  Fowler (je)* 
By  the  terms  of  the  statute,  it  is  necessary  for  the  appellant 
to  slate  his  grounds  for  complaining  of  the  conviction^  The 
notice  of  appeal  mentions  several  grounds,  but  none  of  them 
were  objections  relating  to  the ybrm  of  the  conviction.  The 
sessions  had  no  authority  to  inquire  into  any  thing  not  stated 
in  the  notice.  They  had  therefore  no  authority  to  quash 
the  conviction  for  defect  of  form.  [Lord  Denman,  C.  J. 
The  appellant  may  have  seen  the  conviction  for  the  first 
time  at  the  sessions.  It  is  impossible  for  the  sessions 
to  confirm  a  vicious  conviction.  When  a  conviction  is  pro- 
duced, and  a  fatal  objection  pointed  out,  can  they  confirm 

(a)  Cowper,  78.  (rf)  5  T.  R.  626. 

(6)  2Stni.l909.  (e)  Ante,  ill  826;  1  Adol.  & 

(c)  a  T.  R.  194.  Ellis,  836. 
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169(5.       4t  i  (a)]    If  the  defect  be  •  matter  of  form,  and  the  statute 
ijT  ^^      contains  a  provision  similar  to  the  dause  in  diis  statute 
«L  MTith  respect  to  the  notice  of  appeal,  there  is  no  reason  why 

BouLTBBB.  iijg  eessions  may  not  confirm  the  conviction.  [Lord  Dew- 
man,  G  J^  That  is  another  question.  Where  the  party  ap- 
pealing has  a  knowledge  of  the  instrument  against  which 
he  appeals,  as  under  the  Poor  Laws  Amendment  Act,  it 
might  be  so  held.  But  this  is  not  the  same  case,  lliere  th^ 
mppeliant  sees  the  order  ofrenumat,  and  the  sessions  ought 
Airly  say  to  him,  '*  As  yoli  have  not  pobted  out  the  defect 
in  point  of  form  in  your  notice,  we  will  not  discharge  the 
order  of  removal  for  auch  a  defect.'*  But  how  could  it  be 
YO  said  on  an  appeal  against  a  conviction^  which  the  party 
lias  not  an  opportunity  of  seeing  until  he  comes  to  die  sea- 
aions  f]  The  words  of  this  statute  and  ihose  of  the  Poor 
Laws  Amendment  Act  are  nearly  similar;  and  the  hardship 
of  the  case  ought  not  to  weigh  with  the  Court  when  con^ 
struing  this  statute.  [WilSams,  J.  Suppose,  in  a  case 
which  a  statute  required  should  be  heard  by  two  justices, 
it  appeared  by  the  conviction  that  the  hearing  was  by  ode 
justice  only,  and  the  notice  of  appeal  had  not  stated  this  as 
a  ground  of  appeal.]  In  that  case  it  would  not  be  neces- 
•sary  for  the  party  to  appeal.  Here,  if  the  act  of  parliament 
had  not  required  the  ground  of  appeal  to  be  stated,  the 
sessions  might  have  quashed  the  conviction*  If,  in  his 
notice  of  appeal,  Pickering  had  stated  that  he  was  not 
guilty^  that  would  have  put  in  issue  every  thing  material  Id 
the  merits  of  the  case.  Assuming  that  if  there  w^re  a  de- 
fect in  substance  in  the  conviction,  the  sessions  bad  autho- 
rity to  quash  it  on  that  ground,  yet  that  is  not  the  case  here. 
In  the  return  to  the  certiorari,  it  is  stated  that  the  conviction 
was  quashed  for  want  of  form.  The  statute  expressly  smys 
that  no  conviction  shall  be  quashed  for  want  of  form ;  and 
therefore  the  sessions  have  eaceeded  their  jurisdictioo. 

(a)  Ace.  M.  5  £.  4,  ib.  7,  pi.      Rep.  8  a;  The  Proiector  v.  Geer^ 
15;  IL  7.  E.  4,  fo.  16,  pi.  11,  fo.      tf^,  Hardres,  85,  99. 
3S,  pL25;  flfyiftm's  cMs^  U  Ce. 
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was  interested,  yet  Bayley,  3.,  does  not  so  limit  his  judg-        i8S6. 

meDt  or  make  any  such  distinction.    After  much  fluctuation 

of  opinion,  it  is  settled  that  the  right  of  issuing  a  certiorari 

is  not  taken  away  from  prosecutors  in  general,  by  language     Bodltbee. 

similar  to  that  contained  in  this  act. 

For  these  reasons  I  am  of  opinion  that  the  sessions  have 
done  that  which  they  were  not  entitled  to  do,  and  that 
the  certiorari  properly  lies.  The  consequence  will  be,  that 
the  rule  for  quashing  the  certiorari  will  be  discharged, 
and  the  rule  for  quashing  the  order  of  sessions  made 
absolute. 

LiTTLEDALE,  J. — ^Two  rulcs  havc  been  obtained  in  this 
case,  which  have  originated  from  the  following  circum- 
stances:— Boultbee  proceeded  agamst  Pickerings  who  was 
convicted  before  the  justices  under  1  &  2  tVilL  4,  c.  32. 
Pickering  appealed,  and  the  conviction  was  quashed. 
BcmUbee  sued  out  a  certiorari,  and  obtained  a  rule  for 
qnasbiog  the  order  of  sessions.  Then  Pickering  obtamed 
a  nde,  calling  upon  Boultbee  to  shew  cause  why  the  certio^. 
rui  should  not  be  quashed  quia  improvid6  emanavit 

It  is  argued  that  there  was  no  authority  to  grant  the  writ  First  point 
of  certiorari,  because  it  is  taken  away  by  the  45th  section.* 
The  words  of  that  section  are  general ;  and  the  question  is, 
whedier  Boultbee,  who  was  the  original  prosecutor,  had  die 
right  to  remove  the  conviction  by  certiorari.  It  has  been 
understood  as  law  in  the  profession,  that  the  Crown  is  not 
bound  by  a  statute  unless  it  be  expressly  named.  In  sup- 
port of  that  general  principle,  several  cases  have  been  cited 
by  my  lord,  which  it  is  not  necessary  further  to  notice,  as  I 
entirely  concur  in  what  has  fallen  from  his  lordship.  But 
it  IS  said  that  those  authorities  do  not  apply,  because  they 
are  cases  m  which  either  the  Attorney-General  applied  for 
the  certiorari  on  behalf  of  the  Crown,  or  the  Crown  was 
directly  interested.  But  that  is  not  so.  It  is  also  urged 
that  in  those  cases  the  application  was  made  by  a  party  for 
the  purpose  of  enforcing  the  conviction;  whereas,  in  the 

VOt.  VI.  D 


34  CASES  IN  THE  KTKG's  BENCHj 

1886.        preiient  case,  Boulibee  does  not  apply  to  enforce  the  codvic* 
tioD,  but  to  get  rid  of  the  coats;  and  that  therefore  he 
stands  in  the  character  of  a  defendant^  and  in  one  of  these 
rules  he  is  called  the  defendant;  and  the  proceedbgs  are 
entitled  Rex  v.  Boulibee;  but  this  is  drawing  a  very  fine  dia- 
tinction.    Though  he  is  nominally  the  defendant,  still  he  is 
in  reality  the  prosecutor  in  the  proceedings  below ;  and  all 
that  the  objection  amounts  to  is  this,  that  he  is  called  the 
defendant  by  the  course  of  the  proceedings  in  this  Court. 
Inasmuch  as  he  is  the  prosecutor  below,  be  is  not,  in  my 
opinion,  barred  from  the  privilege  of  issuing  a  certiorari. 
Second  poiat.       The  proceedings  are  then  before  us  by  virtue  of  the  cer- 
tiorari; and  the  other  rule  calls,  upon  Pickering  to  shew 
cause  why  the  order  of  sessions  should  not  be  quashed. 
That  order  recites  the  proceedings  before  the  court  of 
quarter  sessions,  and  their  adjudication  thereon,  which  is, 
that  the  conviction  be  qua3hed  for  want  of  form.     By  the 
44th  section  an  appeal  is  given,  provided  that  within  • 
certain  period  the  appellant  give  to  the  complainant  a  no- 
tice in  writing  of  such  appeal  and  the  cause  and  matter 
thereof,  and  the  court  of  quarter  sessions  are  to  hear  and 
determine  the  matter  of  the  appeal.    Here,  the  notice  of 
appeal  contains  three  grounds.    Those  therefore  were  the 
matters  to  be  tried.     Has  the  court  of  quarter  sessions 
tried  the  matter  of  appeal  ?    They  have  ordered  that  the 
conviction  be  quashed  for  want  of  form.    As  want  of  form 
was  not  mentioned  as  one  of  the  grounds  of  appeal,  the 
sessions  have  not  decided  the  matter  of  appeal.     It  is  very 
true  that  it  might  be  impossible  for  the  appellants  to  give 
notice  of  any  defect  of  form  in  the  conviction,  as  notice  of 
appeal  is  to  be  given  within  three  days  after  the  conviction 
takes  place.     But  this  cannot  affect  the  construction  of  the 
act     The  sessions  have  no  right  to  enter  into  the  discus- 
sion of  any  other  matter  than  such  as  is  stated  in  the  notice 
of  appeal;  and  they  had  certainly  no  right  to  quash  the 
conviction  for  want  of  form,  when  the  statute  expressly  says 
that  no  conviction  is  to  be  quashed  for  that  reason.    They 
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h«ve  therefore  ciceeded  their  authority;  and  the  order  of. 
lions  ahould  be  quashed. 


W11.LIAUS,  J. — I  am  of  the  same  opinion.    The  certio-     Boultbei, 
ran  is  clemrly  not  taken  away.    The  distinction  supposed  First  point. 
to  exist  between  this  case  and  Rex  v.  Allen  does  not  arise, 
as  was  expressly  decided  in  Rex  ▼.  Bodenham. 

The  next  question  is,  whether  the  order  of  sessions  Second  point. 
should  be  quashed ;  and  I  think  that  it  should.  The  power 
to  appeal  is  given  by  the  act  with  many  conditions;  of 
which  one  is»  that  the  appellant  shally  in  his  notice,  state 
the  grounds  of  appeal.  Pickerings  in  this  case,  did  give 
notice  of  the  matter  of  his  appeal,^ — which  went  to  the  merits 
of  the  case.  By  the  act,  the  sessions  are  to  determine  the 
matter  of  the  appeal.  They  have  proceeded  beyond  their 
jorisdictiooi  and  have  adjudicated  that  the  conviction  was 
bad  for  want  of  form.  I  will  only  add,  that  if  the  objection 
to  die  conviction  itself  was  of  such  a  nature  as  shewe'd  that 
the  nuigistrates  had  no  jurisdiction,  the  conviction  could 
never  be  available,  and  could  not  be  supported;  and  that  if 
it  was  any  thing  short  of  that,  it  was  matter  of  form,  and 
tberefere  within  the  enactment  that  no  proceedings  shall  be 
f  uashed  for  want  of  form. 

Rule  for  quashing  the  certiorari  dischai|;ed. 
Order  of  Sessions  quHshed. 


MoRELL  V.  Harvey. 

Replevin.     Cognizance  as  constable  of  the  hundred  jn  a  cogni- 
Qf  East  Bamfield,  Kent»  under  a  warrant  of  distress.    The  ^^^^  ^^'  ^ 

highway-rnte, 

oognixance  stated  that  the  plaintiff  was  the  occupier  of  cer-  made  for  the 

purposes  men- 

lioocd  in  the  30th  and  45th  sections  of  13  Geo.  3,  c.  78,  such  rate  must  be  expressly 

aUs|(^  to  be  an  equal  asaessment  of  9d,  in  the  pound  on  the  yearly  value  of  the  tande, 

.  Ac    The  statement  of  its  being  an  equal  assessment  of  9d.  in  I  fie  pound  upon  all  occu- 

pien  of  lands  &c.  witbin  the  parish,  is  not  sufficient.  • 

d2 
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1836.        tain  lands  &c.  within  the  parish  of  Hawkhurst,  of  large 
yearly  value,  and  by  lawjliable  to  be  assessed  for  and  to-^ 
wards  the  amending  &c.  of  the  highways  See.  within  the 
parish,  according  to  the  form  of  the  statute  &c.,  in  respect 
of  his  occupation  of  the  said  lands  8cc.,  and  that  L.  B.  and 
J.  N.,  during  all  the  time  aforesaid,  were  surveyors  of  the 
highways  within  the  said  parish,  and  as  such  surveyors,  on 
4th  October,  1832,  at  a  special  sessions  for  the  highways, 
held  at  See.,  before  L.  N»  and  T.  L.  ff.,  justices  Su;.,  made 
application  to  the  said  justices,  and  prayed  them  that  an 
order  might  be  granted  for  making  an  assessment  of  Qd.  in 
the  pound  upon  all  occupiers  of  lands  &c.,  within  the  said 
parish,  and  that  the  justices  at  such  sessions  being  satisfied 
that  the  statute  duty  &c.  had  been  performed  &c.,  and  that 
due  notice  of  the  intention  to  apply  to  the  special  sessions 
had  been  given,  did,  by  their  order  in  writing,  order  that  an 
equal  assessment,  not  exceeding  9d.  in  the  pound,  upon  all 
occupiers  of  lands  &c.  within  the  parish,  should  be  forth* 
with  made  by  the  surveyors,  and  be  allowed  and  collected, 
and  that  the  money  be  applied  for  and  towards  the  amend- 
ing Sec.  such  highways  &c.    The  cognizance  then  stated 
that  due  notice  of  tlie  application  had  been  given ;  that  in 
pursuance  of  the  order,  an  equal  assessment,  not  exceeding 
Qd.  in  the  pound,  upon  all  and  every  the  occupiers  of  lands 
Sec  within  Hawkhurst,  was  made  and  duly  allowed;  that 
the  plaintiff  was  assessed  for  and  in  respect  of  the  said 
lands  &c.  then  in  his  occupation  within  the  said  parish,  in 
the  sum  of  45/.  18s*  4Jef.,  being  after  the  rate  of  9 J.  in  the 
pound;  that  31/.  Os.  9id»,  parcel  thereof,  was  unpaid;  that 
the  surveyor  made  complaint,  and  that  a  distress-warrant 
was  granted;  and  the  defendant  justified  under  the  distress- 
warrant. 

Special  demurrer  for  (inter  alia)  the  following  cause: 
that  the  cognizance  ought  to  have  shewn  that  the  order  for 
an  assessment  was  an  order  for  an  assessment  of  so  much 
in  the  pound,  on  the  yearly  value  of  the  lands  S^c.  in  the 
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parish  kc,  and  that  the  assessment  was  such  an  assessment 
accordingly ;  neither  of  which  is  shewn. 

Wighlmatij  in  support  of  the  demurrer^  contended  that 
it  ought  to  have  appeared  that  the  assessment  was  made 
on  the  yearly  value  of  the  lands,  and  that  the  order  did  not 
follow  the  words  of  the  act;  Gill  v.  Scrivens  (a). 

Ckanmell,  coutrii,  contended  that  the  assessment  was 
snthorized  by  the  45th  section,  no  sixpenny  rate  having 
been  made  under  the  30th  section^  and  that  the  assessment 
was  in  the.  terms  of  the  45th  section.  Several  other  points 
were  argued,  upon  which  no  judgment  was  given. 

Cur.  adv.  vulL 
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The  judgment  was  subsequently  delivered  by 

Lord  Denman,  C.  J.  as  follows: — ^The  defendant  makes 
cognizance  as  bailiflf  of  the  hundred  of  East  Barnfield, 
under  a  warrant  of  distress,  directed  to  him  by  two  justices 
of  the  peace,  for  levying  a  highway  assessment.  The  cog- 
nizance avers  that  the  two  waywardens  made  application  at 
a  special  sessions,  for  an  assessment  of  9d.  in  the  pound 
on  all  occupiers  of  lands,  tenements,  woods,  tithes,  and 
hereditaments,  and  that  the  justices  ordered  such  assess- 
ment upon  all  occupiers  of  lands  See.  to  be  forthwith  made; 
and  it  then  proceeds  to  justify  the  taking  under  a  warrant 
of  distress  issued  for  non-payment  of  such  assessment. 

This  cognizance  was  demurred  to  for  numerous  causes, 
one  of  which  we  think  raises  a  valid  objection. 

The  act  requires  that  the  rate  shall  not  exceed  9^.  in  the 
pound,  on  the  yearly  value  of  the  lands  &c.  subject  to  be 
rated. 

The  averment  is,  that  the  assessment  was  made  on  the 
occupiers  of  lands  8cc.,  and  that  it  did  not  exceed  9^.  in 
the  pound,  but  not  (as  the  statute  requires)  that  it  did  not 
(fl)  7  T.  R.  27. 
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exceed  9d.  in  the  pouod,  on  the  yearty  value  of'  iuck  lamb 
&c. 

The  averment  that  the  assessment  does  not  exceed  9^. 
f  Ji  ike  pound  his  of  itself  no  meaniogy  but  must  be  referred 
to  something,  and  if,  consistently  with  the  ordinary  use  of 
words,  it  can  be  referred  to  *'  lands  &c."  which  are  men- 
tioned  immediately  before,  the  statement  will  still  be  defoch 
tive,  for  the  meaning  must  then  be  the  value  of  the  lands 
&c.,  and  not  their  ^earfy  value.  For  this  defect*  witheut 
considering  the  others  alleged,  our  judgment  must  be  for 
the  plaintiff. 

Judgment  for  the  plaintiff. 


The  King  v.  George  Henry  Ward,  Esq. 

Indictment  for  a  nuisance  in  the  Medina  or  New- 
port River,  in  the  Isle  of  Wight.  The  first  count  alleged 
that  the  river  Medina,  otherwise  called  Newport  River,  ia» 
and  from  time  immemorial  has  been,  a  navigable  river  and 
common  King's  highway  for  all  the  liege  subjecta  of  the 
i^ing,  with  their  vessels,  boats,  lighters,  barges,  and  crafi^ 
and  that  the  defendant,  on  Ist  July,  185S,  in  a  certain  part 
of  the  said  river  and  highway,  called  Cowes  Harbour^  io  and 
upon  the  bed  and  soil  of  the  same,  and  in  the  stream  and 
although  such  waterway  thereof,  unlawfully  &c.,  did  erect  kc,  a  certain 
productive  of  building  composed  of  stone  &c.,  of  the  length  of  100  feet  and 
Tc^\Tn7^  P"*^-  of  the  width  of  5  feet,  projecting  into  and  across  the  streafn 
sufficient,  in  and  waterway  of  the  said  river  and  highway ;  and  the  said 
lhejT",'^o  ""^  buildingsoasaforesaiderected8cc.,in  thesBidriver&c,lrom 
counterba-       the  said  Ist  July  until  the  taking  of  the  inquisition  at&c,  tbe- 

lance  the  in- 
jury done  to  the  navigation. 

Therefore,  the  erection  by  an  individaal,  of  an  enAbankmeat  projfctiqg  into  a  public 
navigable  river,  and  causing  the  navigation  to  be  lesa  free,  is  indictable  as  a  nuisance, 
althoui;h  it  be  shewn  that  a  greater  public  advantage  is  produced  by  facilitatiiif;  the 
landing  of  passengers  and  goods,  the  launching  of  boau  in  foul  wMther,  and  tka  afibid* 
jng  protection  to  small  boats  in  certain  states  of  the  wind. 


The  erection 
of  any  build- 
ing in  a  port 
or  navigable 
river,  which 
of  itself  is 
such  a  hin- 
drance to  the 
navigation 
thereof  as  to 
amount  to  a 
nuisance,  is 
an  indictable 
misdemeanor, 
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defendant  unlawfolly  8cc.,  did  continue  and  still  doth  con- 
tinue.  By  reason  whereof  the  liege  subjects  of  the  King, 
dormg  all  the  time  aforesaid,  could  not  nor  can  they  nov 
|wss  8k.,  with  their  vessels  kc,  in  and  along  the  said  river 
and  highway,  as  freely  as  they  before  used  and  still  of  right 
ottgbt  to  do:  To  the  great  damage  and  common  nuisance 
of  all  the  liege  subjects,  in  and  along  the  said  river  and 
highway  passing  8lc.,  with  their  vessels  &c. 

Second  count,  for  raising  an  embankment,  composed  of 
gravel  tic.,  in  and  upon  the  bed  of  the  river  and  highway, 
IB  the  stream  and  waterway  thereof,  in  length  100  feet,  in 
height  6  feet,  and  in  width  10  feet,  projecting  into  the 
stream  of  the  said  river,  and  up  to  the  taking  of  the  inquisi- 
tion still  continuing  the  same  embankment. 

Third  count,  for  placing  &c.  posts  in  the  bed  and  soil 
of  the  said  river  and  highway,  and  casting  &c.,  stone  &c., 
into  and  upon  the  bed  &c.,  of  the  said  river  &c.,  and  thereby 
ferosing  an  embankment  projecting  into  the  bed.of  the  said 
river,  whereby  the  bed,  stream,  course  and  waterway  of  the 
said  river  and  highway  was,  during  all  the  time  aforesaid, 
and  still  is,  greatly  obstructed,  impeded^  straitened  and  nar- 
rowed, and  rendered  less  safe  and  commodious  to  the  sub- 
jects in  and  upon  the  said  river  and  highway  passing  ftc, 
with  their  vessels  &c.,  than  the  same  otherwise  would  haw 
been  and  ef  right  ought  to  have  been,  and  to  be,  &c. 

FiMirth  count,  for  casting  earth,  stones  8ic.  into  the  river 
and  highway,  whereby  8cc.,  as  in  third  count. 

Fifth  connt,  for  keeping  and  continuing  across  the  river 
and  fa^bway  divers  walisi  banks,  posts  and  pieces  of  tim- 
ber, aUpways,  wharfs,  and  embankments,  theretofore  wrong- 
fiilly  erected  tic.,  whereby  ftc,  as  in  third  count. 

Plea:  not  guilty. 

At  the  trials  before  Lord  Dtnrnan,  C.  J.,  at  the  Winches- 
ter annraier  assises,  1834,  the  following  facts  appeared : — 

The  late  George  Ward,  Esq.  being  the  owner  of  an  hotel 
called  the  "  Fountain,"  situate  at  West  Cowes,  and  a  wharf 
ad^ioing,  caused  to  be  erected,  in  1823,  a  causeway  pro- 
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18S6.  jectiog  into  that  part  of  the  river  Medina  which  is  called 
Cowes  Harbour,  for  the  purpose  of  landing  and  embarkbg 
passengers  and  goods  from  the  steamers  and  other  vessels, 
using  the  port  of  Cowes.  Previously  to  the  erection  of 
this  causeway,  he  had  sued  out  a  writ  of  ad  quod  damnum 
respecting  the  intended  causeway,  the  proceedings  under 
which  were  regularly  conducted  to  their  close,  and  sanc- 
tioned the  erection.  The  causeway  so  erected  extended 
about  136  feet  below  high  water  mari(,  the  end  of  it  being 
on  a  level  with  the  mud.  In  1633,  the  defendant,  upon 
whom  the  Fountain  Hotel  had  devolved  under  the  will  of 
the  late  Mr.  Wurd^  altered  the  causeway  by  extending  it 
10  or  IS  feet  further  into  the  bed  of  the  river  or  harbour, 
and  raising  it  with  piles  and  with  stone,  gravel,  and  other 
materials,  so  that  the  extremity  of  it  was  about  5  feet  4 
inches  above  the  mud.  No  writ  of  ad  quod  damnum 
was  sued  out  by  the  defendant.  At  high  tides  the  whole 
of  the  causeway  is  occasionally  covered  with  water,  the 
extremity  of  it  being  then  10  or  12  feet  below  the  surface 
of  the  water;  and  at  very  low  tides  the  whole  causeway 
is  dry.  Cowes  Harbour,  or  at  least  that  portion  of  it  in 
which  this  causeway  is  situated,  is  in  the  river  Medinai  and 
within  the. borough  of  Newport.  This  indictment  was 
preferred  by  the  corporation  of  Newport,  as  conservators 
of  the  river  Medina,  upon  the  presentment  of  their  water- 
bailiff,  and  being  found  at  the  Newport  sessions,  was 
removed  into  the  Court  of  King's  Bench  by  certiorari. 
Upon  the  evidence  given  at  the  trial,  which  is  fully  stated 
in  the  arguments  and  judgment,  the  jury  found  the  addition 
to  the  causeway  to  be  a  nuisance  to  the  navigation,  but 
they  added,  that  the  inconvenience  occasioned  by  it  was 
counterbalanced  by  the  public  benefit 

In  the  following  term,  FoUeit  obtained  a  rule  nisi  for 
entering  a  verdict  for  the  defendant  (pursuant  to  leave  given 
by  the  learned  judge,)  or  for  a  new  trial. 

Erie  and  Sewell,  shewed  cause.    The  question  whether 
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ihis  causeway  or  pier  was  a  nuisance  to  the  navigation  of        i836. 
the  river,  is  a  question  of  fact.    As  such  it  was  submitted 
to  the  jury,  who  have  positively  found  that  the  causeway  is 
a  DuisaDce»  but  have  found  a  sort  of  stl-off  of  public  advan- 
tage of  a  different  nature;  and  the  question  is,  whether  the 
finding  of  the  nuisance  is  so  neutralized  by  the  finding  of 
public  advantage,  that  the  defendant  is  entitled  to  a  verdict 
of  not  guilty.     On  the  part  of  the  prosecution  it  was  shewn, 
that  this  causeway  is  an  impediment  to  vessels  trading  to 
Newport,  which  have  occasion  to  tack  in  ascending  or 
descending  the  river;  that  it  is  a  nuisance  to  rowing  boats, 
which  are  now  obliged  to  go  further  out  into  the  tide  than 
would   otherwise  have  been  necessary,  as  also  to  lighters, 
to  which  the  increased  depth  of  water  into  which  they  are 
driven  is,  owing  to  the  mode  of  propelling  them,  an  addi- 
tional inconvenience;  and  it  was  shewn  that  the  causeway 
might  do  great  injury  to  vessels  breaking  away  from  their 
moorings  or  missing  stays,  as  well  as  to  barges  and  other 
vessels  striking  on  it,  at  times  when  the  state  of  the  tide 
caused  it  to  be  covered  with  water.    This  being  the  nature 
of  the  nuisance  established  by  the  evidence  and  by  the 
finding  of  the  jury,  it  was  urged,  by  way  of  answer,  that 
the  causeway  afforded  great  facilities  for  the  landing  of  pas^ 
sengers  and  goods  from  steam-packets  and  other  vessels, — 
that  it  facilitated  the  launching  and  landing  of  boats  in  foul 
weather,— ^and  that  it  was  capable  of  affording  shelter  to 
boats  and  small  vessels.    The  jury  have  certainly  found 
that  the  nuisance  was  counterbalanced  by  public  benefits 
This  finding  it  is  not  necessary  for  the  prosecutors  to  dis- 
pute.    1st.  If  the  question  can  be  raised  at  all,  it  must  be 
when  the  public  have  gained  some  actual  permanent  good. 
But  it  is  to  be  observed,  that  though  the  public  may  in  some 
respects  have  been  benefited  for  the  present  by  the  altera- 
tion of  this  causeway,  they  have  gained  no  beneficial  right* 
A  toll  has  in  some  cases  been  received,  and  persons  have 
been  warned  off  as  trespassers  by  the  agent  of  the  defend* 
ant,  so  that  the  benefit,  such  as  it  is,  would  appear  to  be 
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18S<».        enjoyed  by  sufferance  only,    fldly.  Assuming  tUht  tbe  public 
y^^^'      ^^^^  really  acquired  an  advantage,  yet  this  defence  cannot  be 
«.  set  up^  unless  tbe  counterbalancing  benefit  be  ejusdem  ge» 

Warj>.  oeris.  If  the  advantage  lost  and  that  newly  acquired  are  dif^ 
ferent  in  their  nature,  and  are  such  as  affect  different  portions 
of  tbe  public,  the  erection  which  infringes  upon  tile  ancient 
public  right  is  not  the  less  a  nuisance  removable  by  abate- 
ment or  indictment.  If  the  benefit  acquired  by  the  public 
had  been  of  the  same  nature  as  thet  which  was  taken  away, 
the  character  of  the  defendant's  act  in  erecting  this  causeway 
might  have  been  very  different;*  but  here  an  fii^'tfry  is  done  to 
the  navigation  of  the  river,  and  to  that  portion  of  the  public 
who  have  been  in  tbe  habit  of  using  the  navigation,  whilst  the 
principal  benefit  is  enjoyed  by  Cowes  and  the  Isle  of  Wight 
in  general,  and  accrues  to  the  visitors,  and  all  ^those  who 
profit  by  tbe  influx  of  visitors.  Hale^  in  his  Treatise  de 
Portibus  Maris  (a),  gives  instances  of  public  nuisances  to 
ports,  of  which  the  4th  and  5th  are  as  follows:— (4.)  **  The 
building  of  new  wears  or  enhancing  of  old,  whereby  navi- 
gation or  passage  of  vessels  is  obstructed;**  (5.)  *'  The 
straitening  of  tbe  port  by  building  too  far  into  the  water, 
where  ships  or  vessels  might  have  formerly  ridden.''  The 
passage  which  follows  upon  the  5th  instance,  will  probably 
be  much  relied  on  contri,  as  shewing  that  upon  die  trial  of 
an  indictment  for  a  nuisance,  the  jury  are  to  give  their  vei^ 
diet  upon  a  general  view  of  the  consequences  resulting  to 
the  port  from  the  erection  complained  of.  That  passage 
is,  however,  no  authority  whatever  to  shew  that  a  coUaierml 
and  consequential  public  advantage  of  a  different  nature, 
may  justify  an  act  by  which  a  nuisance  to  the  navigation  of 
a  river  is  created.  Tbe  point  established  is  this,  that  not 
every  building  below  higk-water  mark,  or  even  below  low- 
water  mark,  is  a  nuisance,  but  that  in  each  case  it  is  a 
question  for  the  jury,  whether  the  erection  is  a  nuisance 
to  the  navigation.'  That  question  kas  been  submitted  in 
this  case,  and  the  jury  have  found  that  the  causeway  is  a 

(«)  Hale  de  Porttbus  Maris,  85;  1  Haigrave's  Law  Tracts,  85. 
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^uisaoce  lo  ibe  nnvigatiop.    Bex  v.  i{tiise//(a),  upon  >ffhicb        ia$6. 

tbe  defendant  will  plsce  great  reli«nce|  is  verjr  distingiiiib*- 

able,  in  its  principal  features,  from  the  present  case.    Tbat 

was  an  indictment  for  continuing  staitbs  on  the  river  Tyne: 

tbose  staitbs  enabled  the  colliers  to  load  with  greater  ease 

and  rapiditj,  and  with  It^  impediment  to  the  navigation  of 

the  river  than  was  occasioned  by  the  loading  from  the  small 

crafty  called  keels;  the  staitbs  had  become  of  a  public 

naturcj  and  th^y  had  been  recognized  in  several  acts  of 

parliaoieoty  under  which  also  certain  rights  in  them  had 

been  acquired  by  the  public    The  e£fect  of  the  staitbs 

waa  to  leave  mom  water-way.  for  navigation^  and  therefore  it 

might  mrell  be  held  tbat  they  were  no  nuisance  to  the  navi* 

gatioa.    [Lord  Dmman^  C.J.  That  is  not  the  way  in  which 

tbat  CBse  was  summed  up.]    Certainly  the  opinion  of  Bmf* 

\^  J.,  and  alsQ  that  of  H^koyd,  J.,  favour  the  doctfine 

that  a  public  nuisance  may  be  cmnpeH90ie4  by  a  collateral 

nefit  resulting  to  the  public,  and  so  far  the  case  is  an 

utbority  in  favour  of  the  present  application;   but  the 

strength  of  that  authority  is  much  weakened  by  the  dissent 

of  Lord  T$nterdea;  and  the  doctrine  is  one  for  which  no 

other  authority  is  to  be  found,  and  which  is  contrary  to 

well-known  principles  of  jurisprudence*     No  man  ought 

to  deprive  aiiother  of  a  vested  right,  in  order  to  give  even 

a  much  greate?  benefit  to  a  third;  neither  oiigbt  he  to  be 

permitted  to  take  a  vested  right  from  one  portion  of  the 

public,  in  order  to  give  even  a  much  greater  benefit  to  an* 

other  portion  of  the  public — an  effect  which  must  almost 

neces3ariiy  arise  ^'here  the  substituted  benefit  is  of  a  differ* 

eat  mtnre  from  that  which  is  taken  away.    Suppose  a  rail- 

^V  counecting  two  large  commercial  town^,  were  carried 

acfosa  and  interfered  with  the  enjoyment  of  a  highway  con? 

aectiiiig  two  insignificant  villages,— <could  it  be  contendedi 

that  because  the  advannagjes  arising  to  the  public  from  the 

railwaiy  f veatly  outweighed  the  detriment  caused  by  the  in* 

jiM'y  to  the  higli^wa)^  therefore  the  paities  making  the  railw«gr 

(a)  9  Dowl.  H  AjL  9t^i  6^  Bmu  ^  Cressw.  566. 
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1836.  would  be  justified  in  their  act  ?  Such  a  proposition  could 
not  be  sustained  for  a  moment.  But  without  reference  to 
the  particular  facts  of  the  case,  there  is  one  broad  principle 
which  at  once  excludes  this  defence.  An  injury  to  the 
public  of  this  nature  is  a  criminal  offence,  and  as  such,  the 
subject-matter  of  indictment:  And  the  effect  of  allowing  a 
counterbalancing  good  to  be  set  up  as  a  defence  would  be 
to  establish  the  principle,  that  there  can  be,  by  the  laws  of 
Englandi  a  compensation  for  crime.  And  this  must  extend 
through  the  whole  of  our  criminal  jurisdiction,  so  that  there 
would  be  on  every  indictment  two  issues  for  the  jury  to  tiy, 
one  the  commission  of  the  fact,  the  other  the  comparative 
good  or  evil  sustained  by  the  public  from  its  commission. 
The  ruling  of  Lord  Tenterden  in  Rex  v.  Lord  Grosvenor^a), 
properly  considered,  is  far  from  being  an  authority  in  favour 
of  the  present  application ;  and  even  if  it  were  so,  it  would 
be  completely  nullified  by  the  later  and  more  deliberate 
decision  of  that  learned  judge  in  Rex  v.  RuudL 

Sir  W*  Folieti  and  Bere,  coutri.  The  jury  evidently  con* 
sidered  that  by  the  verdict  which  they  returned  they  were 
virtually  finding  for  the  defendant;  and  it  is  submitted  that 
upou  the  special  finding  the  verdict  ougkt  to  be  so  entered. 
Of  the  various  kinds  of  impediments  to  the  navigation  of 
which  evidence  was  given  on  the  part  of  the  prosecution, 
one  only — that  to  bargemen  punting  up  the  river — stood 
uncontradicted  by  the  defendant's  witnesses ;  and  on  the 
other  hand,  it  was  not  attempted  to  be  denied  that  the 
causeway  or  pier  was  of  considerable  advantage  to  the 
port  of  Cowes,  by  facilitating  the  loading  and  unloading  of 
Vessels,  the  landing  and  embarking  of  passengers,  the 
launching  of  boats  in  foul  weather,  and  that  it  gave  shelter 
to  boats  in  certain  states  of  the  wind  and  tide.  If  this 
erection,  upon  the  whole,  is  a  benefit  to  the  port  of  Cowes^ 
it  cannot  be  indicted  as  a  nuisance  to  it  From  all  the  svt* 
thorities,  from  Lord  Hale  downwards,  the  law  appears  to. 

(b)  S  Stark.  N;  P.  C.  511. 
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be  that  a  man  maj  make  ao  erection  in  a  port  or  navigable         18S6. 
river  below  high«water  mark,  or  even  below  low-water 
mark,  and  so  straiten  the  navigation,  provided,  apon  the 
whole,  he  does  not  injure  the  navigation  or  the  rights  and 
advantages  of  the  public  using  the  river  or  frequenting  the 
port     Suppose  a  private  individual  had  erected  the  break* 
water  in  Plymouth  harbour; — could  it  be  said  that  because 
it  prevented  ships  from  sailing  into  the  harbour  in  a  parti*- 
colar  lioej  therefore  it  was  a  nuisance  to  the  port  or  to  per- 
sons frequenting  hi    The  cobb  at  Lyme  was  not  erected 
under  the  authority  of  any  act  of  parliament; — could  that 
erection  be  indicted  as  a  nuisance?     Or  suppose  that  in 
the  midst  of  the  navigable  part  of  a  river  there  were  a 
shoalj  over  which  vessels  could  sail  and  tack  at  high-water, 
bat  which  was  at  other  times  dangerous,  and  that  a  pri- 
vate individual  moored  a  vessel  there,  in  order  to  prevent 
accidents; — would  that  be  a  nuisance  i    All  these  are  cases 
of  impediment  to  the  navigation;  yet  because,  upon  the 
whole,  the  acts  done  are  productive  of  benefit  rather  than 
of  detriment  to  the  public,  no  one  could  suppose  them 
nuisances.    The  fallacy  on  the  other  side  consists  in  as- 
suming that  the  public  have  no  other  rights  in  a  port  or 
navigable  river  than  that  of  unobstructed  naoigaiian; — an 
aunmption  which  is  quite  inconsistent  with  the  doctrine  of 
Lord  Hak  and  every  authority  upon  the  subject     Accord- 
ing to  that  assumption,  every  building  by  which  the  port 
is  OraUentd  would  be  a  nuisance  to  the  port ;  yet  what 
says  Lord  Hcde  as  to  this  ?    ^'  It  is  not,''  says  that  learned 
jodge,  in  his  Treatise  de  Portibus  Maris,  "  every  building 
below   the   high-vrater  mark,  nor  every  building  below 
lowwnter  mark,  is  ipso  fiicto  ai  nuisance ;  for  that  would 
destroy  all  the  quays  that  are  in  all  the  ports  in  England, 
for  they  are  all  built  below  the  high-water  mark,  for  other- 
wise vessels  could  not  come  at  them  to  unlade ;  and  some 
are  built  below  the  low-water  mark.     And  it  would  be 
impossible  for  the  king  to  license  the  building  of  a  new 
wharf  or  quay,  whereof  there  are  a  thousand  instances,  if 
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ipso  facto  it  were  a  common  nuitancei  because  it  straitens 
the  port;  for  the  king  cannot  license  a  common  nuisance*** 
*  *  *  ''  In  the  case  therefore  of  building  within  the  extent 
of  a  port  in  or  near  the  water,  whether  it  be  a  nuisance  or 
not  is  quflestio  facti«  and  to  be  determined  upon  evidence* 
and  not  qusstio  juris."  Throughout  the  whole  of  this 
passage  it  is  implied  that  an  erection  in  a  port^  though 
extending  below  low*water  mark*  is  to  be  considered  as  a 
nuisance  or  not,  according  as,  tipon  the  whoie,  it  shall  nfr 
pear,  as  matter  of  fact,  that  it  is  or  is  not  a  nuisance  to  the 
port.  One  kind  of  injury  to  a  port  maj  be,  in  one  sense* 
compensated  by  an  equal  or  greater  benefit  of  a  different 
nature,  resulting  from  the  same  act«  Holrthfd,  J.,  in 
Rex  V.  Russell,  says  (a),  **  There  are  public  and  private 
rights  with  regard  to  the  port,  for  tra£Bc  and  commerce 
in  coals,  and  also  other  merchandize:  there  is  a  public 
right  of  navigation  on  the  river  for  that  and  other  pur« 
poses:  There  are  also  public  or  private  rights  of  fishing; 
public  or  private  rights  in  the  shore.  For  traffic  there  are 
rights  not  only  of  navigation,  sdL  euudo  et  redeundo, 
but  morando,  (as  far  as  necessary  or  reasonable)  for  load- 
ing and  unloading,  or  for  a  wind,  &c.  The  enjoyment 
of  each  of  those  rights  by  some  is  frequently  and  neces* 
sarily  an  obstruction  to  the  firee  and  complete  enjoy* 
ment  either  of  the  same  right,  or  of  some  other  of  the 
above  rights,  in  others :  ex.  gr.-i-ships  at  anchor  in  the 
channel  of  the  river  are  an  obstruction  to  ships  sailing* 
&c«:  Boats  and  wherries  plying,  keels  lying  in  the  river, 
are  also  an  obstruction.  But  such  obstruction  is  not 
necessarily,  or  as  a  matter  of  law,  a  public  or  a  private 
nuisance.  Each  of  the  rights  above  mentioned  must  at 
times  occasionally  yield  and  become  subordinate,  as  may 
be  necessary  or  reasonable,  at  least  in  part,  to  some  of  the 
others.  The  public  (that  is,  each  individual)  has  not  an 
absolute  right  to  navigate  (i.  e*  sail  over)  every  part  of  the 
river,  but  only  where  there  is  not  otherwise  a  legal  pre»oc- 

(a)  6  Bam.  Bt  Cressw.  586. 
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cupation  (as   in  some  cases  there  may  be)  by  others. 
Ships*  in  order  to  load,  must  lie,  if  not  at  the  staiths*  in 
the  channel  of  the  river,  with  their  loading  keels.     So  in 
other  trades^  the  ships  lie  at  the  wharfs  or  elsewhere  in  the 
port  or  river»  to  load  or  unload ;  and  their  obstruction  to 
others  is  or  is  not,  as  well  as  the  erection  of  the  wharf 
itselfi  a  noisaoce  to  the  navigation,  in  like  manner  as  the 
stiiths  or  geers  themselves  in  the  coal  trade  are  or  are  not 
a  nuisance,  according  to  the  circumstances.     Whether  they 
are  so  or  not  depends  upon  circumstances,  and  is,  accord- 
ing to  Lord  Hak,  a  question  of  fact  for  the  jury.**    And 
afterwards  his  lordship  asks, ''  Are  the  staiths  to  be  deemed 
a  nuisance  if  they  be  such  as  the  conservators  of  the  river 
and  port,  or  as  a  jury  would,  pro  bono  publico  only,  be 
desirous  should  be  made,  or  as  a  jury  would  deem,  upon 
the  evidence,  a  beneficial  instead  of  an  injurious  change, 
for  a  general  use  of  the  port  or  river  f"    Baylei/i  J.,  in 
summing  up  to  the  jury  in  that  case,  had  said,  "  My  opinion 
is  that  the  use  of  a  public  water  is  not  for  passage  only, 
but  for  many  other  purposes,  and  that  many  of  these  pur- 
poses are  entitled  to  supersede  the  right  of  passage,  and  to 
aarrow  the  rights  of  passage  to  those  parts  which  may  not 
be  requisite  for  greater  and  more   beneficial  purposes. 
Where  there  is  a  space  of  water  of  very  considerable  extent, 
aome  part  of  it  may  be  most  usefully  applied  for  the  pur- 
poses of  commerce,  and  that  which  is  so  applied  may  be 
over  and  above  that  which  is  sufficient  for  navigation ;  and 
where  a  great  pubUc  benefit  results  from  the  abridgment  of 
the  exercise  of  the  rights  of  passage,  the  great  public  bene- 
fit makes  that  abridgment  no  nuisance,  but  a  useful,  bene- 
ficial, and  proper  purpose."      And  this  opinion  of  that 
learned  judge  was  confirmed  by  the  consideration  which  he 
subsequently  gave  to  the  subject;    for  in  delivering  his 
opinion  upon  tlie  motion  in  this  Court,  he  says,  *^  The  right 
of  the  public  upon  the  waters  of  a  port  or  navigable  river 
is  not  confined  to  the  purposes  of  passage.    Trade  and 
commerce  are  the  chief  objects,  and  the  right  of  passage  is 
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1836.  chiefly  subservient  to  those  ends.  Unless  there  are  focili- 
ties  of  loading  and  unloading,  of  shipping  and  landing, 
much  of  the  public  benefit  of  a  port  is  lost."  ^  *  ^  <'  Upon 
what  principle  can  the  erection  of  a  wharf  or  staith  be  sup* 
ported  ?  It  narrows  the  right  of  passage;  it  occupies  the 
space  where  boats  before  had  navigated ;  it  turns  part  of 
the  water-way  into  solid  ground ; — but  it  advances  some  of 
the  other  purposes — the  main  purposes  of  a  port — its  trade 
and  commerce.  Is  there  any  other  legal  principle  upon 
which  they  can  be  allowed  ?  Make  an  erection  for  plea- 
sure,  for  whim,  for  caprice,  and  if  it  interfere  in  the  least 
degree  with  the  public  right  of  passage,  it  is  a  nuisance. 
Erect  it  for  the  purposes  of  trade  and  commerce,  and  keep 
it  applied  to  the  purposes  of  trade  and  commerce,  and 
subject  to  the  guards  with  which  this  case  was  presented 
to  the  jury,  the  interests  of  trade  and  commerce  give  it  a 
protection,  and  it  is  a  justifiable  erection,  not  a  nuisance.^ 
It  is  true  that  Lord  Tenterden,  C.  J.,  did,  in  opposition  to 
Holroyd  and  Bayley,  Js.,  think  that  there  ought  to  be  a 
new  trial  in  that  case ;  but  the  ground  of  his  dissent  was 
not  that  the  question  of  the  preponderance  of  the  public 
benefit  was  an  improper  test  by  which  to  ascertain  whether 
an  erection  was  a  nuisance  or  not,  but  that  the  jury  had  been 
improperly,  in  his  opinion,  led  to  take  into  their  considera* 
tion,  as  matters  of  public  benefit,  **  the  possible  reduction 
in  the  price  of  coals  at  the  staiths,  the  possible  reduction 
of  price  in  the  London  market,  and  the  improved  quality  in 
which  the  coals  would  arrive  there  *^  The  dissent  of  Lord 
Tenterden  does  not,  therefore,  impugn  the  doctrine  that 
whether  an  erection  in  a  navigable  river  or  port  is  a  nui* 
sance  or  not,  depends  upon  whether,  upon  the  whole,  it  is 
an  annoyance  or  a  benefit  to  the  public  frequenting  the 
river  or  port  On  the  contrary,  his  lordship  appears  to 
have  intended  to  assent  to  that  part  of  the  ruling  of  Bay^ 
ley,  J.,  in  which  this  principle  is  involved.  And  in  the  ear- 
lier case  of  Rex  v.  Lord  Grosf)enor  and  others  (a),  the  same 

(a)  9  Starkie,  N.  P.  C.  511. 
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leinied  judge  said,  "  The  public  have  a  right  to  all  the  1836. 
conveoience  which  the  former  state  of  the  river  afforded, 
unless  by  the  change  some  greater  convenience  is  ren- 
dered :"  and  again — "  Although  the  public  were  not  able 
to  enjoj  this  benefit,  namely,  that  of  a  recess  in  the  river, 
closed  up  by  Lord  Gro$venor*B  embankment,  at  all  times, 
yet  if  they  could  derive  benefit  from  it  for  the  space  of  two 
boors  each  tide,  they  are  entitled  to  that  advantage,  unless 
the  want  of  it  be  compensated  by  some  superior  advantage 
resulting  from  the  alteration,"  Here,  the  principle  of 
compeftsation  to  the  public  frequenting  the  navigation,  is 
clearly  recognized  by  Lord  Tenterden,  And  the  same 
principle  is  adopted  in  analogous  cases.  The  right  of 
walidng  along  a  public  street  may  be  interrupted  by  the 
erection  of  a  hoard  for  the  purpose  of  repairing  a  house  in 
die  street,  because  it  is  of  public  benefit  that  houses  should 
exist  in  the  street,  and  be  kept  in  good  repair.  So,  upon 
the  same  ground  of  general  convenience  to  the  public, 
markets  and  fairs  may,  by  the  king's  licence  (which  cannot 
sanction  a  public  nuisance),  be  held  in  a  public  street,  to 
the  great  annoyance  of  those  individuals  who  require  to 
use  the  street  for  the  purpose  of  passage  merely. 

The  place  in  which  the  erection  complained  of  is  Port. 
made,  is  a  port,  and  is  described  in  the  indictment  as 
"  Cowes  Harbour,"  and  as  such  is  subject  to  a  greater 
variety  of  rights,  and  adapted  to  a  greater  variety  of  pur- 
poses, than  a  mere  navigable  river.  It  is,  according  to  the 
definition  of  Lord  Hale  (a),  "  a  place  for  the  arriving  and 
uoladiog  of  ships  or  vessels;"  and  therefore  erections  for  the 
mutating  of  the  landing  and  loading  of  goods  there  are  par- 
ticularly to  be  encouraged.  Such  erections  must  sometimes 
interfere  with  the  navigation,  in  a  greater  or  less  degree, 
and  it  would  be  monstrous  to  say  that  in  every  such  case 
of  interference,  the  erection  must,  bf  a  necessity,  be  indicta- 
ble as  a  nuisance.     Taking  the  locus  in  quo  to  be  a  port^ 

(a)  De  Poriibus  Maris,  c.  ii.  p.  40. 
VOL.  VI.  E 
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1836.  the  authority  of  Rex  v.  Rtmeil  is  not  required,  although 
many  parts  of  the  several  judgments  may  be  referred  to  as 
strongly  in  point. 

The  argument,  that  to  allow  this  defence  to  be  set  up 
would  be  to  admit  the  principle  that  there  may  be  compen- 
sation in  cases  of  crime,  assumes  that  the  erection  is  a  nui- 
sance; whereas  the  question  is,  whether  the  counterba- 
lancing benefit  to  the  public  prevents  the  erection  from 
being  in  law  a  nuisance. 

Cur.  adv.  vuU. 

And  now  in  this  term  the  judgment  of  the  Court  was 
delivered  by 

Lord  Dbnman,  C.  J.,  as  follows: — This  was  an  indict- 
ment for  obstructing  a  certain  part  of  the  river  Medina,  (a 
navigable  river  and  public  highway,)  called  Cowcs  Harbour, 
by  erecting  and  continuing  an  embankment  in  the  stream 
and  waterway. 

The  subject  of  indictment  was  a  causeway  projecting 
into  the  water,  and  raised  on  a  kind  of  platform.  The 
causeway  originally  was  of  gravel,  shingle,  and  stone,  called 
**  a  hard/'  and  went  sloping  down  to  the  water.  The  de- 
fendant's father  had  sued  out  a  writ  of  ad  qjuod  damnum  (<f), 
under  which  the  proceedings  were  regularly  conducted  to 
their  close ;  when  he  removed  the  causeway,  and  made  a 
new  one  along  the  water's  edge,  considerably  to  the  south. 

In  1833  this  new  causeway  or  wharf  was  considerably 
lengthened  in  the  same  direction,  which  was  inwards,  up 
the  harbour.  It  was  also  then  first  raised  on  piles  and 
much  heightened,  and  instead  of  sloping  down,  it  is  now, 
at  the  extremity,  5  feet  4  inches  higher  than  the  shore. 

The  indictment  was  preferred  by  the  Corporation  of 
Newport,  on  the  complaint  of  the  harbour-master  and 
water-bailiff,  who  are  sworn  to  present  nuisances  in  the 
Jiarbour.  The  case  which  the  prosecutors  sought  to  esta- 
blish may  be  taken  from  the  following  passage,  which  I 

(a)  As  to  the  nature  of  which,  nee  6  Barn.  &  Cressw.  600. 
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copy  froin  my  nole  of  the  harbour-master's  evidence!-^  1836. 
^  The  causeway  is  decidedly  an  inconvenience  to  the  navi- 
gatioo.  Small  vessels  of  26  or  £8  tons  are  much  obstructed 
10  their  tacking,  when  making  their  way  up  to  Newport 
with  the  tide.  They  were  in  the  habit  of  using  a  setting- 
pole,  which  this  prevents,  and  sends  them  out  of  the  best 
of  the  water/'  He  described  also  some  inconvenience  to 
which  sqaare-rigged  vessels,  lightermen,  and  row-boats  were 
exposed,  in  consequence  of  the  present  state  of  the  cause- 
way, both  as  to  navigation  and  landing.  Many  witnesses 
were  called  in  support  of  tliese  allegations. 

On  the  defendant's  part,  some  witnesses  denied  the  ex- 
istence of  these  inconveniences  altogether;  others  repre- 
sented them  as  very  trifling.  But  he  mainly  placed  his 
defence  on  the  advantages  obtained  by  the  public  from  the 
general  result  of  the  alteration, — which  was  thus  described 
by  the  captain  of  a  steam-boat : — "  I  consider  the  alteration 
a  great  benefit  to  the  public;  1st,  in  launching  and  landing 
boats  more  readily ;  2ndly,  steam-boats  (and  of  course 
odicr  vessels)  can  approach  where  they  could  not;  3dly, 
vessels  obtain  shelter  from  the  quay."  And  these  results 
were  hardly  disputed  on  the  part  of  the  prosecution.  The 
learned  counsel  for  the  defendant  cited  Rex  v.  Russett{a), 
and  Hak,  De  Portibus  Maris  (b). 

In  summing  up  the  evidence,  after  a  long  trial,  I  asked  Verdict. 
die  jury  to  state  their  opinion  whether  the  causeway,  in  its 
altered  state,  was  a  nuisance  to  the  navigation,  and  whether 
die  public  benefit  was  greater  than  the  inconveniencei 
The  jury,  after  deliberation,  stated  that  an  impediment  had  . 
been  created ;  but  1  declined  to  r^peive  that  expression,  as 
not  necessarily  equivalent  to  the  word  nuisance,  as  an  impe- 
diment might  be  too  trifling  in  degree  to  be  properly  called 
a  nuuaoce.  They  said,  at  length,  that  they  considered  it  to 
be  a  nuisance;  but  they  added,  both  at  first  and  at  last,  that 
the  inconvenience  was  counterbalanced  by  the  public  benefit 
arising  from  the  alteration  made  by  the  defendant. 

(«)  9  DowL  &  Ryl.  566;  6  B.  &  C.  566.  (b)  P.  85. 

k2 
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1836.  I  had  thought  that  this,  which  is  a  special  verdict,  wa^ 

intended  to  be  laid  before  a  court  of  error  immediately ;' 
but  Sir  IVm.  FolUtt  obtained  a  rule  of  this  Court  for  en- 
tering a  verdict  of  not  guilty,  on  the  gronnd  that  the  find- 
ing amounts  to  an  acquittal.  And  this  conclusion  would 
probably  be  found  irresistible,  if  the  case  of  Rex  v.  Rus- 
sell was  well  decided  by  the  majority  of  this  Court,  or' 
rather,  if  the  direction  of  the  learned  judge  who  tried  that 
indictment  correctly  laid  down  the  law. 

That  learned  judge  concluded  his  address  to  the  jury  in 
these  terms  : — <'  If  you  think  this  is  not  placed  in  a  reason- 
able part  of  the  river,  that  it  does  an  unnecessary  damage 
to  the  navigation,  or  that  this  is  not  of  any  public  benefit, 
or  that  the  public  benefit  arising  from  it  is  not  equal  to  the 
public  inconvenience  which  arises  from  it, — then  you  will 
find  your  verdict  for  the  Crown :  if  on  these  points  you 
are  of  a  different  opinion,  then  for  the  defendants."  In- 
substance  therefore  it  should  seem  that  the  jury  were  di- 
rected to  find  the  defendant  not  guilty,  if  his  act,  indicted 
as  a  nuisance,  were  productive  of  more  public  benefit  than 
public  inconvenience. 

Tlie  greatest  weight  is  due  to  the  authority  of  Bayley^J., 
who  thus  charged  the  jury,  and  afterwards  upheld  his 
opinion  in  this  Court;  and  no  person  can  hesitate  ta 
ascribe  every  quality  of  an  excellent  judge  to  Holroyd,  J., 
who  agreed  with  him  in  thinking  that  the  rule  for  a  new 
trial,  for  misdirection,  ought  to  be  discharged.  But  when 
we  examine  the  grounds  of  this  opinion,  as  delivered  by 
the  latter,  they  will  not  be  found  to  support  in  any  degree 
the  proposition  just  noticed  in  the  summing  up;  on  the 
contrary,  he  plainly  considers  the  topic  to  have  been  intro- 
duced as  an  answer  to  some  observations  invidiously  made 
to  the  defendant's  prejudice,  by  the  counsel  who  conducted 
tlie  prosecution,  and  thinks  that  it  must  be  qualified, 
throughout  the  summing  up  and  even  to  its  close,  by  its 
connection  with  that  argument.  Baytey,  J.,  himself,  who* 
delivered  his  judgment  after  HolroydfJ,,  takes  a  much 
wider  range,  maintaining  the  riglit  to  estimate  the  balance 
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«f  public  benefit  and  public  inconvenience,  and  to  take         13S6. 
into  the  account  of  the  former  the  advantages  that  may  be 


The  King 


Ward. 


derived  from  the  change  by  aity  part  of  the  publir.     He  v. 

takes  for  an  example  the  purchasers  of  coals,  sent  from  the 
indicted  staith  to  a  distant  market.  Lord  Tenterden  thought 
it  wrong  to  submit  such  extensive  views  to  the  jury,  and 
that  the  question  ought  simply  to  have  been,  "  whether  the 
navigation  and  passage  of  vessels  over  this  public  navigable 
river  was  injured  by  these  erections.*' 

Lord  Tenterden'^  dissent  must  be  allowed  to  detract 
greatly  from  the  authority  to  be  ascribed  to  the  direction, 
given  at  nisi  prius,  which  his  lordship  was  evidently  anxious 
to  sustain,  if  possible ;  and  when  it  appears  that  Holroj/d,J., 
foimds  his  support  of  the  direction  on  a  distinction  which 
excludes  the  general  principle  now  contended  for  and  avowed 
by  Bayley,  J.,  the  case  of  Rex  v.  Russell  {a)  will  appear 
to  rest  on  the  single  authority  of  that  learned  judge  acting 
at  nisi  prius,  and  satisBed,  on  reflection,  with  the  course 
which  he  had  then  taken.  It  is  observable  also  that  of  the 
distinguished  counsel  who  opposed  the  rule  for  a  new  trial 
in  Rex  V.  Russell,  and  of  those  who  have  addressed  us  on 
the  present  occasion,  none  have  maintained  that  the  direc- 
tion there  given  was  altogether  conformable  to  law.  If 
indeed  it  were,  we  might  well  feel  some  surprise  that  the 
doctrine  should  appear  there  for  the  first  time.  Certainly  no 
trace  of  it  has  been  discovered  in  any  law  book  of  an  early 
date;  but  the  cases  quoted  from  Cro.  Car,{b)  and 
Salheld{c)  display  a  strong  repugnance  to  it.  The  first 
glimpse  of  it  is  detected  in  some  expressions  employed  by 
Lord  Tenterden,  in  Rex  v.  iMrd  Grosveuor  {d).  His  lord'- 
Uiip  there  lays  it  down  "  that  the  public  have  a  right  to  all 
the  convenience  which  the  former  state  of  the  river  afforded, 
mUess  by  the  change  some  greater  degree  of  convenience  is 
rendered.     Vessels  are  entitled  to  the  advantage  of  shelter, 

(a)  9  Dowl.  &  Ryl.  566;  6  B.  (c)  Payne  v.  Partridge,  X  Salic. 

k  C.  566.  12. 

(6)    The   King  v.    Wardc  and  (d)  3  Stark.  N.  P,  C.  51  L 
Lymt^  Cm.  Car.  866. 
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1836.        unless  the  want  of  it  be  compensated  by  same  superior  ad» 
vantage  resulting  from  the  alteration/'   Hence  it  is  inferred, 
that  if.  the  public  had  derived  any  new  convenience  from 
the  change^  which  a  jury  should  think  greater  than  that 
which  the  nuisance  took  from  themi  or  if  some  advantage 
superior  to  that  of  shelter  had  resulted  from  the  destruction 
of  that  shelter*  his  lordship  would  have  directed  an  acquit- 
tal.    But  this  by  no  means  follows;  for  all  who  have  stu- 
died the  course  adopted  by  that  learned  and  cautious  judge 
are  well  aware  that  his  habit  never  was  to  lay  down  a  larger 
proposition  of  law  than  the  case  in  hand  required.     It  is 
evident  that  in  Lord  Grosvenor's  case^  (which  was  that  of 
an  embankment  raised  by  an  individual  for  his  own  profit,) 
the  only  question  which  he  thought  necessary  to  be  submit- 
ted to  the  jury,  viz.  whether  the  public  had  benefitted 
by  the  alteration  made,  was  plainly  confined  to  such  bene- 
fits as  the  public  might  have  derived  from  it  in  the  exercise 
of  that  very  rights  the  invasion  of  which  was  treated  as  a 
nuisance.     If  he  had  contemplated  the  doctrine  of  Rex  v. 
Russell,  he  would  have  told  the  jury  to  consider  whether 
that  part  of  the  public  which  consisted  of  the  frequenters 
of  the  wharf,  had  not  gained  more  than  the  navigating  part 
of  the  public  had  lost,  by  means  of  the  erection  made* 
But  even  if  the  language  employed  had  comprehended  in 
its  terms  all  possible  modes  of  compensation.  Lord  Tenter^ 
den*B  judgment  in  Rex  v.  Russell  plainly  shews  what  his 
deliberate  view  of  the  law  was,  and  that  the  advantage 
gained  ought  to  be  closely  connected  with  the  inconve- 
nience resulting,  or  rather  with  that  which  would   have 
been  an  inconvenience  if  it  had  not  been  absorbed  in  the 
superior  advantage.     This  is  most  apparent  from  what  is 
ascribed  to  him  in  p.  602. 

In  this  view  of  the  law  my  brother  littkdale  authorizes 
me  to  say  that  he  fully  agrees,  though  his  connection,  when 
at  the  bar,  with  the  case  of  i?ejr  v.  Russell,  induced  him  to 
take  no  part  in  that  decision.  And  in  the  infinite  variety 
of  active  operations  always  going  forward  in  this  industrious 
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GomiDunityy  oo  greater  evil  can  be  conceived  than  the  en-*  1B36. 
cooragenient  of  capitalists  and  adventurers  to  interfere 
with  known  public  rights  from  motives  of  personal  interest, 
CD  the  speculation  that  the  changes  may  be  rendered  law- 
ful by  ultimately  being  thought  to  supply  the  public  with 
something  better  than  what  they  actually  enjoy.  There  is 
no  practical  inconvenience  in  abiding  by  the  opposite  prin- 
ciple ;  for  daily  experience  proves  that  great  acknowledged 
public  improvement  soon  leads  to  a  corresponding  change 
in  the  law,  accompanied,  however,  with  the  just  condition 
of  compensation  to  any  portion  of  the  public  which  may 
suffer  for  their  advantage. 

In  the  recent  argument  the  doctrine  of  compensation  for  Compensation 
nuisance  was  supported  by  one  analogy  only.  Mr.  Bere,  ^j^^  couve- 
coroparing  the  right  of  navigation  over  a  waterway  to  that  ni^nce. 
of  walking  along  the  street,  observed  that  the  latter  was 
sometimes  interrupted  by  the  exercise  of  other  rights,  as 
when  a  hoard  is  erected  for  repairing  a  house.  But  it 
rather  appears  that  the  hoard  is  placed  for  the  safety  of 
those  possessing  the  right  of  way :  if  it  leaves  them  a  free 
passage,  it  protects  them  from  inevitable  danger,  and  it 
tends  tbem  another  way,  if  the  whole  street  is  necessarily 
obstructed.  Every  highway  to  which  houses  adjoin  must  be 
considered  as  set  out  sulfject  to  those  occasional  interrup- 
tions,— which  resemble  the  temporary  acts  of  loading  coals 
in  keels,  alluded  to  in  Rex  v.  HusselL  A  permanent  hoard 
would  be  abatable  as  a  nuisance;  much  resembling  the 
staith  in  Rex  v.  Russell,  the  wharf  in  Lord  Grosvenor^s  case, 
and  the  quay  for  which  this  indictment  was  preferred. 

But  the  learned  counsel  contended  that  they  did  not  Port. 
want  the  authority  of  Rex  v.  Russell,  and  could  establish 
their  right  to  a  verdict  of  not  guilty  on  the  finding  of  the 
jury,  from  a  consideration  of  the  nature  of  the  place  where 
the  nuisance  is  charged.  They  say  that  the  river  Medina, 
as  described  in  the  indictment^  is  not  merely  a  navigable 
river,  but  a  port, — Cowes  Harbour, — and  they  rely  on  the 
various  rights  that  may  exist  together  in  such  a  place,  and      « 
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1836.  their  unavoidable  inconsistency  at  particular  times.  The 
''^^'CT^  same  remark  may,  however,  be  true  with  respect  to  a  high- 
t;.  way,  where  right  of  common  of  pasture  and  right  of  com- 

Warr  jj^q^  ^f  turbary  may  exist  at  the  same  time.  It  is  still  more 
strikingly  true  in  respect  of  navigable  rivers,  from  which  it 
seems  impossible  to  distinguish  the  case  of  ports  in  princi- 
ple, though  the  degree  may  perhaps  be  different.  Where 
such  rights  happen  to  clash  in  questions  brought  before 
the  CourtSy  the  valuable  maxim,  '^  Sic  utere  tuo  ut  alienum 
non  laedas,"  will  generally  serve  as  a  clue  to  the  labyrinth. 

But  the  possiblejarring  of  pre-existing  rights  can  furnish 
no  warrant  for  an  innovation  which  seeks  to  create  a  new 
right,  to  the  prejudice  of  an  old  one.  There  is  no  legal 
principle  to  justify  this  proceeding,  unless  Rex  v.  Russell 
be  well  decided. 

Recourse  is  then  had  to  the  great  and  venerable  name  of 
Hale,  from  whose  excellent  treatise,  De  Portibus  Maris, 
some  such  words  as  the  following  may  be  extracted : — '^  It 
is  not  every  building  below  the  high-water  mark  that  is, 
ipso  facto,  in  law  a  nuisance ;  for  that  would  destroy  all 
the  quays  that  are  in  all  the  ports  of  England,  for  they  are 
built  below  the  high- water  mark,  for  otherwise  vessels  cpuld 
not  come  at  them  to  unload ;  and  some  are  built  below  the 
low-water;  and  it  would  be  impossible  for  the  king  to 
license  the  building  of  a  new  wharf  or  quay, — whereof  there 
are  a  thousand  instances, — if,  ipso  facto,  it  were  a  common 
nuisance.  Nay,  in  many  cases  it  is  an  advantage  to  a  port 
to  keep  in  the  sea  water  from  diffusing  at  large ;  and  the 
waters  may  flow  in  shallows,  where  it  is  impossible  for 
vessels  to  ride." 

But  Hale,  in  this  passage,  is  only  disputing  the  doctrine 
''  that  every  building  below  the  low-water  mark  is,  ipso 
facto,  at  law  a  nuisance,*'  which  his  observation  on  existing 
quays,  and  on  such  as  may  have  been  created  under  the 
king's  licence,  effectually  disproves;  and  the  argument  is 
strengthened  by  the  fact  that  in  some  cases  such  buildings 
are  essential  to  the  harbour's  being  navigated  at  all.     Here 
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is  DO  question  of  balancing  nuisances,  nor  was  the  position  1836. 
intended  to  affect  the  general  rule  laid  down  by  the  same 
great  authority,  at  p.  9  of  the  same  treatise^  that  '^all  nui* 
sauces  and  impediments  of  passage  of  boats  and  vessels, 
though  in  the  private  soil  of  any  person,  may  be  punished 
by  indictment." 

Tbere  is  no  incongruity  in  his  afterwards  asserting  that 
the  question  of  nuisance  or  no  nuisance  is  for  the  jury. 
So  Lord  Tenterden  considered  it  in  Rex  v.  Russell,  and  he 
gave  the  form  iu  which  he  thought  it  ought  to  be  submit- 
ted to  them ;  and  that  is  precisely  the  course  taken  on  the 
trial  of  this  indictment. 

The  jury,  having  answered  my  inquiry  in  the  affirmative, 
have  plainly  found  a  verdict  for  the  Crown,  unless  their 
added  statement  entitled  the  defendant  to  an  acquittal. 
For  the  reasons  given  we  think  it  did  not,  and  that  the 
present  rule  must  therefore  be  discharged. 

Rule  discharged. 


Morgan  r.  Brown,  Esq.,  and  another. 

OeCLARATION  for  an  assault  and  false  imprisonment.  Xwo  me  con- 
Plea:  not  guilty.    At  the  trial  at  the  Salop  summer  assizes,  ^icted  ai  a 
.    -.        wwT'f  ¥       •  •     I  t-  finable  of- 

1834,  before  Wtlltams,  J .,   it  appeared  that  this  was  an  fence.    Each 

action  brought  against  two  magistrates  for  Shropshire,  for  s^<>"l<l  ^<^ 

having  convicted  the  plaintiff  and  one  Parker^  in  the  pe-  fined. 

oahy  of  4s,,  and  in  6».  for  costs,  for  an  assault  committed  ^:^^^  ^^TOsi^ng 

on  3d  July,  18S3,  upon  one  Yapp,  and  having,  in  conse-  ajoint  fine, 

quence  of  their  refusing  to  pay  such  sums,  committed  them  ^y^^  magis- 

to  the  house  of  correction  at  Shrewsbury  for  fourteen  days,  ^^^^  ^!^  ^^\ 

.  protection  of 

unless  the  money  should  be  sooner  paid.     The  assault  S4  G.  2,  c  44, 

arose  out  of  a  dispute  with  respect  to  the  right  to  the  pos-  '"  ^res^^""f^,r 

session  of  a  certain  cottage.  levying  the 

amount  (o). 

{a)  Other  points  raised  at  the      ment  of  the  Court  did  not  relate 

trial  were  discussfed  upon  the  nio-      to  them. 

lion  for  a  dcw  trial;  but  thejudg- 
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isas^  The  conviction  was  in  the  following  form : — "  County  of 

Salop.  Be  it  remembered  that  on  Stc.,  at  &c.  R.  Parker 
and  jC.  Morgan  are  convicted  before  us,  Charles  Powell 
and  John  Brown,  Esquires,  two  8u:.»  for  that  they  the  said 
J2.  Parker  and  E.  Morgan,  on  &c.,  at  the  parish  of  Rope- 
way, in  the  said  county  of  Salop,  did  violently  assault  one 
JE,  Yapp;  We,  the  said  justices,  do  therefore  adjudge  the 
said  R.  Parker  and  E.  Morgan  for  their  said  offence  to 
forfeit  and  pay  the  sum  of  4s.,  and  also  the  sum .  of  65.  for 
costs ;  and  in  default  of  immediate  payment  of  the  said 
sums  as  aforesaid,  to  be  imprisoned  in  the  house  of  correc* 
tion  at  Shrewsbury  for  the  space  of  fourteen  days,  unless 
the  said  sums  shall  be  sooner  paid;  and  we  direct  that  the 
said  sum  of  4s.  shall  be  paid  to  Geo*  Bright,  one  of  the 
high  constables  of  the  said  parish  of  Hopesay,  to  be  by 
him  applied  according  to  the  direction  of  the  statute  in  that 
case  made  and  provided ;  and  we  order  that  the  said  sum 
of  6s.  for  costs  shall  be  paid  to  the  said  E,  Yapp*** 

The  plaintiff  and  Parker  were  on  the  same  day  commit- 
ted to  the  house  of  correction  at  Shrewsbury,  by  a  commit- 
ment which  recited  the  conviction  as  it  is  above  set  out, 
and  directed  that  in  default  of  immediate  payment  of  '*  the 
said  sums,"  the  plaintiff  and  Parker  should  be  imprisoned 
in  the  house  of  correction  for  the  space  of  fourteen  days, 
unless  the  '*  said  sums"  should  be  sooner  paid. 

It  was  contended  by  the  plaintiff  that  the  conviction  was 
bad  on  several  grounds,  of  which  one  was,  that  by  such 
conviction  one  joint  fine  was  imposed  upon  two  individuals, 
so  that  neither  could  be  liberated  without  paying  the  whole 
6ne.  The  learned  judge  was  of  opinion  that  the  convic- 
tion was  bad  on  account  of  its  imposing  a  joint  fine ;  and  a 
verdict  was  found  for  the  plaintiff,  damages  5/.  In 
Michaelmas  term,  1834,  Sir  James  Scarlett  obtained  a  rule 
to  set  aside  the  verdict  and  for  a  new  trial ;  against  which 

Taljourd,  Serjt,  and  Phillips,  now  shewed  cause.  The 
conviction  is  bad,  inasmuch  as  it  imposes  one  joint  fine 
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upon  Iwo  individuals.    A  several  fine  ought  to  have  been         jaae, 

imposed  upon  each.    The  effect  of  imposing  a  joint  fine 

and  costs,  as  in  this  case»  is,  that  neither  of  the  parties 

convicted  could  get  out  of  prison  by  paying  a  moiety  of  ^4  ^^iher. 

the  fine  and  of  the  costs,  but  must  either  remain  in  prison 

until  the  other  has  paid  his  fine,  or  must  pay  the  whole 

himself.    For  this  reason  the  conviction  is  uncertain,  and 

therefore  void.    There  are  cases  in  which  it  has  been  held 

that  one  defendant  may  be  convicted  of  several  penalties ; 

but  there  is  no  case  in  which  it  has  been  held  that  two  can 

be  convicted  in  a  joint  penalty  (a). 

Campbell,  A.  G.,  and  Godson,  in  support  of  the  rule. 
The  conviction  is  good  upon  the  face  of  it.  This  was  an 
assault,  and  each  par^  was  liable  to  be  fined  in  a  larger 
amount  than  the  sum  imposed  upon  the  two:  there  is 
therefore  no  excess  of  jurisdiction.  The  conviction  is  in 
the  nature  of  an  indictment,  and  each  is  liable  to  pay  the 
whole  penalty  and  costs.  It  has  been  decided  with  refer- 
ence to  5  jlnnm  c.  14,  that  where  several  are  concerned  in 
an  offence  against  that  statute,  one  penalty  only  can  be 
recovered.  In  Rex  v.  Clark  (a),  Lord  Mansfield  says, 
**  Where  the  offence  is  in  its  nature  single,  and  cannot  be 
severed,  there  the  penalty  shall  be  only  single,  because 
though  several  persons  may  join  in  committing  it,  it  still 
constitutes  but  one  offence ;  but  where  the  offence  is  in  its 
nature  several,  and  every  person  concerned  may  be  sepa- 
rately guilty  of  it,  there  each  is  separately  liable  to  the 
penalty.*'  In  this  case,  each  may  be  separately  guilty  of 
the  offence,  and  there  is  therefore  no  excess  of  jurisdiction 
ID  the  magistrates  adjudging  each  to  pay  the  whole. 

(a)  Cowper,    610.     And    see  Rexv.Lavell,  7T.R.  159;  R€x 

Mmrioit  T.Shaw,  1  Comyii8,274;  ▼.  Swallow,  8  T.  R.  284;  Molten 

Rtgma  V.  Maiihews,  10  Mod.  26;  v.  Cheaefy,  1  £sp.  N.  P.  C.  123 ; 

Crepps  ▼.  Burden,  Cowp.  640;  Holland  v,  Duffin,?tBke,fi.F.C. 

Brooke  V.  MUliken,  3  T.  R.  509;  58. 
Ra  T.  Bliardale,  4  T.  R.   809; 
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Lord  Denman,  C.  J. — The  plaintiff  has  sued  the  de- 
fendaats  for  sending  him  to  prison ; .  and  the  defendants 
justify  imprisoning  the  plaintiff  upon  a  conviction  under 
9  Geo.  4,  c.  31;  and  unless  that  conviction  be  invalid,  the 
defendants  were  justified  in  what  they  did.  It  appears  to 
me  that  the  conviction  is  bad.  It  is  unnecessary  to  consi- 
der the  other  objections  which  have  been  urged  against  the 
conviction,  as  we  all  agree  that  the  objection  that  the  con* 
viction  is  bad  for  awarding  a  joint  fine,  to  be  paid  by  these 
two  individuals,  is  fatal.  The  utmost  that  can  be  said  in 
favour  of  the  conviction  is,  that  it  is  obscure*  It  is  ambi- 
guous whether  each  party  is  to  be  charged  by  the  payment 
of  48.  or  25. ;  and  that  ambiguity  is  alone  sufiicient  to  ren- 
der the  conviction  invalid.  The  offence  complained  of  in 
this  case  was  a  separate  offence  in  each  of  the  offenders, 
and  the  conduct  of  each  party  should  be  subject  to  the 
separate  consideration  of  the  magistrates.  The  guilt  of  one 
party  may  exceed  that  of  the  others;  yet,  upon  a  conviction 
«uch  as  this,  the  one  who  is  the  Jeast  guilty  may  have  to 
pay  the  whole  fine  before  he  can  be  released  from  prison. 
That  inconvenience  cannot  be  avoided,  unless  each  has  a 
distinct  notice  of  the  sum  to  be  paid  by  him.  It  is  laid 
down  in  Hawkins,  that  where  there  are  several  defendants, 
a  joint  award  of  one  fine  against  them  all  is  erroneous;  for 
it  ought  to  be  severed  against  each  defendant,  otherwise 
one  who  hath  paid  his  proportionable  part  might  be  conti- 
nued in  prison  till  all  the  others  have  also  paid  theirs,  which 
would  be  in  effect  to  punish  him  for  the  offence  of  another; 
and  for  this  Hawkins  refers  to  a  case  in  1  i  Co.  Rep.  43(a). 


LiTTLEDALE,  J. — All  trespasses  which  several  persons 
join  in  committing,  are,  in  law,  both  joint  and  several.  Mrs. 
Yapp  might  have  brought  a  joint  action  or  several  actions 
against  those  who  assaulted  her,  or  she  might  have  indicted 
them.  She  adopts,  however,  the  course  of  proceeding  against 


(a)  Godfreys  case ;    S.  C    per 
noinen  Bnller  v.  Godfrey,  1  Roll. 


Rrp.  32, 73.  And  &ee  Anon.  Dyer, 
211  b,  pi.  31. 
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them  before  the  magistrates  in  a  sumaiary  way,  under  9  G.  4,  -       1836. 
c.  31.     These  parties  then  being  brought  before  the  ma-      ^JT^'^^*^ 
gistrates,  they  consider  the  case,  and  adjudge  that  the  sum  v. 

of  4s.  shall  be  paid.  It  is  not  quite  clear  whether  each  was  nPj|^,^tf,er 
to  pay  45. ;  but  I  take  it  that  the  meaning  of  the  magis- 
trates was,  that  only  one  fine  of  45.  should  be  paid.  The 
question  then  is,  whether  a  joint  fine  can  be  imposed  upon 
the  two  parties?  In  the  case  of  an  indictment  a  joint  fine 
cannot  be  imposed.  It  is  every  day's  experience  in  this 
Court  that  where  a  fine  is  intended  to  be  imposed  upon 
several  individuals,  the  case  of  each  is  considered  sepa- 
rately. This  conviction  is  similar  to  a  proceeding  by  in^- 
dictment,  for  which  it  is  substituted ;  and  the  case  of  each 
individual  ought  to  have  been  considered  separately.  I 
find,  upon  inquiry  of  the  officers  of  the  Court,  that  there  is 
DO  instance  in  this  Court  of  a  joint  fine  being  imposed 
upon  two  persons.  If  we  consider  the  nature  of  the 
offence  and  the  authorities,  it  is  clearly  illegal.  Hawkins 
lays  it  down  that  a  joint  fine  is  erroneous,  and  he  refers  to 
Godfreys  case.  In  that  case  a  joint  fine  had  been  im- 
posed upon  several  jurors  of  the  court-leet;  and  it  was 
held  that  it  was  not  lawfully  imposed,  and  that  it  ought  to 
have  been  assessed  upon  them  separately.  Several  other 
cases  are  mentioned,  in  which  it  was  held  that  a  joint  fine 
is  unlawful ;  and  many  other  authorities  are  referred  to  in 
the  margin.  This  result  may  be  collected  from  the  whole, 
that  where  a  fine  is  imposed  on  two,  it  ought  to  be  imposed 
icverally.  In  the  present  case,  as  the  fine  was  imposed 
jointly,  it  is  unlawful.  Suppose  one  to  have  paid  his  por- 
tion of  the  fine,  it  would  be  unreasonable  to  keep  him  in 
prison  till  the  other  had  also  paid  his  portion.  This  con- 
viction is  therefore  bad,  not  in  pohit  of  form,  but  in  point 
of  substance. 

Williams,  J. — ^This  is  a  matter  affecting  the  merits. 
If  we  are  to  consider  that  one  fine  of  45.  was  imposed  upon 
the  two,  then  if  one  was  willing  to  pay  his  share,  he  ought 


CAS£S  IN  THE  KING's  BENCH, 

to  be  discharged ;  but  according  to  the  terms  of  the  con- 

^[^^^[^       viction,  he  would  be  detained  until  the  whole  was  paid. 

V-  For  this  reason  I  agree  with  the  rest  of  the  Court 

Brown 
and  another. 

Rule  discharged  (a), 
(a)  Coleridge,  J,,  was  absent  on  account  of  a  domestic  affliction. 

POWEB  V.  BaBHAM. 

Upon  a  sale  of  ASSUMPSIT  upon  the  sale  of  four  paintings  sold  by  the 
ofpamlsV*    defendant  to  the  plaintiff,  warranted  to  have  been  painted 


"  roar  trie-       by  Canaletti,  and  which,  it  was  alleged,  were  not  painted 
tures,  Views  in  ,         •  i  ■    ^ 

Venice,  Cona-  by  that  artist.     Plea :  non  assumpsit.     At  the  trial  before 

^w'de^^rom   Cofcrfdfge,  J.,  at  the  sittings  at  Westminster  after  last  term, 

which  a  jury  is  the  plaintiff  proved  the  sale  of  the  pictures  in  question,  and 

Tiiferrlwir^      put  in  evidence  the  following  bill  of  parcels,  which  had 


ranty  that  the  been  delivered  to  him  by  the  defendant  at  the  time  of  the 

pictures  were 

the  production  sale. 

of  that  artist.  ««  May  1 4th,  1 832. 

N.  Power,  Esq.  Bought  of  J.  Barham. 

Four  pictures.  Views  in  Venice,  CatialeUi,     -     -    ^160. 
Settled  by  two  pictures    -    -    £50{b)  | 
And  a  bill  at  five  months  -    -      1 10      j  c£l60-"^ 

Some  parol  evidence  also  of  a  warranty  was  given  by  the 
plaintiff.  The  defendant's  counsel  contended,  that  accord^ 
ing  to  the  ruling  of  Lord  Kenyan,  in  Jendwine  v.  Slade  (c), 
the  bill  of  parcels,  describing  the  pictures  as  paintings  by 
Canaletti,  imported  only  that  in  the  opiniofi  of  the  seller  the 
picture  was  the  work  of  that  artist,  and  not  that  the  seller 
meant  to  warrant  a  fact  of  such  a  nature.    The  learned 

(6)  As  to  taking  goods  at  mo-  nuel  v.  Dane,  S  Campb.  999;  ante, 

ney,  see  Broam  v.  Fry,  1  Selw.  (c)  S  Esp.  N.  P.  C.  57«.    And 

N.P.7thed.652;  Power  V.  If^etff,  see    Dunlop  v.   Watigh,    Peake, 

Cowp.  818,  1  Dougl.  24  n  ;  Cooke  N.  P.  C.  1«3 ;  Pasley  v.  Freeman, 

V.  Mumtone,  1  N.  R.  351 ;  Ema-  3  T.  R.  51,  57. 
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judge  thodgbty  however,  that  Lord  Kenyan  was  not  to  be 
taken  as  intending  to  lay  it  dowii  as  a  rule  of  law,  that  there 
could  be  no  warranty  of  old  pictures  that  they  were  the  ori- 
ginal works  of  ancient  masters,  but  merely  that  the  jury 
ought  to  be  cautious  of  inferring  an  absolute  warranty  from 
merely  putting  in  the  catalogue,  opposite  to  the  description 
of  each  picture,  the  name  of  a  particular  artist;  and  his 
lordsfaipleft  it  to  the  jury  to  say  whether,  in  their  opinion, 
the  defendant  had  given  a  warranty  that  the  pictures  were 
painted  by  Canaletti,  or  whether  he  was  to  be  taken  as 
having  merely  expressed  an  opinion  to  that  effect.  The 
jury  found  a  verdict  for  the  plaintiff,  and  at  the  same  time 
handed  to  the  learned  judge  a  paper  with  these  words 
written  upon  it — '*  We  think  the  bill  of  parcels  is  a  war- 
ranty." 
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Campbell^  A.  G.,  now  moved  for  a  new  trial.    There  was 
no  sufficient  binding  contract   warranting  the  pictures  as 
Canaletifs.     In  Jendwine  v.  Slade,  which  was  an  action  to 
recover  damages  on  the  sale  of  two  pictures,  described  in  the 
catalogue  of  the  sale  at  which  they  were  purchased,  as  original 
paintings  by  Claude  Lorrain  and  Tenters^  but  which  were  in 
fact  copies.  Lord  Kenyon^  C.  J.,  said,  "  it  was  impossible 
to  make  this  the  case  of  a  warranty  ;  the  pictures  were  the 
work  of  artists  some  centuries  back,  and  there  being  no  way 
of  tracing  the  picture  itself,  it  could  only  be   matter   of 
opinion,  whether  the  picture  in  question  was  the  work  of 
the  artist  whose  name  it  bore,  or  not.     What  then  does  the 
catalogue  import  I    That,  in  the  opinion  of  the  seller,  the 
picture  is  the  work  of  the  artist  whose  name  he  has  affixed 
to  it.     The  action,  in  its  present  shape,  must  go  on  the 
ground  of  some  fraud  in  the  sale.     But  if  the  seller  only 
represents  what  he  himself  believes,  he  can  be  guilty  of  no 
frand.     The  catalogue  of  the  pictures  in  question  leaves 
the  determination  to  the  judgment  of  the  buyer,  who  is  to 
exercise  that  judgment  in  the  purchase.*'     In  this  case  there 
ceruinly  is  no  imputation  of  fraud.     It  is  not  necessary  to 


64 


1836. 


CASES  IN  THE  KING's  BENCH, 

go  to  the  length  of  saying  that  there  could  not  have  been  any 
warranty  of  the  pictures  as  the  productions  of  CanalettL  It 
is  sufficient  to  say,  that  in  this  case  no  warranty  was  given  by- 
merely  mentioning  the  name  of  Canaletti  in  the  bill  of  parcels. 
The  pictures  were  supposed,  by  the  defendant,  to  have  been 
originals  of  Canaletti,  and  as  such  were  honestly  sold  by 
him ;  but  there  was  no  positive  warranty. .  [Coleridge,  J« 
The  jury  certainly  proceeded  entirely  upon  the  bill  of  par- 
cels, and  not  at  all  upon  the  parol  evidence.  Do  you  mean 
to  say  that  the  bill  of  parcels  ought  not  to  have  gone  to  the 
jury  as  evidence  of  a  warranty?]  It  should  not  have  been 
left  by  itself  as  evidence  of  a  warranty.  The  mention  of 
the  name  of  Canaletti  only  shows  what  was  the  opinion  of 
the  seller.  [Coleridge,  J.  The  mention  of  the  name  could 
not  be  separated  from  the  price  of  the  pictures.] 


Lord  Denman,  C.  J. — It  appears  to  me  that  what  oc- 
curred at  the  trial  is  perfectly  correct,  and  that  without  in- 
terfering with  the  case  of  Jendwine  v.  Slade.  Lord  Kenyon 
must  be  taken,  as  was  said  by  my  brother  Coleridge,  to  have 
used  the  expressions  ascribed  to  him,  4ivith  reference  to  the 
particular  circumstances  of  the  case  before  him,  and  not  as 
intending  to  lay  it  down  as  a  general  rule  of  law,  that  a  man 
can  in  no  case  be  supposed  to  warrant  ancient  pictures  as 
being  the  works  of  old  masters.  It  may  be  that  in  the  case 
of  very  old  pictures,  it  can  only  be  a  matter  of  opinion 
whether  or  not  they  are  the  productions  of  a  particular 
ancient  master.  In  this  bill  of  parcels  the  words  are, 
"  Four  pictures.  Views  in  Venice,  Canaletti,  l60/."  These 
words  have  no  meaning  of  themselves,  and  it  was  for  the 
jury  to  say  what  the  meaning  was,  and  whether  it  was  in- 
tended as  a  warranty  that  the  pictures  were  painted  by 
Canaletti,  It  was  necessary  to  submit  the  evidence  to  the 
jury,  and  I  think  that  they  were  justified  in  finding  that  the 
bill  of  parcels  was  a  warranty.  I  may  observe,  that  Cana^ 
letti  is  not  an  ancient  master  (o);  but  whether  the  painter 

(tf)  Ca/ifl/f//*  died  in  J 7 G8,  aged  71. 
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be  old  or  not^  it  is  at  all  events  for  the  jury  to  say  whether 
the  seller  intended  to  warrant  the  pictures  as  painted  by  that 
artist. 

LiTTLEDALEy  J.— It  was  a  question  for  the  jury,  and 
was  properly  left  to  them. 

Williams,  J. — There  is  no  doubt  that  there  may  be  a 
warranty  that  a  picture  is  by  an  ancient  master.  This 
might  be  a  warranty,  or  it  might  be  merely  an  expression  of 
opinion.  It  is  for  the  jury  to  say  whether  it  is  the  one  or  the 
other.  Lord  Kenyon  would  appear  to  say,  that  there  can 
be  no  such  warranty :  if  so,  I  think  he  is  not  quite  correct ' 
10  his  ruling.  If  people  will  undertake  to  sell  a  picture  as 
the  production  of  a  particular  ancient  master,  they  must 
take  the  consequences. 
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Power 

V. 

Barham. 


Coleridge,  J.  concurred. 


(a)  And  see  Bridge  ▼.  PTatn,  1 
Stvk.  N.  P.  C.  504 ;  HUN,  Grey, 
lb.  434 ;  Lomi  r.   Tucker,  4  Car. 


Rule  refused  (a). 

&  Payne,  15;  De  SchtHtnberg  v. 
Buchanan,  5  Car.  &  Payne,  343 ; 
Geddes  v.  Pennington,  5  Dow,  164. 


The  King  v.  The  Inhabitants  of  Whistok. 

On  appeal,  an  order  of  two  justices,  whereby  Thomas  No  settlement 
May,  his  wife  and  children,  were  removed  from  the  parish  ^^^  under 
of  St  Mary,  in  the  town  of  Nottingham,  to  the  township  an  indenture  of 
of  Whiston,  in   the  West  Riding  of  the  county  of  York,  ordered,  made, 
was  confirmed,  subject  to  the  followmg  case :  under  sTgco 

3,  c  139,  un- 
less the  notice  required  by  section  2  was  duly  given  and  was  proved  to  the  justices 
before  allowance. 

Bat  where  an  indenture,  whereby  the  overseer  of  A.  bound  a  pauper  apprentice  to  a 
master  in  B.,  under  that  statute,  appears  on  the  face  of  it  to  have  been  made  in  pur- 
suance of  an  order  of  justices,  and  to  have  been  allowed  by  them,  it  will  be  presumed, 
antil  the  contrary  be  shewn,  that  such  notice  had  been  duly  given  and  was  proved  to 
the  mafpstrates  before  allowance. 

VOL.  VI.  V 
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18S6.  The  pauper,  a  poor  boy  of,  and  legallj  settled  in,  tlie 


townBhip  of  Dinniogton,  in  the  Wett  Riding,  wa«,  in  De- 
V.  cember,  1818,  pursuant  to  an  order  of  two  justices  of  the 

Inhabitanu  of  g^jj  Riding,  bound  apprentice  by  the  churchwardens  and 
overseers  of  the  poor  of  Dennington,  to  Jame$  Herrings 
residing  within  the  said  township  of  Whiston,  by  indeotarc^ 
duly  signed  and  allowed,  for  a  term  therein  mentioned,  and 
served  the  said  James  Herring  under  the  said  indenture  for 
more  than  forty  days  in  the  said  township  of  Whiaton* 
Dinnington  is  about  five  miles  from  Whiston.  Each  tow»* 
ship  maintains  its  own  poor  separately,  and  both  townsbips 
are  within  the  same  county,  and  within  the  jurisdiction  of 
the  two  magistrates  who  made  the  order  for  binding,  and 
who  afterwards  signed  their  allowance  of  the  indenture. 

On  the  hearing  of  the  appeal  at  the  quarter  sessions  for 
the  town  and  county  of  the  town  of  Nottingham,  the  re* 
spondents  refused  to  call  evidence  to  prove  that  notice  had 
been  given  by  the  overseers  of  Dinnington  to  the  overseera 
of  Whiston,  of  their  intention  to  bind  out  such  apprentice, 
no  evidence  having  been  offered  by  the  appellants  to  prove 
that  such  notice  was  iiot  given. 

The  question  for  the  opinion  of  the  Court  iS|  whether 
the  respondents  were  bound  to  prove  that  notice  &c.  had 
been  given. 

First  point:  Whitehurst^  (with  whom  was  if.  D.  Hill,)  in  support  of 

cessary  """^  ^^®  order  of  sessions.  Even  assuming  that  no  notice  was 
in  point  of  fact  given,  yet  a  settlement  was  gained  under 
56  Geo.  3,  c.  1S9.  By  sect.  5  it  is  enactedi  ^  that  no  set-r 
tlement  shall  be  gained  by  any  child  who  shall  be  bound  by 
the  officers  of  any  parish  8cc«i  by  reason  of  such  apprentice^ 
ship,  unless  such  order  shall  be  made,  -and  such  aUowance$ 
of  such  indentures  of  apprenticeship  shall  be  signed  as  here- 
inbefore directed."  **  Such  order"  and  •*  such  allowance" 
do  not  mean  an  order  and  allowance  supported  by  all  the 
previous  steps  required  by  the  statute,  but  an  order  and 
allowance,  in  themselves  such  as  the  act  requires.  Sect.  1 
enacts^  that  before  any  child  is  bound  apprentice  by  over* 
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of  tke  paor^  auch  child  shidl  be  cMried  before  two         lesfiw 
'>t  who  are  to  make  certain  ioquiries,  aa  there  directed^ 


imI  if  thej  think  it  proper  that  the  chiM  should  be  bound  "^^^"^ 
to  the  proposed  master,  thej  are  to  make  an  order,  audio-  l"|gbittini8  of 
rinig  the  bindiiig  accordingly;  and  Mich  order  is  to  b6. 
mfanred  to  by  the  date  diereof  and  the  names  of  the  said 
JMticeSy  an  the  indenture  of  apprenticeship  of  such  child;, 
sad  after  audi  order  shaH  have  been  made,  such  justices  are 
la  agn  their  aUoirence  of  such  indenture  of  apprenticeships 
brfuic  the  same  shall  have  been  executed  by  any  of  the 
parties  thereto.  Sect.  2  requires  that  notice  shall  be  given 
to  the  overseers  of  the  parish  or  place  in  which  such  child 
shall  be  intended  to  serve  an  apprenticeship,  before  any  jus- 
ttte  ef  the  pe«ee  for  the  county  or  district  shaU  aUow  such 
bietttnre,  and  such  notice  shall  be  proved  before  such  Jus- 
liasa  shall  sign  such  indenture,  unless  one  of  such  overseers 
ihsH  atlewl  such  justice  and  admit  such  notice.  Sect.  6 
impoaes  a  penalty  of  lOL  on'  overseers  who  shall  buMJ  an 
spprentice  without  having  obtained  such  order  9md  such  aUow* 
SMI  as  thereinbefore  required^  and  on  any  person  who  shall 
I  any  such  apprentice  as  so  bound,  without  smcA  order 
having  been  first  obtained^  *'  Such  ordei^' 
snd  ^SQch  allowances»"  as  used  in  this  section,  must  mean 
the  same  diing  as  the  similar  expressions  in  sect.  5.  The 
l^gbhtnre  cannot  have  intended  to  impose  a  ftnaUff  on  ^ 
smslar  by  fine,  and  on  the  apprentice  by  declaring  that  he 
shsU  gain  no  settlement  by  reason  of  his  apprenticeship, 
htcansf  the  jmiket  had  improperly  signed  an  allowance  of 
the  asdeatiire,  without  proof  or  admission  of  the  notice  re- 
qnirad  by  sect.  9*  The  presence  of  the  master  and  appren- 
nee  at  the  time  of  making  the  order  and  allowances  is  not 
l{  indeed  die  master,  if  not  also  the  apprentice,  may 
'  nothing  of  the  proceedings  until  after  the  indenture  is 
It  must  have  been  intenckd  to  be  sufficient  as 
I  the  rights  and  liabilities  of  the  apprentice  and  master^ 
ihit  an  order  and  an  allowance  or  allowances  should  appear 
to  have  been  made  by  persons  of  competent  jurisdiction. 
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1836.  Supposing,  however,  the  notice  to  be  requisite,  it  is  not 

"^1^^      incumbent  on  the  party  supporting  the  indenture  to  give 
p,  evidence  of  such  notice,  until  some  prim&  fisicie  case  of 

Inhabitants  of  ^^^^  ^f  notice  has  been  made  out  by  the  opposite  party. 
Second  point:  '^^  justices  are  empowered  to  allow  indentures  of  appren- 
Presamption  ticeship  only  after  proof  or  admission  of  notice  to  the  over- 
seers of  the  parish  in  which  it  is  intended  that  the  apprentice 
shall  serve;  and  where  a  question  as  to  the  validity  of  the 
allowance  arises  in  a  collateral  matter,  the  Court  are  bound 
to  presume  that  the  justices  did  their  duty  in  respect  of  all 
necessary  preliminaries. 

He  was  stopped  by  the  Court. 

Fint  point,  Milner,  contrd.    In  Rex  v.  Threlkeldia)  it  was  distinctly 

held,  that  the  want  of  the  notice  required  by  sect.  2  of  56 
Geo.  3,  G.  139»  was  fatal  to  the  claim  of  a  settlement  under 
the  apprenticeship.  [Lord  Denman,  C.  J.  You  may  go  on 
to  the  point  as  to  the  presumption  in  favour  of  the  justices 
having  acted  rightly.] 

Second  point.  Hex  v.  Threlkeld  shews  decisively  that  the  notice  is  necesr- 
snry,  in  order  to  the  giving  of  a  settlement  by  apprentice- 
ship, under  56  Geo.  3,  c.  139*  If  so,  it  was  necessarily  a 
part  of  the  respondents'  case,  and  should  have  been  proved 
by  them  affirmatively.  This  case  falls,  it  \%  submitted, 
within  the  general  rule,  that  the  onus  probandi  lies  on  the 
party  who  asserts  the  affirmative.  It  seems  impossible,  in 
such  a  case  as  this,  for  the  appellants  to  give  negative  evi- 
dence,— as  it  is  contended  on  the  other  side  that  they  are 
bound  to  do, — of  the  absence  of  due  notice.  The  respond- 
ents, by  whom  the  supposed  settlement  by  service  under 
this  indenture  is  set  up,  must  be  peculiarly  cognizant  of  all 
the  circumstances  which  would  facilitate  the  ascertaining 
whether  notice  had  or  had  not  been  duly  given.  The  ap- 
pellants may  not  know  the  date  of  the  indenture,  nor  by  the 
overseers  of  what  parish  it  was  made,  and  may  therefore 
have  to  institute  inquiries  in  many  parishes,  and  to  examine 

(o)  AntCy  i.  14;  4  Barn.  &  Add.  229. 
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many  sacceeding  overseers;  diflSculties  which  the  respond-        1886. 

ent  parish  would  not  have  to  contend  with.  r^T^lI^ 

■^  The  Kino 

V. 

Lord  Dbnman,  C.  J.— It  appears  to  me  that  this  is  a  ^"^^otoV^ 
very  clear  case,  and  one  which  is  to  be  decided  on  the  broad 
principle,  that  an  order  of  justices,  good  upon  the  face  of  it, 
shall  be  presumed  to  be  so  altogether,  until  such  presumption 
is  rebutted  by  evidence  to  the  contrary.  I  accede  to  the  pro- 
position that  we  cannot  call  for  negative  evidence  until  the 
affirmative  is  primi  facie  established.  Here,  however,  the 
affirmative  is  shewn.  Here  is  an  order  by  persons  on  whom 
a  public  duty  is  cast  by  act  of  parliament,  and  we  must 
presume  that  they  have  proceeded  rightly  until  the  contrary 
is  shewn.  There  is  a  strong  prim&  facie  case  in  favour  of 
the  respondents,  and  the  appellants  have  given  no  answer 
to  it. 

LiTTLEOALE,  J.  coucurrcd. 

W J LLi  A  M  s,  J. — ^The  act  of  parliament  says  most  strongly, 
that  notice  shall  be  given  before  any  justice  shall  allow  the 
indenture,  and  that  such  notice  shall  be  proved  before  such 
justice  shall  sign  such  indenture.  It  is  prim4  facie  to  be 
taken  that  the  justices  who  signed  this  indenture,  had  due 
proof  of  notice  before  they  did  so. 

Coleridge,  3, — It  is  a  general  rule  that  when  a  public 
officer  has  a  duty  to  perform,  it  must  be  presumed,  until  the 
contrary  appear,  that  he  has  performed  that  duty.  It  is 
said  that  by  requiring  the  appellant  to  shew  the  absence  of 
notice,  we  shall  be  throwing  the  burthen  of  proof  upon  the 
party  with  whom  the  negative  lies;  but  this  is  not  properly 
so.  We  call  upon  them  to  give  counter  evidence  to  rebut 
a  presumption*  In  Rex  v.  Haslingfield{a),  in  which  the 
question  w*as,  whether  the  award  of  certain  commissioners 
for  mdosing  lands  could  be  received  in  evidence,  without 

(a)  2  Maule  k  Selw.  65&. 
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I860.        proof  that  the  notices  rehired  by  the  loclosure  Act  ta  be 

_r^I^      given  previously  to  making  Ae  award,  had  been  gtvao, — 

o.  Lord  Ellenhorough  states  the  general  rule  certainly  to  be, 

^SSkmL     ^**  ^»h«r«  a  person  is  required  to  do  an  act,  th»not  doing 

of  which  would  be  a  criminal  neglect  of  duty,  it  must  be 

iptended  that  he  has  duly  performed  it,  untess  the  contrary. 

be  shewn;  but  as  in  that  case  there  was  negative  evidieneey 

it  was  held  thai  such  presumption  waa  rebutted. 


Order  of  Sessbns  eonfimied(a). 


(a)  Where  the  law  presumes  the 
afBnnative,  the  party  relying  upon 
the  negatiye  must  prove  it;'?-»as 
where  an  act  is  required  to  be 
done,  the  omission  of  which  would 
be  a  criminal  neglect  of  duty; 
Mmke  v.  Butler^  1  Roll.  Rep.  83 ; 
"Rex  V.  CombSf  Comberb.  57 ;  Lord 
Haii^(if*scaie,Bull.N.P.298a,and 
IS  Vin.  Abr.  202 ;  Williams  v.  East 
Iiu/ia  Coa^miih  3  East,  192;  B^x 


V.  Hamkin$y  10  Eatt^  ei  J ;  Bitutgit 
V.  Clough,  i  Bam.  fc  Aldecs.  4(31,. 
463;  Smith  v.  Huum,  1  Phillimore, 
987;  Rex  v.  Hube,  Peake,  N.  P. 
C.  ISl;  CaUet  ▼.  RMe^fiird,  3 
Brod.  &  Bingh.  309,  7  B.  Moort* 
158;  Doe  d.  James  v.  Pricey  1 
Mann.  &  R^l.  683;  Rex  v.  Leake^ 
antCy  ii.  583;  Vinn.  Sel.  Jur.  Ques- 
tion, lib.  2,  cap.  19. 


DoDi^t  Grant. 

iSi^b*  '^^^  pJaintiff  declared  as  follows  t  "  Middlesex  to  wit, 
ferior  Courts  Charles  Dod,  complains  of  James  Charles  Grant  being  in 
by  habeas^cor-  ^^^  custody  of  the  marshal  of  the  marshalsea  of  our  lord 
pus,  are  not  the  now  king  before  the  king  himself:  For  that  &c.'' 
Uniformity  of  Special  demurrer  to  the  declaration,  stating  for  cause^ 
^"^h^IM^^  "  ^^^^  *°  *^®  beginning  of  the  declaration  the  plaintiff  has 
of  M.  T. 
3  WilL  4. 

Therefore  in  siwh  cases  the  plaintiff  may  still  decUro  against  the  defendafil  in  the- 
old  form,  thus,  ''  A.  B.  complains  of  C.  D,  being  in  the  custody  of  the  marshal  of  the 
marshalsea  of  our  lord  the  king,  before  the  king  himself:  For  that  &c." 

And  the  Court  will,  in  all  cases  of  demurrer  to  such  a  declaration,  assigning  for  spe- 
cial cause  the  supposed  informality  of  the  commencement,  presume  that  the  action 
commenced  in  an  inferior  Court. 

But  if  the  action  did  not  in  fact  commence  in  an  inferior  Court,  such  a  declaration 
is  irregular,  and  may,  iipon  motionp  be  set  aside* 
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Dof  felkwed  the  rales  (a)  prescribed  by  the  Court;  for  it  is 
Bot  stated  tbereia  that  the  delendant  has  been  summoned 
to  answer  the  plaintiff,  or  that  he  has  been  arrested  and 
duit  he  is  detained  in  custody  at  the  suit  of  the  plaintiff; 
and  that  the  commencement  is  in  the  same  form  as  nsed 
before  the  Uniformity  of  Process  Act  (6)." 
Joinder  ia  demurrer. 

Jokm  J^nrn  in  support  of  the  demurrer.  This  declara- 
tiev  is  bed  upon  demurrer,  as  not  being  in  accordance 
with  the  requisitions  in  the  Uniformity  of  Process  Act 
The  first  section  of  that  act  gWes  the  form  of  the  process 
where  it  is  not  intended  to  hold  the  defendant  to  bail. 
The  fourth  section  gives  the  form  of  process  where  it  is 
intended  to  arrest  the  defendant.  The  eighth  section  gives 
the  form  of  the  process  of  detainer  where  the  party  is  in 
the  c»stody  of  the  marshal  or  of  the  warden,  and  it  enacts, 
that  the  declaration  thereupon  shall  and  may  allege  the 
prisoner  to  be  in  the  custody  of  the  marshal  or  warden,  as  the 
fact  may  be.  It  has  been  decided  in  Bameit  v.  Harris  («), 
and  Milkr  v.  MiUman  {d\  that  where  a  defendant  is 
detaiaedf  in  the  custody  of  the  officer  of  one  of  the  Courts 
of  die  King's  Bench  or  Common  Pleas,  it  is  unnecessary 
to  bri^  him  up  by  habeas  corpus  in  order  to  declare 
agaiaat  him  in  the  Court  in  the  custody  of  whose  officer  he 
is  not;  and  those  cases  likewise  determine,  that  it  is  neces^ 
sary  to  shew  on  the  hce  of  the  proceedings  bow  the  action 
was  commenced.  According  to  the  former  practice,  when 
the  defendant  had  been  brought  within  the  jurisdiction  of 
the  Court  by  a<  fiction  that  he  was  in  the  custody  of  the 
nuuehal,  a  declaration  might  be  filed  against  him  by^the* 
^e,  and  it  was  not  necessary  to  shew  the  commencement 
of  the  action.  The  Uniformity  of  Process  Act  has  abolished 
the  fietioo,  and  with  it  the  privilege  of  declaring  by-the- 
bye.    Sinoe  that  act,  it  is  necessary  to  state   the  com^ 

(o)  Ante,  vol.  iii.  1.  (c)  2  DowL  P.  C.  186. 

(6)  2  WUL4,  c  Sa  (d)  2  Dowl.  P.  C.  723. 
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mencement  of  the  action  in  order  to  shew  that  this  Court 
has  jurisdiction.  By  rule  15  of  M.  T.  S  Will.  4,  the  form 
of  the  commencement  of  a  declaration  in  three  cases  is 
given;  firsti  the  form  of  a  declaration  after  summons;  se- 
condly, after  arrest,  where  the  party  is  not  in  custody ;  and 
thirdly^  where  the  party  is  in  custody.  This  declaration 
follows  none  of  those  forms.  It  may  be  said  that  this  is 
merely  an  irregularity ^  and  that  the  proper  course  of  the 
defendant  was  to  move  to  set  the  declaration  aside ;  but 
although  that  course  was  open  to  the  defendant,  yet  he 
may  also  take  advantage  of  the  irregularity  on  special 
demurrer.  It  would  be  an  answer  to  every  cause  of  special 
demurrer,  to  say  that  it  might  have  been  made  the  subject 
of  a  motion  to  set  the  proceedings  aside  for  irregularity. 
Then  it  may  be  urged  that  this  case  may  have  been  com- 
menced in  an  inferior  Court,  ,as  the  Palace  Court,  and 
removed  into  this  Court  by  habeas  corpus.  It  ought  not 
to  be  left  as  a  matter  of  inference ;  but  assuming  that  this 
may  in  some  cases  be  inferred,  the  facts  from  which  such 
inference  is  to  be  drawn  ought  to  be  stated. 

Ball  contrd.  If  this  cause  was  commenced  in  the 
Palace  Court,  and  removed  by  habeas  corpus,  neither  the 
act  for  the  uniformity  of  process,  nor  the  rules  made  in 
pursuance  of  it,  apply  to  this  case.  By  the  IQth  section 
of  that  statute,  all  causes  removed  by  habeas  corpus  are 
expressly  exempted  from  the  operation  of  the  act.  It  ought 
to  be  inferred  in  favour  of  the  jurisdiction  of  this  Courts 
that  this  was  an  action  commenced  in  the  Palace  Courti 
But  supposing  that  this  is  to  be  taken  to  be  an  ordinary 
proceeding  in  this  Court,  the  alleged  defect  is  no  ground 
of  special  demurrer,  but  is  only  the  subject  of  a  motion  to 
Bet  aside  the  proceedings  for  irregularity.  In  Thompson  v* 
Dicas  (a)  it  was  held,  that  a  declaration  which  varies  from 
the  writ  of  summons  may  be  set  aside  for  irregularity;  but 
it  was  also  held,  that  such  irregularity  cannot  be  the  ground 

(a)  1  CrQmpton  fc  Meeson,  768;  3  Tyrwh.  873. 
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of  iamarrer.    Again,  in  Harper  v.  Chumneys(a)  it  was  held  1836. 

that  it  was  not  a  ground  of  special  demurrer,  that  a  venue  ^^"v-*^ 

was  inserted  in  the  declaration  contrary  to  the  rules  of  ^ /^ 

H.T.4  TFt7/.4.  Geakt. 

John  Jervis  in  reply.  The  two  cases  which  have  been 
cited  shew  that  the  fiction  upon  which  the  jurisdiction  was 
founded  no  longer  exists,  and  that  it  is  sufficient,  and,  as  it 
is  submitted,  necessary  to  shew  the  real  circumstances 
which  give  the  Court  jurisdiction.  The  objection  to  the 
declaration  is,  that  it  does  not  appear  upon  the  face  of  the 
declaration  that  this  Court  has  jurisdiction,  the  Unifor- 
mity of  Process  Act  having  said  that  all  actions  shall  be 
commenced  in  a  peculiar  way.  Formerly,  when  a  cause  was 
removed  from  an  inferior  Court,  the  plaintiff  proceeded 
under  the  fictitious  jurisdiction  of  this  Court;  but  that  fic- 
tion being  taken  away  the  statement  of  it  is  improper. 

This  Court  ought  to  presume  that  the  cause  was  not 
commenced  in  the  Palace  Court,  If  the  plaintiff  intended 
to  bring  himself  within  the  exception  of  the  Uniformity  of 
Process  Act,  he  ought  upon  the  face  of  the  declaration  to 
have  stated  such  circumstances  as  shewed  that  he  was 
within  that  exception.  If  the  Court  were  in  a  case,  such 
as  the  present,  to  assume  in  favour  of  its  jurisdiction,  that 
the   action  was  commenced  in   an  inferior  Court,  there 

would  be  a  virtual  repeal  of  a  portion  of  the  statute. 

• 

Lord  Denman,  C.  J. — ^This  is  a  form  of  declaration 
which  may  be  either  good  or  bad,  according  to  circum- 
stances, it  is  said  that  we  ought  not  to  premme  that  this 
action  was  commenced  in  an  inferior  Court  I  do  not 
think  that  we  ought  to  presume  any  thing  against  our  juris- 
diction (6);  and  Bsposiibly  circumstances  may  exist  to  make 
the  declaration  right,  we  ought  not  to  assume  that  it  is 
wrong.  It  is  urged  that  if  that  be  so  we  shall  in  effect 
lepeal  the  statute;  but  that  is  not  so,  for  if  this  action 
was  really  commenced  in  this  Court,  the  defendant  might 
have  moved  to  set  thfe  declaration  aside  for  irregularity, 
(a)  2  Dowl.  P.  C.  680.  (b)  Vide  pott,  74,  (h). 
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LiTTLEBALE,  J. — According  to  the  practice  which  pre- 
vailed before  the  passing  of  the  Uniformity  of  Process  Act, 
this  declaration  would  have  been  perfectly  regular.  That 
statute  only  applies  to  actions  commenced  in  the  superior 
Courts,  aad  has  no  application  to  actions  conuoenced  in 
any  inferior  Court*  It  is  urged^  that  if  this  action  was 
commenced  in  aa  inferior  Court,  that  fact  ought  to  havo 
appeared  on  the  fkce  of  the  declaration,  and  that  other- 
wise  it  is  not  apparent  on  the  fiace  of  the  deelaratioB  AmI 
this  Court  has  jurisdiction  {a).  Before  the  Uniformity  of 
Process  Act,  this  Court  had  jurisdiction  over  causes  com^ 
menced  in  an  inferior  Court  and  removed  by  habeas 
corpus,  and  that  jurisdiction  is  not  taken  away  by  that 
statute.  It  is  said,  however,  that  it  ought  to  be  presumed 
that  this  was  an  action  commenced  in  this  Court  Sup* 
pose  100  cases,  in  which  this  form  of  declaration  would 
have  been  correct,  aad  then  the  Uniformity  of  Process  Act 
had  directed  that  one  action  should  be  commenced  in  a 
particular  manner,  and  had  excepted  from  its  operation  the 
other  99  cases,  ought  this  Court  to  presume  of  a  case  thai 
it  was  one  of  the  class  not  within  the  exception  i  It  seema 
to  me  that  the  statute  does  not  apply  to  actions  vemoved 
from  an  inferior  Court.  I  do  not  think  we  are  to  presoma 
that  this  is  not  one  of  the  cases  excepted  out  of  the  opera* 
tion  of  the  act.  In  Com.  Dig.  Pleader  (C  8.)^  the  gene* 
ral  rule  is  laid  down  (6),  that  the  plaintiff  cannot  declare 
against  any  one  in  banco  regis,  but  in  custodi&  mareschalli. 
That  fiction  is  now  taken  away  by  the  act.  This  is  an 
irregularity,  but  not  a  ground  of  demurrer, 

(o)  See  the  next  note.  imprisonment;  for, pefPartCieife,  J., 

(6)  Citing  Cio.  £1.  a<3,  {Gon  "*  it  ihaU  be  mtmuk±fir  a  Imtfid 

V.  Parkhwrstf)  in  which  the  Court  catue,  for  it  may  have  been  fov  on 

refer  to  31  Heiu  6, 10,  {Selby^s  case,  offence  done  to  the  Conrt,  or  upon 

M.  31  Hen.  6,  fo.  10,  pi.  5,)  where  some  suggestion  made  to  us,  of 

it  was  merely  held  that  a  plaintiff  which  we  never  make  record:" 

declaring  apunst  a  defendant  in  The  practice  of  soiag  iit  &•  B; 

custodi&  mareschalli,  cannot  be  by  original  writ,  arose  at  li  later 

required  to  produce  a  record  of  the  period. 


HILARY  TSRMi  YX  WILL.  IV. 

Williams,  J. — i  am  of  the  same  opiDioo.  This  is  an 
irreguhnty  of  which  the  defendaot  might  have  availed 
hinself  tipoo  a  proper  application. 

Judgment  for  the  plaintiff  (a). 

(«)  Coleridge^  J.  was  absent  on  account  of  a  severe  domestic  afflic- 
6aa. 


Batchelob  v.  Hodges. 

Debt,  on  l?  Geo.  %,  c.  3.     The  declaration  stated  that  In  a  dedara- 
the  plaintiff  was  an  inhabitant  of  the  parish  of  New  Wind-  over^"  fcc!^ 

sor,  and  that  the  defendant  was  assistant  overseer  of  the  f^^'  ^^  penally 

imposed  bv 
poor  of  that  pariah;  that  the  cfaurchwardens  and  overseers  17 Ge6.%  cS, 

had,  on  lOtfa  July,  1834^  made  a  rate  for  the  relief  of  the  f'"'  '^^"?'°g  , 
•"  ^  _  mspection  of 

poor*  which  was  afterwaids  duly  allowed  and  published,  a  poor-rate,  it 
and  that  afterwaids^  and  ata  reasonable  time  in  that  behalf,  lU^^^ndff  to 

to  wit,  on  4th  February,  1835,  the  plaintiff  requested  the  describe  bim- 
j-j^  ,.,  •!•.•       self  as  an  in- 

deieodant,  as  such  assistant  overseer,  to  permit  bim  to  in-  babitantofthe 

spect  the  rate,  and  tendered  the  defendant  U.  for  the  same ;  parish,  without 
"^  statmgthathe 

and  although  the  defendant,,  as  such  assistant  overseer,  had  is  a  rated  in- 

llie  rale  in  bis  posseasion,  jet  be  would  not  permit  the     j)f  g°^i,  ^ 

phiotiff  to  inspect  it,  but .  neglected  and  refused,  contrary  declaration 

to  theforaLof  the.  statute,  and  thereby  die  defendant  for-  ^su^^^er- 

felted  £0^:  Whereby  Sec.      Plea.:  first,  nunquam  indebi-  seer,  it  is  suffi- 
cient to  charce 
tntua;  aecondly,  that  at  the.  time  when  the  plaintiff  requested  that  the  de* 

&c.  he  had  no  right  to  inspect  the  rate,  the  same  not  being  [^e*^^^©  in  his 

a  subsisting  rate  for  the  relief  of  the  poor  of  the  said  parish,  possession  as 

or  such  a  rate  as  the  plaintiff  was  entitled  to  inspect:  Veri-  ov^„^^^J^[h. 

ficalion.  Thirdly,  that  the  rate  was  an  old  rate,  made  for  the  out  expressly 

relief  of  the  poor  of  the  said  parish,  to  wit,  on  lOth  July,  the  defendant 

was  such  an 
assistant  overseer  as  made  it  his  daty  to  produce  it,  semble* 
At  all  events^  the  omission  of  such  statement  could  only  be  taken  advantage  of  on 
special  demurrer. 

To  such  a  declaration  it  is  no  plea  that  the  rate,  at  the  time  of  the  demand  of  inspeo* 
lion,  was  ooK  a  smbiiMting  rate. 

Still  less  that  it  was  an  old  rate  unappealed  against,  and  the  time  for  appeding  against 
which  had  expired; 
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1834,  and  duly  allowed  and  published  on  ISth  July,  1834; 
that  the  time  for  appealing  against  such  rate,  and  question- 
ing the  validity  of  it,  had  expired  long  before  the  demand 
of  inspection,  and  that  no  appeal  had  been  made  against 
such  rate,  nor  had  any  notice  of  appeal,  or  of  any  intention 
to  question  the  validity  of  the  rate,  been  given  by  the  plain- 
tiff before  or  at  the  time  when  he  requested  the  defendant 
to  permit  him  to  inspect;  wherefore  he  did  not  permit  Sijc. 
The  4th  plea  shewed  that  the  plaintiff  had  had  an  oppor- 
tunity of  appealing,  but  that  no  appeal  had  been  entered 
or  notice  giveu.  The  plaintiff  demurred  generally  to  the 
2d,  3d,  and  4th  pleas.    Joinder  in  demurrer. 


Insufficiency 
of  pleas. 


Garwood,  in  support  of  the  demurrers.  The  pleas  are 
clearly  bad.  The  right  of  au  inhabitant  to  inspect  is  gene- 
ral, and  not  limited  to  the  rate  last  made,  which  seems  to  be 
what  is  meant  by  **  subsisting  rate*'  in  the  2d  plea,  nor  to 
those  rates,  the  validity  of  which  he  has  still  the  power  of* 
questioning. 


Sufficiency  of 
pleas. 


Insufficiency 
of' declaration. 


First  objec- 
tion: 

Non-ftU^a- 
tibn  of  being 
rated  inhabit- 
ant. 


Channel^  contrs^.  The  second  plea  is  good.  The  party 
can  have  no  right  to  inspect  any  but  a  subsisting  rate,  or 
one  which  the  parish  officers  intend  to  enforce.  It  may  be 
that  the  rate  has  been  quashed.  [Lord  Denman,  C.  J. 
A  plea  that  the  rate  which  the  plaintiff  demanded  to  inspect 
was  not  a  subsisting  rate,  cannot  mean  any  thing  of  that 
sort.  Is  this  such  an  allegation  that  we  can  take  notice  of 
what  it  means  ?] 

(Channell  abandoned  the  pleas.) 

The  declaration  is  bad  on  the  grounds  that  it  does  not 
sufficiently  appear  that  the  plaintiff  is  a  party  aggrieved,  nor 
that  the  defendant,  as  assistant  overseer,  is  invested  with 
such  a  character  as  to  be  liable  to  the  penalties  of  the  sta- 
tute. 

It  should  have  appeared  that  the  plaintiff  wad  a  rated 
inhabitant,  in  which  case  it  would  be  presumed  that  a 
refusal  to  pek-niit  him  to  inspect  the  i'ate  was  a  grievance; 
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or  it  should  have  been  distinctly  stated  that  the  plaintiff         J8d6. 


was  aggrieved  by  the  refusal.     Sect.  S  of  17  Geo.  2,  c.  3, 

gives  the  penalty  for  refusal  "  to  the  party  aggrieved;**  and  v. 

io  Spenul^  v.  Robinson  (a)  it  was  held,  that  in  order  to      Hodqes. 

entitle  a  party  to  sue  for  the  penalty,  he  must  shew  that  he 

has  sustained  an  injury  by  the  act  of  the  overseer.     JBeif« 

neit  ^i.  Edwards  {b)j  in  which  Spenceley  v.  Robinson  was 

cited,  appears  at  first  sight  to  over-rule  that  case.     It  cer« 

tainly  does  not  expressly  over-rule  it,  and  there  is  this  dis- 

tinction  between  the  two  cases,  that  in  Bennett  v.  Edwards 

it  was  proved  at  the  trial  that  the  plaintiff  was  a  rated  in- 

habitant,  and  it  was  decided  that  a  refusal  to  allow  a  rated 

mhabitant  to  inspect  the  rates,  made  such  inhabitant  a  party 

aggrieved.    Bay  ley,  J.  says,  **  I  think  the  plaintiff  was  the 

party  aggrieved.     Here,  the  plaintiff  had  a  right  to  see  the 

rate,  io  order  to  satisfy  himself  whether  he  was  fairly  dealt 

with,  and  whether  other  parties  were  assessed  at  all,  or  to  the 

fall  value,  or  whether  he  was  over-rated;  and  this  inspec* 

tion  was  wrongfully  denied  him:" — all  which  reasons  would 

by  no  means  apply  to  the  case  of  a  party  who  did  not 

appear  to  have  been  a  rated  inhabitant. 

The  declaration  is  also  defective  in  that  it  does  not  suf-  Second  objec- 

fidently  appear  that  the  defendant  was  a  party  liable  to  the  omiuion  to 

penalties  of  this  statute.     Sect.  2  of  17  Geo.  2,  c.  3,  im-  shew  that  the 

,       1   ^     ^  .^^-       '  s.-         ^  -.  defendant  was 

poses  the  duty  of  permittmg  mspection  of  poor-rates  upon  ^  ^^^^y  ^j^i^i^^ 

^  the  churchwardens  and  overseers,  or  other  persons  autho- 
rized to  take  care  of  the  poor  in  every  parish,  township,  or 
place.''  This  defendant  is  not  stated  to  be  a  churchwarden 
or  overseer,  nor  does  it  follow  from  his  being,  as  alleged, 
an  oMtUiant  overseer,  that  he  was  a  person  authorized  to 
take  care  of  the  poor.  This  point  was  raised  in  several 
stages  of  the  case  of  Bennett  v.  Edwards.  On  the  first 
trial  it  appeared  that  the  defendant  was  an  assistant  over- 
seer, but  it  was  not  shewn  by  production  of  his  appoint- 

(a)  5  Dowl.  &    R^l.   572;   3  (6)  1   Mann.  &  Ryl.  482;  7 

ftifii.&Cret8w.  658;  3  Dowl.  &      Barn.  &  Cressw.  586. 
R7l.Mi^Ca.551. 
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1BS6.  menty  or  otherwise*  what  was  the  natore  of  the  duties  which, 
as  such,  he  had  to  perform;  and  on  this  ground  die  Cornt 
sent  the  case  down  for  a  new  trial.  Holroyd,  J.  there  satd^ 
**  The  law  knows  what  an  overseer  is,  but  it  does  not  know 
what  is  an  assistant  overseer.  He  may  be  appointed  gene* 
rally  to  do  all  the  business  of  an  overaeeri  as  a  deputy,  or 
only  to  keep  the  accounts  or  perform  other  partkrubir  busi- 
ness. If  it  were  his  duty  to  do  all  the  acts  whidi  an  over- 
seer is  bound  to  do,  then  he  ought  to  have  produced  the 
rate.  A  jury  must  decide  this,  by  mscertuning  the  natore 
of  his  duty."  Upon  the  second  trial  (a),  a  verdict  was  femid 
for  the  plaiatiflf,  and  a  motion  was  made  in  arrest  of  jndg* 
ment,  on  the  ground  that  it  was  not  averred  in  the  dedara- 
tion  that  it  was  the  duty  of  the  defendant,  as  assistant 
overseer,  to  exhibit  the  rate  to  the  plaintiff  when  requested* 
The  Court  certainly  held  that  the  allegation,  (which  is  also 
found  in  the  declaration  in  the  principal  case,)  that  the 
defendant  had  the  rates  in  his  possession,  as  assistant  over* 
seer,  was  sufficient  to  ground  a  presumption,  after  verdietf 
that  the  defendant  was  proved  to  be  sud^  an  assistant  over^ 
seer  as  made  it  his  duty  to  produce  the  rate  to  the  plaintiff) 
but  even  there  die  Court  considered  that  there  was  only 
just  sufficient  on  the  record  to  turn  the  scale  i^gainst  the 
defendant.  It  is  not  intended  to  deny  that  the  declaration 
in  the  present  case  would  be  good  after  verdiet^  but  it  is 
submitted  that  the  objection  must  be  fiital  upon  demurrer. 
In  Edwards  v.  Bennett  (in  error)  (6),  in  which  the  same 
question  was  raised  upon  the  argument  of  a  writ  of  error, 
the  Court  of  Exchequer  Chamber  held  the  declaration  good 
after  verdict^  but  the  reasoning  upon  which  they  founded 
their  decision  is  remarkable,  and  favours  the  argument  that 
upon  demurrer  it  would  have  been  bad.  Indeed,  Tindalt 
C.  J.,  ill  delivering  the  judgment  expressly  says,  "  Had 
the  objection  been  mi^e  in  demurrer,  it  must  have  pre- 
vailed." 

(a)  8  Barn.  &  Cressw.  702.  Payne,  749;  S  Yoonge  &  Jerv. 

(6)  a  Bingh.  930;  3  Moore  &     458. 
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Cnfwoad,  in  reply.    Tlie  language  of  the  act  of  parlia-        i8S6. 
18  quite  clearj  with  respect  to  the  first  point.    The 


enactment  is,  ''chat  the  churchwardens  &c.  shall  permit  all  f,, 

and  eoerjf  thM  inhabikmU  of  the  said  parish  &c.  to  inspect      Hodges. 
8tc.;"  and  it  may  be  that  the  party  is  aggrieved  by  reason  tj^n^^  ''^' 
of  hb  wd  being  rated.    The  right  of  voting  at  the  election 
of  members  of  parliament,  or  of  corporate  officers,  may 
have  depended  upon  his  being  rated. 

It  is  admitted  upon  the  record  that  the  defendant  was  Second  objec- 
thn  peracm  who  had  the  possession  of  the  rates,  therefore  ^^^"* 
he  was  the  person  to  whom  Co  apply  for  inspection.    The 
caaea  referred  Co  only  shew  that  a  declaration  such  as  the 
present  is  good  after  verdict,  without  shewing  that  upon 
it  is  bad.    This  case  seems  too  clear  for  further 


Loid  Dbnman,  C,  J. — It  appears  to  me  that  this  decla-  First  objec- 
ration  is  perfectly  good.  Hie  decision  of  the  Court  in  ^^"' 
Spnuley^.Rolmuon  introduced,  in  effect,  a  new  term  into 
the  act  of  parliament  This  must  be  taken  to  have  been 
dfoppnd  by  general  consent  in  the  late  case,  in  which  the 
dedanitian  was  held  good,  although,  as  in  Spenceky  v. 
Robimon,  it  did  not  state  that  the  plaintiff  was  a  rated  in- 
habilant*  nor  that  he  was  aggrieved  by  the  refusal  of  inspec- 
tioOp  The  fact  of  the  plaintiff's  not  being  upon  the  rate> 
I  dunk  immaterial. 

Tbea  upon  the  second  point  we  have  been  referred  to  Second  objec- 
Bennett  v.  Edwards,  in  which  it  was  said  that  an  assistant  ^^^' 
overseer  was  not  a  person  who,  as  a  matter  of  course,  was 
aniboffised  to  take  care  of  the  rates;  and  to  Edwards  v. 
Bmmeit  (in  error),  in  which  the  Lord  Chief  Justice  of  the 
Common  Pleas  said,  that  the  objection  to  the  declaration 
on  that  ground  must  have  prevailed  on  demurrer.  He  may 
p<»ieibly  have  meant  on  special  demurrer.  I  cannot  think 
that,  at  all  events,  it  is  more  than  that.  It  seems  to  me  to 
be  impossible  to  bring  any  person  more  distinctly  within 
the  purview  of  the  act  of  parliament  than  this  defendant, 
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who,  it  appears,  was  assistant  overseer,  and  as  such  bad 
custody  of  the  rates.    A  refusal  to  produce  the  rate  by  the 

Batchelor  ,  ,  ^      .  1  ..»•••     .!_ 

9.  party  thus  possessing  the  means  of  withholding  it,  is  the 

HoDOEs.      ^g,.y  mischief  which  the  statute  was  intended  to  remedy. 

Second  objec-       LiTTLEDALE,  J. — The  second  point  appears  to  me  to 

'*°"'  be  decided  by  Bennett  v.  Edwards. 

First  objec-  With  respect  to  the  other  point: — The  plaintiff  is  within 

the  words  of  the  act  of  parliament,  inasmuch  as  he  is  **  an 
inhabitant."  He  may  have  an  interest  in  seeing  the  rate» 
although  not  himself  rated.  He  may  desire  to  see  whether 
he  is  rated  or  not,  as  there  are  some  privileges  connected 
with  the  being  rated.  The  act  of  parliament  says  nothing 
about  "rated  inhabitants:" — We  have  no  right,  therefore, 
to  say  that  it  is  necessary  that  he  should  appear  to  be  such. 

Fii^t  objec-         Williams,  J. — I  am  of  the  same  opinion.    We  have  no 

^*^°*  fight  to  import  a  term  into  the  act  of  parliament.    If  the 

legislature  had  intended  that  none  but  rated  inhabitants 

should  have  the  right  of  inspection,  the  enactment  should 

have  been  so  expressed.    If  the  plaintiff,  as  an  inhabitant, 

had  a  right  to  inspect,  and  inspection  was  refused,  he  was 

a  party  aggrieved  within  the  meaning  of  the  act 

Second  objec-       With  respect  to  the  other  point: — Here  it  appears,  on 

^^^^'  the  face  of  the  declaration,  that  the  defendant  was  assistant 

overseer,  and  as  such  bad  the  possession  of  the  rate,  and  this, 

I  think,  brings  him  within  the  language  of  the  act,  which  is 

very  general. 

Insufficiency        CoLERiDGB,  J. — I  think  that  Mr.  Charmell  is  quite  right 
of  plea.  ji,  giving  up  the  second  plea,  as  well  as  the  others.     There 

can  be  no  doubt  that,  under  this  act  of  17  Geo.  %  c.  S,  and 
17  Geo.  2,  c.  58,  the  rule  applies  equally  as  well  to  old  rates 
as  to  modern  rates.  The  overseers  are  bound  by  the  ISth 
section  of  the  latter  act  to  keep  a  book,  wherein  to  enter 
attested  copies  of  all  rates  and  assessments ;  which  book  is 
to  be  carefully  preserved  in  some  public  place,  whereto 
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all  persons  assessed  or  liable  to  be  assessed  may  freely        1836. 
resort. 

There  are  two  objections  to  the  declaration.     With  re- 
spect to  the  first,  we  must  look  at  the  words  of  the  statute. 
It  would  be  extraordinary  if  a  declaration  in  the  words  of  to  dedaratiwu 
the  statute  were  held  not  to  be  good  upon  the  face  of  it. 
Here  it  is  in  the  words  of  the  statute. 

As  to  the  second  objection: — We  must  look  at  the  sec-  Second  objec- 
tions which  give  the  right  of  inspection  and  impose  the 
penalty.  There  are  three  sets  of  persons  liable — church- 
wardensy  overseers,  or  other  persons  authorized  as  afore- 
said,— i.e.(}}y  reference  to  the  1st  section^)  '*  authorized  to 
take  care  of  the  poor."  The  very  term  "  assistant  overseer" 
of  itself  inaports  that  he  is  a  person  '*  authorized  to  take 
care  of  the  poor." 

Judgment  for  the  plaintiff. 


The  King  «•  The  Inhabitants  of  the  District  of  Edge 
Lane,  iu  the  Township  of  Royton,  in  the  County  of 
Lancaster. 

Indictment  for  not  repairing  part  of  a  highway,  ^J^^^'^^^j^" 

leading  from  the  township  of  Oldham,  past  or  near  Dry-  ment,  trustees 

dough  in  the  township  of  Royton,  towards  and  into  the  [^o®„ake^a""^ 

township  of  Crompton,  the  said  part  being  situate  in  the  main  line  of 

district  of  Edge  Lane  in  the  township  of  Royton,  in  the  p^j^^  ^^  ^no- 

parish  of  Prestwick-cum-Oldham,  commencing  at  a  cer-  ^^^^y  and  a 
t  •  1  1         1      !•       i.  ^i  11  -r.      1      portion  only 

tain  ancient  highway  there  leading  from  Uldham  to  Koch-  of  the  road  is 

dale,  and  extending  from  thence  towards  Crompton  afore-  completed,  the 
said,  containing  in  length  1091  and  in  breadth  12  yards.       through  which 

At  the  trial  before  Gumey^  B.  at  the  Lancaster  spring  pjeted'i^^g^!"' 

tuate,  is  not 
boand  to  repair  it,  although  made  by  the  trustees, — and  used  by  the  public,  and  re- 
paired by  the  district,  for  upwards  of  thirty  ^ears,  and  although  it  be  of  great  utility  to 
the  public.  * 

Nor  does  it  make  any  difference  that  the  line  of  ruad  has  been  in  some  measure 
varied  by  subsequent  acts  of  parliament,  and  the  completed  parts  made  the  subject  of 
distinct  enactments  with  respect  to  repairs  and  tolls  to  be  done  and  taken  by  the  trus- 
tees; the  object  of  all  the  acts  being  to  make  a  communication  between  the  same  districts. 
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1836.        assizes  1833,  a  verdict  was  found  for  the  crown,  subject  to 

J^^*^;^      the  following  case : 

The  Kino  _,  ^    ,  .^i  •/•i-ii 

V,  The  part  of  the  road  for  the  npn-repair  of  which  the 

^EdcITane''^  indictment  was  found,  is  within  the  district  of  Edg^  Lane^ 
This  district  has  always  repaired  the  highway9  withip  it 
which  would  otherwise  be  reparable  by  the  parish  at  large* 
The  road  indicted  was  madf^  under  45  G^Q*  3».c,  vii. 
intituled  '*  An  act  for  making  and  maintaining  a  road  frpm 
Hollinwood  in  the  township  of  Chadderton,  to  Feather'- 
stall  in  the  tpwnship  of  Hmiders6eld,  iq  th.e  county  pala- 
tine of  Lancaster,  and  for  making  an4  maintaining  several 
branches  of  road  to  communicate  therewith."  This  act 
was  repealed  by  7  &  8  Geo,  4,  c.  h.  intituled  ^^  An  act 
for  making  and  maintaioin^  a  road  from  Hollinwood  to 
LiUleborough(a),  and  other  roads  comnxuiucfitiQg  *there- 
with  in  the  (:omity  of  Lancaster."  The  latter  act  con- 
tains a  clause  that  it  shall  be  put  in  execution  for  the  pur- 
pose (amongst  others)  of  amending,  widening,  diverting, 
altering,  repairing,  improving,  and  keeping  in  repair  the 
roads  leading  from  Dryclough  through  Shaw,  New  Hey^ 
and  Milnrdw,  to  Rochdale.  The  7  &  8  Geo.  4,  c.  lv«  was 
repealed  by  1 1  Geo.  4,  c.  xcii.  intituled  ''An  act  for  im- 
proving and  rpaintajning  the  road  from  Wemeth  {b)  to  Lit^ 
tleboroughj  and  other  roads  communicating  therewith  in  the 
county  of  Lancaster :"  whereby  it  is  declared,  that  it  shall 
be  put  in  execution  for  the  purpose  of  (amongst  other 
things)  improving,  repairing,  amending,  widening,  diverting^, 
altering,  and  keeping  in  repair  the  roads  leading  itom 
Wemeth  by  Coppice  Nook  and  Westwood,  to  Uin  Nook, 
and  for  making,  maintaining,  and  keeping  in  repair  the, 
proposed  new  line  of  road  from  Uin  Nook  in  OUlhain,.to 
Dryclough.  in  R,t)ytQn  ;  and  also  for  improving  repairing 

(«)  It  appeared  by  the  plan  re-  (5)    The    road  from    Wemeth 

ferred  topof^SS,  that  the  line  of  (substituted  by  this  act  for  Hoi- 

road  from  Hollinwood  to  Little-  linwood  as  one  terminus)  to  Lit- 

borough  varied  but  slightly  from  tleborongb,  appeared  by  the  plan 

the  line  from  Hollinwood  to  Fea-  to  be  substantially  the  same  road 

therstall,  for  which  it  was  substi-  as  that  from  H.  to  L. 
tnced. 


HILARY  TERM,  VI  WILL.  IV.  83 

the  road  leading  from  Dryclough  through  Shaw  to  New        *^^- 
Hey:  and  for  making,  maintaining,  and  keeping  in  repair 
the  proposed  new  ]ine  of  road  from  the  then  turnpike  road  v. 

at  New  Hey  to  or  near  to  Littleborough,  by  the  said  recited  ^e^g'STan^ 
act  authorized  to  be  made;  and  also  for  improving,  repair- 
ing, amending,  widening,  diverting,  altering,  and  keeping  in 
repair  the  branch  road  leading  from  New  Hey  through 
Milnrow  to  Rochdale,  and  also  the  branch  of  the  road  from 
Goats  to  Grains  in  Crompton ;  and  also  the  branch  road 
leading  from  Bent  Green  to  Middleton. 

Many  of  these  new  lines  of  road  and  the  branch  roads 
are  still  unfinished  (a),  but  some  have  been  finished.  The 
road  now  in  question  is  part  of  that  mentioned  in  the 
7  &  8  Geo.  4,  as  leading  from  Dryclough  through  Shaw, 
New  Hey  and  Milnrow,  to  Rochdale,  and  also  of  the  road 
mentioned  in  the  1 1  Geo.  4,  as  leading  from  Dryclough 
through  Shaw  to  New  Hey.  The  whole  of  this  line  of 
road  was  properly  made  and  completed  in  1606,  from 
which  time  hitherto  it  has  constantly  been  travelled  over 
and  used  as  a  public  road  between  Dryclough  and  New 
Hey,  at  both  of  which  places  it  joins  other  lines  of  public 
roads.  Houses  and  cotton  mills  have  been  erected  at  the 
sides  of  it,  and  during  the  whole  of  this  period,  until  the 
middle  of  1832,  the  necessary  repairs  have  been  done  to  it 
by  the  respective  parishes,  through  which  the  road  passes; 
and  this  road  forms  a  communicatioti  between  the  several 
places  through  which  it  passes  and  the  public  roads  at  Dry- 
clough, SbaWy  New  Hey,  and  Rochdale.  The  want  of  repair, 
as  stated  in  the  indictment,  is  admitted  by  the  defendants. 

The  indictment,  and  the  several  acts  of  parliament  men- 
tioned in  the  case,  and  a  plan  agreed  to  by  both  parties, 
may  be  referred  to  and  used  as  part  of  the  case  (6). 

(a)  It  appeared  by  the  plan  that  tance)  not  having  been  made, 

the  c€HDmunication  between  Wer-  (b)  Portions  of  the  acts  not  men- 

oetk  and  Utdeborough  was  in-  tioned  in  the  case  will  be  found 

oonpleie,  by  reason  of  a  portion  stated  in  the  arguments,  and  the 

of  the  Hoe  of  road  at  each  end  plan  is  referred  to  ante,  82,  notes 

(amounting  to  nearly  half  the  dis-  (o)  and  (6),  and  supra  (a). 

g2 
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1836.  Wightman  (with  whom  were  Sir  jF.  Pollock  and  Lau- 

^"^^^'^^^      rence  Peel)  for  the  prosecution.     Several  different  lines  of 
The  King  .  .         ,,  ,  ,  .      r        v 

y,  road  are  projected  to  be  made  under  various  acts  of  parlia- 

Inhabiianis  of  jj^^i^f  and  the  question  for  the  consideration  of  the  Court 
is,  whether  the  districts  liable  to  the  repair  of  those  lines 
of  road  that  are  completed^  are  to  be  compelled  to  continue 
to  repair  them^  notwithstanding  all  the  projected  lines  of 
road  may  not  have  been  finished.  The  road  in  question  is 
part  of  the  road  leading  from  Dryclough  through  Shaw  and 
New  Hey  to  Rochdale.  It  was  made  by  virtue  of  45  Geo.  3, 
c.  vii.,  which  was  an  act  for  making  and  maintaining  a  road 
from  Hollinwood  to  Featherstall,  in  Lancashire.  It  was 
subsequently  found  that  this  road  was  not  sufficient  for  the 
district,  and  therefore  an  act  was  passed  in  the  7  &  8  Geo,  4, 
for  making  a  road  from  Hollinwood  to  Littleborough. 
This  act  (7  &  8  Geo,  4,  c.  Iv.)  recites,  that  great  part  of  the 
road  from  Hollinwood  to  Featherstall,  and  of  the  several 
branches  to  communicate  therewith,  and  other  parts  thereof, 
had  not  been  made,  and  that  it  would  be  of  great  public 
utility  if  powers  were  granted  to  make  a  variation  in  the 
line  prescribed  by  the  said  acts  of  certain  parts  of  the  said 
roads  which  had  not  been  so  made  and  completed.  Cer- 
tain variations  are  then  pointed  out.  The  first  section  then 
enacts,  that  the  act  shall  be  put  in  execution  for  the  term 
of  21  years  for  the  purpose  of  amending  and  keeping  in 
repair  the  roads  leading  from  Dryclough  through  Shaw, 
New  Hey,  and  Milnrow,  to  Rochdale,  which  includes  the 
road  indicted,  oud  Jar  making  and  keeping  in  repair  the 
proposed  new  line  of  road  from,  at,  or  nearly  opposite  the 
V/aggon  and  Horses,  situate  at  the  bottom  of  Hollinwood,  to 
the  turnpike  road  at  Dryclough,  and  also  the  proposed  new 
line  of  road  from  the  turnpike  road  at  New  Hey,  and  also 
for  amending  and  repairing  another  road  (which  is  men- 
tioned) and  a  branch  therefrom.  This  act  therefore  recog- 
nizes the  road  in  question,  viz.  the  road  from  Dryclough 
through  Shaw,  New  Hey,  and  Milnrow,  to  Rochdale,  as  a 
separate  and  distinct  line  of  road.      Subsequently  it  was 
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thought  that  it  would  be  useful  to  the  public  to  alter  the         18S6. 

lines  of  road  and  make  other  lines,  and  section  I  of  1 1  Geo.       ^*^v-^^ 
•  1  I         1  «    ■!  fl  •  •  The  Kino 

4,  c.  xcu.  provides,  that  the  act  shall  be  put  in  execution  9. 

for  the  term  therein  mentioned,  for  the  purpose  of  improv-  InJ^abitanw  of 
•  .       •  .  «»T  «      JJiDGE  Lame* 

ing  and  keeping  in  repair  the  roads  leading  from  Wemeth 

by  Coppice  Nook  and  West  wood  to  Uin  Nook,  and  for 
making,  maintaining,  and  keeping  in  repair  the  proposed 
new  line  of  road  from  Uin  Nook  in  Oldham,  to  Dryclough  . 
in  Royton  aforesaid;  and  also  for  improving,  repairing, 
amending,  widening,  diverting,  altering,  and  keeping  in 
repair  the  road  leading  from  Dryclough  through  Shaw  to 
New  Hey,  and  for  making,  maintaining,  and  keeping  in 
repair  the  proposed  new  line  of  road  from  the  turnpike 
road  at  New  Hey  to  or  near  to  Littleborough,  by  the  said 
recited  act  authorized  to  be  made ;  and  also  for  improving, 
repairing,  amending,  widening,  diverting,  altering,  and  keep 
ing  in  repair  the  branch  road  leading  from  New  Hey 
through  Milnrow,  to  Rochdale,  in  the  said  county,  and  also 
the  branch  of  road  from,  at,  or  near  Goats  in  Crompton,  to 
Grains  in  Crompton,  and  also  the  branch  road  leading  from 
Bent  Green  to  Middleton.  A  clause  provides,  that  certain 
sums  may  be  taken  for  tolls  at  all  or  any  of  the  roads  there- 
inbefore mentioned,  save  and  except  the  proposed  road 
from  Wenieth  to  Dryclough.  There  is  subsequently  a 
provision  for  the  taking  of  toll  on  the  proposed  road  from 
Wemeth  to  Dryclough.  There  is  also  a  clause  for  limiting 
the  number  of  payments  on  each  line  of  road ;  the  words 
are  as  follow :  ^'  At  no  more  than  one  gate  on  the  whole 
bne  of  road  from  Wemeth  to  Dryclough,  and  at  no  more 
than  one  gate  on  the  whole  line  of  road  from  Dryclough  to 
Shaw,  and  at  no  more  than  two  gates  on  the  whole  line  of 
road  from  Shaw  to  Littleborough,  and  at  no  more  than  two 
gates  on  the  whole  line  of  road  from  Shaw  to  Rochdale, 
and  at  no  more  than  one  gate  on  the  whole  fine  of  road 
from  Goats  to  Grains,  and  at  no  more  than  one  gate  on  the 
whole  line  of  road  from  Bent  Green  to  Middleton/'  These 
acta  of  parliament  recognize  the  several  roads  as  separate  and 
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distinct,  and  treat  the  road  in  question  as  a  separate  line 

of  road.     This  question  has  arisen  in  consequence  of  Rex 

V.  Inhabitants  of  Cumbettvorth  (a).     There,  a  single  road 

Inhabitants  of  ^^g  directed  to  be  made  from  A.  to  B.,  and  it  was  held  that 
Edge  Lane.  .  .  .  . 

the  maknig  of  the  entire  road  was  a  condition  precedent, 

and  that  the  public  were  not  liable  to  repair  the  road  until 
the  whole  had  been  completed.  But  in  that  case  there  was 
only  one  line  of  road,  and  that  was  incomplete;  whereas  here 
the  acts  of  parliament  disclose  a  general  scheme  consisting 
of  several  lines  of  road,  and  the  road  indicted  is  part  of  a 
distinct  line  of  road  that  is  completed.  Rex  v.  Cumber- 
worth  was  decided  on  a  case  of  Rex  v.  Hepworthi^b),  and 
Lord  Tenterden  said,  that  if  there  had  been  no  decision  on 
the  subject  he  should  have  entertained  some  doubt.  If  the 
road  be  a  public  road  (and  it  is  submitted  that  the  acts 
declare  it  to  be  a  public  road)  all  the  incidents  of  a  public 
road  follow,  and  the  public  are  liable  to  repair  it.  Rex  v. 
Netherthong{c)  decided,  that  the  public  were  bound  to 
repair  a  road,  notwithstanding  that  a  local  turnpike  act 
empowered  the  trustees  under  it  to  take  tolls  and  directed 
that  the  roads  should  from  time  to  time  be  repaired  by  the 
trustees  out  of  the  money  arising  by  virtue  of  the  act.  But 
this  case  is  also  distinguishable  from  those  referred  to,  by 
reason  of  the  repairs  which  have  been  made.  The  road 
has  been  travelled  over  and  used  by  the  public  ever  since 
1806,  and  it  has  likewise  been  repaired  by  the  districts 
during  that  period.  There  has,  therefore,  been  a  dedication 
to  the  public  and  an  acquiescence  on  the  part  of  the 
defendants  in  that  dedication,  if  that  be  considered  neces- 
sary, according  to  the  case  of  Rex  v.  St.  Benedict  {d).  [Lord 
Detiman^  C.  J.  That  case  may  now  be  considered  as  over- 
ruled.] It  may  now  be  considered  as  settled  that  adoption 
by  the  inhabitants  of  the  district  is  not  essential  to  consti- 
tute a  public  road.  Rex  v.  Leake  (f).     Should  it  be  said 

(ci)  3  Barn.  &  Adol.  108.  (c)  2  Bam.  &Ald.  179. 

(6)  3  Barn.  &  Adol.  110,  in  ar-  (rf)  4  Bam.  &  Aid.  447. 

gumeut.  (e)  Ante,  ii.  683. 
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that  the  defetidants  repaired  under  a  mistaken  notion  of        i836, 
flrdr  liability,  that  will  not  avail  them,  since,  according  to      '-•S'^^ 
Rex  ▼.  Ha%Hngfield{a\  it  is  only  an  ignorance  offacli  and         ^  v/"^ 
not  of  law  which  forms  an  excuse.     Rex  v.  Justices  of  Inhabitants  of 
the  Weii  Riding  of  Yorkshire  {b)  is  distinguishable.    That 
case  tamed  upon  the  insertion  in  the  act  of  parliament  of 
the  word  *'  reirpectively;"  which  does  not  occur  m  the  acts 
of  parliament  relative  to  the  present  case. 

Blackbunfy  for  the  defendants.  The  defendants  are  not 
bound  to  repair  the  roads  until  the  whole  line  is  completely 
finished.  This  cannot  in  strictness  be  considered  as  a 
pttbKc  Toad  under  the  act  of  parliament,  unless  the  requi- 
sitioos  of  the  act  have  been  complied  with.  The  intention 
of  the  legislature  was,  that  the  whole  road  from  Wemeth 
to  Littleborough  should  be  c6mpleted,  add  that  intention 
may  be  collected  from  the  several  sicts  of  parliament  relat- 
ing to  this  case.  The  first  act,  which  is  for  making  a  road 
from  HoUittwood  to  Featherstall^  recites  that  the  making 
of  socfa  a  road,  with  a  branch  to  Middteton  within  Oldhatn, 
a  second  branch  to  Grains  in  Oldhdm,  and  a  third  branch 
to  Rochdale,  would  be  a  great  benefit  and  advantage  to  the 
inhabitants  of  the  adjacent  country,  and  would  open  a  much 
shorter  and  better  communication  dian  there  is  at  present 
between  the  towns  of  Oldham  and  Todmorden,  and  the  very 
populous  and  manufacturing  country  in  and  near  Middle- 
foR,  OldAam,  Shaw,  Chapel,  and  Butterworth,  and  the  towns 
and  places  acgacetit  thereto,  and  between  various  other 
parts  of  the  country,  and  would  also  be  of  great  public 
utility."  It  is  manifest  from  the  recital  in  this  act,  that  the 
iodttcement  to   the  legislature  to  make  these  enactments 

(«)  2  Maole  &  Selvr.  558.  And  214;    ante,  ii.  304(a);    Vemon*s 

Mc   Gomery  v.  Bond,  3  M.  &  S.  case,  M.  ^0  Hen.  7,  fol.  S  b,  pi.  4; 

378 ;  Bnahane  y.  Daeret,  5  Taunt.  Eouu  v.  Redwood,  1  £sp.  N.  P.  C. 

14S;  Hornbuekle  v.  Hornbury,  2  155;  Chatjield  v.  Paiton,  Chitty 

Staft.  N.  P.  C.  177 ;  East  India  on  Bills,  304,  7th  ed. 
Campmy  r.  Tritton,  3  Bara.  &  (6)  Ante,  iii.  86;   5  Barn.  & 

Cfksw.  980,  990,  5  Dowl.  &  Ryl.  Adol.  1003. 
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1836.        was  the  greater  facility  \vhich  the  public  would  thereby 

jT^^C^      have  of  travelling  between  Oldham  and  Todmorden  and 

V.  the  adjacent  country.     It  might  be  that  the  making  of  a 

eSS  iIke?^  road  from  Dryclough  through  Shaw  to  New  Hey,  would 
be  of  little  utility ;  but  that  the  making  of  a  road  extending 
a  few  miles  farther  would  be  of  great  public  advantage. 
The  7  &  8  Geo.  4,  c.  Iv.  varied  the  line  in  a  trifling  degree, 
making  the  road  to  commence  at  HoUinwood  and  cease  at 
littleborough;  but  the  line  proceeds  through  the  same  tract 
of  country.  The  1 1  Geo.  4,  c.  xcii.  directs  that  the  road 
should  commence  at  Wemeth  instead  of  HoUinwood,  but 
the  line  of  road  still  proceeds  through  the  same  tract* 
The  object  which  the  legislature  therefore  had  in  view  in 
passing  all  these  acts  was  the  same, — to  open  a  line  of  road 
between  the  towns  of  Oldham  and  Todmorden  and  the  ad- 
jacent populous  districts.  It  is  a  principle  of  law  that  an 
authority  which  enables  individuals  to  take  away  the  lands 
and  estates  of  others  against  their  will  must  be  strictly  pur- 
sued; Ilex  V.  Croke(a),  Rex  v.  Hepwortk,  and  Rex  v.  Cum' 
berworth.  Acts  of  parliament  of  this  description  are  treated 
as  forming  a  contract  between  the  persons  to  whom  the 
power  is  delegated  and  the  public.  They  are  so  treated  in 
Blakemore  v.  The  Glamorganshire  Canal  Navigation  (b), 
where  Lord  Eldon  thus  expresses  himself  (c): — ^*  Such  acts 
of  parliament  have  now  become  extremely  numerous,  and 
from  their  number  and  operation  they  so  much  affect  indi- 
viduals, that  I  apprehend  those  who  come  for  them  to  par- 
liament do  in  effect  undertake  that  they  shall  do  and  sub- 
mit to  whatever  the  legislature  empowers  and  compels  them 
to  do,  and  that  they  shall  do  nothing  else;  that  they  shall 
do  and  shall  forbear  all  that  they  are  required  to  do  and 
to  forbear,  as  well  with  reference  to  the  interests  of  the 
public  as  with  reference  to  the  interests  of  individuals." 
It  is  on  this  doctrine  that  Rex  v.  Cumberworth  was  decided 
in  this  Court.     In  that  case,  trustees  were  empowered  to 

(a)  Cowper,  26.  (c)  p.  162. 

(A)  1  Mylne  &  Keen,  154. 
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mike  a  road  1^  miles  in  lengthy  from  A.  to  B.  They  bad 
completed  1 1 1  miles  of  the  road — to  a  point  where  it  was 
intersected  by  a  public  highway.  It  was  held,  that  the 
district  in  which  the  part  so  completed  lay,  was  not  bound  ^^doe^J^I^^e®^ 
to  repair  it,  because  the  whole  had  not  been  finished. 
That  case  was  not  decided  on  Rex  v.  Hepworth  alone,  but 
also  OD  another  case  which  was  tried  about  the  same  time 
at  Lancaster,  before  Bay  ley,  J,  The  principle  on  which 
JZer  V.  Cumberworth  was  decided  is,  that  the  trustees  had 
not  performed  that  which  the  legislature  had  required  them 
to  do,  before  a  burthen  should  be  thrown  on  the  districts 
to  repair  the  road.  But  it  is  said,  that  Rex  ▼.  Cumber- 
worth  is  distinguishable,  because  here  there  are  several 
lines  of  road,  and  not  one  main  line ;  and  the  clause 
in  the  last  act,  which  limits  the  number  of  payments 
of  toll  on  the  roads,  has  been  referred  to  with  a  view 
of  shewing  that  the  main  line  is  divided  into  distinct  and 
separate  divisions.  But  that  clause  merely  describes  the 
places  at  which  toll-gates  may  be  erected.  Several  clauses 
m  the  same  act  shew  that  the  legislature  considered  the 
whole  as  one  main  line  of  road.  There  is  a  clause  in  the 
act  which  relates  to  the  application  of  money  arising  in  the 
road,  which  speaks  of  "  the  road  from  Wemeth  to  Little- 
borough."  Again,  another  clause  which  regulates  the 
charging  of  the  debt  previously  contracted,  also  speaks  of 
the  said  "  line  of  road  from  Wemeth  to  Littleborough." 
This  is  clearly  within  the  very  letter  of  Rex  v.  Cumber- 
vorih,  because  part  of  the  main  line  of  road  has  not  been 
finished.  That  case  has  not  been  overruled,  and  it  is  of 
very  great  importance  that  the  law  on  this  subject  should 
not  fluctuate  from  time  to  time. 

Wightman,  in  reply.  At  the  time  of  the  passing  of  7  8c  8 
Geo.  4,  c.  Iv.  the  road  in  question  had  been  made.  That 
act,  and  likewise  the  subsequent  act,  is  passed  for  the  pur- 
pose of  keeping  in  repair  the  road  which  had  been  made, 
and  for  making  new  roads.     The  road  had  been  used  by 
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1836.        the  public,  and  is  treated  and  recognized  by  these  acts  as  a 

\**X^      public  road.     It  is  said  that  the  whole  of  these  roads  are 

9.  to  be  taken  as  one  great  line  of  road,     it  may  be  that  tne 

Inhabitaots  of  ^^^  j^g^    ^^^^^  jj^^i^  ^^  ^^^   Ij^^^  ^f  ^^^  ^^^  certain  pur- 

£do£  Lane.  ,  \ 

poses,  but  they  are  likewise  treated  as  separate  and  distinct 

lines  of  road.  The  question  is,  whether  this  is  to  be  con- 
sidered as  a  public  road  or  not?  Can  it  be  said  that  the 
original  owners  will  have  a  right  to  resume  the  possession 
of  the  soil  of  the  road,  though  it  has  been  travelled  over  for 
thirty  years  and  is  useful  to  the  public,  and  to  treat  persons 
passing  along  it  as  trespassers?  If  this  be  not  a  public 
road  in  what  an  unfortunate  position  are  the  parties  who 
have  erected  buildings  on  the  sides  of  the  road.  It  is  said 
that  this  is  within  the  case  of  Rex  v.  Cumberworth*  If  it. 
be  so,  it  is  necessary  to  review  the  decision  in  that  case. 
Can  it  be  reasonably  contended,  that  because  a  hundred 
yards  of  a  long  line  of  road  are  not  completed,  that  a  parish 
which  has  had  the  benefit  of  a  part  of  the  road  which  has 
been  completed — for  upwards  of  thirty  years — is  not  to  be 
compelled  to  repair  it? 

Cur,  adv*  vult. 

Lord  Denman,  C.J.  in  the  course  of  this  term  deli- 
vered the  judgment  of  the  Court  as  follows: — It  appears 
from  the  special  case,  that  in  1805  an  act  passed  (45  Geo.  3, 
c.  vii.)  "  For  making  and  maintaining  a  road  from  Hollin- 
wood  in  the  township  of  Chadderton,  to  Featherstall  in  the 
township  of  Hundersfield,  in  the  county  palatine  of  Lan* 
caster,  and  for  making  and  maintaining  several  branches  of 
roads  to  communicate  therewith.'^  The  principal  line  of 
road  therefore  is  by  the  title  of  the  act  described  to  be  from 
HoUinwood  to  Featherstall.  And  in  the  preamble  it  is 
recited,  that  the  said  principal  line  with  fonr  branches 
would  be  of  great  benefit  and  advantage  to  the  inhabitants 
of  the  adjacent  country,  which  is  described  as  being— and  is 
well  known  to  be — ^'  very  populous  and  manufacturing,'' — 
Oldham  and  Tpdmorden,  amongst  other  places,  being  spe^ 
cified. 
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This  act  was  repealed  by  another,  passed  in   18^6-7»         1836. 

(7  &  8  Geo,  4,  c.  Iv.)  which  somewhat  varied  the  line  at  the        ^^^v-^ 

Hollinwood  terminus,   and  substituted   Littleborough  for  ^ 

Featherstall  as  the  terminus  at  the  other  extremity.     The  Inhabitants  of 
...  ...  .     ,        .     .  ./t.         /        Edge  Lake. 

vination,   however,  m  this  particular   is  but  trifling,  (as 

appears  by  the  plan  forming  part  of  the  case,)  and  the 
direction  of  the  line  to  Littleborough  leads  to  the  same 
tract  of  country  as  the  original  one  to  Featherstall.  The  . 
second  act  was  repealed  by  an  act  of  1830,  (11  Geo.  4, 
c.  xcii.)  which  made  Wemeth  the  terminus  instead  of  Hol- 
linwood, but  left  the  rest  of  the  line  to  Littleborough  sub- 
stantially the  same,  so  far  as  the  question  before  us  is  con- 
cerned. 

It  follows  from  this  short  statement,  that  the  original 
purpose  of  communication,  as  expressed  in  the  first  act,  is 
continued  into  the  last,  which  is  the  existing  act. 

It  further  appears,  that  at  each  extremity,  parts  of  the 
road  (which  together  amount  to  near  half  of  the  whole  line) 
have  not  been  made.  And  the  question  is,  whether  this 
mdictment  against  the  inhabitants  of  Edge  Lane,  which  is 
situated  about  the  middle  of  the  line,  can  be  supported. 

The  state  of  authority  upon  this  question  supersedes,  in 
oar  opinion,  the  necessity  for  much  discussion.  We  would 
observe,  however,  that  the  remarks  of  Lord  Eldon  in 
Blakemore  v.  The  Glamorganshire  Canal  Navigation  (a), 
considering  his  high  authority  and  undoubted  caution,  have 
great  weight  We  also  think  that  where  powers  are  en- 
trusted by  the  legislature  for  an  avowed  and  precise  object, 
the  pursuit  and  performance  of  that  object  should  be  rigidly 
watched.  It  by  no  means  follows  that  the  act  of  parlia- 
ment for  making  the  roads  could  have  been  obtained  if  the 
communication  had  been  less — and,  in  consequence,  the 
accommodation  to  ^the  public  less — than  that  averred  and 
professed  by  the  preamble  of  the  original  act.  These 
observations,  however,  and  others  of  a  similar  import,  are 
rendered  superfluous,  because  they  are  expressly  the  foun- 
dation of  a  judgment  of  this  Court,  with  the  reasons  for 
(a)  1  Millie  &  KeeD,  154. 
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which  we  are  satisfied^  and  by  which  we  mean  to  abide. 
In  Rex  V.  Cumberworth  {a),  a  certain  part,  and  compared 
Inhabitonts  of  ^  '^'^  '^®  present  a  small  part  of  the  projected  road  was  in- 
EdobLane.  complete;  and  for  that  reason  an  indictment  against  the 
inhabitants  of  Cumberworth^  for  not  repairing  a  portion  of 
the  line,  was  held  not  sustainable.  We  think  that  in  the 
present  case  the  like  consequences  should  follow. 

Judgment  for  the  defendants. 
(o)  3  Barn.  &  Adol.  108. 


The  King  v.  The  Marquess  of  Downshire. 

do5^ng^anci8"  InDICTMENT,  containing  twenty-two  counts,  for  ob- 

io  the  parish     structing  several  public  highways,  pack  and  prime  ways, 

rized'cocn-       ^"^  footways,  in  the  parish  of  East-Hampstead, Berks.  Plea : 

miMionere  to    not  guilty.  By  particulars  (a),  which  were  furnished  in  pur- 

make  new  , 

road8,anda]so  suance  of  an  order(D)  made  by  Park,  J.,  it  appeared  that 

Ijte  "^^*' '"™»  the  prosecutor.complained  only  of  the  obstruction  of  seven 
up  any  of  highways  (of  which  three  were  also  claimed  as  pack  and 
fuEoads,    P""®  ^"yO  *°^  *^^  footways. 

think^pro-*^"  (a)  As  to  the  delivery  of  parti-      Curwood^  ante,  vol.  v.  S69. 

per; — directed  culars  of  nuisances,  under  an  in-  (6)  As  to  the  obtaining  of  this 

them  to  pre-      dictment  for  nuisance,  see  Rex  v.      order,  vide  ante,  v.  369. 
pare  and  sign  a 

map  describing  the  roads,  and  to  give  certain  notices  therein  prescribed,  and  to  hold  a 
meeting  for  the  purpose  of  hearing  objections,  in  which  they  were  to  be  assisted  by  a 
justice  of  the  peace, — ^the  said  commissioners  and  justice  to  have  power  to  confirm  and 
alter  the  map; — and  all  roads  not  set  out,  or  finalljr  ordered  and  directed  to  be  set 
out  and  continued,  were  to  be  for  ever  stopped  up  and  extinguished,  and  deemed  and 
taken  to  be  part  of  the  lands  to  be  divided  and  allotted :  Provided,  that  no  roads 
passing  through  old  incloturet  should  be  stopped  up,  diverted,  turned,  or  altered,  without 
an  order  of  two  justices :  Held,  that  a  road  passing  partly  through  old  inclosures  and 
partly  over  lands  to  be  inclosed,  was  not,  nor  was  any  part  of  it  extinguished  by  reason 
of  its  not  being  mentioned  or  set  out  in  the  map  or  award,  and  of  the  latter  part  of  it 
being  included  within  a  private  allotment. 

By  an  order  of  justices  it  was  stated,  that  three  justices  having  particularly  viewed 
the  public  roads  within  the  parish  of  A.,  thereinafter  described,  and  being  talitfied  that 
they  were  unnecessary  to  be  continued,  did  order  that  such  roads  should  be  stopped  up 
and  extinguished : — Held,  that  this  order  was  invalid,  inasmuch  as  it  did  not  appear 
upon  the  face  of  it  that  the  justices  were,  vpon  the  vieWy  satisfied  that  the  roads  were 
unnecessary. 

The  Court  will  make  the  same  intendment  in  favour  of  an  order  of  justices  as  in  fa- 
vour of  a  conviction. 
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At  the  trial   before  Park,  J.,  at  the  Reading  spring        1836. 
assizes,  1 834,  it  appeared  that  East-Hampstead  is  one  of  the       ^-^"v^^ 
fifteen  parishes  formerly  included  within  the  ancient  forest  ^ 

of  Windsor,  but  was  exempted  from  the  operation  of  the  The  Marquess 
general  act(a),  which  passed  in  1813,  for  disafforesting  and  Downshire. 
inclosing  all  the  lands  in  Windsor  Forest.  The  open  lands 
within  the  parish  of  East-Hampstead,  consisting  principally 
of  East-Hampstead  Heath,  were  inclosed  under  an  act  passed 
in  1821  (6).  Previously  to  the  inclosure  there  were  tracks 
or  roads  across  the  heath,  traversing  the  uninclosed  land  in 
various  directions,  and  others  in  the  adjoining  inclosed  lands 
which  opened  upon  the  common  and  communicated  with 
the  before-mentioned  tracks  or  roads.  The  roads  and  foot- 
ways mentioned  in  the  particulars  were  found  by  the  jury, 
upon  the  question  being  put  to  them  at  the  end  of  the  trial, 
to  be  public  highways  and  footways. 

The  following  is  a  more  particular  description  of  the 
highways  and  footways,  taken  from  one  of  the  maps  pro- 
duced at  the  trial. 

Highways — 

No.  1,  (Bond's  Lane,)  ran  entirely  through  old  inclosure 
to  East-Hampstead  Heath,  which  it  entered  at  the  point  of 
junction  with  Nos.  2  and  3  and  4. 

Nos.  2  and  3  ran  entirely  over  the  heath — forming  at 
first  but  one  road,  opening  into  the  end  of,  and  forming  a 
continuation  of  Bond's  Lane,  and  at  a  little  distance  di- 
verged. ^ 

No.  4  ran  entirely  over  the  heath,  being  a  continuation, 
in  another  direction,  of  Bond's  Lane. 

No.  5  ran  entirely  over  the  heath,  and  opened  into  the 
extremity,  and  formed  a  kind  of  continuation  of  No.  ?• 
No.  6  ran  entirely  over  the  heath,  and  opened  into  No.  5. 

No.  7  (called  •'  The  Road  to  the  North,'')  ran  entirely 
through  old  inclosed  lands,  and  entered  the  heath  at  the 
point  of  junction  with  No.  5. 

(a)  53  Geo.  3.  c.  138. 

(h)  ik2  Geo.  4,  c. 32, (Private  Act.) 
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1836.  Footways — 

'^-^-'^  No.  8  and  No.  9  both  ran  entirely  through  old  inclosed 

The  Kino      ,      ,  J  & 

9,  lands. 

TheMarqoesB      jJo.  8  ran  from  Bond's  Lane  (No.  1,)  to  a  common 

of 
DowNSHiRE.   called  Bowyer's  Common. 

No.  9  ran  across  East^Hampstead  Park,  from  "  The  Road 
to  the  North'*  (No.  7,)  to  the  heath. 

No.  7  and  No.  9  were  included  in  the  order  of  justices 
subsequently  mentioned.  None  of  the  other  disputed  roads 
were  made  the  subject  of  any  order  of  justices. 

By  the  18th  clause  of  the  Local  Inclosure  Act  {a),  the 
commissioners  were  authorized  and  required  in  the  first  place, 
before  proceeding  to  make  any  of  the  divisions  and  allotments^ 
directed  to  be  made  by  that  act,  to  set  out  and  appoint  all 
such  public  carriage  roads  and  highways  over  the  lauds  thereby 
directed  to  be  divided  and  allotted^  or  over  any  of  the  old  in- 
closed lands  within  the  said  parish^  as  they  should  judge  ne« 
cessary,  and  to  divert^  alteri  turn,  or  stop  up  any  of  the  then 
public  or  private  carriage  roads  or  highways^  or  footpaths, 
over  any  part  of  the  parish,  as  they  should  think  proper ;  and 
the  commissioners  were  directed  to  ascertain  the  same  by 
marks  and  bounds,  and  prepare  and  sign  a  map  in  which 
such  intended  roads  should  be  accurately  laid  down  and 
described,  and  cause  the  same,  when  so  signed,  to  be  de- 
posited with  their  clerk,  for  inspection  of  all  persons  con- 
cerned ;  and  to  give  notice,  in  the  manner  therein  directed, 
of  their  having  so  set  out  such  roads  and  deposited  such 
map  and  also  of  the  general  lines  of  such  intended  car- 
riage roads,  and  to  appoint,  in  and  by  the  same  notice, 
a  meeting  to  be  held  by  the  commissioners,  as  therein  di- 
rected, to  take  the  same  into  consideration ;  and  if  any  per- 
son aggrieved  by  the  setting  out  of  such  roads  should  attend 
at  such  meeting,  and  object  to  the  setting  out  of  the  same, 
then  the  commissioners,  together  with  any  justice  or  justices 
acting  for  the  division  in  which  East-Hampstead  is  situate, 

(a)  1  &  S  Geo,  4,  c.  S2.    (Private  Act.) 
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and  Dot  being  interested,  should  hear  and  determine  such 
objection,  and  the  objections  of  any  other  such  person,  to 
any  alteration  that  the  commissioners,  with  any  justice  or 
justices,  might  in  consequence  propose  to  make ;  and  the  '^®  Marquess 
commissioners,  together  with  such  justice  or  justices,  were  Downshibe. 
thereby  required  to  order  and  finally  direct  how  such  car- 
riage roads  should  be  set  out,  and  either  to  confirm  the  map 
or  make  such  alterations  therein  as  the  case  might  require; 
and  all  roads,  highways,  and  paths,  through  and  over  the 
said  parish,  or  any  part  thereof,  which  should  not  be  set  out 
or  finally  ordered  and  directed  to  be  set  out  or  continued  as 
aforesaid,  should  be  for  ever  stopped  up  and  extinguished, 
and  should  be  deemed  and  taken  as  part  of  the  lands  and 
grounds  to  be  divided  and  allotted  by  virtue  of  that  act,  and 
should  be  divided  and  allotted  accordingly  :  Proviso,  that 
no  roads  passing  or  leading  through  any  of  the  old  inclosures 
within  the  said  parish  should  be  stopped  up,  diverted, 
turned,  or  in  any  other  way  altered,  without  an  order  for 
that  purpose,  under  the  hands  and  seals  of  two  justices  for 
Berkshiie,  not  interested  in  the  repair  of  such  roads,  in  the 
manner,  and  subject  to  the  appeal,  and  giving  such  notice 
as  is  directed  by  55  Geo,  d,  c.  68. 

The  commissioners  prepared  and  signed  a  map  in  pur- 
suance of  the  above  provision,  which  set  out  twenty  public 
roads  and  various  occupation  roads,  and  many  footways.  In 
this  map,  No.  1  (Bond's  Lane,)  and  No.  4  were  set  out  as 
an  occupation  road,  leading  to  a  new  public  road :  the  other 
highways  and  the  footways  were  not  set  out,  or  in  any  way 
alluded  to.  The  map  was  deposited  with  the  clerk  of  the 
commissioners,  for  inspection ;  due  notice  of  that  circum- 
stance was  given,  and  a  meeting  appointed  to  take  the  mat- 
ter into  consideration.  At  this  meeting  no  one  appeared  to 
make  any  objection,  and  the  map  was  confirmed. 

The  laud  over  which  the  highways  Nos.  2,  3, 5  and  6  for- 
merly ran,  was  included  in  the  allotment  made  to  the  Mar- 
quess of  Downsbire,  as  lord  of  the  manor  of  East-Hampstead. 
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1836.  23d  March,  18'27.     At  a  special  sessions  held  at  East- 

The  Kino      Hampstead,  the  following  order  was  made : 

The  Marquess  *'  EAST-HAMPSTEAD  INCLOSURE. 

of  '*  We  &c.,  three  justices  &c.,  at  a  special  sessions  held- 

by  us  at  &c.,  on  &c.,  m  pursuance  of  the  authority  vested 
in  us,  in  and  by  an  act  of  parliament  made  and  passed  1  8c  £ 
Geo.  4,  c.  32,  (the  Inclosure  Act,)  intituled  &c.,  and  of  an  act 
therein  recited  of  41  Geo.  S,  c.  109>  and  of  another  act  of 
55  Geo.  3,  c.  68,  intituled  &c.,  having  particularly  viewed 
the  public  roads  and  footways  within  the  said  manor  and 
parish  of  East- Hampstead,  hereinafter  particularly  described, 
and  we  not  being  interested  in  the  repair  of  the  said 
roads  and  footway,  and  being  satisfied  that  the  highways, 
bridleways,  and  footways  intended  to  remain  and  be  the 
public  highways  &c.,  in  future  within  the  said  parish,  are 
continued  or  have  been  set  out  and  properly  formed  and 
made  safe  and  convenient,  according  to  the  provisions  and 
directions  of  the  first-mentioned  act ;  and  that  the  roads 
and  footway  hereinafter  described  are  unnecessary  to  be 
continued,  do  order  that  the  same  public  roads  and  foot- 
ways be  stopped  up  and  extinguished,  (that  is  to  say,) 
[then  followed  a  description  of  three  roads,  of  which  one 
was  No.  7>  and  of  the  footway  No.  9,]  so  that  the  same 
roads  and  footway  may  be  divided  and  allotted  pursuant  to 
the  provisions  of  the  first-mentioned  act.     Given,  See.'' 

1st  Aug.  \Wn.  The  commissioners  made  their  award,  to 
which  the  map  was  attached,  and  which  recited  that  three  jus- 
tices &c.,  had,  at  a  special  sessions  held  at  Eastr Hampstead, 
on  23d  March,  1827,  ordered  that  the  several  public  roads 
and  the  footway  thereinafter  described,  should  be  thenceforth 
stopped  up  and  extinguished.  The  award  then  described 
the  roads  mentioned  in  the  order.  It  then  recited  that  those 
orders  had  been  confirmed  at  the  sessions,  and  declared 
that  the  said  several  roads  should  be  for  ever  stopped  up 
and  extinguished  as  public  roads,  and  that  the  said  three 
several  roads  should  be  for  ever  thereafter  for  the  exclusive 
use  of  the  persons  whose  lands  should  adjoin  thereto,  on 
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either  side  thereof,  and  it  then  declared  that  the  footway         i836. 
should  be  for  ever  extinguished. 

The  counsel  for  the  prosecution  took  several  objections  to 
the  orJfr,— and  contended  that  the  roads,  other  than  those  '^^^  Marquess 
included  in  the  order,  were  not  extinguished  by  reason  of  DownsHrRSc 
their  not  being  noticed  by  the  commissioners.  Under  the 
direction  of  the  learned  judge,  the  jury  found  a  verdict  for 
the  defendant,  and  his  lordship  gave  the  prosecutor  leave  to 
move  to  enter  a  verdict  of  guilty  upon  the  various  points 
which  bad  been  made. 

In  Easter  term,  IS34,  Ludlow,  Serjt.  obtained  a  rule  nisi 
to  set  aside  the  verdict  entered  for  the  defendant,  and  enter 
a  verdict  of  guilty,  upon  several  grounds.  Of  these  the  5th 
was,  that  the  order  of  magistrates  is  bad,  because  it  does 
not  appear  upon  the  face  of  the  order  that  the  justices  acted 
upon  view, — upon  which  objection  Rex  v.  Justices  of  Wor- 
ceUenhireia)  was  cited;  and  the  7th  was,  that  the  roads 
were  not  extinguished  by  the  circumstance  of  their  not  being 
set  out  in  the  map  or  mentioned  in  the  award,-*— and  upon 
this  objection,  Harber  v.  RoTid^b),  Logan  v.  J3urton{c), 
Thadcrah  v.  Seymour  (d),  were  referred  to. 

The  rule  was  argued  in  Trinity  term,  1 835,  before  Lord 
DenmafifCJ.,  LitlledaUfJ.,  PaUeson,J,,  and  Williams,  J. 
The  argument  as  to  the  5th  and  7th  points  (e),  on  which 
alone  the  Court  gave  judgment,  was  as  follows. 

(a)  8  Bam.  &  Cressw.  254;  jeant  obtained  the  rule  nisi. 

S.C.  per  nnmen  Rex  v.  Rogert,  1.  The  magistrates  of  the  dis- 

S  MaoD.  &  Ryl.  289.  trict  were  not  summoned  in  time 

(6)  9  Price,  58.  previously  to  the  making  of  the 

(c)  5  Bam.  &  Cressw.  5 IS;  8  order  for  stopping  up  the  roads, 

Dowl.  &  Ryl.  989.  inasmuch  as  one  was  summoned 

(</)  1  Crompu  &  Mees.  18.  And  on  the  20th  to  attend  a  meeting  on 

see  While  v.  Reevett  2  B.  Moore,  the  2Sd,  and  he  was  hot  one  of  the 

83;  Logan  v.  Burton,  8  Dowl.  &  justices  who  appeared  and  signed 

Ryl.  289,  5  Bara.  &  Cressw.  513.  the  order.    In  support  of  this  ob- 

(e)  The  following  were  the  other  jection,  he  cited  Rex  v.  Justket  of 

points  OD  which  the  learned  ser-  Worce$tenhire*,Rexy.Shej^ardff 

•  t  Bam.  &  Aid.  228.  t  3  Barn.  &  Aid.  414. 

VOU  VI.  H 
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18S6.  Jervis,  R.  V.  Richards,  and  J.  C.  Talbot,  shewed  cause. 

No.  7  (highway),  and  No.  9  (footway),  are  expressly  stop- 
V.  ped  up  by  the  order  of  justices,  and  Nos.  5  and  6  (highway) 

The  Marquess  ^^^  virtually  stopped  up  by  such  order,  because  they  arc 
DowjrsKiBE.  but  continuations  of  No.  7  (highway),  and  the  stopping  up 
of  No.  7  makes  them  impasses  or  culs-de-sac.  But  it  is 
said  that  the  order  of  justices  is  bad  in  not  stating  that  die 
justices  acted  upon  a  view  of  the  roads.  Undoubtedly  an 
order  for  stopping  up  highways  should  be  made  upon  the 
view  of  the  magistrates,  but  that  it  tvas  bo  made  sufficiently 
appears  upon  the  face  of  this  order.  It  states  that  the  jus- 
tices *'  having  particularly  viewed"  the  roads,  '^  and  being 
satisfied"  that  they  are  unnecessary,  **  do  order"  them  to  be 
stopped  up.  It  must  be  taken  from  the  language  used, 
that  the  justices  were  upon  the  view,  satiified  that  the  roads 
were  unnecessary.  Rex  ▼.  Justices  o^  Worcestershire  is 
therefore  inapplicable. 

By  the  operation  of  the  Inclosure  Act,  all  highways  and 
paths  in  East^Hampstead,  not  set  out  in  the  commissioners' 
map,  or  finally  ordered  to  be  set  out  or  continued,  are  to  be 
for  ever  stopped  up  and  extinguished,  and  are  to  be  deemed 
and  taken  as  part  of  the  lands  and  grounds  to  be  divided 

Rex  V.  Juttkes  qf  Surrey^,  and  4.  That  the  order  was  bad  be* 

Rex  Y.  Justices  qf  Suffolk,  t  cause  it  did  not  set  out  the  length 

S.  That  the  order  of  magistrates  and  breadth  or  the  termini  of  the 

did  not  sufficiently  describe  the  roads,  Which  it  ought  to  do,  be* 

roads,  nor  stop  them  up  as  being  cause  the  soil  of  any  road  stopped 

useless;  and  he  referred  to  the sche-  up  was  by  the  Private  Inclosure 

dule  of  55  Geo.  3,  c.  68,  and  to  Act  directed  to  be  allotted  by  the 

Rex  V.  Horner  %.  commissioners;  and  for  this  he  re- 

3.  That  the  order  of  magistrates  ferred  to  Rex  v.  Ker^oru 

was  bad  because  it  included  sevc-  6.  That  the  recitals  in  the  award 

ral  roads,  and  that  there  ought  to  Were  only  pnm&  facie  evidence  of 

have  been  a  separate  order  for  what  was  there  stated,  and  that 

each  road;  and  in  support  of  this  the  recitals  to  the  eflTect  that  the 

objection  he  referred  to  the  margin  roads  were  properly  stopped  up, 

of  the  schedule  of  13  Geo.  3,  and  were  contradicted  in  evidence, 
to  Rex  y.  Kenyan  §. 

*  5  Bam.  &  Cressw.  241 ;  7  Dow).  &  Ryl.  857. 
t  6B«m.&  Cressw.  110;  9  Dowi.  &  Ryl.  111. 
X  SBam.&  Add.  150. 
$  6  Barn.  &  Cressw.  640;  9  Dowl.  &  Ryl.  694. 
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mA  tllotted,     N&me  of  the  roads  in  question  were  set  out     '  1836. 
or*fiiiiHy  c^dered  to  be  set  out  in  the  map  as  public  roads.     Jl!^*!^^'^ 
An  of  them  are  consequently  for  ever  extinguished  by  the  v. 

operatioD  of  the  act,  and  have  been,  as  the  act  required,  ''^  Marquess 
allotted  either  as  land  or  as  private  occupation  roads.  It  Dowmshike* 
viU  probably  be  urged,  that  admitting  the  roads  over  the 
heath  to  have  been  stopped  up  by  the  operation  of  the  act^ 
such  of  tbe  roads  as  pass  through  old  inclosures,  are  pre* 
senred  by  the  proviso  in  the  enactment.  To  this  argument 
the  answer  is,  that  by  the  extinguishment  of  the  roads  over 
the  heath,  and  their  allotment  under  the  act,  the  roada 
thffDQgb  the  old  inclosures  are  become  impasses  or  culs-de- 
sac,  and  having  thus  lost  the  character  of  thoroughfares, 
can  no  longer  be  considered  as  public  roads.  Fpr  example, 
tlie  commissioners  have  allotted  tbe  land  at  the  end  of 
No.  1,  (Bond's  Lane,)  to  the  Marquess  of  Downshire, 
partly  as  new  inclosnre,  and  partly  as  a  private  occupation 
road,  ID  continuation  as  such  of  Bond's  Lane.  Bond's 
Lnne,  il  is  submitted,  is  therefore  stopped  up.  In  Wood 
V.  Veal  (a),  Abbott,  C.  J.  said,  "  I  have  great  difficulty  in 
conceiving  that  there  can  be  a  public  highway  which  is  not 
a  thoroughfare,  because  tbe  public  at  large  cannot  well  be 
m  the  uae  of  it."  Logan  v.  Burton,  Harber  v.  Rand,  and 
Thackrah  v.  Seymour,  are  all  distinguishable  from  the  pre- 
sent case.  The  last  case  was  decided  upon  the  11th  clause 
■I  the  General  Indosure  Act,  the  language  of  which  is 
very  different  from  the  language  of  this  act.  White  v. 
Itcroes  (6)  is  directly  in  point,  and  is  an  authority  to  shew 
that  the  road  was  stopped  up.  [Patteson,  J.  If  the  com- 
misaioners  had  intended  to  destroy  the  character  of  this 
rand^  they  ought  to  have  allotted  the  soil  of  it.]  They  have 
set  it  out  as  a  private  occupation  road.  [Patteson,  J.  They 
had  no  authority  to  do  that.]  The  commissioners  had  power 
to  stop  up  all  that  continuation  of  the  road  which  went  over 
the  waste.  They  have  exercised  that  power,  and  the  con- 
sequence is,  that  Bond's  Lane  is  become  an  impass  or  cul«- 
(•)  5  Baro.  h  AMen.  454.  (b)  3  B.  Moore,  23. 

m 
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1836.        de-sac.    By  operation  of  law,  as  soon  as  the  public  cease 


n^  IT  ^^  ^^^^  ^  '^S^^  ^^  E^  ^^  ^^®  extremity  of  a  road,  they  caiinot 

V.  go  on  any  part  of  it.    [Patteson,  J.  Suppose  a  bank  were 

The  Marquess  jj^y^  n^g^gg  a  highway,  would  it  cease  to  be  a  public  road  ?] 
PowNSHiA£«  If  done  by  competent  authority.  In  fVood  v.  Veal  {a)  there 
would  have  been  a  dedication  to  the  public,  had  not  the 
passage  been  stopped  up  at  one  end.  It  would  have  been 
idle  to  stop  up  Bond's  Lane  by  one  order,  and  then  make 
another  order  constituting  it  a  private  road.  [Patteson^  J. 
The  commissioners  have  treated  this  as  a  private  road,  and 
they  thought  it  was  so,  but  it  now  turns  out  to  be  a  public 
one.]  Because  Bond's  Lane  is  set  out  as  an  occupation  road, 
it  is  not  the  less  stopped  up  as  a  public  road.  If  Bond's 
Lane  is  stopped  up.  No.  8,  which  ran  from  it  to  Bowyer's 
Common,  is,  from  a  parity  of  reasoning,  also  stopped  up. 
The  same  argument  will  hold  with  respect  to  No.  7»  or 
<'  The  Road  to  the  North,"  and  to  the  footway  (No.  9)*  which 
ran  from  it  across  East-Hampstead  Park  to  the  heath. 

No.  1  is  stopped  up  because  it  is  become  an  impass  or 
c^l^e-sac. 

Nos.  2,  3,  and  4,  are  extinguished  because  they  are  not 
set  out 

Nos.  5  and  6  are  extinguished  because  they  are  not  set 
out,  and  also  because  they  run  into  No.  7#  which  is  stopped 
up  by  the  order. 

No.  7  is  stopped  up  by  the  order,  and  also  by  reason  of 
Nos.  5  and  6  not  being  set  out. 

No.  6  is  extinguished  because  it  runs  into  No.  1,  which 
is  stopped  up. 

No.  9  is  stopped  up  by  the  order,  and  also  because  it 
runs  into  No.  7,  which,  in  one  view  of  the  case,  is  stopped 
up  as  an  impass  or  cul«de-sac. 

Ludlow^  Seijt.,  Sir  W.  W.  Folkit,  and  Maclean,  in  sup- 

port  of  the  rule.    It  does  not  distinctly  appear  upon  the  face 

of  the  order,  that  the  justices  acted  upon  view.    Rex  v.  77ie 

Justices  of  Worcestershire  is  certainly  in  some  measure  dis- 

(a)  Suprd,  99. 
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tmguishable  from  the  present  case,  because  there  the  form 

of  the  order  was,  "  We  &c.  having  upon  view  found,  or  it 

having  appeared  to  us  that  8cc.,  do  order  8u:.;"  but  that  case 

determines  this,— that  the  order  ought  to  shew  that  the  jus-  Tlic  Marquess 

tices  have  had  a  view,  and  that  it  appeared  to  them  upon  Dowkshibb. 

that  view  that  the  highway  was  unnecessary.     Consistently 

with  what  is  stated  on  the  face  of  this  order,  the  justices 

may  have  come  to  the  conclusion  that  the  highways  were 

unnecessary,  upon  other  evidence,  and  by  other  means  than 

by  their  own  view.     The  order  is  therefore  invalid,  and 

cannot  have  the  effect  of  stopping  up  any  of  the  roads. 

By  the  verdict,  it  appears  that  (No.  1 )  Bond's  Lane  and 
the  other  roads  were  public  roads,  and  the  public  had  con- 
sequently a  vested  right  in  those  roads  previously  to  the 
passing  of  the  Inclosure  Act.  The  question  then  is.  Have 
the  commissioners  destroyed  that  vested  right?  It  is  true 
that  the  act  states  that  if  the  commissioners  omit  to  set  out 
and  continue  any  of  the  roads  in  East-Hampstead,  they  are 
to  be  extinguished ;  but  the  proviso  declares  that  no  roads 
passing  through  old  inclosures  shall  be  stopped  up,  without 
an  order  of  justices.  No.  1,  (Bond's  Lane,)  it  is  admit- 
ted, passed  through  old  inclosures,  and  so  likewise  does 
No.  6  (footway),  and  neither  of  them  is  included  in  the  jus- 
tices* order,  and  therefore  they  are  not  stopped  up.  If 
No.  1  (Bond's  Lane)  be  not  stopped  up,  the  roads  No.  2, 3, 4, 
which  run  into  it,  and  are  in  fact  continuations  and  parts  of 
of  it,  still,  in  law^  retain  their  existence.  Logan  v.  Burton, 
Harber  v.  Rand,  and  Thackrah  v.  Seymour,  shew  that 
where  a  road  passes  partly  through  inclosed  lands,  and  partly 
over  land  to  be  inclosed,  the  commissioners  have  no  autho- 
rity to  stop  it  up  without  an  order  of  justices.  It  never 
Was  intended  to  give  the  commissioners  the  power  to  stop  up 
old  roads  not  necessary  to  the  inclosure.  The  same  answer 
of  course  applies  to  the  second  argument,  with  respect  to 
No.  7,  C  The  Road  to  the  North,")  and  the  roads  running 
into  it. 

Cur.  adv.  vult. 
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1836.  Lord  Denman,  C.  J.,  id  the  course  of  this  tern,  delivered 

the  jadgmeDtof  the  Court,  which,  after  stating  the  record  and 
the  proceedings,  proceeded  as  follows: — The  roads  were 
nine  in  number;  that  is  to  say,  (as  laid  down  in  the  plans 
DowMSHiAs.  both  of  the  prosecutor  and  defendant,  which  agreed,) 
Nos.  1  to  7  inclusive,  highways;  the  former  (No.  1)  beiiig 
called  in  the  evidence  and  upon  the  plans  '^  Bond's  Lane,'' 
the  latter  (No.  7)  being  called  in  the  report  '^  The  Road  to 
the  North,*'  and  by  the  plans  also  appearing  to  go  in  that 
direction ;  and  Nos.  8  and  9  (footways).  Into  No.  1  (Bond's 
Lane)  ran  the  roads  over  certain  commons,  before  their 
indosure,  designated  by  the  Nos.  2,  3,  and  4,  in  both  the 
plans  respectively ;  md  into  No.  7  (The  Road  to  the  North) 
jran  the  Nos.  5  and  6,  also  passing  over  commons,  and  also 
laid  down  in  the  plans  of  the  prosecutor  and  defendant  As  to 
the  roads  generally,  they  were  found  by  the  jury  or  admitted 
by  the  defendant's  counsel  to  have  been  public;  that  is  to 
say,  the  first  seven  to  have  been  public  highways,  and  tlie 
last  two  to  have  been  public  footways.  The  burthen  there* 
fore  of  shewing  that  they  had  ceased  to  be  such,  or,  in 
other  words,  had  been  legally  stopped  up,  clearly  lay  upon 
the  defendant. 

For  this  purpose,  as  to  No.  7  highway,  and  No.  9  foot- 
way, a  certain  order  of  justices,  bearing  date  28th  March, 
1827,  was  relied  upon;  and  as  to  Nos.  6  and  6,  (before  de- 
scribed as  leading  into  No.  7,)  that  they  were  virtually  stop- 
ped up  by  the  same  order.  As  to  the  rest,  viz.  No.  1 
(Bond's  Lane),  and  Nos.  2,  3,  and  4,  leading  into  it,  and 
No.  8  (footway),  certain  acts  of  commissioners,  under  I  &  2 
Geo,  4,  cap.  32  (a),  "  for  inclosing  Lands  within  the  Manor 
and  Parish  of  East-Hampstead,"  were  relied  upon.  Indeed 
it  was  by  some  of  the  counsel  for  the  defendant  contended, 
that  what  had  been  done  under  the  act  above  cited  was 
effectual  for  stopping  up  all  the  roads,  and  that  the  order 
of  justices,  as  to  those  to  which  it  applied,  was  ex  abun- 
danti  cautel^  only,  and  superfluous. 

(fl)  Private  Act. 
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It  may  therefore  be  convenient,  perhaps,  first  to  consider        iaS6. 


the  last-mentioned  ground  of  defence — applicable  to  all.     __     ^ 
Bj  1  &  2  Geo*  4if  cap.  32  (a),  commissioners  are  empowered  «. 

to  make  new  roads,  and  also  *'  to  direct,  turn,  alter,  or  stop  "*  Mjrq"«is 
■p  any  of  the  present  public  or  private  carriage  roads,  or  DowiMaias. 
highways,  or  footpaths,  over  the  parish  o(  East-Hampstead, 
as  they  shall  think  proper."  They  are  also  directed  to  pre- 
pare and  sign  a  map  describing  the  roads,  and  to  give  cer- 
tain notices  therein  prescribed,  and  to  hold  a  meeting  for 
the  purpose  of  hearing  objections  and  compIainls,-^in  which 
they  are  to  be  assisted  by  a  juatice  or  justices  of  the  peace 
for  tbe  division, — the  commissioners  and  justice  or  juatioea 
to  have  power  to  confirm  Or  alter  the  said  map.  Then 
cornea  the  clause  relied  on  for  the  defendant,  ''  and  all 
roada,  highways,  ways,  and  paths,  in,  through,  and  over  the 
said  parish  ot  East-Hampstead,  or  auy  part  thereof,  which 
Shan  not  be  set  out,  or  finally  ordered  and  directed  to  be 
set  out  and  continued  as  aforesaid,  shall  be  for  ever  stopped 
np  and  eziinguiahed,  and  shall  be  deemed  and  taken  to  be 
part  of  the  lands  and  grounds  to  be  divided  and  allotted  by 
virtue  of  the  said  act."  It  has  therefore  he&n  argued,  that 
as  none  of  these  roads  have  been  set  out  and  coi^inued, 
they  are  at  once  extinguished.  We  tUnk,  however,  that  it 
is  nonecesaary  to  do  more  than  refer  to  the  proviso  con- 
tained in  the  very  clause  which  confers  the  above  power 
npoo  the  commissioners,  for  the  purpose  of  shewing  that 
the  argument  has  no  weight : — '*  Provided  also,  that  no  roads 
passing  through  old  indoaures  within  the  said  parish,  ahaM 
be  atopped  up,  diverted  or  turned,  or  in  any  way  altered, 
without  an  order  for  that  purpose,  under  the  hands  and  seals 
of  two  of  his  majesty's  justices  of  the  peace  for  the  said 
county  of  Berks," — which  is  to  be  subject  to  appeal  in  the 
manner  directed.  We  consider  this  to  be  decisive,  and  that 
oonae^ently  No.  1  (Bond's  Lane)  and  No.  8  (footway), 
which  are  uncovered  by  any  such  order,  still  exist,  in  point 
of  law,  as  a  highway  and  footway  respectively;  passing  as 

(o)  Pages  12  and  19. 
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1836.        they  do  undoubtedly,  according  to  both  the  plans,  through 

r2^l^      old  inclosures.   It  is  scarcely  necessary  to  add,  that  the  force 
The  Kino        ^   , .  ,  "^  ,         , 

v.  of.  this  proviso  seems  to  have  been  felt,  or  else  why  was  an 

The  Marquess  Qfj^^  of  justices  procured  for  Nos.  7  and  9  respectively. 

DowNSHiRfi.  .We  are  next  to  consider  the  effect  of  No.  1  (Bond's 
Lane)  existing  still,  so  far  as  Nos.  2, 5,  and  4,  highways 
leading  into  it,  are  concerned.  We  call  them  highways, 
because,  as  has  already  been  observed,  they  were  found,  or 
admitted  to  be  so,  subject  of  course  to  the  effect  of  the  pro- 
ceedings which  we  have  already  noticed.  Their  leading 
over  commons  is  a  circumstance  wholly  immaterial  as  to 
their  being  or  not  being  public  highways,  and  assuredly  they 
may,  and  indeed  must  be  such,  if  in^the  direction  leading 
from  Bond's  Lane  they  terminate  (as  in  Bond's  Lane  they 
do)  in  an  ancient  and  public  highway.  The  consequence 
therefore  seems  to  be,  and  we  think  is,  that  No.  I  (Bond's 
Lane)  still  remaining  in  law  a  highway,  those  above  men-- 
tioned  (Nos.  2, 3,  and  4)  remain  so  likewise.  It  seemed  at 
first  as  if  another  course  (laid  down  upon  the  prosecutor's 
plan)  had  been  intended  to  be  substituted  for  Nos.  2,  3,  and 
4,  and .  to  supersede  these  roads.  It  is  obvious,  however, 
that  this  cannot  be,  for  there  is  no  public  communication 
between  that  course  which  we  are  noticing  and  Bond*8 
Lane,  that  communication  (such  as  it  is)  being  expressly 
laid  down  as  a  private  occupation  road. 

.We  are  lastly  to  examine  the  effect  of  the  order  of  justices 
above  adverted  to,  by  which  (independently  of  the  supposed 
stoppage,  by  their  not  being  continued  as  roads  by  the  com*- 
missioners)  No.  7  and  No.  9  are  supposed  to  have  been 
legally  stopped  upy^^or,  in  other  words,  we  are  to  examine 
the  validity  of  the  order  of  justices.  That  order  is  in  the 
following  form.  (Here,  his  lordship  read  the  order.)  Now 
in  ascertaining  how  far  this  order  can  be  sustained,  it  is  to 
be  premised  that  it  must  be  made  *'  upon  view"  of  the  jus* 
tices.  So  says  the  statute:  and  accordingly  we  consider 
that  an  inquiry  is  not  open  to  us,  whether  any  other  mode 
of  proof  be  suflScient  to  inform  and  satisfy  them.    Actual 
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mspection  is  to  be  the  foundation  of  their  jurisdiction,  and 
perhaps  a  knowledge  of  the  state  of  the  country-— necessary 
and  commodious  passage  and  communication  &c. — may  be  v, 

better  so  acquired  than  otherwise.   So,  however,  it  is  written.  '^^  Marquew 
Now  upon  this  subject  of  the  jurisdiction  of  justices  of  the    Downsbibb. 
peace,  we  are  not  aware  that  any  material  distinction  has 
been  made  in  this  Court  between  the  mode  of  construction 
of  an  order  of  justices  and  a  conviction  by  them,  whatever 
iavourable  intendment  may  be  made  in  support  of  the  former, 
when  oDce  the  essential  point  of  jurisdiction  is  established; 
Rci  V.  Hulcott{a)    This  point  therefore  being  (as  we  con- 
ceive it  is)  perfectly  clear,  the  question  is,  whether  the  ori- 
ginal allegation  of  *^  a  particular  view*'  does  necessarily,  or 
by  fair  construction,  extend  over  the  whole  order,  up  to  the 
passage  which  directs  the  stoppage.     Or  rather,  does  not 
the  statement  of  ''  being  satisfied  &c."  stand  wholly  inde- 
pendent of  the  original  allegation  of  view?    Whatever  might 
have  been  the  inference,  if  the  recital  had  been  continued 
in  an  unbroken  chain,  firom  the  beginning  to  the  end,  the 
caae  is  otherwise  here.     The  clause  containing  the  original 
and  material  allegation  of  "  a  view,"  is  separated  in  a  very 
marked  manner  from  that  wherein  the  satisfaction  of  the 
joattces,  and  the  grounds  of  it,  are  contained.     It  would  be 
a  very  violent  and  forced  construction,  as  we  think,  to  refer 
the  grounds  of  the  procedure  by  the  justices  to  the  view  in 
the  earlier  part  of  the  order,  rather  than  to  some  other  means, 
by  which  their  judgment  was  influenced  and  themselves 
''tatiafied,"  as  declared  in  the  subsequent  part  of  that  order. 
We.  think  that  it  does  not,  by  any  fair  or  reasonable  infer- 
ence, (and  such  only  ought  we  to  apply,)  follow,  that  the 
motive  operating  upon   the  justices  was  the  view  only. 
They  might,  consistently  with  a  fair  and  reasonable  con- 
struction of  the  order,  have  been  influenced  by  other  proof. 
If  so,  the  justices  never  obtained  jurisdiction  over  the  sub- 
ject, and  their  order  cannot  be  supported.    No.  7,  highway, 
and  No.  9f  footway,  stand  therefore  in  the  same  position  as 

(fl)  6  T.  R.  583. 
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1886.  the  Other  roads,  reapectiag  which  our  opioion  has  riready 
been  pronouoced.  We  have  only  to  add,  that  the  effect  of 
the  order  of  jusuces  being  removed  is,  that  Nos.  5  and  6 
(branches,  if  they  may  be  so  called,  of  No.  7,  becaoae  lead- 
DaiwmwmiMs.  ing  into  it,)  are  in  the  same  situation  with  respect  to  No,  7* 
as  Nos,  2, 3,  and  4  are  in  with  respect  to  No.  1  (Bond's  Lane)* 
It  is  not  necessary,  therefore,  to  repeat  the  reasons  wbick 
induce  us  to  arrive,  as  to  them,  at  the  same  conclusion. 

The  result  therefore  is*  that  a  verdict  must  be  eoteied  for 
the  Crown,  as  to  all  the  roads  ubovt  particuUriy  specified. 

Rule  absolute. 


Johnson  t?.  The  Churchwardens  and  Overseers  of  the 
Parish  of  St.  Peter,  in  the  City  of  Hereford. 

Where  a  les-    ASSUMPSIT.     First  count :  (hat  whereas  on  1st  May, 

see  covenanis  ....  ,    . 

to  yield  up  the  1829,  m  consideration  that  the  defendants,  at  their  requcat, 

Sie'eLTof  the  ^^  become  and  were  tenants  to  the  plaintiflf  of  ceitaHi 
term  in  as  premises  of  the  piaintifT,  situate,  &c.  which  had  bef<M«  then 
aTth^  were^°  consisted  of  two  separate  messuages,  but  which  had  been 
in  when  the  altered  and  converted  into  a  workhouse  for  the  use  of  the 
granted,  and  parish,  and  which  then  remained  so  altered  and  ooaverfeed^ 
after  the  expi-  ^^^  ||,g  i^^^g  (amongst  others)  that  the  deCendnto 
term  holds'  sbould,  during  the  tenancy,  at  their  own  costs  and  charges, 
rmTe»rT'  >^P  ^^"^  premises  in  good  and  tenantable  repair,  and,  at 
year,  no  im-  tbe  expiration  of  the  tenancy,  re*alter  and  re-convert  the 
aiises^™*^    sud  workhouse  into  two  separate  messuages^  and  realone 

yield  up  the  ihe  premises  to  the  state  and  condition  in  which  they  wene 
premises  at  .       ,  •      ,  •  ,  •  i    ■  .• 

the  expiration  previously  to  such  alteration  and  conversion,  and  deliver 

of  the  new  ^p  ^^  ^^^^  ^^  ||^^  plaintiff  so  re-altered,  re«conveffted,  and 
tenancy,  m  the     ^  .  "^  ^  ' 

state  in  which  restored,  and  in  such  good  and  tenantable  repair,  together 

when^rori-    ^^^  ^  buildings,  which  might  be  erected  thereon, — tbe 

^nalleasewas  defendants   promised    accordingly.      Averment:    that   tiie 

tenancy  continued  for  a  long  apace  of  time,  to  wit,  from 
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the  said   I  at  May,  1829»  until  1st  May,  1833,  when  the 

defendaota     delivered    up    possession    to    the    plaintiff.      , 

Breach:  that  the  defendants  did  not  keep  the  premises  in  v. 

good  and  tenantable  repair,  or  re-alter,  or  re-convert  the    ^aniens  and 

workhouse  into   two  separate  messuases,  or  restore  the    Overseen  of 

.       ,  ^^  J.  .        .        1 .  1^     .  St.  Pete*, 

preoiiaes  to  the  state  and  condition  m  which  they  were    Hersfojib. 

previously  to  their  alteration  and  conversion,  or  deliver  up 
the  same  so  re-altered,  re-converted,  and  restored. 

Secxmd  count,  framed  as  the  first,  but  upon  a  promise 
merely  to  keep  the  premises  in  good  and  tenantable  repair. 
Third  count,  upon  a  promise  in  the  ordinary  form  by  a 
tenant  to  keep  the  demised  premises  in  good  and  tenanta- 
ble order,  repair,  and  condition. 
Plea :  dob  assumpsit 

At  the  trial  at  the  Hereford  summer  assizes  1834,  before 
Alderum,  B.,  a  verdict  was  found  for  the  plaintiff,  damages 
50(M.y  subject  to  the  award  of  a  barrister,  who  was  to  direct 
for  what  amount  the  verdict  should  stand,  or  whether  it 
should  be  set  aside  and  a  verdict  entered  for  the  defend- 
auta»  and  who  was  to  state  in  his  award  any  question  of 
law  which  he  might  be  requested  to  raise,  either  as  to  the 
right  of  the  plaintiff  to  recover,  or  as  to  the  principle  on 
which  the  damages,  if  any,  were  to  be  settled. 
ITbe  award  stated  the  following  circumstances.  Award. 

15th  December,  1807.  By  indenture  of  lease,  Hencourt 
fFoo/Eet  demised  two  messuages  with  a  garden,  for  21  years, 
from  the  26th  of  December  then  next,  at  the  yearly  rent  of 
16/.  J&.  payable  at  Midsummer  and  Christmas,  to  Francis 
Gritton  and  WilUam  George,  churchwardens,  and  Thomas 
Day  overseer  of  the  poor  of  St  Peter's,  Hereford,  who 
covenanted  for  themselves  and  their  successors,  church- 
wardens and  overseers  of  the  poor  of  the  said  parish  of 
St  Peter's  for  the  time  being,  that  they  and  their  succes- 
sors, churchwardens,  &c.  would  from  time  to  time,  and  at 
all  times  during  the  term,  at  their  own  costs  and  chaises, 
keep  in  good  and  teiiantable  repair  the  demised  premises, 
aad  ut  the  end  of  the  term  would  leave  the  premises  in 
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1836.        such  good  and  tenantable  repair,  together  with  all  such 
y^^^^'^^      buildings  as   the  lessees    and   their  successors,   church- 

JOHMSON  .  o  .    .  ,  t     t         i_ 

v.  wardens  cCc.  might  erect  upon  the  premises  ;  and  also  that 

I^rtensTnd  ^^  lessees  and  their  successors,  churchwardens,  8cc.  should 
OverBeers  of  not  convert  the  premises,  or  any  part  thereof,  into  a  bury- 
Herekhid.  '"8  ground,  but  on  the  contrary  should  keep  the  same  for  a 
workhouse  for  the  use  of  the  parish,  or  for  such  other 
purposes  as  they  might  think  proper,  provided  the  pre- 
mises were  left  at  the  end  of  the  term  in  the  state  and 
condition  they  were  in  at  that  time. 

Under  this  lease  the  premises  were  occupied  by  the 
parish  until  25th  December,  1828,  when  the  term  expired; 
the  two  messuages  having  been  converted  into  one  poor- 
house  and  continuing  in  that  state  on  the  said  25th  Decem- 
ber. The  premises  were  not  given  up  at  that  time,  but 
continued  to  be  occupied  as  the  parish  poor-house;  and 
the  rent  of  l6/.  I65.  per  annum  was  paid  by  the  parish 
officers  for  the  time  being,  until  2d  February,  1833,  when 
possession  was  given  up  to  the  plaintiff  after  notice  to 
quit  given  by  the  parish  officers.  Previously  to  the  expi- 
ration of  the  term,  Woakes  assigned  the  reversion  to  Hen^ 
demon  J  who  in  February,  1829,  assigned  to  the  plaintiff. 
The  rent  up  to  February,  1829>  was  paid  to  Hender$on. 
From  that  time  the  rent  days  were  altered  from  Midsum- 
mer and  Christmas,  to  2d  February  and  2d  August. 

The  arbitrator  then  found,  that  the  above  covenant  to 
repair  was  broken  by  Gritton,  George,  and  Day,  at  the 
expiration  of  the  lease,  and  that  the  dilapidations  amounted 
to  53/.,  and  that  that  amount  of  dilapidations  still  con- 
tinued at  the  time  when  the  possession  was  given  up  on 
2d  February,  1833,  but  no  more :  and  he  found  that  the 
covenant  for  the  leaving  of  the  premises  in  the  same  state 
and  condition  as  at  the  time  of  the  demise,  was  also  broketi 
at  the  expiration  of  the  iease^  if  the  Court  should  be  of 
opinion  that  the  non-conversion  of  the  workhouse  into  two 
distinct  tenements  constituted  a  breach  thereof.  If  the 
defendants  were  to  be  considered  as  holding  after  the  de* 
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terminatioD  of  the  lease,  as  upon  the  terms  of  tenant  from  1836. 

jear  to  year  simply,   then  he  found  that  they  had  fully 

repaired  the  premises  during  the  whole  of  such  their  yearly  ""v.. 

tenancy,  as  far  as  such  tenants  are  liable.    If  they  were  to  ^^^"^ 

be  considered  as  holding  subject  to  the  same  terms    as    Overseen  of 

St  '  Petsk 
were  contained  in  the  above  lease,  then,  as  to  the  amount    q^rspord' 

of  dil^idations,  he   did  not  find   any  thing  to  be  due 

beyond  the  53/.  due,  as  already  stated,  on  25  December, 

1888,  and  which  still  continued  due  on  2  February,  1833, 

the  dilapidations  being  the  same  at  both  periods ;  but  he 

found  that  the  reconversion  of  the  poor-house  into  two 

booses,  in  the  same  state  and  condition  as  at  the  time  of 

the  origioal  demise,  would  cost  51. 

Upon  the  statements  of  facts  so  found  by  the  arbitrator 
for  the  opinion  of  the  Court,  he  awarded  that  a  verdict 
should  be  entered  for  the  defendant,  unless  the  Court 
should  be  of  opinion  that  the  plaintiff  is  entitled  to  recover 
the  said  several  sums  of  53/.  and  5/«  or  either  of  them,  and 
accordmg  to  such  decision  of  the  Court  he  awarded,  that  the 
verdict  should  be  reduced  to  the  sum  of  58/.,  63/.  or  5/., 
with  40s.  costs. 

In  Michadmas  term,  1834,  Maule  obtained  a  rule  cal« 
lii^  upon  the  defendants  to  shew  cause  why  the  verdict 
and  judgment  should  not  be  entered  for  the  plaintiff  for 
53/.  or  5/.,  or  both,  and  why  the  award  of  the  arbitrator 
should  not  be  set  aside,  on  the  ground  that  he  ought  to 
have  directed  a  verdict  for  the  plaintiff  for  58/.  or  53/.  or 
SL    Against  this  rule 

Talfaurdf  Serjt.  and  Godson  now  shewed  cause.  The 
determination  of  the  arbitrator  is  right.  The  covenants 
were  broken  at  the  time  when  the  lease  expired.  The 
present  plaintiff  having  become  possessed  of  the  reversion 
since  the  expiration  of  the  lease,  could  not  recover  for 
breaches  of  covenants  contained  in  that  lease,  and  the 
piesent  defendants  having  come  into  possession  of  the 
pfemises  also  since  the  lease  expired,  cannot  be  liable 
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1896.  vpon  those  covenants.  Both  the  plaintiff  and  the  defend- 
ants are  strangers  to  the  lease.  It  is  very  questionable 
whether  the  lease  could  be  legally  binding  npon  the 
The  Cbiireh*  perish, — whether  the  parish  officers  were  cowupctad  to 
OTciMenoT  take  the  lease  in  question;  but  supposing  that  the  lease 
He^rd  ^^  valid,  the  remedy  for  breach  of  the  covenants  cod- 
tained  in  it,  wouM  be  by  action  of  covenant,  not  asannipsit. 
But  it  will  be  said,  that  the  defendants,  by  hoMing  over 
after  the  expiration  of  the  term,  impliedly  contracted  to  ' 
hold  upon  the  terms  of  keeping  the  premises,  and  deliver- 
ing them  up  at  the  end  of  their  tenancy,  in  good  repair, 
and  of  leaving  them  at  the  end  of  the  term  in  the  stale 
and  condition  that  they  were  in  at  the  time  of  the  original 
demise.  It  cannot,  however,  be  implied  from  snch  hoMing 
over,  that  the  tenants  contracted  to  pnt  the  premises  in 
better  repair  than  they  were  in  at  the  time  of  the  conH 
mencement  of  their  new  tenancy.  In  the  ordinary  case  of 
landlord  and  tenant,  no  such  implication  would  arise  ;  and 
even  were  that  otherwise,  the  rule  that  would  govern  that 
case  could  not  apply  in  a  case  where  the  tenants  are  pamk 
officers,  both  because  of  the  continual  change  of  the 
tenants  in  the  latter  case,  and  because  it  is  contrary  to  the 
spirit  of  the  poor  laws,  that  the  contributors  to  the  poor^ 
rates  of  one  period  should  be  burthened  with  the  expense 
of  repairing  dilapidations  suffered  by  the  parish  officers 
of  an  antecedent  period. 

Maule  and  JR.  V.  Richards,  contr^  The  lease  was 
binding  upon  the  parish  officers  from  the  year  1819,  when 
the  act  of  59  G&^,  3,  c.  12,  passed,  if  not  previously.  Dur- 
ing the  continuance  of  the  lease,  the  parish  officers  were 
in  possession  under  a  covenant  that  they  would  keep  the 
premises  in  good  repair,  and  at  the  end  of  the  term  deliver 
them  up  in  good  repair.  At  the  expiration  of  the  lease, 
they  continue  in  possession,  under  an  implied  contract  to 
hold  upon  the  terms  of  the  lease  in  so  far  as  those  terms 


HILARY  TERM,  VI  WILL.  IV. 

are  applicable  to  their  new  situation,  Digby  v.  Atkinson  {a). 
Can  it  then  be  inferred  that  the  defendants  were  to  hold 
the  premises  discharged  from  their  covenant  to  deliver  up 
in  good  repair  i  The  holding  over  creates  a  mere  prolon* 
gation  of  the  term,  and  the  rights  and  liabilities  of  the 
parties  are  no  otherwise  varied  than  they  must  necessarily 
be  varied  by  reason  of  the  new  contract  not  being  under 
seal.  Suppose  it  had  been  indorsed  on  the  lease,  that  the 
parties  should  go  on  from  year  to  year,  and  this  had  been 
sealed,  would  not  an  action  of  covenant  have  lain,  for  not 
delivering  up  the  premises  in  good  repair  and  in  the  same 
condition  that  they  were  in  at  the  commencement  of  the 
original  term  ?  [Lord  Denman,  C.  J.  I  have  doubts  whe- 
ther we  can  treat  this  as  a  matter  of  law.  In  Digby  v* 
Atkinson  the  agreement  to  hold  upon  the  same  terms  as 
&r  as  they  are  applicable  to  the  new  situation  of  the 
tenant,  is  treated  as  a  promise  implied  from  the  holding 
over.  littledale,  J.  It  is  not  a  matter  of  law.  It  was  a 
question  for  the  jury,  whether  the  defendants  did  hold  on 
the  same  terms.]  It  is  submitted  that  such  agreement  is 
matter  of  legal  inference ;  and,  besides,  under  the  authority 
given  to  the  arbitrator,  he  is  at  liberty  to  submit  matters 
which  may  be,  in  some  sense,  inferences  of  facts.  It  is 
said  that  the  defendants  are  strangers  to  the  lease,  and 
that  it  would  be  contrary  to  the  policy  of  the  poor  laws  to 
bold  parish  officers  liable  for  by-gone  dilapidations.  They 
are  not  strangers  to  the  lease,  for  by  operation  of  59  Geo, 
3,  c.  12,  s.  17(6),  the  churchwardens  and  overseers,  and 


(«)  4  Campb.  975;  pott,  114. 

{h)  Which  enacts,  <<  that  all 
bmMiogi,land8,and  hereditaments 
which  shall  be  purchased,  hired, 
or  taken  on  lease  of  the  chorch- 
wiidens  and  overseers  of  the  poor 
of  any  parish,  hy  the  authority 
and  for  any  of  the  purposes  of  this 
act,  shall  be  conveyed,  demised, 
and  assured  to  the  churchwardens 
and  oveneers  of  the   poor  and 
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their  successors  in  trust  for  the 
parish;  and  such  churchwardens 
and  overseers  of  the  poor,  and 
their  successors,  shall  and  may, 
and  they  are  hereby  empowered 
to  accept,  take,  and  hold,  in  the 
nature  of  a  body  corporate,  for 
and  on  behalf  of  the  parish,  all 
such  buildings,  lands,  and  heredi- 
taments, and  also  all  other  build- 
ings, lands,  and  hereditaments  be- 
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their  successors,  are  entitled  to  hold  buildings  &c.  hired  by 
them  or  in  any  way  belonging  to  the  parish,  in  trust,  for 
the  parish,  as  a  quasi  body-corporate  {Dae  d.  Jackson  v. 
Htley{a\  was  here  referred  to).  Nor  would  it  be  con- 
trary to  the  policy  of  the  poor  laws  to  bold  the  defendants 
liable  for  their  dilapidations,  notwithstanding  that  they 
happened  before  the  year  ]8£8,  when  the  lease  expired;  for 
by  59  Geo.  3,  c.  12,  s.  8  (6),  the  churchwardens  and  over* 


longing  to  such  pnrish:  And  in  all 
actions,  suits,  indictments,  and 
other  proceedings  for  or  in  rela- 
tion to  any  snch  buildings  &c.  or 
the  rent  thereof,  or  for  or  in  rela- 
tion to  any  other  buildings  &c. 
belonging  to  such  parish,  or  the 
rent  thereof,  and  in  all  actions 
and  proceedings  upon  or  in  rela- 
tion to  any  bond  to  be  given  for 
the  faithful  execution  of  the  office 
of  an  assistant  overseer,  it  sliall 
be  sufficient  to  name  die  church- 
wardens and  overseers  of  the  poor 
for  the  time  being,  describing 
tliem  as  the  churchwardens  and 
overseers  of  the  poor  of  the  parish 
for  which  they  shall  act,  and 
naming  such  parish;  and  no  ac- 
tion or  suit,  indictment  or  other 
proceeding,  shall  cease,  abate,  or 
be  discontinued,  quashed,  de- 
feated, or  impeded,  by  the  death 
of  the  churchwardens  and  over- 
seers named  in  such  proceeding, 
or  the  deaths  or  death  of  any  of 
them,  or  by  their  removal,  or  the 
removal  of  any  of  them  from,  or 
the  expiration  of,  their  said  of* 
fices." 

(a)  10  Barnw.  &  Ciess.  885. 

(b)  This  section  enacts,  <'  that 
in  anjr  parish  not  having  a  work- 
house for  the  poor  thereof,  or 
where  the  workhouse  shall  be 
found  insufficient  or  inconvenient. 


it  shall  be  lawful  for  the  church* 
wardens  &c.,  by  the  direction  of 
the  inhabitants  in  vestry  assem- 
bled, to  erect  and  build  in  such 
parish  a  suitable  workhouse,  or  to 
alter  and  enlai^e  any  messuage  or 
tenement  belonging  to  such  parish 
for  that  purpose,  or  to  purchase  or 
take  on  lease  any  ground  within 
the  parish  for  the  purpose  of  soch 
building,  or  for  enlai^ging  any 
other  messuage  or  tenement  be- 
longing to  such  parish  for  that 
purpose;  or  such  churchwardens, 
&G.  may  and  are  hereby  autho- 
rized to  add  to  and  enlarge  any 
such  insufficient  workhouse,  as  the 
inhabitants  of  the  parish  in  vestry 
shall  think  fit  and  direcu" 

By  this  section  parish  officers 
are  authorized  to  take  on  leau  any 
ground  for  the  purpose  of  building 
a  workhouse,  but  they  are  not  ex- 
pressly empowered  to  take  ou 
lease  any  messuage  or  tenement 
for  the  purpose  of  making  a  work- 
house. In  other  sections,  and  es- 
pecially in  section  10,  which  au- 
thorizes the  churchwardens  &c.  of 
any  parish  ^'  in  which  no  sufficient 
workhouse  can  be  procured  for 
the  accommodation  of  the  poor 
thereof,''  to  purchase  or  hire  any 
suitable  and  convenient  house  or 
building  for  that  purpose  in  any 
adjoining parith ;  and  insect.  17, 
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seers  may  take  leases^  and  are  therefore  of  course  com- 
petent to  make  covenants  to  repair  and  deliver  up  at  the 
end  of  the  term  in  good  repair, — the  effect  of  which  cove- 
nants may  be  to  throw  upon  those  who  constitute  the 
body  of  parishioners,  at  the  end  of  the  term,  a  liability  in 
respect  of  dilapidations  of  a  period  long  antecedent.  In 
that  case  the  objection  would  have  much  greater  force. 
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Cur.  adv.  vult. 


1*bc  judgment  of  the  Court  was  on  a  subsequent  day 
delivered  by 

Lord  Denman,  C.  J,  as  follows: — This  action  was  re- 
ferred to  a  barrister,  who  found  certain  facts  specially  for 
the  consideration  of  the  Court.  It  appeared  that  the 
plaintiff  had  bought  the  premises  under  a  person  who  had 
let  them  to  the  defendants'  predecessors  for  a  term  of  21 
years,  which  had  expired  before  the  purchase ;  that  one 
of  the  covenants  in  the  lease  was,  that  the  lessees  would 
restore  the  premises  at  the  end  of  the  term  in  proper  repair, 
and  io  the  plight  in  which  they  were  at  the  beginning  of 
the  lease;  that  the  premises  had  been  converted  during 
the  term  from  two  cottages  into  one  workhouse,  and  were 
in  that  condition  when  the  lease  expired,  and  so  continued, 
till  the  action  brought,  in  the  possession  of  the  successive 
churchwardens;  but  that  in  all  other  respects  the  defend- 
ants, since  the  end  of  the  term,  had  fully  performed  the 
covenants  in  the  lease.     The  arbitrator  found  damages  to 


vbich  speaks  of  all  *^  buildings, 
lands,  and  beredicaments,  which 
ahall  be  purchased,  hired  w  taken 
«■  leaat  by  the  chorchwardens, 
4c.  by  the  aothoritjr  of  or  for  any 
«f  the  purposes  of  this  act."  It 
Wf  to  be  implied  that  power  to 
take  leases  of  buildings  had  been 
pvcD  to  the  churchwardens,  &c. — 
Tbat  they  should  hare  such  power, 

VOL.  VI. 


is  obviouslj^  necessary  to  the  main- 
taining of  the  present  notion.  It 
is  to  be  observed,  that  in  22  Geo.  3, 
c.  83,  which  is  for  some  purposes 
referred  to  in  59  Geo.  S,  c.  12, 
the  power  to  hire  buildings  for  the 
purposes  of  the  act  is  given  in 
express  terms  to  the  guardians  of 
the  poor  of  parishes  which  adopt 
the  provisions  of  that  act. 
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the  extent  of  the  deterioration  caused  by  the  premises 
remaining  in  that  state,  subject  to  the  opinion  of  the 
Court,  but  made  his  award  in  the  defendants'  favour*  if  we 
should  think  them  not  liable  to  make  good  that  damage. 

The  plaintiff  relied  on  the  general  principle,  that  where 
premises  are  held  on  by  the  same  tenant  of  the  same  land- 
lord, after  the  expiration  of  a  lease  granted  to  the  former 
by  the  latter,  without  a  new  contract,  the  law  will  imply  an 
agreement  to  hold  on  the  same  terms.  He  cited  the  case 
of  Dightf  V.  Atkinson  {a\  where  a  party  so  continuing, 
having  been  originally  bound  by  his  covenants  to  keep  in 
repair,  was  held  liable  to  make  good  a  loss  by  accidental 
fire.  Digby  v.  Atkinson  would  have  been  applicable  if 
the  decision  in  that  case  had  been  in  respect  of  a  fire  which 
had  happened  during  the  term  (6).  But  in  respect  of  a  fire 
so  happening,  the  plaintiff  could  only  have  had  an  action 
of  covenant  upon  his  lease,  not  an  action  of  assumpsit  on 
the  breach  of  an  implied  contract,  arising  out  of  a  new 
tenancy  from  year  to  year,  when  the  defendants  became 
tenants  of  premises  in  that  very  condition  which  they  are 


(a)  4  Campb.  275,  ante.  111. 

(6)  As  to  this  liability  see  Dyer, 
56  a ;  Paradine  v.  Jane,  Aleyne, 
86;  Poole  V.  Archer,  Skino.  210, 
2  Show.  410,  Style,  47;  Compton 
V.  jilten,  Style,  162 ;  Earl  of  Chet- 
,  terfield  v.  Buke  of  Bolton,  2  Com. 
Rep.  627 ;  Monk  v.  Cooper,  2  Ld. 
Rayin.  1477,  and  2  Stra.  76S; 
Walton  V.  Waterhoute,  2  Wins. 
Saund.  420;  ibid.  422,  n.  (2); 
Betfaur  ?.  We$ton,  1  T.  R.  310; 
Doe  r.  Sandham,  ibid.  705,  710; 
Steele  v.  Wright,  ibid.  708,  cited; 
Cutter  V.  PoweU,  6  T.  R.  320; 
IFeigaU  x,  WalterM,  ibid.  488,  and 
9  Anst.  575;  Bullock  v.  Dommitt, 
6  T.  R.  650,  and  2  Chitt.  Rep.  65; 
Hare  v.  Groves,  3  Anst.  687; 
Brown  v.  Quitter,  Ambler,  619; 
Pym  V.   Blackburn,  3   Ves.  34; 


Baker  v.  Holtpgaffel  (Holtzap/el), 
4  Taunt.  45,  and  18  Ves.  116; 
Phillipton  V.  Leigh,  1  Esp.  N.P.  C. 
398 ;  Loader  v.  Kemp,  2  CaVr.  & 
Payne,  375;  22  Car,  2,  c.  11,  s. 
81;  1  Fonbl.  Tr.  Equity,  336. 
As  to  the  law  of  Scotland  upon 
this  subject,  see  Lord  Keith  r. 
Keir,  12  Faculty  Decisions,  679; 
M'KenMie  v.  M'Leod,  10  Bingh. 
385,  and  the  cases  cited,  ibid.  391 
n.  As  to  the  American  Law,  see 
Hattett  V.  Wylie,  3  Johns.  Rep.  44 ; 
Fowler  V.  Bott,  6  Massachusetts 
Rep.  63;  PotUrd  ?.  Skaaffer,  1 
Dall.  210.  And  as  to  the  law  of 
France,  see  Pothier,  Traits  du 
Contrat  de  Bail,  No.  190,  192; 
Code  Civil,  (formerly  Code  Napo- 
leon) No.  1733,1734. 
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supposed  to  have  undertaken  that  they  should  never  fall         1836. 

into.  ^^r^"^^^ 

Johnson 

The  change  of  parties  produces  another  difficulty.    The  v. 

defendants  were   and   are  clearly  liable  to  their  original   ^^^^^s  and 

lessor  on  their  breach  of  covenant.     How  then  can  they  be    Overseers  of 

St  Peter 
also  liable  to  their  new  landlord  for  the  same  damage  as     Hereford. 

arijiing  from  the  breach  of  their  implied  undertaking? 
This  would  be  manifestly  unjust.  But  there  is  no  injus- 
tice in  confining  the  remedy  to  that  party  the  covenant 
with  whom  was  broken,  who  has  either  sold  the  premises  for 
a  lower  price  for  that  reason^  or  has  received  the  full  price 
on  the  supposition  that  the  damage  is  to  be  made  good. 
In  the  former  case  he  may  sue  on  his  own  account, — in  the 
latter,  as  trustee  for  his  vendee. 

Something  was  said  on  the  alteration  of  the  law  relating 
to  churchwardens ;  but  we  do  not  think  it  could  affect  the 
present  question,  as  the  former  lease,  to  whatever  extent 
it  may  be  binding,  is  not  the  actual  contract,  but  only  evi- 
dence of  the  contract  that  came  into  existence  upon  its 
termination. 

Rule  discharged;  the  verdict  and  judgment 
to  be  entered  for  the  defendant. 


The  King  r.  The  Justices  of  Gloucestershire. 

AT  the  commencement  of  this  term.  Greaves  obtained  a  All  magisterial 
rule  calling  on  the  justices  of  Gloucestershire    to  shew  gyer  places  or 

cause   why  a  mandamus  should  not  issue,  commanding  precincts, 

■^  .  which  by  the 

them  to  enter,  as  of  the  last  general  quarter  sessions,  the  Boundary  Act 

application  then  made  for  inrolling  an  order  made  by  two  ^^^^\^\^^ 
justices  of  the  county,  for  diverting  and  turning  a  certain  daded  within 
public  footway  in  the  parish  of  Clifton,  and  to  enter  con-  ^^^^ds  of  any 

borough  men* 
tioned  in  the  first  division  of  schedules  (A.)  and  (B.)  to  the  Municipal  Reform  Act, 
(3  &  3  WUi.  4,  c.  76,)  is,  from  the  passing  of  the  latter  act,  vested  eiclusively  in  the 
borouf^h  justices. 

I  fi 
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tinuajices  thereon  to  the  next  general  quarter  seasiopi^  oC 
the  peace,  to  be  holden  in  and  for  the  said  county,  and  at. 
such  sessions  to  bear  and  determine  the  said  applii^ation. 

An  appUcaMon  had  been  made  at  the  Epiphany  sesMom^ 
to  inrol  an  order  of  two  justices  for  diverting  a.  public  foot* 
way  in. the  parish  of  Clifton,  near  Bristol.  The  Court  of. 
Quarter  Sessions  refused  to  inrol  the  order,  on  the  ground; 
that  by  sections  7  (a)  and  8  (6)  of  5  &  6  Will.  4,  c.  76,  (the 


(fl)  Which  enacts,  **  that  after  the 
passing  of  that  act,  the  roetes  and 
lK>und8  of  the  several  boroughs 
named  in  the  1st  section  of  the 
schedules  (A.),  (in  which  Bristol 
is  named,)  and  (B.),ybr  the  pur- 
pofci  of  that  act  shall  be  the  same 
as  the  limits  thereof  respectively 
settled  and  described  in  an  ace 
passed  &&"  (the  Boundary  Act,  2 
&  3  WUl.  4,  c.  64):  Proviso,  that 
notwithstanding  any  thing  therein 
contained,  no  parish  or  place,  or 
part  of  any  parish  or  place,  which 
is  detached  from  the  main  part 
of  such  borough  or  county  of  a 
city  or  town  corporate,  shall, 
after  the  passing  of  that  act,  be 
included  within  any  such  borough 
or  county;  and  subject  to  that 
provision,  the  metes  and  bounds 
of  every  such  borough  and  county 
were  to  include  the  whole  of  the 
liberties  of  such  borough  or  county 
by  laud  and  by  water,  as  the  same 
then  were  or  were  taken  to  be. 

(Jf)  Which  enacu,  "  that  every 
place  and  precinct  which  shall 
be  included  within  the  metes  and 
bounds  of  any  borough,  as  herein- 
before provided,  and  none  other, 
shall  be  part  of  such  borough, 
and  in  those  boroughs  which  are 
counties  of  themselves,  shall  be 
part  of  such  county  and  of  none 
other ;  and  in  every  case  in  which 
the    metes    and   bounds  of   any 


borough  or  county  under  the  pro- 
visions of  that  act,  shall  not  in- 
clude any  place  o.r  precinct  which 
before  the  passing  of  this  act  was 
part  of  such  borough  or  county, 
such     place    or    precinct     shall 
henceforward,  be  taked  to  be  part 
of  the  county  wherein  such  place 
or  precinct  is  situated,  and  with 
which  it  has  the  longest  common 
boundary:    Proviso,  that  if  any 
place    or    precinct    sliail     have 
been  liable,  before  the  passing  of 
this  act,  to  contribute  to  any  rate 
made  for  the  purpose  of  satisfying 
any  lawful  debt  to  which  the  rate- 
payers of  such  borough  or  county 
were  liable  to  contribute  before 
the  passing  of  this  act,  and  in  case 
any    difference    shall    arise    con- 
cerning  the   proportion   of  such 
debt  as  ought  therefore  to  be  paid 
and  contributed  in  respect  of  such 
place  or  precinct,  it  shall  be  law- 
ful &c.''(then  follows  a  provision 
for    adjusting    such    differences).* 
Further  proviso, "  that  every  coun- 
ty gaql  or  lunatic  asyluno,. house  of 
correction,    court  of  justice,    or 
judges'  lodging,  which  at  the  time 
of  passing  this  act  is   taken    to 
be  for  any  purpose   within   any 
county,    shall    still,  for  all    such 
purposes,  be  taken  to  be  within 
such   county,    any     thing   herein, 
contained  to  the  contrary  notwitlv- 
standing.** 
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Monicipil  Corporation  Reform  Act)  taken  in  connection         i8d6. 

with  the  Boundary  Act  (a),  (by  which  Clifton  is  made  part      ^""^^^ 

of  the  city  of  Bristol,  for  all  the  purposes  of  electing  members  ^^ 

of  parliament)  the  pariah  of  Clifton  is  taken  out  of  the     Jnsdces  of 

Gloucester* 
jurisdiction  of  the  justices  of  Gloucestershire. 

GreaveSj  on  applying  for  the  above  rule,  contended  that 
the  effect  produced  by  the  act  of  4  &  5  H^ilL  4,  c.  76,  was, 
that  it  made  the  parts  taken  out  of  the  county  of  Glouces- 
ter to  be  within  the  city  of  Bristol  only  for  the  purposes  of 
the  act,  or  that  at  all  events  the  act  had  no  other  operation 
until  May,  1836,  and  that  even  if  the  question  were  doubt- 
ful upon  sections  7  &  8,  the  act,  in  subsequent  sections, 
contained  so  many  provisions,  which  were  irreconcilable 
with  the  supposition  of  a  total  transfer  of  Clifton  into  the 
city  of  Bristol,  that  it  never  could  have  been  intended  to 
effect  such  transfer.     In  support  of  this  view  he  referred 
to  sections  38,  6^,64,  70,  79,9^,98,  101,  103,  105,  107, 
109,  110,   111,  112,  113,   114,   115,   117,   118,  121,  122, 
131  and  133.     Though  the  crown  might  grant  to  any  city 
to  have  justices  of  their  own  within  themselves,  Talbot  v. 
Hubble {b),  yet  by  such  grant  the  justices  of  the  county 
would  not   be  ousted  of  jurisdiction   previously  enjoyed 
over  such  city,  without  a  non  se  intromittant  clause ;  Rex 
V.  Saiiisbury{c\    Blankley    v.   Winstanley  (d),   Bates  v. 
Winstanley  (c),  Rex  v.  W.  Clarke(f).  Although  therefore  the 
places  were  made  parcel  of  the  city  of  Bristol,  it  does  not 
necessarily  follow  that  the  jurisdiction  of  the  OloucedteN 
shire  justices  was  ousted,  for  they  might  have  jurisdiction 
over  such  places  concurrently  with  the  justices  of  Bristol. 
Coleridgey  J.  having  suggested  k  doubt  whether,   inas- 
much as  by  the  55  Geo*  3,  c.  68,  s.  2,  the  order  was  to  be 
lurdNed   at  the    nejtt  sessions,  a   fnandamus   wdttld  lie: 
Greaves  dubmitted,  that  a  mandartius  ahVay^  went  6'n  tl^ 

(a)  2  &  3  WUl  4,  c.  64.  («)  4  Maule  &  Selw.  429. 

{b)  3  Sira.  1154.  (/)  1    Dowl.  &  Ryl.  316;  5 

(c)  4  T.  R.  451.  Bam.  &  Aid.  665. 

(d)  3  T.  R.  279. 
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1636.        ground,  that  that  which  ought  to  have  been  done  at  a  tune 

Ji|^*^^^      past  had   not  been   done;    and    he  referred   to  Rex  v. 

V.  Leeds  {a\  Rex  v,  Wilts  (6),  Rex  v.  Essex  (c),  Rex  v.  Salop{d), 

Justices  of     j^g  ^gggg  where  a  mandamus  had  been  granted  on  similar 

words,  and  to  Rex  v.  Suffolk  (e),  as  especially  in  point. 

The  Court,  after  taking  some  time  to  consider,  granted 
a  rule  nisi;  against  which 

Campbell,  A.  G.  and  Maule,  now  shewed  cause.  By 
the  8th  section  of  the  Municipal  Corporation  Reform  Act, 
the  parish  of  Clifton  was  transferred  to  and  became  part 
of  the  city  and  county  of  the  city  of  Bristol  for  all  pur- 
poses. That  section  enacts,  that  every  place  which  shall 
be  included  within  the  metes  and  bounds  of  any  borough 
by  the  Boundary  Act,  and  none  other,  shall  be  part  of  such 
borough,  and  in  those  boroughs  which  are  counties  of 
themselves,  shall  be  part  of  such  county  and  none  other. 
Under  the  Parliamentary  Reform  Act,  places  were  made 
parts  of  boroughs  merely  for  the  purposes  of  the  election 
of  members  to  sit  in  parliament;  but  the  principal  object 
of  the  Municipal  Corporation  Reform  Act,  was  the  go- 
vernment of  cities  and  boroughs  by  their  own  magistrates. 
This  object  would  not  be  fully  effected,  if  for  any  purposes 
of  jurisdiction  parts  of  the  borough  should  be  considered 
as  still  within  the  counties  to  which  they  formerly  belonged. 
The  letter  also  of  the  enactment  in  section  8,  is  appro- 
priate to  the  purpose  of  effecting  this  object.  The  pro- 
vision that  the  place  shall  be  part  of  such  county  and  none 
other,  was  evidently  inserted  with  a  view  of  excluding  any 
such  question  as  that  which  is  now  raised.  Whether  there- 
fore the  language  of  the  8th  section  be  examined  critically, 
or  the  object  of  the  act  be  principally  looked  at,  the  effect 
is  to  transfer  Clifton  to  the  county  of  the  city  of  Bristol. 

(a)  4  T.  R.  583.  (d)  Ibid.  6^6, 

{h)  13  East,  359.  (e)    9    Dowl.  &   %l.   UJ;    6 

(c)  4  Barn.  &  Aid.  '276.  Barn.  &  Cressw.  110. 
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It  is  a  general  rule  of  construction,  that  where  no  limitation        1836. 

appears  none  shall  be  understood.     The  intention  of  the 

legislature  in  the  enacting  part  of  sect.  8,  is  made  more 

evident   by  the  proviso,  that  every  county  gaol,  house  of  q^JJ^u^j^^ 

correction,   lunatic  asylum,  court  of  justice,   or  judges' 

lodging,  which  at  the  time  of  the  passing  of  the  act  are  to 

be  taken  to  be  for  any  purpose  within  any  county,  shall 

still,  for  all  such  purposes,  be  taken  to  be  within  such 

county;    from    which    it  is   evident    that   the  legislature 

thought  that  the  locality  of  ^those  buildings  would  have 

been  legally  changed  if  this  proviso  had  not  been  inserted. 

Greaves  in  support  of  the  rule.     No  alteration  has  yet 
been  made  in  the  jurisdiction  of  the  justices.     The  con- 
struction of  the  act,  according  to  which  all  the  various 
provisions  contained  in  it  will  be  to  the  greatest  possible 
extent  reconciled,  is  this :  that  until  a  Court  of  Quarter 
Sessions  is  granted  under  the  provisions  of  the  act,  both 
the  borough  and  county  justices  retain  the  jurisdiction 
which  they  possessed  when  the  act  passed.    To  hold  that 
the  boandaries  were  charged  for  all  purposes  upon  the 
passing  of  the  act,  would  lead  to  the  greatest  inconve- 
niences.    The   argument  on   the   other  side   is   entirely 
founded  upon  the  construction  of  the  8th  section  alone,  in- 
dependently of  the  7th  or  of  any  other  section.     By  the 
words  '*  as  hereinbefore  provided,"  contained  in  section  8, 
it  is  made  requisite  to  look  at  the  provisions  of  the  7th 
section,  in  order  to  ascertain  what  is  the  effect  of  sect.  8; 
and  that  section  must  be  read  as  if  the  provisions  con- 
tained in  the  former  section  were  incorporated  in  it.    Now 
the  boundaries  limited  in  the  7th  section  are  only  for  the 
furpases  of  the  act ;  and  therefore  the  boundaries  referred 
to  in  sect  8  must  also  be  only  for  the  purposes  of  the  act. 
By  this  construction  a  meaning  will  be  given  to  the  words 
**  for  the  purposes  of  the  act," — words  which,  according  to 
the  construction  contended  for  on  the  other  side,  are  wholly 
ineffectual;   which  clearly  could  not  be  the  intention,  as 
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they  are  tyirice  repeated  in  sectiou  7.     No  dUtinctibn  is 

attempted  to  be  made  on  the  other  «ide  between  the  effect 

of  the  act  as  to  the  boundaries  of  boroughs  and  those  of 

Justices  of    counties.     Now  there  are  some  boroughs  over  which  the 
Gloucbsteb.  ...  ,  ,     .       ,  , 

county  justices  have  always  had  and  must  continue  to  have 

jurisdiction;  so  that  the  effect  cannot  be  to  exclude  their 
jurisdiction  from  the  boro.ughs;  and  if  that  be  so,  neither 
is  it  excluded  from  the  counties  of  cities  and  towQs,  for 
the  language  of  the  act  is  the  same  as  to  both.  But  it  is 
said,  that  the  words  ^  none  other/'  wholly  exclude  the 
county  justices.  The  question  does  not,  however,  turn 
on  those  words,  but  on  the  meaning  of  the  words  **  shall 
be  part  of/'  which  are  applied  both  to  boroughs  and 
counties;  and  the  question  comes  to  this,  whether  such 
places  shall  be  part  of  such  coi^nties  for  all  purposes,  or 
only  for  the  purposes  of  the  ad.  Suppose^  instead  of  sec- 
tion 7  being  in  the  terms  in  which  it  is,  it  had  been  in  the 
terms  of  the  3 1st  section  of  2  &.  3  Will.  4,  c.  64,  (the 
Boundary  Act,)  could  it  have  been  contended  that  sec- 
tion 8  mu9t  not  have  been  limited  to  the  object  specified  in 
sect.  1.  Instead  of  the  subsequent  part  of  sect*  8  favour- 
ing the  construction  contended  for  on  the  other  side,  it 
bears  strongly  the  other  way.  By  the  Gaol  Acts  4  Geo.  4» 
c.  64,  and  5  Geo.  4,  c.  %5,  the  county  justices  are  autho- 
rized to  borrow  money  and  to  charge  it  upon  the  county 
rates,  for  the  purposes  therein  specified.  The  effect  there- 
fore of  holding  that  the  new  districts  are  taken  out  of  the 
counties  will  be  to  exonerate  them  from  such  charges  alto- 
gether, and  cast.a  larger  liability  on  the  remainder  of  the 
county, — an  i^j^stice  which  could  never  have  been  intended 
by  the  legislature.  As  to  the  proviso  at  the  end  of  sect.  8, 
that  may  have  been  introduced  for  greater  caution,  or  in 
order  that  when  the  new  quarter  sessions  are  established 
in  pursuance  of  the  act,  the  gaols  8u:.  may  still  continue 
to  be  subject  to  the  jurisdiction  of  the  county  justices. 
The  strongest  argument  agaifist  any  change  of  jurisdiction  is 
afforded  by  the  subsequent  provisions  of  the  act,  and  parti- 
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colarlj  those  relating  to  the  then  present  borough  juslipes, —        1836. 
coroners, — and  criminal  courts.     By  sect.  38,  after  the  first     ^   ^ 
election  of  councillors,  the  mayor,  aldermen.  Sic.  are  to  go  v. 

out  of  office,  and  all  their  powers  and  duties  are  to  cease:  QLmjc^TER. 
provided,  that  the  justices  of  the  peace  shall  continue  to 
have  and  exercise  all  the  powers  which  at  the  time  of  the 
passing  this  aa  they  have  as  justices,  until  1  May,  1836. 
When  the  act  passed,  they  had  no  jurisdiction  over  the 
newly  added  districts,  and  none  is  given  to  them  by  the 
act.  Sections  62,  63,  64  relate  to  coroners  to  be  ap- 
pointed after  the  grant  of  quarter  sessions;  and  no  power 
is  given  by  the  act  to  the  present  coroners  over  the  added 
districts.  Sect.  103  authorizes  the  appointment  of  $epa<> 
rate  quarter  sessions,  subject  to  two  conditions  precedent, — 
1st,  that  the  council  shall  petition,-r~2dly,  that  the  king 
shall  be  pleased  to  grant  such  court;  so  that  unless  both 
these  concur  there  may  be  no  quarter  sessions  in  a  borough, 
although  it  be  a  couiity  of  itself;  and  so  it  is  possible  that 
the  city  of  Bristol  may  never  have  quarter  sessions  granted 
to  it.  And  even  in  c^ses  where  a  separate  court  of  sessions 
is  granted,  all  felonies  which  are  not  triable  by  the  county 
quarter  sessions  are  unprovided  for,  as  the  borough  ses- 
sions under  sect.  105  have  only  the  same  jurisdiction  as 
the  county  sessions.  By  sect.  107^  all  former  criminal 
jiuisdjctions  in  boroughs  are  to  cease  ;  provided  that  every 
court  of  gaol  delv^ery  or  sessions  may  be  holden  in  like 
manner,  and  with  the  samepovrers,  until  the  1st  May,  1836, 
as  if  this  act  bad  not  been  passed.  This  is  merely  an 
exception  out  of  the  previous  part  of  the  section.  Now 
it  is  clearly  settled  that  an  exception  is  ever  of  something 
which  is  included  in  that  out  of  which  it  is  an  exception, 
{Co.  LUi*  47  a,)  and  cannot  be  larger  than  (bat  to  wtiich  it 
is  an  exception.  The  existing  coi^rts  of  the  boro^gh  bad  no 
jurisdiction  to  try  cases  arising  in  the  new  districts,  and 
none  can  he  given  by  th^  proviso.  The  consequence  is, 
that  the  construction  contended  for  on  the  other  side  will 
lead  to  tbjs  absurdity,  that  there  now  exists  no  tribunal 
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1836.        competent  to  try  offences  committed  within  those  districts. 

Sect.  103  makes  ail  offences  committed  within  counties 

of  cities  triable  after  the  1st  May,  in  the  next  adjoining 

Justices  of     counties,  pursuant  to  the  38  Geo.  3,  c.  52,  until  there  be  a 

Gloucester.  .    .  .  -        ^ 

commission  of  gaol  delivery  granted  for  such  counties  of 

cities.  The  inference  therefore  is,  that  in  the  added  dis- 
tricts, at  all  events  up  to  1  st  of  May,  the  offences  are  to  be 
tried  in  the  county  to  which  they  belonged.  Sect.  1 1 1 
shews  that  every  borough  which  has  not  a  court  of  ses- 
sions granted,  shall  be  subject  to  the  jurisdiction  of  the 
county  justices,  and  the  proviso  is  not  applicable  to  the 
added  districts,  for  they  were  not,  before  the  passing  of 
the  act,  exempt  from  the  county  jurisdiction.  Sections  1 13 
and  114  shew  that  there  may  be  prosecutions  for  offences 
committed  within  boroughs,  at  the  assizes  for  the  county. 
And  sect.  117  seems  strongly  to  apply  to  a  case  like  this; 
for  Bristol  (including  the  new  districts)  was  in  part  liable 
to  contribute  to  the  county  rate  of  Gloucestershire.  The 
proviso  in  sect.  120,  that  the  jurisdiction  of  every  court  of 
record  for  the  trial  of  civil  actions,  shall  extend  as  far  as 
the  bounds  of  the  new  boroughs,  shews,  that  where  the 
former  jurisdiction  was  meant  to  be  extended  to  the  new 
districts,  express  words  are  used  for  that  purpose.  The 
exemption,  by  sect.  122,  of  burgesses  of  boroughs  from 
serving  at  the  sessions  for  the  county  Miherein  the  borough 
is  situate,  shews  that  the  provisions  in  the  previous  part 
of  the  act  were  not  deemed  sufficient  to  oust  the  jurisdic- 
tion of  such  sessions  over  the  boroughs.  The  appeal 
clause,  sect.  131,  also  shews  the  continuance  of  the  juris- 
diction of  the  county  sessions.  And  sect.  133,  by  which 
all  actions  and  prosecutions  to  be  commenced  against  any 
person  for  any  thing  done  in  pursuance  of  that  act,  are 
directed  to  be  laid  and  tried  in  the  county  (not  borough) 
where  the  fact  was  committed,  affords  a  similar  argument. 
On  the  whole,  therefore,  it  is  submitted  that  the  effect  of 
all  the  provisions  of  the  act,  when  properly  considered,  is  to 
make  the  new  districts  parts  of  the  boroughs,  not  for  every 
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purpose,  but  only  for  the  purposes  of  the  act.  Aud  if  that  1836. 
be  so,  then  the  jurisdiction  of  the  justices  is  not  affected 
at  all,  or  at  least  is  not  to  be  changed  before  1  May,  1836. 
The  justices  of  Gloucestershire,  therefore,  have  still  autho-  q^^^^j^^ 
rity  over  the  same  districts  as  they  had  before;  and  there- 
fore the  Gloucester  sessions  had  jurisdiction  in  this  case, 
and  ought  not  to  have  refused  to  hear  the  application  to 
inrol  the  order. 

Cur,  adv.  vult. 

Lord  Denman,  C.  J.,  on  a  subsequent  day  in  the  term, 
said — We  have  gone  through  the  act  of  parliament  with 
all  possible  care,  and  we  are  of  opinion  that  the  transfer 
of  jurisdiction  from  the  county  to  the  borough  is  as  com- 
plete  as  words  can  make  it  in  a  statute^  by  virtue  of  the 
7th  and  8th  sections  of  the  late  Muuicipal  Corporation 
Reform  Act;  and  notwithstanding  the  difficulties  that  may 
possibly  arise,  when  questions  are  brought  before  us,  upon 
the  other  numerous  sections  which  Mr.  Greaves  has  cited 
as  shewing  that  sections  7  and  8  are  not  effective  to  pro- 
duce the  transfer,  we  are  of  opinion  that  the  7th  and  8th 
sections  do  effect  that  purpose. 

The  consequence  is,  that  the  township  of  Clifton  is  now, 
for  the  purpose  in  question,  to  be  considered  as  a  part  of 
Bristol,  and  not  a  part  of  the  county  of  Gloucester. 

Rule  discharged  (a). 
(a)  And  see  Eex  ▼.  PUkr,  7  Carr.  &  Pajne,  337. 
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Hall  v.  Cole. 


Declamtion  ASSUMPSIT  on  a  bill  of  exchange  drawn  upon  one 
upon  a  btll  Off  ^  •      -    i  .   • 

exchange  in-     Joseph  Watkinson,  by  one  James  Stewart,  who  indorsed  it 

to  rfw  defco/*  ^"^  ^^  defendant,  who  indorsed  it  to  Me  said  James  Stewart, 
ant|  and  who  indorsed  it  to  the  plaintiff. 

nnt  to  tlL^taid  The  defendant  pleaded,  that  after  the  presentment  and 
J.  &,  and  by  dishonour  of  the  bill,  the  plaintiff,  without  the  knowledge, 
to  the  plaintiff,  authority,  &c.  of  the  defendant,  took  and  received  from  the 
^ft**  h  ^?  ^^^  James  Stewart  a  cognovit (<i),  in  a  certain  action  brought 
honour  of  the  by  the  plaintiff  against  the  said  James  Stezmrt  in  K.  B.  on 
dff  twk'ic^-  ^^®  ^"'  ""^  ^'***  ^y  *®  cognovit  the  plaintiff  gave  the  said 
novit  from  the  James  Stewart  a  much  longer  time  than  would  have  been 
an  action  on     required  for  obtaining  judgment  in  that  action  (i). 

the  bill,  by  General  demurrer;  and  joinder, 
which  longer 
time  was  given 

^an  would  Arckbold,  in  support  of  the  demurrer.  The  plea  is  bad, 
quired  for  ob-  as  being  pleaded  in  bar  of  the  action  generally,  while  it 
meiu"m  that  ^"'j  states  that  the  cognovit  was  given  after  the  present- 
action.  Upon  ment  and  non-payment  of  the  bill  of  exchange,  without 
niurrer  to  the  sajing  that  it  was  given  "  before  the  commencement  of  this 

plea,  it  was      action."     It  is  at  least  necessary  to  the  defence,  that  the 

held,  that  it        .  .  "^ 

sufficiently        time  should  have  been  given  before  the  presetit  action  was 

theJ  T^who'  '^''^"gl'*-  [LittledaU,  J.  Is  not  that  objection  matter  for 
indorsed  to  the  special  demurrer  only  ?]     On  the  contrary,  it  is  submitted 

identicarwfth  ^^^^  ^^  *'  ^  nkO%X  substantial  constituent  part  of  the  defence, 
the  J.  S,  who 

indorser  and         (*')  ^^'^  BctnnQker  v.  Moore,  (b)  As  to  the  mode  of  oomput- 

that  the  plain-  1  Daniel,  264;  Heath  v.  Key,  1  ing  the  two  periods,  sec  5  Mann. 
ti6F  was  cogni-  You.&  J.  434;  Howell  v.Jamet,  1      &  Ryl.  292;  Herbert  v.  CoUini^  2 

zant  of  that      Crompt.  M. &  R.97  \vo%t,  126,(rf).      Simons,  12. 

fact  at  the  ^ 

time  of  taking 

the  cognovit,  and  that  therefore  the  plea  set  up  a  good  defence,  by  shewing  that  the 

plaintiff  had  given  time  to  a  party  prior  to  the  defendant. 

SembU,  that  if  the  plaintiff  had  not  known  that  J.  S.  was  also  first  indorser,  the 
giving  time  to  him  would  not  have  affected  his  right  of  action  against  the  defendant. 

Held  also,  that  an  objection  to  the  plea  for  being  pleaded  in  bar  of  the  action  gene- 
rally, and  not  in  bar  of  its  further  maintenance,  it  not  being  stated  that  the  cognovit 
was  given  before  action  brought,  could  only  be  taken  advantage  of  by  special  demurrer. 
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tkaH  ibe  time  was  given  before  the  commeDcenient  of  the 

action,  and'  that  therefore  the  omission  to  state  that  fact        ^^^^ 

precidely*  is  ground  oi  general  demurrer.     If  the  time  were  v. 

given  afterwards,  the  defence  should  have  been  pleaded  in    .  ' 

bar  of  the  further  maintenance  of  the  action.     In  Lee  v.  Matter  to  be 

Ltvi(a)y  which  was  an  action  by  an  indorsee  against  his  ^^^J-if^   ^^ 

iadorser,  it  was  held  that  the  taking  of  a  warrant  of  attorney  mainienance 

.  ,  ,      ofactiou. 

10  a  concurjrent  action  agamst  the  acceptor,  was  no  bar  to  the 

action  generally*  being  a  matter  arising  after  its  commence- 
ment, and  therefore  that  it  was  not  receivable  in  evidence 
under  the  general  isaue.  \^Littledate,J.  There  is  no  doubt 
of  tbat»]  If  it  be  matter  for  special  demurrer  merely,  it 
migbt,  it  is  suboiittedy  have  been  given  in  evidence  formerly 
under  the  general  issue. 

The  plea  states  that  the  plaintiff  commenced  an  action  Second  point: 
agpinst  and  took  a  cognovit  from  James  Stetoart^     It  is  a  ^hetbe^^  5. 

material  part  of  the  defence  to  shew  that  the  plaintiff's  v^m  sued  as 

,         .  1      .  -11       1  iramediate  or 

actKMi  wa9  commenced  against  a  party  to  the  bill,  wno  was  „  remote 

a  party  previous  to  the  defendant ;  but  this  fact  does  not  in^orser. 
appear.  The  name  of  James  Stewart  appears  first  as 
drawer  and  indorser  to  the  defendant,  and  afterwards  as  in^ 
dorsee  to  the  plaintiff,  and  as  pleadings  are  to  be  construed 
strictly  ag^nst  the  parties  pleading  them,  it  must  be  pre- 
sumed that  the  action  was  brought  against  Stewart  as  im- 
mediate indorser  to  the  plaintiff.  In  that  view  of  the  case, 
the  plea  contains  no  matter  of  defence  to  an  action  brought 
against  the  defendant  as  a  previous  indorsee.  The  plaintiff 
may  not  have  known  that  James  Stewart,  the  drawer  and 
first  indorser,  was  identical  with  the  party  who  indorsed  to 
him.  The  defendant  should  have  shewn  distinctly  that  the 
action  was  brought  against  a  previous  party  to  the  bill. 

Wightman,  contrsi.     The  objection  that  the  plea  should  First  point. 
have  been  pkaded  in  bar  of  the/tirfAer  maintenance  of  the 
action,  is  matter  of  special  demurrer  only.     It  seems  to  be 
admitted,  in  effect,  that  with  the  insertion  of  the  word 

(«)  6  Dowl.  &  R^l.  475 ;  4  Baro.  &  Cressw.  390;  infrd,  128. 
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1836.         *^  further ^^  the  plea  would  have  been  good.    The  omission 
of  it  only  furnishes  an  objection  in  point  of  form. 

As  to  the  latter  point,  that  it  does  not  sufficiently  appear, 
that  the  James  Stewart  who  drew  the  bill,  and  the  James 
^  Stewart  who  gave  the  cognovit,  were  one  and  the  same 
person;  an  answer  is  furnished  by  the  language  of  the 
record,  throughout  the  whole  of  which  he  is  called  the  said 
James  Stewart.  The  plea  alleges  that  the  plaintiff  took  a 
cognovit  from  a  previous  party,  by  which  further  time  was 
given  than  would  have  been  required  for  obtaining  judg- 
ment (a).  It  has  been  decided  over  and  over  again,  that 
taking  a  cognovit  from  the  acceptor,  payable  by  instalments 
at  a  distant  time,  discharges  all  subsequent  parties:  the 
same  principle  holds  with  respect  to  the  drawer.  If  the 
plaintiff  should  be  held  entitled  to  maintain  the  present 
action  against  the  defendant,  the  latter  would  have  no 
remedy  against  Stewart,  and  would  therefore  be  placed 
in  a  worse  situation  through  the  plaintiff's  act.  A  right  of 
action  once  suspended  is  gone  for  ever  (fr).  In  Gould  v. 
Robson  (c),  Lord  FJlcnborough  observes,  "  that  if  the  holder 
made  any  bargain  with  the  acceptor,  for  giving  him  further 
time  for  payment,  thereby  not  only  binding  himself,  but  all 
others  whose  names  were  upon  the  bill  {d),  from  suing  upon 
it  while  it  was  in  his  hands,  he  put  the  indorsers  in  a  diffe- 
rent situation  from  what  they  were  entitled  to  be  in,  and 
could  not  therefore  refer  back  to  them  when  the  acceptor 
failed  to  fulfil  the  new  contract  he  had  entered  into  with 

(a)  As  to  the  distioction   be-  drawn  to  this  distinction ;   S,  C. 

tween  time  given  to  the  principal  10  Bam.  &  Cress w.  578. 

debtor  in  cases  where  the  surety  {b)  Mann.  Dig.  9  ed.  359. 

is  iromediatelj  liable,  and  time  (c)  8  East,  576. 

given  in  cases  where  the  liability  {d)  But  if  there  be  an  express 

of  the  surety  does  not  attach  until  reservation  of  the  liability  of  the 

the  expiration  of  the  time  so  given  surety,  he  is  not   dischai^ed  by 

to  the  principid,  see  note  (a)  to  5  time  given  to  the  principal.    For 

Mann.  &  Rjl.  292,  Price  v.  Ed-  the  reason,  see  1  Mann.  &  R>1. 

fnundt;  in  which  case,  it  is  con-  562,  (c);  Giffbrd,  Ex  parte,  6  Ves. 

ceived,  the  judgment  would  have  805;  Bouttbee  v.  StMs,  18  Ves. 

been  for  the  defendant  if  the  at-  21;  Bank  of  Ireland  v.  Beretfard, 

tention  of  the  Court   had  been  6  Dow,  334 ;  poti,  131. 
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him."  [LUtledale,  J.  If  the  cognovit  was  taken  in  an  action 
brought  against  Siewart,  upon  his  second  indorsement,  it 
could  not  be  a  discharge,  as  regards  the  rights  of  interme- 
diate indorsees,  against  him  upon  his  prior  indorsement. 
Lord  Demnan,  C.  J.  The  plea  does  not  contain  any  aver- 
ment that  the  plaintiff  knew  that  the  James  Stewart  who  in- 
dorsed to  him,  was  the  same  person  who  had  indorsed  to  the 
defendant.  It  does  not  appear  that  he  meant  to  discharge 
the  defendant  by  suing  the  first  indorser.]  It  appears  upon 
the  face  of  the  pleadings,  that  there  was  only  one  James 
Stewart.  Stewart  indorses  to  the  defendant, — the  defend- 
ant back  to  the  said  Stewart,  and  Stewart  to  the  plaintiff. 
Suppose  that  Stewart  had  paid  the  amount  of  the  bill;  he 
could  not  have  recovered  it  from  the  defendant.  As  be- 
tween those  parties,  the  indorsement  by  the  defendant  was 
merely  nugatory,  for  Stewart  could  not  sue  him,  on  account 
of  the  circuity  of  action  to  which  that  would  lead.  [Cole* 
ridge,  J.  Could  the  defendant  sue  Stewart?]  Yes,  because 
he  was  an  original  party  to  the  bill.  Putting  the  acceptor 
out  of  the  question,  then,  as  the  bill  emanates  from  Stewart, 
he  must  be  originally  liable.  The  taking  a  cognovit  from 
Stewart  had  the  effect  of  putting  an  end  to  Stewart's  lia- 
bility on  the  bill.  Before  the  cognovit  the  plaintiff  had 
two  parties  to  sue,  but-  the  defendant  only  one.  In  vi  hat- 
ever  character  the  plaintiff  sued  Stewart,  the  same  result 
would  follow.  If  time  be  given  to  the  person  ultimately 
liable,  it  is  a  prejudice  to  persons  intermediately  liable. 
The  case  should  be  considered  as  if,  upon  the  re-indorse- 
ment to  Stewart,  he  had  struck  out  that  and  his  own  pre- 
vious indorsement. 


Archbold,  in  reply.  If  an  indorsee  does  so  irregular  a  Second  point. 
thing  as  to  indorse  back  to  his  indorser,  he  must  be  held  to 
do  it  at  his  peril,  and  subject  to  all  its  consequences.  One 
consequence  is,  that  he  makes  that  party  a  mbsequent  in- 
dorsee. [Lord  Denman,  C.J.  You  have  given  the  defend- 
ant all  the  argument  you  could,  by  calling  your  indorser 
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cognovit  was  taken  from  him,  it  would  be  in  fraud  of  that 
cognovit  to  sue  any  other  indorser. 

Judgment  for  the  defendant(a). 


(a)  The  doctrine  that  the  surety 
is  boand  by  the  terms  of  bis  con- 
tract, and  that  if  the  creditor, 
by  agreement  with  the  principal 
debtor,  without  the  concurrence  of 
the  surety,  varies  those  terms,  as 
by  enlarging  the  time,  or  any  other 
act  bjf  which  the  surety  is  injured, 
and  his  risk  increased,  the  surety 
is  discharged,  has  been  repeatedly 
recognized  in  the  United  States;. '. 
Jhnung  ▼.  Norton^  Kirb/s  Rep. 
S97;  Ludlow  v.  Simond,  1  Caines! 
Ca.  1;  Walsh  y,  BaUlie,  10  Johns. 
Rep.  180;  Eathbone  v.  Warren^ 
10  Johns.  Rep.  587;  CommiuUm-' 
en  of  Berh  Co,  v.  Ross,  3  Binn, 
523,  6  Binn,  295,  2  Desauss.  Cha. 
Rep.  230;  Burn  t.  PoaugU  Adm, 
8  Desauss.  Cha.  Rep.  604;  But- 
ler  V.  Hamilton,  2  Desauss.  Cha. 
Rep.  230 ;  Rutledge  ▼.  Greenwood, 
2  Desauss.  Cha.  Rep.  389. 

But  mere  delay  to  call  upon  the 
principal  debtor  for  payment,  or 
mere  forbearance  to  sue  him,  will 
not  discharge  the  surety.  This  seems 
to  he  the  result  of  all  the  cases — 
for  it  is  often  beneficial  to  both 
principal  and  surety;  see  particu- 
larly Croughion  t.  Duvall,  3  Call, 
69;  Bum  v.  Toaug*tAdm.f  Butler 
V.  Hamilton^  Rutledge  ▼.  Green' 
wood,  Hunt  V.  U,  S.,  1  Gallison, 
33;  King  v.  Baldwin,  2  Johns. 
Cha.  Rep.  559;  Thurtby'i  Assig, 
▼.  Gray'i  Adm.,  reported  in  Coop- 
er's Justinian,  462,  and  noticed  6 
Binn,  295.  This  principle  is  also 
to    be    found    in    The  People  v. 


Jansen,  7  Johns.  Rep.  338;  Pain 
V.  Packard,  13  Johns.  Rep.  174; 
Fulton  V.  Matthews^  15  Johns. 
Rep.  4SS.  If  delay,  however,  be 
the  result  of  fraud,  the  surety  will 
be  exonerated;  Hu^t  v.  U.  S., 
Sing  V.  Baldmn,  2  Jobn^.  jiha. 
Rep.  559.  The  delay  must,  be 
productive  of  injury  to  the  surety; 
'  The  People  v.  Jamen,  The  People 
▼.  Bemer,  13  Johns.  Rep.  383; 
Fulton  V.  Matthews,  King  v,  Bald- 
win, 17  Johns.  Rep.  334.  It  has 
indeed  been  held,  that  gross  laches 
might  release  a  surety  from  his 
responsibility;  Duval v,  Tratk,  12 
Massach.  Rep.  154;  and  it  has 
been  said  by  high  authority,  that 
special  circumstances  and  extra- 
ordinary laches  were,  in  one  case, 
equivalent  to  extension  of  time; 
2  Johns.  Cha.  Rep.  562. 

Taking  collateral  security  from 
the  debtor,  will  not  discharge  the 
surety,  upon  the  principle  of  its 
being  for  his  bene/it;  ShuhricKs 
Ejcec.  V.  Russell,  1  Desauss.  Cha. 
Rep.  315;  Green's  Exec,  v.  War- 
rington,  1  Desauss.  Cha.  Rep.  430. 
Nor  will  taking  an  assignment  of 
the  debtor's  effects  and  selling 
them,  and  applying  the  proceeds 
to  the  payment,  in  part  of  the  debt, 
upon  die  same  principle;  Comnitt- 
sioners  qf  Berks  Co,  v.  Ross,  So 
indulging  the  person  taken  as  col- 
lateral secnrity,  will  not  prejudice 
the  claim  of  the  party;  Shutrid^s 
Executors  v.  Russell, 

Some    difference    of     opinion 
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teem*  to  prerail,  in  (the  sute  of) 
New  York^  as  to  the  obligacioo  of 
ihe  tarecy  to  apply  to  a  court  of 
a|Qitj|  for  the  purpose  of  com- 
pelJiDg  the  creditor  to  sue  at  law, 
wad  coNeoc  the  debt  from  the  prin- 
ce debtor.  That  he  may  cobm 
ioto  Chancery,  as  soon  as  the  debt 
becomes  due,  and  compel  the  cre- 
ditor to  prooee<ly  seems  to  be  ooi* 
fftnaHy  coBoeded.  The  qoestioa 
bis  bM%  whether  the  neglect  of 
the  creditor  to  suc^  when  requested 
bj  the  surety,  in  consequence  of 
which  the  surety  sustained  a  loss, 
night  not  be  used  as  a  defence  at 
law.  In  P#ui  ▼.  fackardy  it  was 
held  to  be  a  sufficient  defence,  and 
also  in  the  case  of  King  ?.  Bald' 
M,  in  error,  17  Johns.  Rep.  991. 
Jkt  the  point  has  been  dififerently 
decided  in  Pennsylvania;  Dtkujfy, 
Tvhett,  8  Yeates,  157.  the 
Court  recognised  the  right  of  the 
saicty  to  apply  to  a  court  of  chan- 
otfj,  hot  said  they  could  not,  as  a 
court  of  law,  say  that  by  neglect 
to  sue  upon  request,  the  surety 
was  ditcbarged.  See  also  what  is 
mid  by  Jodge  Cooper^  in  his  notes 
to  Justinian,  p.  4^3.  This  case  is 
perhaps  atronger,  as  there  being 
no  court  of  chancery  in  the  State, 
the  aairetj  is  without  remedy;  and 
eqotty  being  deemed  part  of  the 
lur,  the  courts  are  very  liberal  in 
aCsffviing  relief  opon    Chancery 


principles,  particularly  where  the 
justice  of  the  case  requires  it. 
In  Commonwealth  v.  Wclhert  et  al. 
6  Binn,  800,  decided  in  1814, 
Yeates^  J.  said,  '^Tbe  surety  here 
has  no  such  remedy;  he  must  pay 
the  money,  and  take  an  assign- 
ment of  the  bond;''  and  he  cited 
the  case  of  Simpson  et  al.,  decided 
upon  full  argument  upon  a  writ  of 
error,  by  the  whole  Court,  and 
Dehi^  V.  Turbeit.  Chancellor 
Kent  also  questioned  the  case  of 
Pain  V.  Packardy  in  King  v.  Bald- 
win ;  and  though  his  decree  in  that 
case  was  reversed  by  the  Court  of 
Errors,  it  was  by  a  majority  of  one 
only,  and  the  decision  of  the  Su- 
preme Court  in  Pain  v.  Packard^ 
and  that  of  the  Court  of  Errors 
in  Kifug  V.  Baldwin^  is  cerlj^nly 
not  in  conformity  with  the  deci- 
sions of  the  courts  of  law  and 
equity  in  England.  See  Wright 
V.  Sim/iscm,  6  Ves.  734.  (Note  of 
Mr.  Ingraham,  the  American  edi- 
tor of  Vesey  Junior's  Reports,  to 
Rees  V.  Berrington,  2  Ves.  jqn. 
540.) 

And  as  to  the  effect  of  ao  ex- 
press reservation  of  the  right  to 
proceed  against  the  sureties,  see 
Qkndinning,  Ex  parte,  1  Buck, 
£17;  Carstairt,  Ex  parte,  ibid. 
560,  in  addition  to  the  cases  cited 
ante,  1S6,  (d). 
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Doe  911  the  demise  of  Sandford  Tatham  v.  Wright. 

Uponaques-  £jECTM£NT  for  the  manors  of  Hornby  and  Tatham, 
cenera/sanity  ^^^^  advowsons  and  tithes,  messuages,  landsj  &€•  in  the 
of  a  devisor,     county  of  Lancaster, — tried  before  Gurney,  B.  at  the  Lan- 

lettersaddress-         ,.  .  ,00^/  \ 

ed  to  him,  in    cashire  summer  assizes,  1834  (a). 

liis  life-time,         The  lessor  of  the  plaintiff  (Admiral  Tatham,)  claimed 

by  persons 

since  dead,       as  heir  at  law  of  the  late  John,  Marsden,  Esq.  of  Hornby 

who  v^ere  well  Castle,  who  in  1826  died  seised.     The  defendant  claimed 

acquainted 

with  him,  and  as  devisee  (in  trust)  under  a  will;   the  validity  of  which 

Kj^^ar  ^^as  disputed  by  the  heir  at   law,  on  the  ground  that 

ter  his  death,    Mr.  Marsden  was   not  of  sound  mind   and   capable   of 

with  the  seals 

broken,  and  in  making  a  will.    The  incapacity  alleged  being  in  the  nature 

which  he  is  ad-  ^f  natural  imbecillitv.  the  evidence  was  spread  over  the 
dressed  as  a  ,  ■''    ,  "^  . 

person  of         greater  portion  of  the  life  of  Mr.  Marsden,  who  lived  to 

are" ot'admis-  ^^^  *8®  ^'  nearly  seventy  years,  and  consisted  principally 
sible  in  evi-  of  the  opinions  of  witnesses  who  had  been  acquainted 
it  be  shewn  ^^^'^  ^^^^»  ^^  b>3  ^^^^  ^°^  conduct,  and  of  the  mode  in 
that  the  devi-  ^hich  he  was  treated  by  others  in  his  presence*  together 
sor  answered        .,,.  ^  ..  ,  ^J^. 

such  letters,  or  with  his  manner  of  receiving  such  treatment.    One  branch 

did  some  other  ^f  ^y^^  defendant's  evidence  consisted  of  numerous  letters 

act  m  relation 

to  them.  of  various  dates,   forming  correspondences  between  Mr. 

done  by  the      Marsden  and  others.      The  plaintiff  objected  to  the  ad* 

devisor  in  rela-  missibility  of  fifteen  of  these  letters;  which  were  letters 
tion  to  such  let- 
ters would  have  (fl)  This  ejectment  had  been  tried  been  tried  at  York,  before  Park^ 
rendere  em  ^^  ^^  Lancashire  spring  assizes,  J.,  at  the  summer  assizes  in 
Where  evi-  1B33,  when  a  verdict  was  found  1830,  under  an  issue  of  devisa- 
dence  tendered  for  the  plaintiff.  A  bill  of  excep-  vit  vel  non.  A  verdict  was  00 
at  tlie  trial  of  a  tions  was,  on  that  occasion,  ten-  that  occasion  found  in  fiivour  of 
a?r^oVec^t^"  dered  and  sealed,  and  upon  error  the  will;  and  Loid  Brwigkam, 
to  and  re*  ^^  ^^^  Exchequer  Chamber  a  ve-      C.  (assisted  by  Tindal^  C.  J.  and 

ceived,  and  the  niredc  novo  was  awarded;  vide  Lord  LyndkurU,  C.  B.»  Lord 
party  by  whom  anU,  iii.  268.  The  substantial  Brougham^  C.  having  been  en- 
theevi^nceis  question  in  this  cause,  namely,  gaged  as  counsel  in  the  cause,) 
tains  a  verdict  ^®  competency  of  Mr.  Marsden  aflerwards  refused  to  grant  a  new 
the  Court  will)  ^o  °^^^  ^^  ^^ll>  under  which  trial, 
upon  the  ap-  the  defendant  claimed,  had  also 
plication  01 

the  opposite  party,  grant  a  new  trial,  if  the  evidence  appears  to  them  to  have  been  inad- 
missible, without  entering  into  any  inquiry  as  to  the  materiality  of  such  evidence. 
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iddressed  to  Mr.  Manden  at  various  periods,  by  persons 
of  respectability,  since  dead,  whose  handwriting  was 
jNTOvedt  and  who  were  shewn  to.  have  been  well  acquainted 
with  him.  They  had  been  found  with  many  others,  shortly 
after  the  death  of  Mr.  Marsden,  in  his  library,  with  the 
seals  broken,  but  it  was  not  shewn  that  answers  had  been 
written  to  any  of  them  by  Mr.  Marsden,  or  that  any  letter 
bad  been  written  by  him,  to  which  they  might  be  answers, 
(tboogh  one  of  them  purported  to  be  in  answer  to  a  letter 
from  Mr.  Marsden,)  nor  that  any  act  whatever  had  been 
done  by  Mr.  Marsden  in  relation  to  them.  Some  of  them 
bore  a  post-mark  corresponding  with  their  date.  They  were 
tendered  in  evidence  on  behalf  of  the  defendant,  as  shew- 
ing the  mode  in  which  Mr.  Marsden  was  treated  by  the 
writeiB  of  them.  Gumey,  B.  had  on  the  former  trial  of 
this  ejectmenti  rejected  these  letters ;  and  his  ruling  in  this 
respect  was  excepted  to  in  the  bill  of  exceptions  then  ten- 
dered. Upon  error  brought  in  the  Court  of  Exchequer 
Chamber  a  diflFerence  of  'opinion  existed  amongst  the 
jttdgesy  who  composed  that  Court,  upon  the  question  of 
the  admissibility  of  these  letters ;  but  as  the  Court  thought, 
npoo  another  point,  that  a  venire  de  novo  ought  to  be 
awarded,  no  judgment  was  given  upon  that  point.  Gur- 
aqr,  B.  on  the  present  trial,  upon  the  objection  being  taken 
to  the  admissibility  of  these  letters,  said,  **  The  judges  have 
not  decided  the  point,  but  there  is  such  a  diflTerence  of  opi- 
nion amongst  the  judges  upon  the  subject,  that  it  is  my  in- 
tention to  receive  them,  subject  to  further  consideration." 

The  five  following  letters,  which  were  amongst  those 
dgected  to»  were  referred  to  in  the  argument, />05f,  140. 

**  My  dear  Cousin, — You  should  have  been  the  first 
person  in  the  world  I  would  haVe  wrote  to  had  not  my 
time  been  employd  by  affairs  that  called  for  my  more 
ineadeate  attention,  in  the  first  place  I  am  called  upon  by 
my  Baseness,  it  being  the  first  consideration,  must  by  no 
aeaas  be  neglected.  As  for  my'  Brother  his  goodness  is 
Sach  that  I  know  he  will  Excuse  me  till  I  am  more  dis« 
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1886.        engaged,  was  i  to  write  to  bim  in  my  present  Embarased 
^^^      situation,  I  perhaps  might  only  do  Justice  to  my  own  feel- 
d.  tngs,  and  he  might  construe  it  deceit,  so  different  an 

ATHAu  opiQioQ  huve  I  of  him  to  Mankind  in  Genl.  who  aboVe 
Wbioht.  aH  things  are  fond  of  Fhttery.  I  shall  now  proceed  to 
give  you  a  small  Idea  of  what  has  passed  since  my  Depar- 
ture from  Whitehaven,  as  I  suppose  Hurry  long  ere  now 
has  told  you  the  rest.  We  saild  the  14th  July,  and  had 
Good  Weather  the  Chief  of  the  Way,  but  as  you  know 
nothing  of  Sea  fareing  matters  it  is  not  worth  While  to 
Dwell  upon  the  subject.  We  Reach'd  the  Cape  of  Ver- 
ginia  the  13th  September,  but  did  not  get  heare  till  the 
begining  of  the  present  Month,  so  we  were  about  twenty 
Days  in  coming  ^50  miles.  When  I  arivd  I  was  no 
little  consimed  to  find  the  Town  in  a  Most  Schocking 
Condition,  the  People  Dieifig  from  five  lo  tien  per  day, 
and  scarcely  a  Single  House  in  Town  clear  of  Descease, 
which  proves  to  be  the  Putrid  Fevour.  1  am  going  lo 
Philadilphia  in  a  few  days  ilF  God  spares  my  life  anrf 
permits  me  my  Health,  and  tbeir  I  intend  to  stay  till 
Afiairs  here  bare  a  more  friendly  Aspect,  and  so  the  Next 
time  you  here  from  me  will  be  I  expect  from  that  place, 
Iho  Youl  Please  to  direct  to  me  heare  as  Usual.  God 
bless  you  my  Dear  Cousin,  and  may  You  still  be  Blesad 
with  health,  which  is  one  of  the  greatest  Blessings  vife 
require  hear,  is  the  sincere  wish  of  Dr  Cosn,  Your  Affect' 
Kinsman  and  very  Humble  Servt, 

CAa.  Taiham* 
"  P.  S.  Pray  give  my  Kind  Love  to  my  Aunt,  My  Bro- 
ther, and  My  Cousin  Betty,  allso  my  Complements  to  all 
the  rest  of  the  Family,  and  all  others  my  former  Aquin- 
tances.  Sic. 
''  Alexandria,  Uth  October^  1784.^^ 

Addressed  to  **  John  Marsden,  Esq*i  Wennington  Hatl> 
Lancaster." 

'*  Dear  Sir, — I  beg  that  you  vrill  order  your  attorney 
to  wait  on  Mr.  Atkinson  or  Mr.  Wilkinson,  and  propose 
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some  terms  of  agreement  between  you  and  the  parish  or        1886. 

township,  or  disagreeable  things  must  unavoidably  happen. 

I  recommend  that  a  case  should  foe  settled  by  your  and  d, 

their  attorneys  and  laid  before  council!,  to  whose  opinion         ^™^*' 

both  sides  should  submit,  otherwise  it  will  be  attended      Wsiget. 

with  much  trouble  and  expence  to  both  parties.     I  am,  sir, 

with  compliments  to  Mrs.  Cookson, 

Your  humble  servant,  &c. 
May,  ye  20th,  1786.  Oliver  Marion  (a). 

I  beg  the  favor  of  an  answer  to  this. 

John  Marsden,  Esq.  Wennington." 

The  writer  of  the  two  following  letters  was  shewn  to 
have  been  the  confidential  attorney  of  Mr.  Marsdetu 

"  Dear  Sir, — I  am  desired  to  inform  you  that  a  meeting  is 
intended  to  be  held  to-morrow  morning  at  the  Grapes,  at 
1 !  o'clock,  in  order  to  take  into  consideration  a  letter  re- 
ceived from  Lord  LomdaU ;  when  I  presume  an  answer 
win  be  thought  proper  to  be  given  to  it.  Should  it  be  con- 
venient for  yourself  and  Mr.  Wright  to  attend,  your  pre- 
sence would  give  additional  consequence  and  be  much 
wished  for,  as  what  is  done  ought  to  be  with  the  advice 
and  approbation  of  every  gentleman  who  has  any  interest, 
and  especially  of  those  whose  interest  is  great.  I  am,  dear 
sir,  widi  best  compliments,  most  respectfully  yours, 

•'  James  Barrow, 

"  To  John  Marsden,  Esq.  Wennington  Hall." 

**  Dear  Sir,— A  meeting  of  friends  is  fixed  to  be  held  to- 
morrow morning  at  1 1  o'clock,  when  your  presence  is  par- 
ticalarlj  wished  for*  with  that  of  Mr.  Wright^  and  any 
other  gentleman  you  may  think  proper.  It  is  meant  to 
be  a  party  meeting  in  order  to  consider  what  is  proper  for 
aa  as  a  jNUty  to  do  preparatory  to  a  public  meeting,  which 

(a)  Then  Viqar  of  Lanc8U|ter. 
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is  intended  within   a  few  days.    Our  friend   Cawthorne 
means  to  be  here  early.     I  much  wish  also  to  see  Mr. 
Wright  about  many  things.     I  am^  dear  sir,  very  sincerely 
and  respectfully  yours, 

*'  Jas.  Barrow.^ 
(Addressed)  **  John  Marsden,  Esq." 

The  writer  of  the  following  letter  was  a  clergyman  who 
had  been  presented  to  the  living  of  Hornby  by  Mr.  Marsden, 
and  who  was  then  about  to  relinqaisfa  that  living  and  to 
take  possession  of  another  to  which  he  had  been  pre- 
sented. 

^'  Dear  Sir, — I  should  ill  discharge  the  obligation  I  feel 
myself  under,  if  in  relinquishing  Hornby  I  did  not  offer 
you  my  most  grateful  acknowledgments  for  the  abundant 
favours  of  your  hospitality  and  beneficence*  Gratitude  is 
all  that  1  am  able  to  give  you, — I  am  happily  confident  that 
it  is  all  that  you  expect ;  I  have  only,  thei*efore,  to  assure 
you  that  no  circumstances  in  this  world  will  ever  obliterate 
from  my  heart  and  soul  the  remembrance  of  your  bene- 
volent politeness.  May  the  good  Almighty  long  bless  you 
with  health  and  happiness,  and  when  his  providence  shall 
terminate  your  christian  warfare  upon  earth,  may  the  angels 
of  the  Lord  welcome  you  into  blessedness  everlasting.  It 
will  afibrd  me  pleasure  to  continue  my  services  during  the 
vacancy,  if  agreeable  to  you.  With  every  sentiment  of 
respect  and  affection  to  yourself  and  the  worthy  family  at 
the  Castle,  I  hope  you  will  ever  find  me  your  grateful* 
faithful,  and  obliged  servant, 

"  Cbapel-le-dale.  ''Henry  HUmkafO. 

**  3d  Oct.  1799.— Please  to  deliver  the  inclosed  to  Mr 
Wnght:' 

Mr.  Bickersteth,  by  whom  the  following  letter  was 
written,  was  a  gentleman  in  the  medical  profession,  re- 
siding at  Lancaster,  and  held  in  high  estimation  there. 
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This  kUer  was  not  objected  to,  it  having  been  shewn  that  ^33^^ 

Mr.  Marsden  actually  attended  the  meeting  as  suggested  ^^^v^^^^ 

by  Mr.  Bickersteth.    This  letter  was,  however,  referred  to  ^^ 

in  illustration  of  the  defendant's  argument  with  respect  to  Tathak 

the  letters  to  which  the  objection  applied.  Wbigbt. 

^  Dear  Sir, — On  mentionhig  to  Mr.  Dobson  that 
you  said  jou  would  have  the  goodness  to  come  to  Kirkby 
to-morrow  to  see  him,  provided  he  thought  there  was  any 
occasion  for  your  coming, — as  I  find  that  his  opponent  in 
the  business  is  making  all  the  interest  he  can,  Mr.  Dobson 
thinks  it  necessary  to  request  the  attendance  of  all  his 
friends  on  the  occasion.  I  have  sent  you  the  act  of  par- 
liament to  let  you  see  you  are  a  trustee,  and  by  equalifying 
you  need  have  no  fear  of  their  troubling  you  on  other 
business.  You  were  appointed,  as  Mr.  Dobson  has  put 
down,  in  the  place  of  your  brother.  I  am  sorry  to  inform 
you  that  the  meeting  is  appointed  at  so  early  an  hour  as 
ten  o'clock  to-morrow  morning.  I  hope  you  will  let  me 
have  the  pleasure  of  your  company  to  a  family  dinner,  and 
if  Mr.  Wright  can  accompany  you  I  shall  be  very  glad  to 
see  him.    I  am,  dear  sir,  very  sincerely  yours, 

"  H.  Bkk€r$teih. 
"  K.  Lonsdale,  Wednesday  morning." 

Sir  F.  Pollock,  Jtcherfy,  Serj.,  Wighiman,  Tomlinson,  Fi„t  point, 

and  Martin,  shewed  cause.    The  question  is,  whether  the  1?^^^  ^^ 

.  aible  m  evi- 

ietters  objected  to  were  admissible  as  evidence  of  the  mode  dence. 

in  which  Mr.  Manden  was  treated  by  the  writers  of  them. 

The  various  kinds  of  evidence  admitted   upon  ques-  ciassificatiod 

tions  of  the  sanity  of  deceased  persons,  range  themselves  ofendeiiceof 

under  tbese  three  heads;  viz.  first,  the  acts  and  conduct  of 

die  party  himself;  secondly,  the  acts  and  conduct  of  other 

persons  towards  him,  and  the  treatment  of  him  by  persons 

who,  fiiom  adequate  opportunities,  were  competent  to  form 

just  estioiates  of  the  character  of  the  party's  mind ;  and 

tUfdJy,  the  cptniam  of  such  persons  given  to  the  jui^  upon 
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oath.  The  first  kind  of  evidence  is  undoubtedly  the  best, 
provided  no  suspicion  attaches  to  the  witnesses.  The 
second  class  i's  better  than  th^  thifd,  for  the  opinions  of 
witnesses  are  not  likely  to  be  so  sound  and  unbiassed  as 
the  opinion  which  the  jury  may  themselves  fofm  upon  un- 
doubted evidence  of  the  acts  and  conduct  of  respectable 
persons  towards  the  party  whose  sanity  is  disputed.  The 
letters  in  this  case  were  tendered  and  were  received  by  the 
learned  baron,  and  submitted  to  the  jury  merely  as  evi- 
dence of  the  mode  in  which  the  testator  was  treated  by  the 
writers,  and  not  at  all  as  evidence  of  their  opinions.  As 
such  they  are,  it  is  submitted,  upon  principle,  by  analogy, 
according  to  every  rule  of  common  sense,  admissible  in 
evidence.  On  the  part  of  the  plaintiff,  much  evidence 
was  given  of  the  mode  in  which  Mr.  Marsden  was  treated 
by  persons  of  low  degree;  for  instance,  evidence  was 
^ven  of  Mr.  Marsden,  when  in  the  decline  of  life,  having 
been  followed  on  the  public  road  by  boys,  who  were  plagu- 
ing him,  and  shouting  out  *^  there  goes  crazy  Marsden/* 
and  throwing  dirt  at  him  (a).  To  such  evidence  as  that, 
what  better  answer  could  be  given  than  that  persons  of 
character  and  intelligence,  who  were  well  acquainted  with 
him,  wrote  to  him  letters  such  as  they  would  not  have  ad- 
dressed to  any  but  a  person  whom  they  supposed  to  be  of 
sound  mind  ?  Suppose  that  in  Mr.  MarsderCs  escrutoire 
there  had  been  found  letters  which  showed  that  the  writers 


(a)  Tlie  evidence  here  referred 
to,  as  it  appears  upon  the  short- 
hand writer's  notes,  was  as  follows. 
"  Q.  Do  you  remember  on  one  oc- 
casion when  he  was  at  Giggleswdl, 
and  some  boys  with  him  T  A*  Yes, 
— Q.  What  happened  1  A,  \  was 
coming  on  horseback,  and  there 
^ere  four  or  five  boys  shouting 
and  plagning  him;  they  were 
shouting  out  '  there  goes  crazy 
Aiarsdcnf'  and  throwing  dirt  at 


him.— Q.  As  you  came  near  hini 
was  any  thing  put  upon  his  back  ? 
A,  A  piece  of  white  paper  or  a 
piece  of  cloth  was  stuck  upon  his 
back.^-Q.  Was  that  done  so  as  he 
could  see  it?  A,  There  was  a 
blacksmith  called  John  Gnenwood^ 
passing  by,  and  as  I  was  on  horse- 
back I  said,  if  he  would  take  Afa^s- 
dien  up  to  Dster  he  would  gtst  a 
pint  of  ale.<— Q.  Did  he  do  so? 
A.  Yes." 
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of  Uiem  treated  him  as  a  person  of  no  mind,  the  de-  18S6. 
fendant  could  not  have  objected  to  their  being  received  as 
evidence  tending  to  shew  the  virant  of  sanity.  If  that  be 
so  it  follows  that  letters  of  a  contrary  character  must  be 
evidence  in  favour  of  the  testator's  sanity.  In  1  Starkie  on 
Eddtnce  (a),  the  result  of  the  author'er  researches  is  thus 
laid  down :  "  From  what  has  been  said  it  seems  to  follow, 
that  all  the  surrounding  facts  of  a  transaction,  or,  as  they 
are  usually  termed,  the  res  gestte,  may  be  submitted  to  a 
Jury,  provided  they  can  be  established  by  competent  means, 
and  afford  any  fair  presumption  or  inference  as  to  the 
question  in  dispute ;  for  so  frequent  is  the  failure  of  evi» 
dence  firom  accident  or  design,  and  so  great  is  the  tempta- 
tion to  the  concealment  of  truth  and  misrepresentation  of 
ftcts,  that  no  competent  means  of  ascertaining  the  truth 
can  or  ought  to  be  neglected  by  which  an  individual  would 
be  governed,  and  on  which  he  would  act,  with  a'  view  to  his 
own  concerns  in  ordinary  life.''  An  ordinary  individual  of 
intelligence  would  allow  evidence  such  as  that  of  these 
letters  to  weigh  with  him  in  forming  his  judgment  upon  a 
question  which  concerned  his  own  affairs.  Suppose  that, 
instead  of  those  letters,  evidence  had  been  offered  of  a  witness 
who  had  seen  the  writers  of  those  letters  personally  address 
Mr,  Marsden  in  the  style  in  which  those  letters  are  written — 
that  he  had  been  present  when  one  of  the  writers  had  asked 
Mr.  Marsden  to  attend  a  public  meeting,  or  when  another 
had  consulted  him  upon  some  scientific  subject,  but  that 
before  any  answer  had  been  given  by  Mr.  Marsden,  or  any 
thing  done  by  him  in  consequence  of  such  application  to 
him,  the  witness  had  passed  on  and  had  heard  nothing  fur- 
ther of  what  took  place  between  the  parties— would  not 
the  testimony  of  such  witness  be  receivable  as  evidence 
of  the  mode  in  which  the  parties  applying  to  Mr.  Marsden 
treated  Um  ?  If  such  evidenbe  be  admissible,  i  fortiori 
ttese  letters  mudt  be  so,  for  they  afford  evidence  of  pi-e- 

(a)  Fags  57,  lid  edition. 
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1836.  cisely  the  same  nature,  but  at  the  same  time  free  from  the 
doubt  which  would  attend  the  parol  evidence  of  a  witness 
whose  recollection  may  be  imperfect^  or  who  may  be  dis- 
posed to  misrepresent.  The  letter  of  C.  Tatham  shows  that 
the  writer  deemed  Mr.  Marsden  to  be  a  person  of  ordinary 
understanding.  The  letters  of  James  Barrow,  the  confi- 
dential attorney  of  the  testator,  strongly  shews  that  Mr. 
Barrow  considered  the  testator  a  man  of  competent  mind, 
and  one  whose  position  in  society  was  such«  that  his  pre- 
sence at  a  public  meeting  would  be  likely  to  be  of  advan- 
tage to  the  cause  for  which  the  meeting  was  convened. 
The  letter  of  Mr.  Bickersteth,  (father  of  Lord  Langdale, 
M.  R.)  a  gentleman  who  was  shewn  to  have  been  held  in 
the  highest  esteem,  was  important  as  evidence  of  treatment. 
It  is  true  that  the  letter  of  Mr.  Bickersteth  was  not  ob- 
jected to,  because  it  appeared  that  Mr.  Marsden  did  in 
fact  attend  the  meeting  alluded  to  in  that  letter;  but  as  the 
effect  of  the  letter^  as  evidence  of  treatment,  could  have 
been  in  no  degree  varied  by  the  subsequent  act  of  the  tes* 
tator,  it  may  well  be  referred  to  in  illustration  of  the  argu- 
ment with  respect  to  the  other  letters.  (The  learned 
counsel  also  read  and  observed  upon  the  letters  of  Oliver 
Marion,  vicar  of  Lancaster,  and  Henry  Eliershaw,  incum- 
bent of  the  parish  of  Hornby*)  Perhaps  it  cannot  be 
contended,  that  the  fact  of  the  writers  of  the  letters  being 
dead  at  the  time  of  the  trial,  aided  their  admissibility,  but 
certainly  their  effect,  if  admitted,  would  depend  greatly 
upon  the  fact  whether  or  not  the  party  were  dead,  or  from 
any  other  cause  not  able  to  be  called  before  the  Court* 

From  the  course  pursued  by  the  learned  judge  at  the  trial, 
it  is  to  be  inferred  that  a  miyority  of  the  judges,  who  con- 
sidered this  question  in  the  Exchequer  Chamber,  were  of 
opinion  that  the  letters  were  admissible. 

The  principle  upon  which  the  letters  of  a  wife  writted  < 
to  her  husband  and  others  are  admitted,  in  an  action  for . 
triminal  conversation,  to  shew  the  state  of  the  wife^s  affec^ 
tions  towards  her  husband,  seem  strongly  applicable  here* 
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In  Trelatoney  v.  Coleman  (a)  it  was  held,  that  in  such  an  i8S6. 
action,  letters  written  by  the  wife  to  the  husband,  while  they 
were  living  apart  from  each  other,  proved  to  have  been 
written  at  the  time  when  they  bore  date,  and  when  there  was 
no  reason  to  suspect  collusion,  are  admissible  evidence, 
without  shewing  distinctly  the  cause  of  their  living  apart. 
Upon  a  motion  for  a  new  trial,  on  the  ground  of  the  impro- 
per reception  of  such  letters,  Lord  Ellenborough,  C.  J. 
saidj  '*  I  have  no  doubt  that  these  letters  were  admissible 
evidence.  What  the  husband  and  wife  say  to  each  other  is 
beyond  all  question  evidence  to  shew  their  demeanor  and 
conduct,  whether  they  were  living  on  better  or  worse  terms. 
What  they  write  to  each  other  may  be  liable  to  suspicion ; 
but  when  that  is  cleared  up,  that  ground  of  objection 
fails/'  In  Willis  v.  Bernard  (fi)^  which  was  an  action  of 
crim.  con.,  a  letter  written  by  the  wife,  who  had  been  left 
in  Canada  by  her  husband  whilst  he  went  to  England,  was 
admitted  in  evidence  to  shew  the  state  of  her  feelings  at 
the  time  when  it  was  written,  although  it  also  stated  facts 
which  could  not  strictly  be  evidence.  In  that  case  it  had 
been  insinuated  in  cross-examination,  that  the  plaintiff  had 
left  his  wife  in  Canada  against  her  will,  and  that  they  were 
an  unhappy  couple,  and  the  letter  was  in  fact  put  in  to 
shew  that  the  wife  treated  her  husband  in  such  a  manner 
as  to  negative  that  insinuation.  (The  learned  counsel  then 
called  the  attention  of  the  Court  to  considerable  portions 
of  the  judgments  of  Tindal,  C.  J.,  and  Park,  Gaselee,  and 
Alderson,  3s.) 

It  appears  that  in  the  Ecclesiastical  Court,  evidence,  pre- 
cisely such  as  that  which  forms  the  subject  of  the  present 
discussion,  is  admitted  without  hesitation  upon  similar 
questions.  The  Court  would  view  with  regret  and  appre- 
hension the  adoption  of  different  rules  of  evidence  here 
and  in  that  Court ;  and  therefore,  though  undoubtedly  the 

(«)  1  Bars.  Ic  Aid.  1N>;  ftStarl:.         (b)  8  Bingb.  376;  1  Moora  & 
N.  P.  C.  J9I.  Scotr,  584;  5  Carr.  &  P.  349. 
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18Sa.  practice  of  the  Ecclesiastical  Courts  cannot  bere  be  refinrred 
to  as  authority,  the  Court  will  probably  feel  tbat  it  is 
entitled  to  considerable  weight.  In  the  Ecclesiastical 
Courts  the  admissibility  of  this  kiad  of  evideace  appears 
to  be  so  completely  recognized,  that  it  is  not  there  thought 
necessary  to  report  the  cases  in  which  the  question  of  its 
admissibility  has  been  raised  and  decided.  From  the  mar 
nuscript  notes  of  Dr.  Haggard,  it  appears  that  in  tbe  esse 
of  Waters  v.  Howlett,  which  he  has  reported  upon  another 
point  (a),  a  letter  written  by  a  brother  of  the  half  bloo4 
to  the  deceased  from  France,  was,  upon  a  ip^estion  as  to 
the  capacity  of  the  deceased  to  make  a  ivill»  offered  in  evi- 
dence to  shew  the  way  in  which  tbe  deceased  was  treated 
by  his  friends  and  relations,  and  that  the  writer  did  not 
consider  the  deceased  insane  or  incompetent.  There  vaf 
no  reply ^  nor  did  the  letter  refer  to  any  communication  re? 
ceived  from  the  deceased,  but  it  was  a  letter  of  condolence 
on  the  death  of  his  wife,  and  requesting  a  reconciliation  be- 
tween him  and  the  writer.  This  evidence  was  objected  tc^ 
but  admitted  after  argument.  The  same  point  arose, 
though  not  so  distinctly,  in  Wheeler  iJiA  Batsford  v.  Alder^ 
son  (6)|  and  was  decided  in  the  same  manner. 
Second  point:  Assuming,  however,  that  the  evidence  was  inadmissible, 
Efltect  ot  the  [^^  improper  admission  by  the  learned  judge  does  not  en- 
improper  evi-  title  the  plaintiff  to  a  new  trial.  A  motion  for  anew  trial  is 
purely  an  application  to  the  discretion  of  the  Court,  and  will 
not  be  granted  unless  it  be  clear  that  substantial  justice  will 
not  otherwise  be  done.  This  doctrine  will  be  found  to  be  laid 
down  by  Mr.  Starkie  (c)  and  every  otherelementaiy  writer  who 
treats  upon  the  subject  of  new  trials.  Unless,  therefore,  it 
can  be  made  distinctly  to  appear  that  the  reception  of  these 
letters  was  of  importance  to  the  result  of  the  trial,  th^ 
Coifrt  will  in  their  discretion  refuse  to  make  the  inadmis- 
sibility of  the  letters  the  ground  of  a  new  trial.     Upon  this 

(a)  3  Hagg.  Eccl.  Rep.  790.  ther  since  the  abolition  of  writs  of 

(6)  Ibid.  600.  attaint,  (bjf  6  Geo.  4,  c.  SO,  s.  60,) 

(c)  Vol.  i.  p.  468.     Qtitfre,whe-      a  new  trial  is  not  cf  right  9 


dence. 
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priociple,  in  Doe  d.  Lord  Teynham  v.  Tyler  {a),  a  new  trial  1836. 
was  refused,  on  the  ground  that  it  appeared  to  the  Court, 
tha^  exclusively  of  the  evidence  improperly  admitted,  there 
was  enough  to  warrant  the  finding  of  the  jury.  In  that 
case  the  motion  was  founded  upon  the  improper  reception 
of  certain  accounts  of  a  deceased  «teward.  A  rule  nisi 
having  been  granted,  WiUe,  Serjt.  appeared  to  shew  cause, 
but  was  stopped  by  the  Court,  who  called  upon  Jones, 
SeQt.,  coutr^,  to  shew  that  there  was  not  enough  to  sustain 
ihe  vefdict  independently  of  the  evidence  objected  to. 
Janes  contended  that  it  was  impossible  for  the  Court  to 
discriminate  between  the  effects  produced  by  each  parcel 
of  evidence  upon  the  minds  of  the  jury,  or  to  determine 
that  the  verdict  was  not  altogether  occasioned  by  the  very 
evidence  then  objected  to,  and  that  a  new  trial  ought  to  be 
granted  if  that  evidence  were  clearly  inadmissible.  The 
ride  was,  however,  discharged.  I^ndal,  .C.  J.  said,  ''  The 
Court  will  not  close  their  eyes  to  the  rest  of  the  evidence  ; 
and  if  they  see  that  there  b  enough,  not  merely  to  make  the 
scales  hang  even,  but  greatly  to  preponderate  (fi)  in  favour 
of  the  defendant,  they  will  not  send  the  cause  to  a  jury 
again.  It  has  been  contended,  that  we  are  to  analyse  the 
evidence  by  a  difficult  process,  and  lo  discriminate  the  pre- 
cise effect  produced  on  the  mind  of  the  jury  by  each  por- 
tion of  the  proof:  but  we  have  a  much  plainer  course; 
and  that  is,  to  hear  the  report  of  the  trial,  and  to  sustain 
the  verdict,  if  we  are  satisfied  that  there  is  enough  (b)  to  war- 
rant the  finding  of  the  jurj,  independently  of  the  evidence 
objected  to."  Parkti.,  referring  to  Horford  v.  fVihon{c), 
Edwards  v.  Evans  (d),  and  Nathan  v.  Buckley  {e),  said,  *^  It 
baa  been  repeatedly  ruled,  that  though  particular  portions 
of  evidence  are  objected  to,  if  the  rest  be  sufficient  to  war- 
rant the  condosion  to  which  the  jury  have  come,  the  Court 
will   not  interpose."    The   same  principle  is  adopted  in 

(a)  6  Bingb.  56;  4  Moore  &         (c)  1  Taunt.  12. 
Payne,  377.  (d)  2  B.  Moore,  153. 

{b)  Vide  pott,  151,  (6).  (c)  8  East,  451. 
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Tyrwhitt  V.  Wynne  (cr).  As  this  is  an  action  of  ejectment, 
there  is  less  reason  for  granting  a  new  trial  in  this  case 
than  in  cases  where  the  verdict  is  conclusive  (6).    Now  in 


(a)  2  Bam.  &  Aid.  554. 

{h)  But  in  an  action  for  the 
mesne  profits  accruing  during  a 
period  comprised  within  the  term 
of  years  mentioned  in  a  declara- 
tion in  ejectment,  the  judgment 
recovered  and  writ  of  habere  fa- 
cias possessionem  executed  for 
such  term,  conclusively  shew  the 
right,  both  of  the  nominal  plaintiff 
in  ejectment,  and  of  his  lessor, 
during  that  period.  Vide  Thorp 
V.  Fry,BM\\,  N.  P.  87.  And  see 
Calvert  v.  HorrfaU,  4  £sp.  N.  P. 
C.  167.  The  new  rules  of  plead- 
ing, {ante,  iii.  1,)  however,  appear 
to  have  altered  the  mode  in  which 
the  defendant  in  an  action  for 
mesne  profits  is  to  be  concluded 
by  tlie  judgment  in  ejectment. 
Before  these  rules,  as  tlie  plea  of 
not  guilty  operated  as  a  general 
denial  of  the  facts  constituting  the 
cause  of  action,  and  as  the  defend- 
ant could  not  be  ousted  of  that 
plea,  the  judgment  with  execution 
was  conclusive  evidence  of  the  title 
during  the  term  mentioned  in  the 
supposed  demise,  because  the 
plaintiff  had  had  no  opportunity  of 
availing  himself  of  the  estoppel  by 
pleading.  But  since  the  new  rules, 
a  plea  of  not  guilty  would  operate 
merely  as  a  denial  of  the  facts  al- 
leged as  trespasses;  every  other 
defence  must  be  specially  pleaded. 
If,  therefore,  a  defendant  in  tres- 
pass for  mesne  profits,  denied  the 
possession  of  the  plaintiff,  or  set 
up  a  possessory  title  in  the  de- 
fendant or  in  a  stranger,  the  plain- 
tiff might  reply  the  estoppel  by 
the  former  judgment;  but  i(  in- 


stead of  replying  the  estoppel,  the 
plaintiff  took  issue  upon  the  plea/ 
that  issue  mast  be  fbund  accord- 
ing to  the  troth  of  the  fbct  as  it 
appeared  before  the  jury  in  evi- 
dence without  regard  to  the  estop- 
pel ;  auto,  vol.  v.  672 ;  1  Wms. 
Sannd.  325,  (4) ;  a  jury  not  beings 
bound  by  an  estoppel,  except 
where  the  title  arises  by  estoppel; 
Com.  Dig.  fir.  Estoppel,  (E).  Thus 
in  Doe  v.  Huddard^  2  Crompt., 
Mee.  &  Rose.  316,  4  Dowl.  P.  C. 
437,  it  was  held,  that  when  issue 
was  taken  and  joined  upon  a  plea, 
that  the  premises  mentioned  in  a 
declaration  of  trespass  for  mesne 
profits  were  not,  nor  was  any  part 
thereof,  the  premises  of  the  plain- 
tiff as  in  the  declaration  men- 
tioned, the  defendant  might,  not- 
withstanding a  judgment  and  a 
writ  of  possession  executed  against 
him  in  the  action  of  ejectment,  give 
evidence  of  title  in  himself.  Even 
before  the  new  rules,  if  the  de- 
fendant, in  an  action  of  trespass 
for  mesne  profits,  instead  of  plead- 
ing the  general  issue  only,  had  set 
out  a  title  either  under  the  plain- 
tiff or  giving  the  plaintiff  cokmr, 
and  the  plaintiff,  instead  of  reply- 
ing the  estoppel,  had  taken  issue 
upon  the  alleged  title,  as  was  done 
in  Doe  v.  Huddardf  the  principle 
of  that  case  would  appear  to  be 
equally  applicable. 

If,  after  a  recovery  in  ejectment, 
the  defendant  brought  a  cross- 
ejectment,  laying  the  demise  in 
the  interval  between  the  demise 
laid  in  the  first  ejectment  and 
the  commencement  of  that  action. 
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tliis  caBe,  the  evidence  objected  to  was  of  trifling  import- 
ance. Not  only  was  there  much  evidence  in  favour  of  the 
sftoi^  of  the. testator  of  a  different  nature,  but. there  was 
also  tenfold  as  many  letters  of  the  same  character,  as  re- 
gards the  mode  in  which  the  writers  treated  Mr.  Marsdcfi, 
which  had  been  acted  upon  by  him,  and  which  were  read 
at  the  trial  without  objection.  It  cannot  be,  that  the 
Court  will  consider  themselves  bound  to  grant  a  new  trial, 
as  a  matter  of  course,  whenever  any  portion,  however  in- 
significant, of  the  evidence  which  was  submitted  to  the 
jury  was  improperly  received.  If  the  Court  will  enter 
upon  the  inquiry,  they  will  find  that  the  substantial  justice 
of  the  case  does  not  require  that  there  should  be  a  new 
trial  It  may  not  be  immaterial  to  observe,  that  the  plain- 
tiff might  have  taken  the  more  straight-forward  course  of 
tendering  a  bill  of  exceptions,  instead  of  moving  for  a  new 
trial. 
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X40rd  Denman,  C.  J.  referred  to  Baron  de  Rutzen  and 
Wife  V.  Farrifi),  and  Crea$e  v.  Barrett  (6). 

Creiswell,  on  rising  to  support  the  rule,  was  stopped  by 
Lord  Denman,  who  said,  that  the  Court  did  not  then  con- 
sider it  necessary  to  hear  lum,  but  that  they  would  take 
time  to  consider  thematter. 

Cur,  adv.  vuU. 


On  a  subsequent  day  in  the  term,  the  judgment  of  the 
Court  was  delivered,  as  follows,  by 


it  would  rather  seem,  that  the  first 
Judgment  would  be  conclusive 
evidence  against  the  seoond  plain- 
tiffs right  to  recover  upon  the 
Moond  demise,  iniismnch  as  if  the 
lenor  of  the  second  plaintiff,  in- 
stead of  bringing  ^ectment,  had 
toed  in  trespass  quare  clausum 


fregit,  it  would  appear  that  such 
judgment  would,  upon  pleading 
with  proper  averments,  have  been 
an  answer  to  the  plaintiff's  right  of 
possession  at  that  period. 

(fl)  Antty  V.  617. 

(6)  1  Crompt.,  Mees."  &  Rose.  - 
919;  1  Tyrwh.  &  Grang.  119. 
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First  point: 
Admissibility^ 
of  the  letters. 


CASES  IN  THE  KINGS  BENCH, 

Lord  Dbnman,  G.  J.— This  case  rests  at  present  on  a 
single  point,  that  of  the  admissibility  of  certain  letters 
tendered  en^  the  trial  of  the  question^  whether  the  testator 
wad  competent  to  make  a  will.     The  plaintiff  denied  the 
testator's  competency,    alleging  his    entire   natural  inca- 
pacity.    Such  afi  issue  opens  a  wide  door  for  the  admis- 
sion of  evidence,  as  every  transaction  of  the  testator^s  Kfe, 
every  expression  he  ever  used,  and  his  manner  of  conduct- 
ing himself  on  the  most  ordinary  concerns,  may  have  « 
bearing  on  the  question.     Th6  letters  tendered,  written  at 
the  time  of  their  several  dates,  by  respectable  persons^  now 
deceased,  who  were  acquainted  with  the  testator,  had  beeo 
found  in  his  house  with  the  seals  broken,  shortly  after  his 
death.      No   other  circumstance  was   proved  relating  to 
these  letters, — no  act  of  the  testator's  was  shewn  to  have 
produced  them,  or  to  have  followed  upon  them.     Bat  it 
has  been  strongly  contended  before  us,  as  it  was  at  the 
trial,  and  as  it  had  been  argued  in  a  former  stage  of  the 
cause,  that  the  contentis  of  these  letters  ought  to  belaid 
before  a  jury  as  shewing  in  what  manner  the  testator  was 
treated  by  the  writers,  and  such  treatment,  abstracted  from 
all  corresponding  conduct  on  his  part,  was  said  to  be 
evidence  to  disprove  his  alleged  imbecility.     Without  dis* 
pute,  any — the  least — act  done  by  the  testator,  with  reference 
to  the  letters,  would  have  made  them  evidence;  for  such 
act  could  not  be  properly  explained  without  recourse  to 
them.     And,  if  received,  no  rule  of  law  could  have  pre- 
vented their  full  effect  from  being  produced  on  the  minds 
of  the  jury.     An  attempt  was  accordingly  made  to  shew 
that  he  had  done  something  with  them,  for  it  was  said,  that 
as  the  seals  were  broken  a  presumption  arose  of  his  having 
read  them.      But  this   would   be  a  strong   presumption 
where  the  testator's  imbecility  is  the  very  fact  in  issue ;  and 
even  if  the  presumption  be  made,  as  the  power  to  read  is 
not  inconsistent  with  such  a  character  of  mind,  it  is  plaiu 
that  no  inference  arises  from  his  having  read  them.     He 
may  have  thrown  them  aside  when  read  from  utter  incapa- 
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dtj  to  understand  them,  and  the  state  in  which  they  were 
found  affords  no  evidence,  which  makes  that  hypothesis 
less  probable  than  the  other. 

The  manner  in  which  a  man  is  treated  by  persons  ignO' 
ftmi  of  bis  intellectual  character,  would  be  obviously  of 
no  value.  But  even  if  well  acquainted  with  him,  their 
treatment  does  not  prove  their  opinion.  The  respectful 
phrases  may  be  ironkal,  or  employed  for  the  very  purpose 
of  eircumoenting  the  party  addressed,  on  the  presumption 
of  bis  imbecility.  This  might  be  apparent  from  the  lan- 
guage Itself  to  those  who  knew  the  habits  of  the  writer. 
It  is  no  answer  to  say,  that  such  remarks  are  rather  on  the 
effect  than  the  admissibility  of  the  evidence,  and  fit  for  the 
coasideration  of  the  jury.  We  do  not  think  it  worth 
while  to  observe  here  that  those  who  produce  the  letters 
may  be  much  more  reasonably  expected  to  explain  them 
by  circumstances,  than  those  against  whom  they  are  pro- 
duced; this  may  be  an  observation  on  their  effect,  while 
what  has  been  said  appears  to  us  to  prove  that  it  must  be 
a  matter  of  complete  uncertainty,  whether  these  letters, 
written  by  strangers  to  the  suit,  do  or  do  not  express  their 
genuine  sentiments.  The  learned  counsel  will,  however, 
rtmmd  ns  that  they  disclaim  the  letters  as  proofs  of  the 
9/imum  of  the  writers,  or  of  any  fact  mentioned  in  them, 
and  that  their  only  object  is  to  shew  the  treatment  which 
the  testator  received  from  other  persons.  But  if  it  be 
admitted, — and  we  think  it  cannot  be  denied, — that  the 
letters  would  prove  absolutely  nothing  if  they  proceeded 
Ironi  persons  unacquainted  with  the  deceased,  or  if  they 
were  insincere  and  hypocritical,  it  inevitably  follows  that 
their  relevancy  to  the  question  does  depend  on  their  repre- 
senting the  real  opinion  of  the  writers.  Indeed  we  appre- 
hend that  no  person  can  really  doubt  that  this  is  the  only 
rational  view  in  which  they  can  be  considered  applicable ; 
and  however  ingeniously  the  proposition  may  be  wrapped 
up  we  can  discover  no  other  principle  on  which  a  man  of 

l2 


147 


1836. 


148 


1836. 


CASES  IN  THE  KING  S  BENCH, 
plain  common  sense  could  permit  the  letters  to  influence 
his  decision  of  the  matter  in  issue. 

Letters  written  may  be  said  to  be  an  act  done ;  but  so 
likewise  are  declarations  made;  and  letters  without  cor- 
respondence we  cannot  distinguish  from  oral  declarations 
proved  to  have  been  made  at  the  same  time,  and  left  with- 
out an  answer.  Who  does  not  perceive  that  declarations 
would  be  much  more  probably  true,  if  made  by  the  party 
to  his  own  confidential  friends,  than  if  addressed  to  him 
whose  state  of  mind  they  are  supposed  to  elucidate  ?  Yet 
these  are  admitted  on  all  hands  to  be  no  evidence.  The 
hardship  of  excluding  these  letters  was  powerfully  urged, 
since  it  was  said  that  letters  of  a  contrary  tendency  might 
undoubtedly  have  been  given  in  evidence,  and  that  the  jury 
were  in  fact  much  influenced  by  the  manner  in  which  the 
testator  was  treated  by  children,  pursuing  him  in  the  street 
like  one  deprived  of  reason.  But  the  answer  is,  that  letters 
of  a  contrary  tendency,  tendered  under  the  same  circum- 
'  stances,  have  never  to  our  knowledge  been  held  admissi*' 
ble,  nor  in  our  opinion  could  they  be  received.  So  the 
insults  offered  to  him  as  an  idiot  by  boys  when  he  walked 
out,  are  not  evidence,  as  the  acts  of  the  boys,  their  treatment 
of  him  as  such  is  nothing;  but  the  manner  in  which  he 
received  that  treatment  falls  within  the  scope  of  our  rule, 
and  may  certainly  furnish  strong  proofs  in  affirmance  or 
refutation  of  the  proposition  under  inquiry. 

The  argument  for  the  defendant  appears  indeed  to  be 
founded  on  a  fallacious  use  of  the  word  treatment.  The 
behaviour  of  A.  to  B.  may,  without  impropriety  of  lan- 
guage, be  called  **  treatment'*  of  him,  though  he  be  absent 
or  asleep,  and  wholly  unconscious  of  what  is  done.  A» 
might  thus  evince  his  high  or  his  mean  opinion  of  S.*s 
understanding  and  character,  but  such  proof  of  his  opinion 
is  allowed  to  be  no  evidence  in  a  court  of  justice.  If 
such  behaviour  were  observed  by  A,  towards  B,  in  his 
presence,  and  while  he  was  in  a  state  of  consciousness,  his 
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Gonduct  in  return*  with  reference  to  the  forms  of  society 
aod  to  the  natural  feelings  of  human  nature  in  similar  cir- 
cumstances, might  afford  strong  evidence  of  the  state  of  his 
intellect.  In  this  latter  case,  the  treatment  of  B.hy  A. 
must  be  given  in  evidence,  not  as  treatment,  but  because 
B.*H  conduct  thereupon  cannot  be  understood  without  it. 
This  bears  an  exact  resemblance  to  letters  sent  and  an- 
swered or  dealt  with  in  any  way ;  the  former  case  is  that  of 
letters  merely  written  and  received,  without  proof  that  the 
party  receiving  them  did  any  thing  in  respect  to  them. 
Though  it  can  hardly  be  necessary  to  guard  against  mis- 
conception iu  this  particular,  we  may  as  well  observe,  that 
our  exclusion  is  only  of  these  letters  as  independent  evi-- 
dence.  If  any  such  had  been  written  by  living  persons 
who  came  on  the  trial  to  give  an  opinion  on  the  testator's 
capacity,  at  variance  with  that  to  be  collected  from  his 
letters,  these  might  have  been  placed  in  their  hands  for  the 
purpose  of  cross*examination,  and  under  some  circum- 
stances might  have  been  given  in  evidence  to  contradict 
their  atatements. 

We  are  not  told  of  any  case  before  the  present  in  which 
evidence  of  this  description  has  been  admitted  in  our 
Courts.  In  the  absence  of  authority  one  analogy  was 
thought  to  come  near  the  principle  contended  for, — the 
reception,  in  an  action  for  criminal  conversation,  of  letters 
written  by  the  wife  to  the  husband  at  an  earlier  period. 
But  this  evidence  stands  on  a  different  and  clear  ground; 
for  letters  so  written  before  the  separation  are  part  of  the 
conduct  pursued  by  the  wife  towards  her  husband,  shewing 
that  she  treated  him  with  kindness,  and  that  he  has  been 
deprived  of  an  affectionate  partner. 

On  questions  of  this  kind  at  Doctors'  Commons,  we 
were  informed  that  the  evidence  of  treatment  arising  from 
the  letters  of  third  parties  has  been  received.  We  feel 
great  respect  for  the  authority  of  Ecclesiastical  Courts, 
aod  should  lament  the  adoption  of  inconsistent  rules  of 
evidence  there  and  in  Westminster  Hall.    But  we  roust 
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judges  in  Ex- 
chequer 
Chamber. 


Second  point: 
Discretion  of 
Court  as  to 
refusing  new 
trial  where 
improper  evi- 
dence has 
been  admitted. 
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observe  that  the  reports  of  any  such  decision  are  not  satis** 
factory,  and  that  they  can  have  no  weight  without  an  accu* 
rate  statement  of  all  particulars.  We  can  easily  conceive 
that  under  the  general  term  treatment,  letters  from  other 
persons  might  be  looked  at  to  disprove  incapacity;  but  we 
can  hardly  imagine  them  to  be  brought  forward  so  wholly 
stript  of  circumstances  as  not  to  have  proof  of  iometkk^ 
done  with  them  by  the  testator.  Whenever  papers  of  such 
a  description  shall  be  laid  before  any  spiritual  judge  in 
this  country,  we  see  no  reason  to  doubt  that  he  will  take 
the  same  view  of  their  admissibility  as  that  which  we  are 
now  declaring. 

We  must  by  no  means  omit  what  passed  in  the  Exche- 
quer Chamber,  where  this  identical  question  was  raised, 
but  not  decided,  because  the  judgment  on  another  point 
rendered  it  superfluous.  There  is  reason  for  believing 
that  of  seven  judges  who  sat  in  that  Court  of  Error,  four 
thought  these  letters  receivable,  and  three  were  of  the 
contrary  opinion.  It  is  out  of  deference  to  the  doubtful 
state  in  which  the  point  was  thus  left,  that  we  have  thought 
it  our  duty  to  reconsider  our  first  impression  upon  it,  and 
enter  fully  into  our  reasons.  Whatever  may  be  the  ulti- 
mate opinions  of  our  learned  brethren  when  they  fully  exa- 
mine the  question,  with  reference  to  legal  principles,  and 
with  the  sense  of  judicial  responsibility  attached  to  their 
announcement  of  them,  we  are  bound  to  act  upon  our  own 
clear  conviction  that  the  evidence  was  not  by  law  admis- 
sible. 

Sir  F.  Pollock  indeed  suggested  that  we  might  act  upon 
the  example  of  the  Common  Pleas  in  Doe  d.  Lord  TejfU" 
ham  V.  Tyler^  and  might  enter  upon  an  inquiry  whether^ 
even  though  this  evidence  may  have  been  improperly  re- 
ceived, there  was  not  proof  enough  in  the  cause  without  it 
to  warrant  the  verdict.  But  as  this  Court  has  so  lately  (a) 
on  full  consideration  and  in  conformity  with  a  decision  of 


(a)  In  the  Baron  de  Mlzen  and  W^e  v.  Farr,  anie,  v.  6Xt. 
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th^  Court  of  Exchequer  (a),  disclaimed  the  discretion 
which  appears  to  have  been  exercised  by  the  Court  of 
Common  Pleas  in  Doe  d.  Lord  Teynham  v.  Tyler  (b),  we 
Deed  Qot  repeat  our  reasons  for  holding  that  where  evidence 
formally  objected  to  at  nisi  prius  is  received  by  the  judge, 
and  is  afterwards  thought  by  the  Court  to  be  inadmissible, 
the  losing  party  has  a  right  to  a  new  trial. 

This  must  be  considered  as  the  judgment  of  my  brothers 
Littkdale  and  Coleridge,  and  myself.  Our  two  brothers 
having  been  engaged  in  the  cause  while  at  the  bar,  have 
taken  no  part  in  the  deliberation.  I  may,  however,  men- 
tion that  in  a  similar  case  tried  before  my  brother  Patteson 
at  Wells  in  1834  (c),  he  received  and  rejected  letters  ac- 
cording to  the  line  which  we  have  now  drawn. 


151 


1886. 


Rule  absolute. 


(a)  In  Creoie  v.  Barrett,  1 
Crompt.,  Mees.  &  Rose  919;  i 
Tyrwhitt  &  Granger,  1 13. 

(b)  6  Bingb.  561;  4  Moore  & 
Payne,  377.  In  the  judgment  in 
that  case,  as  it  appears  in  both  tlie 
Reports,  it  is  said,  **  that  if  the 
Court  see  that  there  is  enough  not 
merely  to  make  the  scale  hang 
even,  but  greatly  to  preponderate 
in  favour  of  the  defendant  (the 
defendant  being  the  party  who  in 
that  case  had  obtained  the  ver> 
diet),  they  will  not  send  the 
cause  to  a  jury  again.^  The  words 
*<  greatly  preponderate,"  appear  to 
be  sufficiently  wide  to  allow  of  a 
construction  which  would  not  be 
inconsistent  with  the  decision  of 
the  Court  of  King's  Bench  in  the 
Baron  dc  BUtsen  and  Wife  v. 
Farr,  anU,  v.  617,  where  this 
Court  held,  that  the  alleged  im- 
materiality of  evidence,  improperly 
admitted,  is  not  a  ground  for  re- 


fusing a  new  trial,  unless  the  Court 
can  see  that  the  evidence  did  not 
weigh  with  the  jury  in  forming 
their  opinion,  or  that  an  opposite 
verdict,  given  upon  the  remainder 
of  the  evidence,  must  have  been 
set  aside  as  a  verdict  against  evi- 
dence. The  subsequent  part  of 
the  judgment  in  Doe  d.  Lord 
Teynkam  v.  TyUr,  <'  But  we  huve 
a  much  plainer  course;  and  that 
is  to  hear  the  report  of  the  trial, 
and  to  sustain  the  verdict  if  we 
are  satisfied  that  there  is  enough  to 
warrant  the  verdict"  would  seem, 
however,  to  dispense  with  the  great 
preponderance  of  evidence  in  fa- 
vour of  the  successful  party. 

The  decision  of  the  Court  of 
King's  Bench  in  the  principal  case, 
{Doed,Tathamv,  PFrigA^,) appears 
to  lay  down  the  rule  more  strictly 
than  in  Crease  v.  Barrett,  and  in 
Baron  de  Rvtzen  and  Wife  ▼. 
Farr,  inasmuch  as  all  inquiry  as 
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to  the  cogency  of  the  other  evi- 
dence in  the  cause,  seems  to  be 
excluded. 

(c)  Woodforde  v.  Bum,  That 
was  an  issue  of  devisavit  vel  non 
directed  by  the  Chancellor  to  try 
the  validity  of  the  will  of  Joseph 
Whitby,  Esq.  the  constructor  of 
the  Plymouth  Breakwater.  The 
verdict  was  for  the  plaintiflF,  esta- 
blishing the  sanity  of  the  testator. 


As  tlie  rejected  letters  were  ten- 
dered (by  WUde,  Seijt.)  on  behalf 
of  the  plaintiff,  who  obtained  a 
verdict,  and  were  objected  to  (by 
Sir  James  Scarlett)  on  the  part  of 
the  defendant,  who  sucoeeded  in 
excluding  the  letters,  there  was  of 
course  no  opportunity  of  question- 
ing the  propriety  of  the  decision 
of  the  learned  judge,  in  rejecting 
the  evidence. 


Semble,  that  a 
town  clerk  is 
not  bound  to 
allow  inspec- 
tion of  the 
voting  papers 
delivered  at 
the  election  of 
councillors, 
under  5  &  6 
WilL  4,  c.  76, 
to  more  than 
one  burgess 
at  a  time. 

Nor  to  allow 
any  burgess  to 
have  more 
than  one  of 
such  voting 
papers  in  his 
hand  at  the 
same  time. 

But  that  he 
is  bound  to 
allow  any  bur- 
gess, who 
brings  with 
him  a  list  of 
the  burgesses, 
to  make  marks 
upon  such 
lists,  denoting 
how  each 
voter  appears 
by  the  voting 
paper  to  have 
given  his  vote. 


The  King  v.  Abnold. 

LfAMPBELL,  A.  G.  early  in  this  term  obtained  a  rule 
calling  upon  Thomas  /Irnoldy  town  clerk  of  the  borough 
of  Poole,  to  shew  catise  why  a  mandamus  should  not 
issue,  commanding  him  at  all  seasonable  hours,  and  on 
payment  of  the  proper  fees,  to  permit  Samuel  Colbome 
Scott  and  John  Lankester,  two  of  the  burgesses,  either 
together  or  apart,  to  have  the  sight  and  inspection  of  all 
the  voting  papers  delivered  at  the  election  of  councillors 
on  the  26th  December  last,  and  deposited  with  Arnold  as 
such  town  clerk;  and  also  to  permit  Scoit  and  LankeBter, 
either  together  or  apart,  to  take  copies  or  extracts  of  such 
voting  papers,  or  any  of  them,  and  to  compare  the  same 
with  the  originals  at  their  own  costs  and  charges. 

This  rule  was  obtained  upon  affidavits,  stating  these 
facts : 

Scott  and  Lankester  were  duly  inrolled  on  the  burgess 
roll,  and  entitled  to  vote  for  councillors ;  and  on  26th  De- 
cember the  election  of  councillors,  under  5  &  6  Will.  4, 
c.  76,  took  place. 

On  4th  January,  Scott  went  to  Arnold! s  officci  and  de- 
manded to  be  allowed  to  inspect  and  also  to  take  minutes 
from  the  voting  papers  delivered  at  the  election  of  coun* 
cillors,  but  permission   to  take  minutes   was  altogether 
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nfoseA,  and  he  was  not  allowed  to  have  more  than  one  of 
such  papers  at  a  time,  which  paper  was  required  to  be 
returned  before  he  was  allowed  to  inspect  another. 

On  the  same  day,  Lanke$ttr  demanded  and  had  inspec- 
tion in  the  same  manner. 

On  14th  January,  Scott  and  Lankester  went  together  to 
Arnold's  office,  and  demanded  to  be  allowed  together  a 
fuO  inspection  of  all  such  voting  papers,  stating  their  ob- 
ject to  be  to  ascertain  the  number  of  votes  given  for  each 
candidate,  which  they  conceived  could  be  better  accom- 
plished by  the  examination  of  the  voting  papers  by  two 
persons  together  than  by  one,  and  at  the  same  time  they 
each  tendered  U.  for  such  inspection.  The  answer  given 
to  them  was,  that  the  town  clerk  had  laid  down  a  rule 
from  which  he  should  not  depart,  viz.  **  not  to  allow  the 
voting  papers  to  be  inspected  by  more  than  one  person  at 
the  same  time;"  and  in  pursuance  of  such  rule  Scott  and 
Lanhater  were  refused  a  joint  inspection.  Scott  then 
qaitted  the  office,  and  Lankester  remained,  and  having 
paid  if.  requested  to  be  allowed  to  go  through  the  voting 
papers.  A  voting  paper  being  handed  to  him  by  Arnold^s 
clerk,  Lankester  began  to  put  marks  upon  a  list  of  bur- 
gesses, with  which  he  had  previously  provided  himself,  to 
shew  how  the  burgesses  signing  such  voting  paper  had 
voted;  but  the  clerk  thereupon  took  the  voting  paper  from 
Lankester,  observing  that  he  considered  that  he  was  taking 
minates,  which  he  could  not  allow ;  and  Lankester  in  con- 
sequence left  the  office  without  having  had  a  full  inspect 
tion. 

The  deponents  concluded  by  stating,  that  their  sold 
object  in  demanding  such  inspection  of  the  voting  papei^s 
was,  accurately  to  ascertain  how  and  for  whom  each  bui^ 
gess  voted  at  the  late  election  for  councillors,  and  that  they 
verily  believed  it  to  be  impossible  to  arrive  at  a  satisfactory 
eondnsion  on  the  subject,  unless  they,  or  other  burgesses 
in  whom  they  could  tonfide,  were  allowed  to  sete  and  tskt 
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1886.  minutes  from  ever;  voting  p»p«r;  find  further,  tb^t  tbey 
verily  believed  tbat  if  tbey  were  allowed  ^  full  and  fair 
inspection  of  tbe  voting  paper^i  and  were  permitted  to 
Abvold.  t^jjg  minutea  therefrom,  they  should  be  able  to  shew  the 
declaration  of  the  late  mayor  as  to  the  persons  cbos^p 
councillors  for  the  borough,  not  to  have  been  warranted  by 
such  voting  papers. 

Affidavits  in  answer  were  sworn  by  ArnQld  and  his  clerk, 
which  stated,  that  parties  applying  for  inspection  were 
allowed  to  have  such  inspection  in  the  order  in  which  tbey 
applied  \  that  the  regulations  under  whic^h  inspection  was 
refused  to  more  than  one  burgess,  or  of  more  tb^n  onfs 
paper,  at  a  time,  were  made  with  a  view  to  tbe  securi^ 
of  tbe  papers,  and  to  prevent  confusion;  that  every  facil}^ 
for  full  and  fair  inspection  bad  bc^en  given;  that  the  refusal 
to  allow  extracts  or  minutes  to  be  taken,  was  given  because 
Arnold  and  his  clerk  considered  that  the  law  did  i^et 
authorize  the  town  clerk  to  allow  that  to  be  done, 

Jmold  stated  in  his  affidavits  tbat  he  was  and  alwi^y^ 
had  been  desirous  to  afford  every  facility  to  any  burgess, 
who  should  require  an  inspection  of  the  voting  papers  to 
do  S0|  without  reference  to  party,  and  that  he  wasaniioiip 
to  comply  with  apy  directions  which  ibis  Court  should  be 
pleased  to  give  for  his  guidance,  as  to  fulfilling  the  require- 
ments of  the  Municipal  Corporation  Reform  Act,  or  up/ 
other  act  or  law  in  existence  with  reference  to  the  i^U^B 
pf  town  clerk. 

On  a  later  day  in  the  term. 

First  point :  Sir  F.  Pollock,  Sir  W.  W.  FoUett^  Erie,  ParHow,  am)  Suit, 

^  *  shewed  cause.  The  question  in  this  case  turns  upon  tb^ 
latter  part  of  the  35th  section  of  5  &  6  Will.  4,  c,  76> 
which  enacts,  that  ^'  the  mayor  shall  cai|se  tbe  voting 
papers  to  be  kept  in  tbe  office  of  tbe  town  clerk,  during 
six  calendar  months,  at  tbe  least,  after  every  such  election; 
^nd  the  town  clerk  shall  permit  every  burgess  to  inspect  the 
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votiog  papers  of  anj  year,  on  payment  of  U.  for  every        18Sa. 

March/'     It  is  quite  open  to  the  town  clerk,  and  it  is  his     ^./T^ 
J  1  .  ,    •  .  .  i_    •  The  Kiwo 

doty  to  make  such  regulations  with  respect  to  the  inspec*  «. 

tiOD  of  the  voting  papers,  as  may  appear  to  him  requisite      Abmold. 

for  the  higher  purpose  of  safe  custody.     With  this  view  it 

was  that  he  refused  to  allow  more  than  one  burgess  to 

inspect,  and  more  than  one  voting  paper  to  be  inspected, 

at  the  same  time.     Were  be  to  permit  a  burgess  to  have 

all  the  voting  papers  at  once,  or  were  he  to  allow   any 

number  of  burgesses  to  be  present  at  the  same  time,  great 

inconvenience,  and  confusion,  and  insecurity  might  be  the 

consequence.     Arnold,  however,  expresses  himself  willing 

to  comply  with  any  directions  which  the  Court  may  think 

proper  to  give  him  for  his  guidance. 

With  respect  to  the  latter  part  of  the  rule,  it  is  appre-  Second  point: 

TftKing 

bended  that  there  is  nothing  in  the  act  which  casts  upon  minutes. 
tbe  town  clerk  the  duty  of  allowing  copies  of  or  extracts 
from  the  voting  papers  to  be  taken.  The  35th  section 
only  requires  the  town  clerk  to  permit  any  burgess  to 
impeci  the  voting  papers  on  payment  of  Is: — Whereas  in 
sections  5,  15,  17f  &  ^3,  which  relate  to  certain  rolls  and 
lists  to  be  kept  by  the  town  clerk,  it  is  expressly  provided, 
that  any  person  shall  be  allowed  to  peruse  them  at  all  rea- 
fonable  times,  and  that  copies  shall  be  delivered  to  any 
person  requiring  the  same,  upon  payment  of  a  reasonable 
price  for  such  copies.  Hence  it  appears  to  have  been  the 
intention  of  the  legislature  to  make  it  the  duty  of  the 
officer  in  same  cases  to  permit  inspection  and  to  give 
copies,  and  in  others  only  to  permit  inspection.  If  a 
burgess  were  allowed  to  take  copies  himself,  he  would  for 
a  long  time  have  the  papers  in  his  hands,  to  the  exclusion 
of  other  burgesses  who  might  wish  for  an  inspection.  In 
some  acta  of  parliament  the  legislature  have  made  express 
piovisiona  for  tbe  allowing  copies  or  extracts  to  be  taken, 
U  well  aa  for  inspection.  Thus  in  the  General  Turnpike 
Ad,  (3  Gfo,  4,  €•  lfi6,)  s.  73,  it  is  provided  that  the  books 
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of  the  clerk  to  the  trustees  or  commissioners  of  any  turn- 
pike, shall  at  all  reasonable  times  be  open  to  the 
inspection  of  the  said  trustees  or  commissioners,  or  any 
creditor  on  the  tolls,  without  fee  or  reward,  and  the  said 
trustees  &c.  are  empowered  to  take  copies  or  extracts 
without  paying  any  thing  for  the  same.  Similar  provisions 
are  to  be  found  in  the  General  Vestry  Act  (1  &  2  fVilL  4, 
c.  60,)  s.  37,  and  the  General  Highway  Act  (5  &6  Will.  4, 
c.  50|)  s.  40.  These  express  provisions  aflbrd  an  argument 
against  inferring  a  right  to  take  copies  and  extracts  in  the 
case  of  the  voting  papers  under  the  Municipal  Corpora* 
tion  Act. 


Campbell,  A.  G.,  and  Crowder,  control.  The  town  clerk 
was  not  authorized  in  refusing  to  allow  two  burgesses  to 
inspect  jointly.  It  is  true  that  the  language  of  the  d5tb 
section  is  only  *^  shall  permit  any  burgess"  but  by  the 
interpretation  clause  (sec.  1 42),  words  in  the  singular  number 
are  to  be  construed  to  mean  also  several  persons  and  things 
respectively,  unless  there  be  something  in  the  context 
repugnant  to  such  construction.  It  is  the  duty  of  the 
town  clerk  to  allow  such  an  inspection  as  is  best  calculated 
to  effect  the  object  for  which  the  inspection  is  required, 
subject  of  course  to  reasonable  regulations  for  safe  cus- 
tody. The  object  may  be  more  certainly  obtained  by  the 
inspection  of  two  burgesses  jointly,  than  by  that  of  one 
only  at  a  time;  and  though  it  might  and  would  be  reasona- 
ble to  refuse  a  joint  inspection  to  any  large  number  of  bur-» 
gesses,  it  cannot  be  necessary  for  the  safety  of  the  docu-» 
ments  to  refuse  a  joint  inspection  to  two  burgesses. 
Second  point.  Then,  with  regard  to  the  right  claimed  of  taking  minutes: 
If  that  be  not  allowed,  it  may  be  really  impossible  to  have 
such  an  inspection  as  will  be  sufficient  for  the  purposes  for 
which  it  is  required.  Suppose  the  honesty  of  the  mayor'^ 
declaration  or  return  to  be  doubted,  and  that  proceedibgs 
are  instituted   to  try  whether  what  may  be  called  the 
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returns  be  false  or  not;,  none  but  a  person  of  wonderful  1836. 
memory  could  well  venture  to  state  upon  oath  how  each 
of  a  large  number  of  burgesses  had  voted,  unless  he  had 
been  allowed  at  the  time  of  inspection  to  make  minutes 
from  the  voting  paper ;  and  even  were  bis  memory  suffi- 
cient, doubt  would  be  thrown  upon  his  evidence,  if  it 
appeared  that  the.  witness's  memory  was  unassisted  by  any 
minutes  or  memoranda*  It  is  expressly  sworn  by  the  pari- 
ties applying  for  this  mandamus,  that  they  verily  believe  it 
to  be  impossible  to  arrive  at  a  satisfactory  conclusion  upon 
the  questions  how  and  for  whom  each  burgess  voted,  unless 
they  or  other  burgesses  were  allowed  to  see  and  take 
minutes  from  every  voting  paper.  The  argument  based 
upon  the  reference  which  has  been  made  to  other  sections 
in  the  act,  fallaciously  assumes  that  the  duty  of  gm/ig 
copies  or  extracts  is  identical  with  that  of  permitting 
extracts  to  be  taken  by  the  party  inspecting.  Had  there 
been  no  enactment  requiring  the  town  clerk  to  allow  the 
inspection,  the  burgesses  would  have  been  entitled  to  in* 
spect,  apd  to  tak^  copies  of  these  corporation  documents; 
and  it  i»  therefore  incumbent  on  the  town  clerk  to  point 
out  some  enactment  which  makes  it  his  duty  not  to  permit 
extracts  or  minutes  to  be  takeui  and  not  merely  to  shew 
that  there  is  nothing  in  the  act  requiring  or  authorizing 
him  to  do  so.  In  answer  to  the  inconvenience  which  it  is 
suggested  would  follow  if  burgesses  were  allowed  to  make 
extracts,  it  may  be  observed  that  much  more  time  would 
necessarily  be  occupied  in  committing  all  the  particulars  to 
memory,  than  would  be  required  if  the  party  inspecting 
were  permitted  to  make  extracts  or  minutes. 

Lord  Den  MAN,  C.J. — It  does  not  appear  that  the  par- 
ties making  this  application  have  proceeded  with  any  wish 
but  that  of  obtaining  information  to  which  they  were  enti- 
tled. Nor  is  the  town  clerk  charged  with  any  improper 
motives,  and  he  professes  his  willingness  to  abide  by  such 
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1886.  directions  as  the  Court  may  give.  It  is  difficult  to  lay 
down  any  precise  rule  as  to  the  law  upon  such  subjects; 
and  whatever  rule  might  be  laid  down,  it  is  evidently  neoes* 
sary  that  ih  transactions  of  this  kind  there  should  be  some 
spirit  of  mutual  accommodation  on  both  sides,  even  in  the 
heat  of  political  controversy.  We  do  not  therefore  profess 
to  enter  into  a  strict  inquiry  as  to  what  the  town  clerk  may  be 
bound  to  permit,  or  what  he  might  be  justified  in  refusing, 
but  we  will  state  what  at  this  moment  appears  to  us  to  be 
his  proper  course.  We  think  the  town  clerk  is  not  com- 
pellable to  allow  two  persons  at  once  to  inspect'  the  voting 
papers,  or  to  give  two  of  those  papers  to  one  person' at  the 
same  time.  For  his  duty  in  these  respects,  we  must  look 
to  the  act  of  parliament.  But  we  think  that  he  is  bound 
to  allow  any  voter  who  brings  a  list  of  his  own  to  compare 
it  with  the  voting  papers  produced  by  the  town  clerk,  and 
mark  his  list  according  to  what  he  finds  upon  those  papers. 
The  means  of  obtaining  reasonable  information  will  thus 
be  secured.  And  instead  of  particularly  inquiring  into 
tbe  fact,  and  finally  disposing  of  the  rule,  it  may  perhaps 
be  best  to  enlarge  it  for  the  present,  in  the  hope  that  what 
we  have  said  will  be  found  sufficient  for  the  direction  of 
the  parties., 

Rule  enlarged  (a). 

(a)  laformationi  in  the  natore  for  penalties  under  section  76  of 

of  a  quo  warranto,  to  try  whether  the   Pariiamentarj  Reform  Act, 

certain  persons  were,  on  26ch  De-  (2  Will,  4,  c.  45,)  for  inserting  in 

cember  last,  duly  elected  council-  the  list  of  voters,  the  names  of 

lors  for  the  bofoogh  of  Poole,  are  persons  not  entitled  to  vote,  see 

now  pending,  and  will  probably  be  Tarr  v.  M'Gahey,  coram   Lord 

tried  at  the  Dorsetshire  summer  Denrnan,  C.  J.  7  Carr.  &  P.  380. 

assizes,  1836.  And  see  the  declaration  in  that 

As  to  actions  against  overseers  action,  ibid,  note  (a). 
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Palmer  v.  Temple. 

Assumpsit,  to  recover  the  deposit  on  a  sale  of  certain  Declaration  - 
leasehold  premises,  and  also  1000/.  for  liquidated  damages,  ^^  demise  and 

agreed  to  be  paid  by  either  party  refusing  to  perform  his  deliver  pos- 

or  session  upon 

part  of  the  contract  of  sale.    The  first  count  of  the  decla-  a  certain  day. 

ration  stated,  that  by  a  memorandum  of  agreement  between  ^ '^!JJ*'i-y*% 
the  defendant  and  the  plaintiff,  the  defendant,  in  considera-  of  possession, 
tion  of  300/.  to  him  then  paid  by  the  plaintiff  by  way  of  SeprincllLl 
deposit,  and  in  part  of  5500/.,  agreed  to  be  given  by  the  subject- 
plaintiff  for   the   purchase  of  the  messuage   thereinafter  contract  was 
mentioned,  and  for   the  trade,  goodwill,  and  possession  ^^  *;^*  defend- 
thereof,  and  of  the  residue  of  such  purchase  money  to  be  copation,  and 
paid  as  thereinafter  stipulated,— did  agree  that  he  would,  Jj^^jg^^ 
on  or  beA>re   24tb'June  then  instant,  demise  unto  the  willing,  and 
plaintiff  all  that  messuage    or   public-house,   called    the  and  deliveT'^ 

*•  Somers  Town  Coffee-house,"  situate  &c.  with  the  yard,  possession  of 

.    .,  !•  •  t  •    t        •  i.      ^I*®  BBxne  to 

outbujidmgs,    and  appurtenances    thereto   belongmg,   for  the  plaintiff: 

47  years  from  the  said  24th' June,  subject  to  the  rent  of  that  the  residue 

•^  .  .     .  .  of  the  tene- 

80/.,  and  would  deliver  to  the  plaintiff  the  possession  of  ments,  con- 

the  said  messuage  and  premises  on  or  before  24th  June  "ot^fw  wm' 

then  instant.     And   for  the  considerations  aforesaid,  the  occupied  by 

plaintiff  did  agree  to  accept  such  lease,  and  to  pay  to  the  as^enante  to 

defendant  52O0/.,  the  residue  of  the  purchase  money,  on  ^be  defendant, 

...       and  that  at 
the  execution  of  the  said  lease  and  the  delivery  to  hini  and  upon  the 

thereof,  and  of  the  possession  of  tbe  said  messuage  and  tnne  of  making 
f^  ^  ^5  the  agreement, 

premises  as    aforesaid:   And  it  was   further  agreed,  that  it  was  agreed 

if  either  of  the  parties  should  refuse  or  neglect  to  perform  fendant  shoiild 

not  cause  the 
tenants  to  quit  the  said  cottages,  but  that  on  the  defendants  completing  the  said  aeree- 
ment,  the  tenants  should  attorn  to  the  plaintiff,  and  become  his  tenants;  and  the  pTain- 
tifftben  discha*^ed  the  defendant  from  giving  the  plaintiflF  actual  possession.  In  the 
absence  of  direct  evidence  of  such  an  agreement  as  that  set  forth  in  the  plea,  proof 
that  the  plaintitF  was  aware  that  the  cottages  were  occupied  by  weekly  tenants,  and 
that  he  never  gave  the  defendant  to  understand  that  he  should  require  to  be  put  in 
actual  possession  of  them  until  the  very  moment  when  the  parties  had  met  for  the  pur- 
pose of  concluding  the  bargain,  and  when  there  was  not  sufficient  time  left  to  obtain 
possession  from  the  tenants,  may  properly  be  left  to  the  jury  as  entitling  them  to  consi- 
der whether  the  conduct  of  the  plaintiff  did  not  shew  that  he  had  assented  to  waive  a 
literal  performance  of  the  contract,  and  to  accept  the  occupation  of  thib  tenants  in  lieu 
of  an  actual  delivery  of  possession. 

VOL.  VI.  M 
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1836.  the  agreement  on  his  part,  he  should  pay  to  the  other  of 
them  who  should  he  willing  to  complete  the  same,  1000/. 
as  liquidated  damages,  and  to  be  sued  for  accordingly. 
The  declaration  stated  an  enlargement  of  the  term  for 
executing  the  agreement  from  24th  to  2gth  June,  and 
mutual  promises.  Averment:  that  although  the  plaintiff 
did  on  the  said  15th  June  pay  to  the  defendant  300/.  by 
way  of  deposit,  and  although,  on  the  said  29th  June,  the 
plaintiff  was  ready  and  willing,  and  offered  to  pay  to  the 
defendant  5200/.,  being  the  residue  of  the  purchase  money, 
and  to  perform  and  fulfil  the  said  agreement  on  his  part, 
of  which  premises  the  defendant  then  had  notice :  Yet  the 
defendant  did  not  nor  would  on  or  before  the  said  29th 
June,  or  at  any  time  afterwards,  demise  unto  the  plaintiff 
the  premises  in  the  said  agreement  mentioned,  with  the 
yards,  out^buildings,  and  appurtenances  thereto  belonging, 
although  requested  by  the  plaintiff  so  to  do ;  nor  did  nor 
would  the  defendant,  although  he  was  requested  by  the 
plaintiff  so  to  do,  deliver  to  the  plaintiff  the  possession  of 
said  messuage  and  premises  on  or  before  the  said  29th 
June,  but  on  the  contrary  thereof  the  defendant  then 
wholly  neglected  and  refused,  and  still  doth  8lc«  The 
count  concluded  by  a  statement  of  special  damage,  and 
claimed  the  sum  of  1000/.  according  to  the  agreement,  for 
non-performance  by  the  defendant  of  the  said  agreement  on 
his  part.  The  declaration  also  contained  counts  for  money 
had  and  received,  and  upon  an  account  staled. 

The  defendant  pleaded  non  assumpsit  to  the  whole 
declaration,  and  several  special  pleas  to  the  first  count, — of 
which  the  following  only  need  be  inserted  here. 

Third  plea :  that  at  the  time  of  making  the  agreement, 
and  until  and  upon  the  said  29th  June,  1835,  the  said 
messuage  or  public-house,  with  the  yard  and  outbuildings 
thereunto  annexed  and  belonging,  were  in  the  defendant's 
own  occupation,  and  he  was  always  ready  and  willing  and 
able  to  demise  the  same  to  the  plaintiff,  and  to  give  him 
the   possession   thereof,   the   said   messuage   and   public- 
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bouse,  jard,   and  outbuildings,  being  the  material  parts 
of  the  tenements  mentioned  in  and  forming  the  subject  of 
the  agreement :  And  that  at  the  time  of  making  the  agree- 
ment there  were  five  cottages  and  buildings  of  small  and 
insignificant  value  and  importance,  and  being  a  subordinate 
part  of  the  tenements  agreed  to  be  demised  to  the  plain- 
tiff,  and  such  cottages   and  buildings  were  respectively 
let  by  the  defendant  to  divers  persons,  and  were  then  occu- 
pied by  them  as  his  tenants,  and  the  defendant  could  have 
caused  the  said  tenants  to  quit  the  said  cottages  and  build- 
ings before  the  said  29th  June,  1835,  if  the  plaintiff  had  so 
desired ;  and  of  all  which  premises  the  plaintiff  at  the  time 
of  making  the  agreement,  and  before  and  on  the  said  29th 
June,  had  notice.  Averment:  that  at  and  upon  the  making 
of  the  agreement  in  the  declaration  first  mentioned,  it  was 
agreed  by  and  between  the  plaintiff  and  defendant,  that  the 
defendant  should  not  cause  the  tenants  to  quit  the  cottages 
Sic,  but  that  on  the  defendant's  completing  the  agreement 
the  tenants  should  attorn  to  the  plaintiff  and  become  his 
tenants  of  the  respective  cottages  8cc.  (a);   and  that  the 
plaintiff  then  and  continually  from  thence,  until  and  at  the 
time  for  completing  the  contract,  discharged  the  defendant 
from  (fusing  the  tenants  to  quit  the  cottages,  &c.  and  from 
giving  the  plaintiff  actual  possession  thereof;  and  that  by 
reason  of  the  premises  and  not  otherwise,  the  defendant 
accordingly  abstained  from  causing  the  tenants  to  quit  the 
cottages,  &c.  as  he  otherwise  might  and  would  have  done, 
and  refrained  from  placing  himself  in  a  situation  to  give  the 
plaintiff  actual  possession  of  the  cottages  &c,  on  the  said 
29th  June:   that  before  and  on  and   after  that  day,  the 
tenants  would  have  attorned  to  the  plaintiff,  and  become 
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(a)  The  demise  of  the  messuage 
and  cottages  would  ha?e  vested 
the  immediate  reversion  of  the 
cottages  in  the  lessee,  without  any 
attoinment  tioce  4  jinn,  c.  16,  s.  9 ; 
aod  it  would  rather  seem  tliat 
even  before  that  statute  no  attorn- 


ment was  necessary  to  the  assign- 
ment nf  a  reversion  ybr  yean.  See 
Dyer,  86  a,  58  a,  307  b,  350  a; 
Bendloes,  pi.  S86;  Dalison,  89; 
3  Leon.  17 ;  Com.  Dig.  tiile  Attorn- 
ment (L). 
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his  tenants  in  regard  to  the  cottageSi  &c.  and  which  were 
let  at  reasonable  and  proper  rents,  all  which  the  plaintiff 
then  well  knew;  and  further,  that  the  plaintiff  did  not  give 
the  defendant  notice  that  he  should  require,  nor  did  he 
require,  the  defendant  to  give  him  possession  of  the  cot- 
tages, &c.  until  a  late  and  unreasonable  hour  of  the  night  of 
the  said  29th  J  une,  to  wit,  just  before  the  hour  of  12  o'clock 
of  that  night,  when  there  were  not  reasonable  or  sufficient 
time  or  opportunity  to  cause  the  tenants  to  quit  and  give  the 
plaintiff  possession  of  the  cottages,  &c.  and  that  the  plain- 
tiff wrongfully  and  fraudulently  abstained  from  giving  such 
notice  and  making  such  requisition  until  the  time  aforesaid. 
Further  averment :  that  the  defendant  was,  on  the  said  2gth 
June,  ready  and  willing  and  able,  and  offered  to  the  plaintiff 
to  demise  to  him  all  the  said  tenements  and  premises  so  to 
be  demised  to  him,  and  to  give  to  him  the  possession  of 
the  said  tenements  and  premises,  except  the  said  cottages, 
&c.  on  the  last-mentioned  day;  but  that  the  plaintiff  then, 
to  wit,  at  such  unseasonable  and  unreasonable  hour  of  the 
last-nxentioned  day,  wrongfully  refused  to  pay  the  remainder 
of  the  purchase  money  or  the  said  sum  of  1000/.,  or  to 
accept  such  lease,  unless  the  defendant  would  then  in- 
stantly deliver  to  him  the  possession  of  the  cottages  8cc., 
and  under  that  colour  and  pretence  wrongfully  refused  to 
perform  the  agreement  on  the  plaintiff's  part,  and  pre- 
vented the  defendant  from  completing  the  same  on  his 
part.     Verification. 

Replication  to  the  third  plea,  that  it  was  not  agreed  by 
and  between  the  plaintiff  and  the  defendant,  that  the 
defendant  should  not  cause  the  tenants  to  quit  the  cottages 
&c.  in  that  plea  mentioned,  but  that  on  the  defendant's 
completing  the  said  agreement,  the  tenants  should  attorn 
to  him  and  become  his  tenants  of  the  respective  cottages 
8cc.  nor  did  he,  the  plaintiff,  discharge  the  defendant  from 
causing  the  defendant  to  quit  the  said  cottages,  &c.  and 
from  giving  the  plaintiff  actual  possession  thereof  in  man- 
ner and  form  8ic.     Concluding  to  the  country. 
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At  the  trial  before  Lord  Denman,  C.  J.,  at  the  Lohdob 
sittings  after  last  term^  it  appeared,  that  besides  the 
•*  Somers  Town  Coffee-house/'  which  formed  the  princi- 
pal subject-matter  of  the  sale,  the  property  in  question 
consisted  of  several  cottages,  rented  by  weekly  tenants. 
The  plaintiff  was  informed  of  these  circumstances,  but 
neither  made  any  objection  to  the  tenants  being  allowed  to 
continue  in  possession  as  such  weekly  tenants,  nor  gave 
any  intimation  that  he  should  require  actual  possession 
of  the  whole  of  the  premises  to  be  given  up  to  him.  Upon 
the  night  of  the  29th  June,  between  1 1  and  12  o'clock,  when 
(he  parties  had  met  for  the  purpose  of  concluding  the  sale, 
and  nothing  but  the  valuation  of  a  portion  of  the  stock 
remained  to  precede  the  transfer  of  property,  the  plaintiff's 
attorney  inquired,  for  the  first  time,  of  the  defendant,  whe- 
ther he  was  in  a  situation  k>  give  up  actual  possession 
of  the  cottages.  An  answer  in  the  negative  being  given, 
the  plaintiff  declined  concluding  the  sale,  and  shortly  after- 
wards commenced  this  action  against  the  defendant  for  the 
alleged  breach  of  agreement.  Upon  this  state  of  facts  his 
lordship  directed  the  jury  to  consider  whether  they  could 
infer,  from  the  knowledge  of  the  plaintiff  that  the  cottages 
were  tenanted,  and  his  abstaining  from  making  any  objec- 
tion on  that  ground  until  just  before  the  expiration  of  the 
time  within  which  the  bargain  was  to  be  concluded,  that 
be  had  assented  to  receive  a  constructive  instead  of  an 
actual  delivery  of  possession,  by  looking  upon  the  occupa- 
tion of  the  tenants  as  his  own.  Under  this  direction,  the 
jary,  being  of  opinion  that  the  plaintiff's  conduct  amounted 
to  a  trick  upon  the  defendant,  found  for  the  defendant 
upon  the  third  issue. 

Piatt  now  moved  for  a  rule  nisi  for  a  new  trial,  on  tbe 
groQod  of  misdirection.  There  was  no  evidence  of  a 
iruVer  by  the  plaintiff  of  that  part  of  the  agreement,  by 

wbidb  be  was  to  receive  actual  possession  of  the  premises. 

fLord  Denman,  C.  J.  I  assumed  that  the  plaintiff  knew  of 
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the  tenure  of  the  cottages,  and  there  was  no  requisition  by 
him  that  possession  of  them  should  be  given  i^p  until  a 
quarter  before  twelve  o'clock  at  night  of  the  day  on  which 
the  agreement  was  to  be  perforoied.  That  looked  very 
much  like  keeping  back  the  objection  until  it  was  impossi* 
ble  for  the  other  party  to  get  rid  of  it  If  actual  posses- 
sion had  been  required  before,  the  tenants  might  have  been 
put  out  of  the  way  by  an  agreement  with  them.  I  thought 
it  was  for  the  jury  to  consider  whether  the  plaintiff  had  not 
assented  to  consider  the  possession  of  the  tenants  as  his 
own.]  This  was  a  written  agreement,  and  could  not  be 
varied  by  parol;  Goss  v.  Lord  Nugent  (a).  [Lord  JDenman, 
C.J.  No  objection  was  made  at  the  time  to  receiving  the 
evidence.  I  think  you  are  too  late  with  this  objection.] 
It  is  submitted  that  there  was  no  evidence  of  such  an  agree* 
ment.  The  mere  silence  of  the  plaintiff  up  to  a  quarter 
before  twelve  o'clock,  was  the  only  circumstance  from 
which  it  could  even  be  inferred.  If  parol  evidence  of  such 
an  agreement  had  been  offered,  its  reception  would  have 
been  objected  to.  And  surely  an  inference  from  the  con- 
duct of  a  party  cannot  be  more  effectual  than  direct  evi- 
dence. [Lord  Detunan,  C.  J.  When  I  put  it  to  the  jury 
to  consider  whether  the  conduct  of  the  party  did  not  shew 
that  he  had  waived  an  actual  delivery  of  possession,  you 
should  have  raised  the  objection  as  to  its  reception,  as 
being  parol  evidence.]  There  was  no  evidence  at  all  of  the 
waiver.  There  was  a  mere  abstuning  from  demand  until 
a  quarter  before  twelve,  which  was  consistent  with  an 
honest  intention.  The  valuation  and  accounts  were  not 
settled  till  up  to  that  moment.  The  jury  said,  that  they 
considered  the  starting  of  that  objection  to  be  a  trick* 
That  idea  was  inconsistent  with  the  supposition  of  there 
being  an  agreement  to  waive  it. 

Cur.  adv.  vuli.  • 


(a)  Ante,  ii.  S8;  5  Barnw.  &  Adel.  5& 
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Oa  a  subsequent  day  in.  the  term,  1836. 

Lord  Den  MAN,  C.  J.,  after  stating  the  pleadings  and 
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evidence,  said, — The  first  question  raised  upon  moving  for  t;. 

the  new  trial  uras,  whether  there  was  evidence  to  support 
the  view  which  both  the  jury  and  myself  took  at  the  trials 
and  we  all  think  that  there  was  such  evidence. 

Another  question  was,  whether,  under  the  decision  in 
Gosf  V.  Lord  Ntigent,  the  evidence  was  admissible,  it 
being  urged  that  it  was  evidence  of  a  parol  agreement,  con- 
Irsdictory  of  a  written  agreement  which  had  been  entered 
into  bj  the  parties.  This  objection,  it  is  to  be  observed^ 
was  not  taken  at  the  trial ;  but  we  are  of  opinion  that  this 
case  does  not  fall  within  the  principle  established  by  Go» 
v..  Lard  liugaU.  The  evidence  went  merely  to  shew  the 
intention  of  the  parties,  at  the  time  of  entering  into  the 
agreement^  that  the  delivery  of  possession  of  the  cottages 
should  be,  not  by  delivering  actual  possession  of  the  cot- 
tages, but  by  the  plainti£F's  considering  the  tenants  of  these 
cottages  as  his  tenants  from  the  time  of  completing  the 
agreement. 

Rule  refused. 


The  King  v.  The  Inhabitants  of  Harrington,  in  the 
County  of  Cumberland. 

Upon  appeal,  an  order  for  the  removal  of  Robert  Cook,  A  printed  io- 
his  wife  and  children,  from  Manchester  to   Harringtoui  p^^ceshii^^ 
was  quashed,   as  to   Mary^   the   eldest   child,  who  was  J*»*»ch  >' *"^ 
bom  a  bastard  in  Manchester,  but  confirmed  as  to  the;  therefore  void, 
other  parties  mentioned  therein,  subject  to  the  following  ^^^"^^  ^^ 
case:  quired  to 

Robert  Cook  bad  a  derivative  settlement  in  Harrington,  |^  f^Q^o,  3 

c.  46,  8.  19, 
gad  wbid%  w  in  fact  printed  under  the  indenture,  it  is  stated  that  in  such  case  the  in- 
detitun  will  be  void. 
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1830.        and  had  gained  no  settlement  in  bis  own  right,  unless  he 
Jj^^^^      gained  one  by  apprenticeship. 

v.  In  June,  1815,  Robert  Cook  was  bound  apprentice  by 

Inhabitants  of  indenture  to  one  Michael  M'Graa,  a  ship-smith  in  Work- 
ington,  for  the  term  of  six  years.  The  indenture  was  a 
printed  form  filled  up,  and  had  at  the  foot  of  it  the  notice 
required  to  be  added  to  all  such  printed  forms,  by  5  Geo. 
S,  c.  46,  s.  19-  The  indenture  bore  date  Idth  June,  1818, 
but  was  not  executed,  in  point  of  fact,  until  June,  1815.  It 
was  properly  stamped,  and  in  all  other  respects,  except  as 
to  its  being  ante-dated,  was  perfectly  regular.  The  pauper 
served  between  two  and  three  years,  and  gained  a  settle- 
ment, under  the  indenture,  in  a  third  parish,  provided  a  set- 
tlement could  be  gained  at  all  by  service  under  it.  The  ses- 
sions held  the  indenture  absolutely  void,  by  reason  of  its  being 
so  ante-dated,  and  no  settlement  gained  by  service  under  it. 
The  question  for  the  opinion  of  this  Court  is,  whether 
the  said  indenture  was  or  was  not  void  on  account  of  its 
being  ante-dated.  If  the  indenture  was  valid,  that  part  of 
the  order  of  sessions,  confirming  the  order  of  removal,  is  to 
be  set  aside.  If  the  indenture  was  void,  such  part  of  the 
said  order  of  sessions  is  to  be  confirmed. 

Wightman,  in  support  of  the  order  of  sessions.  This 
indenture  was  void  by  reason  of  its  being  ante-dated.  By 
8  Jnne,  c.  9)  s.  35,  it  b  enacted,  that  the  full  sum  received, 
or  in  anywise  given,  paid,  agreed,  or  contracted  for,  with 
or  in  relation  to  any  apprentice,  shall  be  truly  inserted  and 
written  in  some  indenture  or  other  writing  which  shall  con- 
tain the  covenants,  articles,  or  agreements  relating  to  the 
service  of  such  apprentice,  and  shall  bear  date  upon  the  day 
of  the  signing,  sealing,  or  other  execution  of  the  same:  upoa 
pain  that  every  master  to  or  with  whom,  or  to  whose  use,  any 
sum  of  money  whatsoever  shall  be  given,  8cc,  for  or  in 
respect  of  any  such  apprentice,  which  shall  not  be  truly 
and  fully  so  inserted  and  specified  in  some  such  indenture,  or 
other  writing,  shall  forfeit  double  the  sum  so  given,  tic.  The 
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peaaUy  is  only  for  not  inserting  correctly  the  sum  paid  with        ^^^' 

the  apprentice;  and  if  it  be  hot  considered  that  an  inden-     j^^  j^j^^ 

tare  which  is  ante-dated,  is  on  that  account  void,  the  pro-  «• 

.....  1    „  ,  .  II       InhabitoDts  of 

vision,  requiring  that  indentures  shall  bear  date  on  the  day  HARaiiiGToii. 

of  their  execution,  is  nugatory.  Where  a  statute  says  that 
a  thing  shall  be  done  in  a  particular  manner,  it  is  to  be  im- 
plied that,  unless  it  be  done  in  that  manner,  the  whole  is 
to  be  void.  Thus  in  Slade  v.  Drake{a)  it  is  said (6), 
**  The  rule  is,  that  affirmatives  in  statutes  that  introduce 
new  laws  do  imply  a  negative  of  all  that  is  not  in  the  pur- 
view. And  therefore,  in  Amy  Townsend's  case(c),  it  is  ad- 
judged, as  it  hath  been  since,  that  where  one  comes  to  a 
possession  by  an  use  out  of  a  state  discontinued,  so  that 
the  entry  was  not  lawful  to  the  cestui  que  use,  such  a  pos- 
session works  no  remitter,  because  the  statute  appoints  the 
possession  in  the  same  manner  and  form  (which  imports  a  ne- 
gative,— and  no  other)  as  are  tn  use.{d)  So,  the  stat.  Westm. 
2,(e)  appoints  that  the  demandant  in  quod  ei  deforceat  may 
vouch  ae  si  esset  tenens:  if  in  the  first  action  he  could  not 
voach, — ^as  if  it  was  a  scire  fac. — then  cannot  he  vouch  in 
the  quod  ei  deforceat,  being  demandant,  14  H.  7,  18."(/) 
Stade  V.  Drake  is  an  old  case,  but  is  good  authority. 
If  the  rule  there  laid  down  be  correct,  it  goes  the  whole 
length  of  the  proposition  contended  for.  [Coleridge,  J. 
Section  SS(g)  provides,  that  every  such  indenture  or  writing 
shall,  within  a  certain  time  after  the  date  or  making  thereof, 
be  brought  to  be  stamped.  Was  not  the  provision  with 
respect  to  ante-dating  made  with  a  view  to  the  protection 
of  the  revenue?]  The  meaning  of  the  provision  is  ex- 
plained by  5  Geo.  S,  c.  46,  s.  19*  Upon  the  statute  of  8 
Ann.  c.  9>  the  question  might  be  doubtful.  By  5  Geo.  3, 
c  46, 8. 19f  it  is  declared  and  enacted,  that  all  printed  inden- 
tures, (and  the  indenture  in  this  case  is  one,)  8u:.,  for 

(a)  Hobwt,  f95.  348  b. 

{b)  lb.  298.  (e)  Westm.  S  (13  Edw.  1.)  c.  4. 

(0  Howd.  111.  (/)  H.  U  H.  r,  fo.  18,  pi.  T, 

[J)  Aod  see  Duncombe  v.  Wmg-  per  Kebkf  arguendo. 

Jky,  Hob.  254,   955;   Co.  lilt.  (g)  8  Jim.  c.  9. 
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1836.        binding  clerks  or  apprentices  shall  have  the  following  no^ 
^1^"^      tice  or  memorandum  printed  under  the  same:  ''This  in* 
9.  denture.  Sue.,  must  bear  date  the  day  it  is  executed,  and 

Harbwio*'  ^^  ^****  money  or  other  thing  is  given  or  contracted  for  with 
the  derk  or  apprentice,  must  be  inserted  in  words  at 
length,  and  the  du^  paid.  See.  &c«|  otherwise  the  indenture 
mU  be  vmdj  the  master  or  mistress  forfeit  50L,  and  an* 
other  penalty,  and  the  apprentice  be  disabled  to  follow  his 
trade  or  be  made  free."  This  is  a  kind  of  legislative  de- 
claration, that  an  indenture  of  apprenticeship  falsely  dated 
is  void. 

Armstrong,  contri.  The  clause  which  has  been  referred 
to,  in  5  Geo.  3>  c.  46,  after  requiring  that  a  notice  or 
memorandum  in  the  form  there  given  shall  be  printed 
under  all  printed  indentures,  covenants,  ftc,  for  binding 
clerks  or  apprentices,  thus  concludes,  ^'  and  if  any  printer, 
slatidner,  or  other  person  or  persons,  shall  sell,  or  cause  to 
be  sold,  any  such  indenture,  covenant,  &c.,  without  such 
"notice  or  memorandum  being  printed  under  the  same, 
then,  and  in  every  such  case,  such  printer,  &c.,  shall  for 
every  such  offence  forfeit  the  sum  of  10//'  The  effect  of 
this  clause  is  merely  to  impose  a  penalty  on  printers  and 
others  selling  printed  indentures  not  having  the  required 
notice.  The  fact  of  the  legislature  requiring  that  under 
printed  indentures  there  shall  be  printed  a  notice  stating 
that  in  a  certain  case  the  indenture  will  be  void,  does  not 
in  any  sense  amount  to  a  legislative  enattment  that  the  in- 
denture shall  be  void  in  that  case.  Suppose  after  the 
urords  ^  and  the  apprentice  be  disabled  to  follow  his  trade, 
or  be  made  free,''  with  which  the  notice  concludes,  it  had 
gone  on  thus,  "and  be  liable  to  be  transported  beyond  the 
seas  to  such  {rface  as  His  Majesty  in  council  shall  think 
fit  to  direct," — that  could  not  have  made  the  apprentice 
liable  to  transportation.  The  provisions  of  this  act  are 
treated  by  Mr.  Nolan,  in  his  work  on  the  Poor  Laws,  as  not 
in  any  manner  affecting  the  validity  of  indentures  of  ap- 
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preoticeship  witb>  Reference  to  questions  of  settlenieiit(a).        ^836. 
But  it  IS  said,  >that»  under  8  Atme,  c  9,  indeatares  of  ap-     ^^  ^^^^ 
(Henticeship  which  are  ioconrectly  dated»  are  on  diat  account  v. 

Toid.  By  section  S9  of  that  statute,. it  is  enacledy  that  all  H^'i^rovf 
such  indentures  or  writings  as  aforesaid,  wherein  shall  not 
be  truly  inserted  and  written  the  full  sum.  of  money  re* 
oeived  with  or  in  relation  to  such  clerk,  &c«,  as  aforesaid,  or 
wbeieupon  the  duties  payable  by  that  act  shall  not  be  duly 
paid  or  lawfully  tendered,  or  wbich  shall  not  be  stamped, 
or  lawfully  tendered  to  be  stamped,  according  to  the  tenor 
and  true  meaning  of  that  act,  within  the  respective  times 
therein  limited,  shall  be  void  and  not  voidable,  in  any 
court  or  place,  or  to  any  purpose  whatsoever*  By  that 
section  the  .eases  in  which  it  was  intended  by  the  legisbp 
tare  that  the  indenture.  Sec.  shoidd  be  void,  are  enumerated ; 
and  as  an  incamotneas  in  the  date  is  not  mentioned,  it  fol- 
lows that  a  defect  of  that  nature  does  not  avoid;  the  instni- 
ment. 

Lord  Den  MAN,  €•  J. — It  is  contended  that  no  settle- 
ment was  gained^  because  the  indenture  was  avoided  by  8 
Anne,  c.  9,  and  5  Geo.  3,  c.  46.  By  8  Anne,  I  think  the 
indenture  is  certainly  not  #avoided  under  these  circum- 
stances. The  35th  section  of  that  act  imposes  a  petmliy 
upon  the  master  to  whom  any  sum  of  money  is  paid  &c. 
for  and  in  respect  of  any  derk  &c,,  which  shall  not  be 
truly  inserted  in  some  indenture  or  writing  bearing  date 
on  the  day  of  execution;  but  in  another  section  (39) 
Ae  cases  are  specified  in  which  the  indenture  or  other 
writing  is  to  be  void;  and  as  the  case  of  ante-dating  is  not 
there  mentioned,  we  cannot  say  that  the  indenture  is  void 
under  that  statute.  By  5  Geo.  3,  c.  46,  it  is  declared  and 
enacted,  that  all  printed  indentures  of  apprenticeship  shall 
have  the  notice  there  given  printed  under  the  same.  That 
9Dtice  Mutes,  that  the  indenture  will  be  void  in  certain  cases, 

(a)  1  Nolan,  p. L. 52 1,11.  (I). 
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1836.        of  which  one  certainly  is  the  insertion  of  a  wrong  date. 
The  Kiuo     *^'***  "  *"  *^^  ^^^  altering  the  stamp  duties  upon  admis- 
V.  sions  into  corporations  and  companies,  and  for  further  se- 

Harrimcton!  <^""°g  ^^^  improving  the  stamp  duties  in  Great  Britain; 
and  in  order  to  secure  the  stamp  duties  upon  printed  in- 
dentures Sec.,  for  binding  clerks  and  apprentices,  requires, 
that  this  notice  shall  be  printed  at  the  foot  of  it.  But  there 
are  no  words  there  which  can  operate  to  make  the  inden- 
ture &c«  void,  in  the  cases  mentioned  in  the  notice. 

LiTTLEDALE,  J. — ^The  35th  section  of  8  Anne,  c.  9, 
appears  to  impose  a  penalty  for  inserting  a  wrong  date ;  but 
the  39th  section  enumerates  the  cases  in  which  the  inden- 
ture is  to  be  void,  and  this  is  not  one  of  them.  The  19th 
section  of  5  Geo,  3,  puts  people  in  terrorem,  as  it  were, 
but  certainly  does  not  of  itself  operate  to  make  the  inden- 
ture void  in  the  cases  specified. 

Williams,  J.,  and  Coleridge,  J.,  concurred. 

Order  of  Sessions  quashed. 


In  the  Matter  of  a  Suit  in  the  Consistory  Court  of  Here- 
ford, between  John  Bodenham,  Robert  Lewis,  John 
Adcock  Phillips,  and  William  Hamar,    Plaintiffs, 

and 
Thomas  Boijrke  Ricketts,  Esq.    •       •    Defendant 

Notwithstaiid-  In  Trinity  term,  1835,  Sir  E  Pollock  obtained  a  rule, 
IDS  63  Geo.  3,       -,.  t        1  .     .«.  •  .  •      i.         •  . 

c.  127,  s.  7,      calhng  on  the  plaintiffs  to  shew  cause  why  a  writ  of  prohi- 

die  Ecclesias-  jjitJon  should  not  issue  to  the  Consistorv  Court  of  Here- 
tical Coorts  .   .  ^  '  .       . 
have  oripoal     ford,  to  prohibit  that  Court  from  further  proceeding  in  the 

r^^tb.  .uit  between  the  parUes. 

payment  of  a        He  also  obtained  two  similar  rules  for  prohibitions,  in 

church  rate 

under  lOL, 

where  the  validity  of  the  rate  is  questioned  by  the  party  rated. 


HILARY  TERM,   VI  WILL.  IV. 

the  same  suit,  to  the  Court  of  Arches  (a)  and  the  Court  of 
Delegates  (b). 

In  July,  1850,  the  plaintiffs,  as  churchwardens  of  Pres- 
teign,  commenced  a  suit  in  the  Consistory  Court  of  Here- 
ford, against  the  defendant,  for  the  recovery  of  three  church- 
rates,  of  6/.  155.,  4/.  6s.  Sd.^  and  41.  6s.  3d.,  severally 
assessed  by  their  predecessors  in  oflRce,  for  the  years  1827^ 
]  828,  and  1 829-  After  the  suit  was  commenced,  the  church- 
wardens discovered  that  they  were  not  able  to  prove  that 
formal  notices  had  been  given  of  the  meetings  at  which  the 
first  two  rates  were  made.  They  therefore  abandoned  those 
two  rates,  amended  their  libel,  and  proceeded  in  the  suit 
for  the  recovery  of  the  last  rate  of  4/.  6s.  Sd.  Sentence 
was  pronounced  in  favour  of  the  plaintiffs.  The  defendant 
appealed  to  the  Court  of  Arches,  and  afterwards  to  the 
Court  of  Delegates ;  but  the  sentence  of  the  Consistory 
Court  was  in  each  case  affirmed  with  costs.  Three  writs 
de  contumace  capiendo  were  issued  to  enforce  payment  of 
the  said  rate  of  4/.  6s.  Sd.,  and  the  cosjts.  The  validity  of 
the  writs  de  contumace  capiendo,  and  of  the  significavits 
on  which  they  were  founded,  are  questions  still  pending  in 
this  Court  and  in  the  Court  of  Chancery,  and  consequently 
those  writs  have  not  been  executed.  In  the  proceedings 
io  the  Consistory  Court,  the  defendant,  (as  appeared  by  his 
petition  to  the  King  in  Council,  for  a  commission  of  Re- 
view,) disputed  the  validity  of  the  rate,  alleging  that  the 
assessment  was  fraudulent  and  unequal,  and  made  for  im- 
proper purposes,  and  that  due  notice  had  not  been  given 
of  the  meeting  at  which  the  assessment  was  made.  No 
proceeding  had  been  taken  before  any  justice  of  the  peace, 
for  the  recovery  of  the  rate.  The  defendant  stated  in  his 
affidavit,  that  since  the  53  Geo.  3,  c.  127(c),  the  Ecclesias- 
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(a)  As  to  which  Court,  vide 
Born,  £cd.  Law,  Archet;  Com. 
1%  Qmris,  (N  S). 

(*)  As  to  which  see  Burn,  Ecc. 
law,  Jppeal^^Ddegatet;   Com. 


Dig.  Frerogatmey  (D  14). 

(c)  Whereby,  after  reciting 
that  it  is  expedient  that  church- 
rates  or  chapel-rates  of  limited 
amount,  unduly  refused  or  with- 
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tical  Court  had  no  jurisdiction,  in  the  first  instance,  to  en- 
tertain a  suit  for  the  recovery  of  any  church-rate  under  10/. 


hetdy  should  in  certain  cases  be 
more  easily  and  speedily  recovered, 
it  is  enacted,  ''  that  if  any  one 
daly  rated  to  a  church-rate  or  cha- 
pel-rate,  the^  validity  whereof  has 
not  been  questioned  in  any  Eccle- 
siastical Court,  shall  refuse  or  oeg^ 
lect  to  pay  the  sum  at  which  he 
is  so  rated,  it  shall  be  lawful  for 
any  one  justice  of  the  peace  of  the 
county  &C.9  upon  the  complaint  of 
any  churchwarden  &c.,  who  ought 
to  receive  and  collect  the  same, 
by  warrant  under  the  hand  and 
seal  of  such  justice,  to  convene 
before  any  two  or  more  such  jus-* 
tices  any  person  so  refusing  or 
neglecting  to  pay  such  rate,  and  to 
examine  upon  oath  into  the  merits 
of  the  complaint,  and  by  order 
under  their  hands  i|nd  seals,  to 
direct  the  payment  of  what  is  due 
and  payable  in  respect  to  such  rate, 
so  as  the  sum  ordered  aud  directed 
to  be  paid  as  aforesaid  do  not  ex- 
ceed 10^  over  and  above  the  rea- 
sonable costs  and  charges,  to  be 
ascertained  by  such  justices,  and 
upon  refusal  or  neglect  of  such 
party  to  pay,  according  tu  such 
order,  it  shall  be  lawful  for  any 
one  of  such  justices,  by  warrant 
under  his  hand  and  seal,  to  levy 
the  money  thereby  ordered  to  be 
paid,  together  with  the  amount  of 
such  costs  and  cbaiges,  by  distress 
and  sale  (»f  the  goods  of  such  of- 
fender, his  executors  or  adminis- 
trators, rendering  only  the  over- 
plus to  him  or  her,  the  necessary 
charges  for  distraining  being  there- 
out first  deducted  and  allowed  by 
the  said  justices.  And  any  person 
finding  himself  aggrieved,  by  any 


judgment  given  by  any  two  or  more 
such  justices,  may  appeal  to  the 
next  general  quarter  sessions  to  be 
held  for  the  county  &c.,  and  the 
justices  there  present,  or  the  major 
part  of  them,  shall  proceed  finally 
to  hear  and  determine  the  matter, 
and  to  reverse  the  said  judgment, 
if  they  shall  see  cause;  and  if  the 
justices  then  present,  or  the  major 
part  of  them,  shall  find  cause  to 
affirm  the  judgment  given  by  the 
first  two  or  more  justices,  the  same 
shall  be  decreed  by  order  of  ses- 
sions, with  eosu,  against  the  ap- 
pellant, to  be  levied  by  ^streoe 
and  sale:  provided  always,  that  in 
case  any  such  appeal  be  made,  no 
warrant  of  distress  shall  be  granted 
until  after  such  appeal  be  deter* 
mined :  provided  also,  that  nothing 
herein  contained  shall  extend  to 
alter  or  interfere  with  the  ju- 
risdiction of  the  Ecclesiastical 
Courts,  to  hear  and  determine 
causes  touching  the  validity  of  any 
church-rate  or  chapel-rate,  or  finom 
proceeding  to  enforce  the  payment 
of  any  such  rate,  if  the  same  shall 
exceed  lOL,  from  the  party  pro- 
ceeded against:  provided  likewise, 
that  if  the  validity  of  such  rate,  or 
the  liability  of  the  person  from 
whom  it  is  demanded  to  pay  the 
8am%be  disputed,  and  the  party 
disputmg  the  same  give  notice 
thereof  to  the  justices,  the  justices 
shall  forbear  giving  judgment  there- 
upon, and  the  person  or  persons 
demanding  the  same  may  then  pro- 
ceed to  the  reoovezy  of  their  de- 
mand, according  to  due  course  of 
law:  provided  likewise,  that  no- 
thing herein  contained  shall  affect 
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In  Micbaelmaa  term  last  cause  was  sheM^n  before  Lord        18S6. 
Demmm,  C.  J.,  Williams,  J.,  and  Coleridge,  J.,  by  J^'^^ 

and  others 

Campbell,  A.  G.  The  significavit  and  writs  de  contu-  Rjc^'^pr, 
nace  capiendo  have  issued,  and  are  perfectly  regular,  and  -pint  point: 
there  is  nothing  more  for  the  Ecclesiastical  Courts  to  do.  P?"^?  ^^!^^ 

T  tiJ-«  ^itYvrtin/  1  1  plication  fof 

It  was  held  m  the  case  ox  John  Waller  Poe{a),  that  where,  prohibition. 
there  is  nothing  further  for  the  inferior  Court  to  do,  a  writ 
of  prohibition  will  not  be  issued. 

The  defendant  contends,  that  by  53  Geo.  3,  c.  127,  s.  7,  Second  point: 
the  jurisdiction  of  the  Ecclesiastical  Court  is  taken  away  £cclesiasucal 
in  all  cases  where  the  church-rate  does  not  amount  to  10/.  Court. 
The  object  of  that  section  was  merely  to  facilitate  the  reco- 
rery  of  church-rates  where  the  amount  was  under  10/.,  and 
the  validity  of  the  rate  was  not  disputed.    Here,  the  defend- 
ant denied  the  validity  of  the  rate.     This  is  an  enabling 
statute,  and  gives  the  justices  jurisdiction  where  the  amount 
is  under  10/.     The  ordinary  mode  of  enforcing  payment  of 
a  church-rate  is  by  resorting  to  the  Ecclesiastical  Courts. 
There  are  no  express  words  depriving  them  of  jurisdiction, 
and  therefore  it  remains. 

Assuming  that  the  jurisdiction  of  the  Ecclesiastical  Court  Third  point: 
is  taken  away  where  the  rate  does  not  amount  to   10/.  ^c*t?on^Iio"ap^ 
still  it  does  not  appear  on  the  face  of  the  proceedings  in  the  parent  on  the 
Ecclesiastical  Court,  that  the  suit  was  instituted  for  the  ^  "^' 

recovery  of  a  church-rate  under  10/. ;  and  unless  it  appear 
on  tbe  fiace  of  the  proceedings  that  the  Ecclesiastical  Court 
had  no  jurisdiction,  this  Court  will  not  interfere.  In  Co* 
myns^s  DigeU  (6)  it  is  said,  that  after  an  appeal,  a  prohibi- 
tion shall  not  be  alio  wad,  if  the  matter  be  not  apparent;  for 
by  that  the  party  aflBrms  the  jurisdiction.  Bnggin  v.  Ben- 
tiett(c),  Blacquiere  v.  Hawkins  {d).  Gould  v.  Gapper^e) 
went  further,  for  the  Court  there  said,  that  if  after  sentence 

nj  regolatioDS  made  by  aathoritj  Adol.  681. 

of    pariiaiDeot,     Tespecting     the  (6)  Tit.  ProhibUion  (D). 

cfaurcb-rates  or  chapel-rates  of  any  (c)  4  Burr.  2035. 

fNUticular  parishes  or  districts."  (d)  \  Dougl.  377. 

(«)  jinie,  ii.   636;  5  Bam.  &  (e)  5  East,  345. 
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the  want  of  jurisdiction  appeared,  a  prohibition  might  be 
issued.  But  all  the  cases  shew  that  the  want  of  jurisdiction 
must  appear  upon  the  proceedings;  it  cannot  be  shewn 
by  affidavit.  If  the  defendant  had  intended  to  dispute  the 
jurisdiction  of  the  Ecclesiastical  Court,  he  should  have 
pleaded  to  the  jurisdiction.  It  is  too  late  to  object  to  the 
jurisdiction  of  the  Court  after  sentence  has  passed.  [Co/e- 
ridge,  J.  How  does  it  appear  what  was  the  question  in  the 
Ecclesiastical  Court?]  The  defendant  applies  for  this  writ 
of  prohibition  upon  matter  stated  in  the  aifidavitSi  and  in 
those  he  denies  his  liability.  [Coleridge,  J.  In  Rex  v. 
Wrottesleyia)  it  was  held,  that  such  a  denial  by  the  party 
was  not  sufficient  to  deprive  the  justices  of  jurisdiction.] 
It  is  for  the  defendant  to  shew  that  the  jurisdiction  which 
the  Ecclesiastical  Courts  have  at  common  law  is  taken  away. 
The  Ecclesiastical  Court  cannot  be  considered  as  an  in/e^ 
rior  Court,  so  that  any  matter  which  does  not  appear  on 
the  face  of  the  proceedings  to  be  within  its  jurisdiction,  is 
to  be  presumed  to  be  out  of  it.  The  Ecclesiastical  Courts 
are  supreme  Courts  in  respect  of  the  matters  cognizable  by 
them. 


Second  point.  Sir  JP.  Pollock,  in  support  of  the  rule.  The  Ecclesias- 
tical Court  had  no  jurisdiction.  The  7th  section  provides, 
*'  that  nothing  therein  contained  shall  extend  to  alter  or 
interfere  with  the  jurisdiction  of  the  Ecclesiastical  Courts, 
to  hear  and  determine  causes  touching  the  validity  of  any 
church  or  chapel  rate,  or  from  proceeding  to  enforce  the 
payment  of  any  such  rate,  if  the  same  shall  exceed  10/., 
from  the  party  proceeded  against."  Expressio  unius  est 
exclusio  alterius.  The  Ecclesiastical  Courts  are  by  this 
proviso  excluded  from  determining  causes  touching  a  church- 
rate  which  is  less  than  10/.  In  cases  where  the  rate  is  un- 
der 10/.  those  Courts  have  no  jurisdiction,  unless  the  parties 
are  summoned  before  magistrates,  and  the  validity  of  the 
rate  is  disputed  before  them. 

(a)  1  Bam.  &  Add.  648. 
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It  is  said  that  proliibition  does  not  lie  after  sentence,        i836. 
unless  the  want  of  jurisdiction  plainly  appear  upon  the  face      ^•^^-^^^ 

^1  f  mi  /.    .       •     1-      •  I  rt»  BODENUAM 

of  the  proceedings.     1  he  want  of  jurisdiction  does  suni*     and  otbei-s 
ciently  appear  on  the  face  of  the  proceedings.    After  the     p    ^' 
passing  of  53  Geo,  3,  c.  127»  the  Ecclesiastical  Court  had  pj^st,^,,^  ^\{^^^ 
only  jurisdiction  where  the  suit  was  for  a  rate  above  10/.  points. 
It  should  have  appeared  therefore  on  the  face  of  the  pro- 
ceedingSi  that  the  suit  was  for  a  sum  above  10/.    It  is  laid 
down  by  LfOrd  Coke{a\  that ''  where  the  statute  law  giveth 
remedy  iu  foro  saeculari^  (whether  the  matter  be  temporal 
Of  spiritual,)  the  conusance  of  that  cause  belongeth  to  the 
King's  temporal  Courts  only,  unless  the  jurisdiction  of  the 
Ecclesiastical  Court  be  saved  or  allowed  by  the  same  sta- 
tute to  proceed  according  to  the  ecclesiastical  laws;"  Com. 
Dig.  title  Prohibition,  (F  8).     Every  thing  is  to  be  pre- 
sumed to  be  within  the  jurisdiction  of  a  superior  Court;  but 
every  thing  that  does  not  plainly  appear  on  the  face  of  the 
proceedings  of  an  inferior  Court  to  be  within  its  jurisdic^ 
tion,  is  taken  to  be  without  its  jurisdiction.    Bac,  Abr.  tit. 
Coifrls  (D  3)  (6).    Poe^s  case  (c)  is  distinguishable  from  the 
present.    That  case  decided,  that  after  sentence  by  a  court 
martial,  and  execution  of  that  sentence,  this  Court  could 
not  interfere  by  prohibition.    The  sentence  in  the  present 
case  has  not  been  executed.    [Cokri^e,  J.  In  Com.  Dig. 
Prohibition  (D)  (J)  it  is  stated^  that  where  it  appears  by 
the  libel  that  the  matter  was  not  within  the  jurisdiction  of 
the  spiritual  court,  a  prohibition  lies  after  sentence.]    It  is 
laid  down  in  Jusien  v.  Dugger(e),  by  Sir  John  Nicol»  that 
the  Ecclesiastical  Court  is  not  functus  officio  until  it  has 
enforced  the  execution  of  its  decree. 

Cur.  adv.  vult. 

Lord  Dekman,  C.  J.,  in  the  course  of  this  term,  delivered 

(a)  C6.  litt.  96  b.  ((Q  Citing  9  Inst.  602,  619;  9 

\b)  Cmng  Carthew,  11, 13.  RoU.  Abr.  318, 1. 45;  S  Salk.548. 

(r)  Supri,  173.  (e)  1  Ad4aai8  EccL  Rep.  310. 

VOL,  VI.  N 
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1836.  the  judgment  of  the  Court  as  follows: — These  were  three 

o^^"^^^  cases  of  application  for  a  prohibition  in  the  same  cause ; 

and  others  the  first  to  the  Consistory  Court  of  the  diocese  of  Hereford^ 

n    ^'  the  second  to  the  Court  of  Arches,  the  last  to  the  Court  of 

KlCKSTTS. 

Delegatesi  in  each  of  which  Courts  successively  sentence 
had  passed  against  the  applicant. 

It  appeared  that  the  original  suit  had  been  instituted  to 
enforce  the  payment  of  a  church-rate,  amounting  to  ^LGs.Sd,;, 
and  that  the  defence  in  the  Court  below  had  been  that  the 
rate  was  made  at  a  meeting  of  which  no  due  and  legal 
notice  had  been  given ;  that  it  was  made  for  an  illegal  pur^ 
pose;  and  that  it  shewed  upon  the  face  of  it  an  unequal 
and  fraudulent  assessment. 
First  and  third  ^"  shewing  cause  against  the  motion,  it  was  contended 
points.  t]j3(  the  only  ground  of  prohibition  suggested  was  a  sup- 

posed want  of  jurisdiction  in  the  Court  below,  to  proceed  in 
the  matter  of  a  church-rate,  where  the  sum  to  be  recovered 
did  not  exceed  10/.,  but  that  the  objection  coming  after  sen* 
tence  was  too  late,  unless  it  appeared  upon  the  face  of  the 
proceedings  in  that  Court.  And  there  is  no  doubt  that  in 
the  case  of  prohibition  to  be  granted  for  the  sake  of  trial, 
(as  distinguished  from  those  which  are  to  be  granted  upon 
account  of  a  wrong  trial  or  erroneous  judgment,)  the  rule  is 
established, — that  a  party  neglecting  to  contest  the  jurist 
diction  in. the  first  instance,  and  taking  bis  chance  of  a  fa« 
vourable  decree,  shall  not  be  allowed,  after  sentence,  to 
allege  the  want  of  jurisdiction  as  a  ground  of  prohibition, 
unless'the  defect  appear  on  the  face  of  the  pleadings.  The 
justice  of  the  rule  is  very  apparent, — the  propriety  of  the 
exception  scarcely  less  to,  for  it  is  the  duty  of  this  Court 
to  restrain  any  encroachment  of  jurisdiction  on  the  part  of 
the  inferior  Courts ;  and  therefore  it  interferes  for  the  sake 
of  the  public,  and  not  of  the  individual,  where,  from  the  want 
of  jurisdiction  appearing  on  the  face  of  the  proceedings,  the 
case  might,  become  a  precedent,  if  allowed  to  stan4  with- 
out impeachment. 
Second  point       ''>  support  of  the  application^  Sir  F.  Pollock  scarcely 
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deputed  this  general  doctrine*  but  he  contended  that  inas- 
anch  as  on  the  face  of  the  libel  the  suit  appeared  to  be  for 
a  rate  under  10/.,  the  want  of  jurisdiction  was  from  that 
circumstance  alone,  and  by  itself^  apparent.  It  is  necessary, 
therefore,  to  examine  the  statute  5S  Geo.  S,  c.  127.1  s.  7»  to 
see  whether  this  argument  is  maintainable. 

That  section  (a)  commences  with  a  preamble  stating  the 
expediency  that  church  or  chapel  rates  of  limited  amount, 
unduly  refused  or  withheld,  should  in  certain  cases  be  more 
easily  and  speedily  recovered.  It  then  goes  on  to  provide 
for  the  case  of  a  refusal  or  neglect  by  any  one  duly  rated  to 
a  church«rate  or  chapel-rate,  the  validity  of  which  has  not 
been  questioned  in  any  Ecclesiastical  Court,  to  pay  the  sum 
to  which  he  is  rated,  and  gives  a  summary  mode  of  enforce* 
ment  before  two  justices,  who  are  empowered  to  order  the 
payment  of  what  is  due  and  payable  in  respect  of  such  rate, 
so  as  the  sum  ordered  to  be  paid  do  not  exceed  10/.  An 
appeal  is  then  given  to  the  sessions  against  such  order,  with 
a  stay  of  execution  pending  the  appeal.  And  this  is  fol- 
lowed by  the  material  proviso — ''  That  nothing  herein  con- 
tained shall  extend  to  alter  or  interfere  with  the  jurisdiction 
of  the  Ecclesiastical  Courts,  to  hear  and  determine  causes 
touching  the  validity  of  any  church-rate  or  chapel-rate,  or 
from  proceeding  to  enforce  the  payment  of  any  such  rate^ 
if  the  same  shall  exceed  10/.,  from  the  party  proceeded 
against."  If  the  section  had  stopped  here,  we  should  have 
thought  it  clear  that  a  distinction  was  made  between  suits 
m  which  the  validity  of  a  rate  was  questioned,  and  those 
in  which  the  rate  being  unsuspected,  the  only  object  was 
to  enforce  the  payment:  as  to  the  former,  that  the  jurisdic- 
tion of  the  Ecclesiastical  Courts  was  left  wholly  untouch- 
ed,— ^in  the  latter,  that  it  was  by  implication  taken  away 
where  the  sum  does  not  exceed  10/.  This  construction 
makes  the  enacting  part  of  the  section  and  the  proviso 
consistent,  and  both  together  to  form  a  complete  enactment 

{a)  Stiprdj  page  171. 
N  2 
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OQ  the  subject.  But  this  view  of  the  statute  is  made  more 
clear  by  the  proviso  which  immediately  follows,  that  *'  if 
the  validity  of  such  rate,  or  the  liability  of  the  person  from 
whom  it  is  demanded  to  pay  the  same,  be  disputed,  and 
the  party  disputing  the  same  give  notice  thereof  to  the 
justicesi  the  justices  shall  forbear  giving  judgment  thereon, 
and  the  person  demanding  the  same  may  then  proceed  to 
the  recovery  of  their  demand,  according  to  due  course  of 
law,  as  heretofore  used  and  accustomed."  This  proviso 
applies  only  to  cases  under  10/.,  and  the  effect  of  it  is» 
that  even  in  such  cases,  the  moment  it  appears  that  the 
question  is  one  not  merely  of  enforcing  payment,  but  touch* 
ing  the  validity  of  the  rate,  the  summary  jurisdiction  is  at 
an  end,  and  that  of  the  Ecclesiastical  Court  attaches.  If 
this  construction  be  correct,  it  is  obvious  that  the  mere  fact, 
that  on  the  face  of  the  proceedings  the  suit  appears  to 
relate  to  an  assessment  for  a  sum  not  exceeding  lOl^ 
cannot  prove  a  want  of  jurisdiction  in  the  Ecclesiastical 
Court  to  entertain  the  cause.  Without  entering  into  the 
argument  at  the  bar,  as  to  presumptions  for  or  against  the 
proceedings  of  inferior  Courts,  or  whether  the  doctrine 
applies  to  the  Ecclesiastical  Court,  it  is  at  least  undeniable 
that  this  Court  ought  to  examine  the  whole  of  the  proceed* 
ings,  in  order  to  collect  from  them,  if  it  can,  whether  the 
suit  admitted  to  be  for  less  than  10/.,  was  a  suit  in  which 
the  validity  of  the  rate,  or  the  liability  of  the  defendant, 
was  questioned;  or  whether  it  was  merely  for  enforcing  the 
payment;  this  being  the  real  point  on  which  the  question 
of  jurisdiction  must  depend. 

Now  upon  such  examination,  it  is  obvious  that  the  vali- 
dity of  the  rate,  and  nothing  else,  was  in  question;  it  follows, 
therefore,  that  there  is  no  Want  of  jurisdiction  apparent  on 
the  face  of  the  proceedings,  and  it  becomes  unnecessary 
to  give  any  opinion  upon  other  points  made  in  the  argu* 
ment. 

Considering  that  Mr.  Ricketts  has  proceeded  through  two 
stages  of  appeal »  without  raising  the  ground  of  objection 
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which  is  now  made,  we  cannot  regret  that  all  the  authorities 
wammt  ua  in  discharging  the  rule. 

Rule  discharged  (a).         and  others 
(a)  And  see  Rex  v.  SU(ifant,  ante,  ▼.  640.  Bickstts. 


Dob  d.  Hiogs  and  others  v.  Cockell  and  Wife. 
_^  Leases  by 

tjECTMENT  for  a  messuage  in  St.  Mary,  Reading,  on  J^^^^^Jf^ 

a  demise  by  parties  described  as  the  churchwardens  and  in  which  the 

overseers  of  St.  Maiy,  Reading,  for  the  time  being.  H^^"^ 

At  the  trial  before  Aldenon,  B.,  at  the  Berks  summer  ftcribed  as 
assizes,  1834,  a  verdict  was  taken  for  the  plaintiff,  subject  j^'Sg  of  the* 
to  the  following  case :  F^"^^'  church 

The  lessors  of  the  plaintiff  were  churchwardens  and  mentofrenc 

overseers  at  the  time  of  the  demise  laid  and  of  the  action  ^J^l^adr 

commenced.    A  rent  of  3/.  per  annum  had  been  paid  by  evidence  that 

the  defendanto  and  those  who  preceded  them  in  the  tenancy  I,  p^i^hTr^ 

of  the  messuage,  for  many  years  prior  to  59  Geo.  3,  c.  12,  perty. 

,   ,       ^,        ,  -     -  •  .  ,  .  Nor  does  it 

and  by  the  defendants,  smce  the  act,  to  the  successive  make  any  dif- 

dborchwardens>  down  to  the  expiration  of  the  notice  to  ^«««°ce,  that 
.  .  "^  the  leases  are 

qott  heremafter  mentioned.    On  the  ^d  March,  1833,  a  no-  eipressed  to 

tice  to  quit  was  duly  served  on  the  defendant  John  CockelL  ^^^iltV^"" 
This  notice  was  signed  by  the  persons  who  at  the  time  filled  dens,  with  the 
the  offices  of  churchwardens  and  overseers,  but  who  had  approhation  of 
gone  out  of  office  before  this  action  was  commenced.   The  ^||«  vicar  and 
pfadotiff  called  one  Hall,  whose  admissibility  as  a  witness  of  the  alder- 
was  objected  to  by  the  defendants.    Hall  stated  on  the  ™^"  ^"^  ^"'^ 

.  .  gcsaes,  and  of 

voir  dire,  that  he  had  small  houses  in  the  parish  which  the  inhabitants 

never  had  been  rated  to  the  poor,and  were  under  the  value  ^.^and"^^ 

lated  in  the  parish;  that  no  church  rates  had  ever  been  the  leases  are 

demanded  or  paid  in  respect  thereof;  that  he  had  resided  ^  memoran- 

in  Reading  36  years,  but  for  the  last  10  years  he  had  lived  dum,  express- 
T      /  1    .    I  -1  ing  the  consent 

tt  miles  therefrom,  and  his  houses  were  occupied  by  tenants,  of  certain  pa- 

The  objection  was  overruled;  and  Hall  being  admitted  as  "si'ioiiers, 

J  •  ®    ^  whose  names 

awitoess^  proved,  that. from  1817  to  1820,  inclusive,  he  had  are  subscribed. 
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been  churchwarden,  and  had  received  as  such  church- 
Mrarden  the  rent  of  the  premiaes  in  question  from  the  de- 
fendants. 

The  defendants  put  in  a  lease,  dated  the  £Oth  December, 
1800,  between  Moore  and  Watlington,  wardens  of  the 
parish  church  of  St.  Mary,  Reading,  of  the  first  part, 
Wm.  Blackall  Simonds^  of  the  second  part,  and  John 
Lichfield  and  Hannah  his  wife,  of  the  third  part,  and  pur- 
porting to  be  made  with  the  consent  and  approbation  of 
the  Rev.  Charles  Sturgess,  vicar  of  the  said  church,  and 
also  with  the  consent  of  the  major  part  of  the  aldermen  and 
burgesses  of  Reading  and  other  inhabitants  and  parisbioib* 
ers,  whose  names  were  indorsed  thereon,  whereby,  in  con- 
sideration of  the  surrender  of  a  former  lease  vested  in 
Simonds,  in  trust  for  Ldclifield  and  wife,  and  ef  \9i.  paid 
by  Lichfield  and  wife  to  Moore  and  fVatlingtim,  the  mes- 
suages granted  therein,  described  as  bdonging  to  the  said 
church,  were  mentioned  to  be  thereby  demised  to  lAcl^ld 
and  wife  from  Michaelmas  then  last,  for  fifty-nine  yeara, 
yielding  and  paying  unto  the  said  churchwardens  and  their 
successors  for  the  time  being,  wardens  of  the  said  church* 
for  the  use  of  the  said  parish  church,  the  yearly  rent  of  SL 
at  Lbdy-day  and  Michaelmas,  by  equal  portions.  The  de- 
fendants had  come  into  possession  under  an  assignment  of 
this  lease.  The  assent  indorsed  on  the  lease  is  in  the  fol- 
lowing terms : — ''  Memorandum.  We  whose  names  are 
hereunto  subscribed,  the  parishioners  and  inhabitants  of 
the  parish  of  St.  Mary,  do  consent  that  the  within  lease  be 
made  to  the  within-named  J<An  Lichfield  and  Hannah  his 
wife,  at  such  yearly  rent  and  under  such  covenants  and 
agreements  as  within  expressed.  Witness  oor  hands,  the 
£Oth  day  of  December,  1800.  Chas.  Sturgess,  Vicar.  fV. 
Blandy,  Alderman.  W.  B.  Simonds,  Jos.  James,  Fras. 
Lockey,  Rich,  HarbertJ* 

For  the  plaintiff  it  was  contended  that  this  lease  was 
void ;  that  the  estate  and  interest  in  the  premises  had 
vested  in  the  churchwardens  and  overseers  by  the  operation 
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of  the  stoUile  ;  and  that  the  only  interest  therein  was  that 
of  the  defendant  J(An  Cockell,  as  tenant  from  year  to  year^ 
which  the  notice  to  quit  had  determined.  The  defendants 
contended  that  the  statute  transferred  the  messuage  to  the 
chiircbwardens  and  overseers,  subject  to  the  lease,  and  that 
the  lease  was  confirmed  by  the  acceptance  of  the  rent  by 
tlie  siioceasive  churchwardens  and  overseers,  with  the  assent 
oi  the  paritkioners ;  and  also  that  the  evidence  of  Hall  had 
been  improperly  received. 


181 


1836. 


Dot 

d. 

HiGGS 

and  others 

V. 
COCKELL 

and  Wife. 


Talfourd,  Serjti  for  the  plaintiff.  Doe  d.  Higg$  v. 
Terry  (a)  involved  the  same  question,  except  that  no  evi<- 
dence  was  alleged  to  have  been  improperly  received. 

Ludiaw,  Serjt.,  for  the  defendants.  There  is  a  distinc* 
tion  between  the  lease  mentioned  in  this  case  and  that 
lefenred  to  in  the  case  decided  last  term.  Here,  the  vicar 
and  the  major  part  of  the  aldermen  and  burgesses,  and 
oliier%  af«  consenting  parties  to  the  lease. 

Lord  Dbnman,C.J.(6),  and  Littledale,  J.(cX  stated 
that  tbey  were  not  present  when  Doe  d.  Higgs  v.  Terry 
was  argued. 

After  the  Court  had  conferred  together.  Lord  Denman, 
C  J.»  said — We  are  incliaed  at  present  to  think  that  there 
is  no  diatiiiction  between  the  two  cases.  You  may  at  pre* 
sent,  brother  Talfourd,  confine  yourself  to  the  question 
whether  Hall  ought  to  have  been  admitted  as  a  witness. 


Talfimrd^  Serjt.  It  is  presumed  that  the  objection  to 
die  competency  of  the  witness  is,  that  he,  as  a  proprietor  of 
bouses,  is  interested  in  increasing  the  funds  of  the  parish, 
and  relieving  bimself  from  liability  as  a  parishioner. 


(a)  AnJte,  vol.  v.  bS^ 

(b)  Lord  Dmaoii,  C.  J.,  was 
ttdwPrhry  Council. 


(<:)    LUtledmk,  J.,  sat  in   the 
Bail  Court  doriiig  thai  term. 
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Assuming  that  the  rent  of  the  messuage  would  be 
applied  in  reduction  of  the  parish  rates,  still  th^  witness 
has  no  interest  in  the  event  of  the  suit  (a).  The  mes- 
suage is  let  for  SL^  which  is  paid  to  the  churchwardens 
and  overseers,  but  it  does  not  appear  that  it  is  of  greater 
value  than  the  rent  reserved,  or  that  the  churchwardens  and 
overseers  could,  by  putting  an  end  to  the  present  tenancy* 
subsequently  obtain  a  higher  rent.  The  case  does  not 
shew  (6)  that  this  was  not  a  rack  rent;  and  as  the  defendants 
were  seeking  to  exclude  the  witness,  it  was  incumbent 
vpoii  them  to  shew  distinctly  that  he  was  interested  in  the 
event  (c)» 

Supposing  that  it  is  to  be  taken  that  the  messuage  is  of 
greater  value  than  the  rent  reserved,  the  witness  was  com- 
petent at  common  law ;  and  if  not,  he  was  rendered  com- 
petent by  54  Geo.  3,  c.  170,  s.  9* 

I.  Liability  to  be  rated  is  no  objection  to  the  compe* 
tency  of  a  witness:  Rex  v.  Kirdford{d)^  recognized  ia 
Marsden  v.  Stafisfield(e)*  [Lord  Denmati,  C.  J.  Before 
the  statute,  it  used  to  be  the  practice  to  leave  a  party  out 
of  the  rate  in  order  to  render  him  a  competent  witness.] 

II.  Assuming  that  the  witness  was  incompetent  at  common 
law,  he  was  clearly  rendered  competent  by  54  Geo.  3,  c.170, 
8. 9*  Marsden  v.  Stansfield  is  an  authority  for  this,  as  also 
for  the  competency  of  the  witness  at  common  law.  That 
was  an  issue  in  K.  B.  to  try  whether  a  messuage  was  situ«> 
ated  within  a  chapelry,  and  a  witness  was  called  who  occu« 
pied  ratable  property  in  the  chapelry.    The  Court  held 


(a)  By  the  decision  of  this  Court 
in  Bent  v.  Baker,  3  T.  R.  27,  the 
obj^tions  to  the  competency  of  a 
witness  on  the  score  of  interest, 
were  settled  and  reduced  to  two 
heads;  first,  that  the  witness  is 
interested  in  the  event  of  the  suit; 
secondly,  that  the  judgment  will 
be  evidence  for  or  against  him. 
The  latter  ground  of  objection  is 
much  narrowed  by  S  &  4  Will.  4, 
c.  42,  8. 26 ;  see  Woolway  v.  Rawe, 


antCf  ill.  849;  1  AdoL  &  Ellis^ 
114;  Bailifi  of  Godmaneheiter  w. 
PhilUphpoitfQlU 

(6)  Otherwise  than  by  the  pf^ 
mUim  of  IS/L,  antCf  180. 

(c)  Qu.  whether  the  cntt  of  the 
action  would  be  a  sufficient  interest 
to  disqualify,  see  Janeg  r*  Brooke, 
4  Taunt.  46A, 

(d)  2  East,  559. 

(e)  1  Mannr  &  Ryl.  669;  T 
Bam.  &  Crestw.  815. 
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di«t  the  witness  was  competent  at  common  law,  and  that  if 
he  had  been  incompetent  at  common  law,  he  was  rendered 
competent  by  54  Oto.S,  c.  179.  That  statute  provides 
that  no  person  rated  or  liable  to  be  rated  to  any  rates  or 
oesses  of  any  district,  shall  be  deemed  to  be  by  reason 
thereof  an  incompetent  witness  for  or  against  such  district 
til  any  maiier  reiaiing  to  tuch  rates  or  cesses.  If  this  be  a 
Batter  relating  to  rates  and  cesses*  the  witness  is  rendered 
competent  by  the  statute ;  if  not,  then  the  witness  is  com- 
petent at  common  law.  In  Meredith  v.  Gilpin  {a)  the 
Question  was  whether  certain  land  belonged  to  the  defend- 
ants as  overseers;  and  the  Court  held  that  rated  inhabitants 
were  competent  witnesses  by  virtue  of  54  Oeo.3,  c.  170. 
That  case  was  questioned,  but  not  overruled,  in  Oxenden 
V.  Palmer  (5).  In  Hex  v.  Hayman  (c)  the  defendant  was 
indicted  for  the  non-repair  of  a  bridge,  upon  a  liability 
ratione  teuune ;  and  it  was  held  that  this  was  a  case  within 
the  scope  of  the  statute,  and  that  inhabitants  were  compe- 
tent witnesses.  Heudebourek  v.  Langton  (d)  was  an  action 
of  debt  by  the  new  waywarden  against  his  predecessor  in 
office,  for  the  penalty  under  the  Highway  Act  of  13  Geo.  3, 
c  78|  (s.  48,)  for  not  acconnting.  Lord  Tenterden  held 
that  the  statute  rendered  the  inhabitants  competent  wit- 
nesses for  the  plaintiff,  although  their  evidence  would  tend 
to  increase  the  funds,  in  relief  of  the  rates* 
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Doe 

HiGGS 

and  others 

V. 
CoCXELL 

and  Wife. 


Lttdicw,  Seijt.  (with  whom  was  Talbot),  for  the  defend-^ 
ant  This  is  a  lease  granted,  as  appears  on  the  face  of  it> 
nnder  a  power.  It  is  not  a  mere  lease  by  the  churchwar- 
dens and  overseers,  but  the  vicar  and  other  parishioners  are 
consenting  parties.  As  the  lease  is  stated  to  be  made  with 
the  consent  of  the  vicar,  aldermen,  and  other  persons,  it  is 
to  be  presumed  that,  their  consent  was  necessary,  which 
could  only  be  made  requisite  by  a  fotoer.    [Lord  Z)e/i- 


(e)  6  Pnce,  146. 

\h)  %  Bam.  ft  Adoi.  2dd. 

{c)  lMood.&Malk.40K 


{dy  1  Mood.  &  Malk.  403,  in 
the  note;  but  see  the  report  of^ 
this  case  in  8  Carr.  &  Payne,  566. 
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man,  C.J.  Can  we  pre$ume  any  such  power?]    A$iy  pre- 
sumption may  be  made  consistent  with  the  lease. 

Hall  is  an  incompetient  witness  at  common  law,  because 
he  has  a  direct  interest  in  the  event  of  the  suit,  the  object 
of  which  is  to  increase  a  fund  td  be  applied  in  discharge  €){ 
the  liabilities  of  the  parish*    The  witness  is  equally  iocom* 
petent  whether  the  result  of  the  suit  is  to  increase  a  fund 
in  which  he,  as  a  parishioner,  participates,  or  to  increase  a 
fund  so  as  in  fact  to  relieve  him  from  the  payment  of 
money  which  he  would  otherwise  be  called  upon  to-  pay. 
The  witness  was  the  occupier  of  freehold  land  in   the 
parish,  and  although  he  did  not  reside  in  the  parish,  he  was 
ratable.    Even  supposing  the  tenements  not  to  be  ratable 
to  the  poor,  still  the  witness  was  liable  to  the  church  rate; 
and  as  the  churchwardens  and  overseers  hold  the  land  in 
trust  not  only  for  the  relief  of  the  poor,  but  for  the  pur* 
poses  to  which  the  church  rate  is  applicable^  a  recovery  by 
the  plaintiff  would  increase  the  fund  applicable  to  those 
purposes,  and  consequesdy  diminish  the  witness's  share  of 
the  contribution  for  those  purposes. 
Second  point.        But  it  is  said  that  the  54  Oeo,  3,  c.  170,  s.  9,  renders  the 
witness  competent,  as  this  is  a  matter  relating  to  a  rate  or 
cess*    This  does  not  relate  to  a  rate.    An  appeal  agaiBSt 
a  rate  may  be  said  to  relate  to  a  rate,  but  not  ejectment 
for  the  recovery  of  a  messuage.  Meredith' v^  Qilpin, — cited  to 
shew  that  this  is  a  matter  relating  to  a  rate, — was  overruled 
by  Oxenden  v.  Palmer.    The  two  cases  are  not  reconcilable. 
Rex  v.  Bondgate  in  AuckUmd{a)  is  an  express  authority 
that  the  rated  inhabitants  of  a  district  indicted  for  the  non- 
repair of  a  highway,  are  not  rendered  competent  witnesses 
for  the  defence  by  54  Geo.  S^  c.  170*  ' 


Talfourd^  Seijt.,  in  reply,  was  stopped  by  the  Court. 


Lord  Denman,  C.J. — The  distinction  which  has  been 
attempted  to  be  made  between  this  case  and  that  decided 

(a)  1  AM.  k  Ellis,  744. 
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(and  in  my  opinioD  rightlj  decided)  last  term,  has  no  fonn-        1886. 

datioB.     The  churchwardens  and  overseers  demised  the      ^'^^v'^ 

Do* 
messuage :    It  must  be  taken  that  tbej  had  an  interest;-  and  d. 

it  is  clear  they  had  no  interest  except  in  their  character  of       ?'^|S1„ 

churchwardens  and  overseers.     They  had  therefore  no  v^ 

power  to  let  except  from  year  to  year;  and  due  notice  to     ^d^wife, 

qait  was  given. 

The  pbintiff  is  therefore  entitled  to  recover,  unless  Hall  In  ejectment 

was  an  incompetent  witness.     It  does  not  appear  that  tJnnfneate*^ 

Hail  had  any  interest  in  the  event  of  the  suit.    The  rent  nancy  at  rack 

reserved  may  have  been  the  rack  rent;  so  that  the  whole  interested  in 

of  the  argnoMnt  for  the  defendants  wanto  a  foundation,  the  reversion  is 

rrn  ....  D®^  *n  incom- 

That  fact  distinguishes  this  case  from  those  which  have  petent  witness 
bee.  cited  for  d>«  defendants.  StuftJu 

shewn  that  he 
LiTTLEDALE,  J. — The  principal  question  in  this  case  putting  an  end 
was  determined  by  the  case  which  was  disposed  of  last  to  the  tenancy. 
term.  A  distinction  is  sought  to  be  raised,  on  the  ground 
that  here  the  vicar,  aldermen,  and  burgesses  are  consenting 
parties  to  the  present  lease.  The  vicar  and  the  major  part 
of  the  aldermen  and  burgesses,  and  others  the  inhabitants 
and  parishioners,  are  not  parties  to  the  lease.  It  purports 
to  be  made  with  their  cametU,  and  from  this  circumstance 
we  are  called  upon  to  presume  that  the  lease  was  executed 
by  virtue  of  a  power,  ^o  such  presumption  arises.  I 
•hottld  assume,  on  the  contrary,  that  it  was  merely  wished 
to  have  the  oonsent  of  the  parishioners.  Oxenden  v.  Palmer 
was  an  action  to  establish  a  right  to  take  shingle  to  repair 
the  highways  within  the  parish.  This  is  a  mere  dispute 
between  landlord  and  tenant.  The  property  belongs  to 
the  diiiichwardeas  and  overseers ;  and  it  is  immaterial  to 
the  witness  whether  the  property  be  occupied  by*  the 
KTvanis  or  by  the  tenants  of  the  churchwardens  andover^ 
seers.  To  render  a  witness  incompetent,  it  should  plainly 
appear  that  he  will  derive  some  benefit  from  the  event  of 
the  sait(a).    It  does  not  appear  that  Hall  had  any  interest 
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in  disturbing  the  relation  of  landlord  and  tenant  between 
the  lessors  of  the  plaintiff  and  the  defendants;  and  there- 
fore he  was,  in  my  opinioni  a  competent  witness. 

WiLLiAMSi  J,— There  is  nothing  in  this  case  to  shew 
that  any  one  had  any  interest  in  the  property  except  the 
churchwardens  and  overseers. 

Enough  does  not  appear  to  satisfy  us  that  Hall  had  an 
interest  in  the  event  of  the  suit.  In  Marsden  v.  StansfieU 
it  is  laid  down  by  Bay  ley,  J.,  that  the  burden  of  proof  lies 
on  the  party  who  objects  to  the  competency  of  the  witness. 
It  does  not  follow  that  because  the  churchwardens  and 
overseers  succeed  in  this  ejectment,  the  funds  of  the  parish 
will  be  increased  so  as  to  relieve  individuals  liable  to  con- 
tribute to  those  funds. 

Judgment  for  the  plaintiff. 


The  King  v.  The  Liverpool  and  Manchester 
Railway  Company. 

A  lessee,  who  J\^  ]^^\^  ^isi  was  obtained  by  F.  Kelly,  in  Michaelmas 

laig^  sams  term,  1834,  for  a  mandamus,  commanding  the  Company  to 

demls^^^ander  ^'^"^  ^  warrant  under  their  common  seal,  to  the  sheriff  of 

a  reasonable  Lancashire,  for  impanelling  a  jury  to  assess  compensation 

a'mewa?  of^  to  be  made  to  W.  Bathe  and  B.  Wraithf  for  and  on  account 

his  1^«*5»2J  of  the  detriment,  injury,  loss,  damage,  and  prejudice  accru* 

compensation  ing  to,  and  sustained  and  to  be  sustained  by  them,  by  reason 

sudT'i^  ^-  ^^  *'***''  premises,  situate  in  Liverpool,  being  required  to 

ancy,  where  be  taken  for  the  purposes  of  the  Liverpool  and  Manchester 

u^en^from  Railway  Act  (a),  and  also  of  another  act  (6),  for  enabling 

him  by  an  in*  the  Company  to  make  a  branch  railway, 
corporeted 
oompanVfl  un* 

der  rstatute     .  >     («)  7  Geo.  4,  c.  xlix.  (6)  «  &  8  WiU.  4»  c.xlvu 

directing  com- 
pensation to  be  ^id  to  the  owners  and  occupiers  of  land  through,  dnder,  in^  or  npoil 
which  the  works  thereby  authorized  should  be  made,  for  the  value  of  such  land,  and 
abo  for  the  damages  sustained  by  them  in  making  such  works/ 
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By  the  S9th  section  of  the  Liverpool  and  Manchester        1830. 
Railway  Act  it  is  provided^  that  after  any  lands,  grounds,     ThTi^ 
or  hereditaments  shall  have  been  set  out  and  ascertained,  v. 

for  making   the  said  railway  or  tramroad,  or  any  part       ^^^^ 
thereof,  and  for  providing  and  constructing  the  works  and  MANCBciTBa 
conveniences  hereby  authorized  to  be  made,  or  any  of    Couvakt^ 
them,  it  shall  be  lawful  for  all  bodies  politic,  Scc.,  and  for 
every  other  person  seised  or  possessed  of  or  interested  in 
any  lands,  grounds,  or  hereditaments,  which  shall  be  so  set 
out  and  ascertained  for  the  purposes  aforesaid,  to  contract 
for,  sell,  and  convey  the  same  unto  the  said  company. 

Sect.  45.  That  all  bodies  politic,  &c.,  or  other  persons 
hereinbefore  capacitated  or  enabled  to  sell  and  convey 
Iflods,  &c^,  and  the  owner  and  owners,  and  occupier  and 
occupiers  of  any  lands,  &c.,  through,  under,  in,  or  upon 
which  the  said  railway  or  other  works  hereby  authorized 
are  intended  to  be  made,  or  any  of  them,  may  accept  and 
receive  satisfaction  for  the  value  of  such  lands,  tenements, 
and  hereditaments,  and  also  compensation  for  the  damages 
to  be  sustained  in  making  or  completing  the  said  works, 
and  also  of  or  by  reason  of  the  dividing  the  same  lands,  8cc.» 
and  for  and  on  account  of  the  detriment,  injury,  damage, 
loss,  inconvenience,  or  prejudice  which  may  be  sustained  by 
ancb  bodies,  trustees,  or  other  persons,  in  such  gross  sums 
as  shall  be  agreed  upon  between  the  owners  or  occupiers 
respectively  and  the  company,  including  therein  compen- 
aation  for  any  injury,  loss,  or  damage,  sustained  in  conse^ 
qoence  of  the  making  and  constructing  of  the  said  tunnel; 
and  incase  the  Company, and  the  several  parties  interested  in 
any  such  lands,  tenements,  and  hereditaments,  cannot  or  do 
not  agree  as  to  the  amount  or  value  of  such  satisfaction  and 
compensation,  the  same  shall  be  ascertained  and  settled  by 
the  verdict  of  a  jury,  if  required,  as  hereinafter  is  directed. 
Sect  47«  That,  in  ascertaining  the  sum  or  sums  of 
money  to  be  paid  for  the  purchase  of  any  lands,  &c.,  to  be 
taken  or  made  use  of  for  the  purpose  of  this  act,  the  jury 
shall  also  ascertain  and  assess  the  compensation  and  satis^ 
/sctioo  to  be  made   by  the  Company,  for  any  damages 
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which  shall  or  maj  at  any  time  or  times  hereafter  be  sus- 
tained by  aoy  body  or  bodies  politic,  &c.,  or  by  any  per- 
41.  son  or  persons  respectively  being  owners.  Sic.,  by  reason  of 

Lrrcspoot,  ih^  severing  pr  dividing  the  same  from  other  lands^  tene- 
Mamchestbb  ments,  or  hereditaments,  belonging  to  such  body  or  bodies 
Railway  politic,  Su:.^  or  to  any  such  person  or  persons  as  aforesaid, 
and  for  or  on  account  of  the  detriment  Scc«  sustained  by 
such  body  or  bodies  politic,  &c.,  by  reason  of  the  making 
and  using,  repairing,  or  maintaining  the  said  railway  and 
other  works  and  conveniences  belonging  thereto,  or  by 
reason  or  means  of  the  execution  of  any  of  the  powera 
given  to  the  company,  including  therein  any  injury,  loss,  or 
damage  sustained  in  consequence  of  the  making  and  con^ 
structing  of  the  said  tunnel;  such  damages  and  compensa* 
tion  to  be  settled  and  ascertained  separately  and  distinctly 
from  the  value  of  the  lands,  &c«,  so  to  be  taken  and  used 
as  aforesaid. 

Sect.  48.  That  the  jury  shall  settle  what  shares  and 
proportions  of  the  purchase  money,  or  compensation  for 
damages  which  shall  be  assessed  as  aforesaid,  shall  be  al- 
lowed to  any  tenant  or  other  person  or  persons  having  a 
particular  estate,  term,  or  interest,  for  such  his,  her,  or 
their  interest  or  respective  interests  therein. 

Sect.  56.  That  every  tenant  at  will,  lessee  for  a  year, 
and  other  person  or  persons  in  possession  of  any  lands, 
&c.,  through,  in,  or  upon  which  the  said  railway  and  other 
works  are  intended  to  pass  or  be  made,  and  who  shall 
have  no  greater  interest  in  the  premises  than  as  a  tenant  at 
will  or  lessee  for  a  year,  or  from  year  to  year,  shall  deliver 
up  the  possession  of  such  premises  to  the  Company,  or  to 
such  person  or  persons  as  they  shall  appoint  to  take  pos*- 
session  of  the  same  at  the  expiration  of  six  calendar  months 
next  after  notice  to  that  effect  by  the  Company  to  snch 
tenant  or  lessee,  or  person  in  possession,  or  left  upon  the  pre- 
mises, whether  such  notice  be  given  with  reference  to  the 
time  or  times  of  the  commencement  of  such  tenant's  holding 
or  not,  and  whether  such  notice  be  given  before  or  after  the 
premises  shall  be  purchased  by  the  Company,  or  al  such 
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Other  time  after  the  expiration  of  six  calendar  months  as        tase. 

he,  she,  or  they  shall  be  required,  and  in  case  any  such 

tenant  or  lessee,  or  person  so  in  possession  as  aforesaid, 

shall  refuse  to  give  up  such  possession  as  aforesaid,  it  shall 

be  lawful  for  the  Company  to  issue  their  precept  or  pre-  MAKCBEirsB 

cepts  to  the  sheriff  of  the  county  in  which  the  premises  shall     ^^p^wr. 

be  situate,  to  deliver  possession  of  the  premises  to  such 

person  or  persons  as  shall  in  such  precept  or  precepts  be 

nominated  to  receive  the  jame,  and  the  sheriff  is  hereby 

raqaired  to  deliver  possession  of  the  premises  accordingly, 

and  to  levy  such  costs  as  shall  accrue  from  the  issuing  and 

execution  of  such  precept  or  precepts,  on  the  person  or 

persons  so  refusing  to  give  possession  as  aforesaid,  by  dis« 

tiess  and  sale. 

Sect^  57.  That,  where  any  such  tenant  shall  be  required 
to  deliver  up  the  possession  of  any  premises  so  occupied 
by  him  to  the  Company,  or  to  any  person  or  persons  au» 
thorixed  by  them,  before  the  expiration  of  the  term  or  in- 
terest of  such  tenant  or  lessee  in  the  premises,  the  Company 
riiall  make  or  tender  unto  such  tenant  or  lessee,  before 
they  shall  issue  their  precept  or  precepts  to  the  sheriff  to 
give  possession  of  the  premises  in  the  occupation  of  such 
tenant  or  lessee,  as  hereinbefore  mentioned,  satisfaction  or 
compensation  for  the  value  of  his  unexpired  term  or  in- 
terest in  the  premises;  which  satisfaction  or  compensation, 
in  case  of  difference,  shall  be  settled  aud  ascertained  in  the 
same  manner  as  any  other  satisfaction  or  compensation  for 
any  lands,  &c.,  taken  or  made  use  of  by  the  Company,  is  in 
and  by  this  act  provided  for,  and  directed  to  be  made  and 
assessed. 

The  applicants^  Messrs.  Bathe  and  Jfraith,  claimed 
compensation  from  the  Company  for  their  tenant-right  of 
venevral  of  the  premises  mentioned  in  the  above  rule,  which 
diey  conceived  they  were  entitled  to  from  the  following 
drcomstances. 

tAr.Bramfield,  who  was  the  owner  of  the  fee  of  the  pre- 
mises in  question  (which  he  had  subsequently,  viz.  in  1 833, 
told  and  conveyed  to  the  Company)  granted  a  lease  of  a  mar- 


CASED  IN  THE  KING's  BENCH, 
ble  mill,  warehouse,  and  buildings  to  Mr.  Wraith,  at  a  rent 
TheKnio     ^^  ^''     ^^  ^^^  expiration  of  that  term  Bron^ld  granted 

9«  a  lease  of  the  marble  mill  and  warehouse  to  Wraith,  at  the 

Li  VKKPooii 

and         ^^"^  ^f  ^^'  ^"d  ^^S^^  cottages  in  Nelson  Place  at  the  rent 

MAHCHESTEa  of  60/.     In  1816,  Wraith  assigned  his  interest  in  the  whole 
Railway 

CciMPAMY.  of  the  premises  to  Bathe  and  W.  S.  Wraith  in  considera- 
tion of  400/.  In  1819>  W.  S.  Wraith  conveyed  his  in-> 
terest  to  his  father,  Benjamin  Wraith.  Since  that  period 
the  lease  has  been  twice  renewed.  Since  1816,  down  to  the 
present  period,  considerable  sums  of  money,  amounting  to 
1 168/.,  have  been  expended  by  Messrs.  Bathe  and  Wraith; 
and  Bromfield  bad  promised  that  he  would  not  turn  them 
out  at  the  expiration  of  the  lease.  The  premises  are 
situate  in  the  centre  of  the  town  of  Liverpool,  and  are  very 
convenient  for  carrying  on  the  business  of  a  manufstctnrer  of 
plaster  of  Paris;  and  from  the  circumstance  of  the  same  very 
pro6tabIe  business  having  been  carried  on  there  for  thirty 
years,  the  premises  had  acquired  a  local  value.  The  Com«» 
pauy  had  given  notice  that  they  should  require  possession 
of  the  premises  at  the  expiration  of  the  term. 

Against  the  above  rule,  W^httnan  shewed  cause.  This 
rule  was  granted  on  the  supposition  that  the  clauses  in  the 
Liverpool  and  Manchester  Railway  Act,  with  respect  to 
compensation  to  be  made  to  tenants,  were  similar  to  those 
in  the  Hungerford  Market  Act.  Upon  examination  it  will 
be  found  that  they  widely  differ.  The  applicant  relies  on 
Ex  parte  Farlow(a),  and  Bex  v.  Hungerford  Market  Com^ 
pany^  in  re  Go8ling{b),  both  of  which  relate  to  the  coin 
struction  to  be  placed  on  the  Hungerford  Market  Act. 
Those  cases  turned  on  the  words  ''  any  loss,  damage,  or 
injury,  in  respect  of  any  interest  whatsoever, /or  gooi/m//^ 
improvements,  tenants-fixtures^  or  otherwise,  which  they  now 
enjoy  \^  which  were  inserted  in  the  Hungerford  Market 
Act.    The  Railway  Act  contains  no  such  terms,  and  those 

(a)  S  Bam.  &  Adol.  341. 

(6)  Ante,  voL  i,  548;  4  Bam.  ^  Adol.  598. 


HIJLAHY  TERM,  VI  WJLL.  IV.  191 

cases  arc  therefore  wholly  inapplicable.  The  applicants  pos-        18SG. 
•CSS  neither  a  legal  nor  an  equitable  interest^  and  there  are  no     tJT'^^*^ 
words  in  the  act  giving  compensation  for  the  species  of  v. 

claim  they  make*  ^'''and'^'' 

Makchestek 
-F.  Kelly,  in  support  of  the  rule.  These  acts  are  always  Company. 
construed  liberally^  since  extensive  powers  are  given  to  a 
body  of  individuals  incorporating  themselves  for  the  pur- 
pose of  carrying  on  an  undertaking  for  their  own  emolu- 
ment. They  have  absolute  power  to  take  the  property  of 
individuals^  and  for  that  property  they  ouglit  to  pay  com- 
peosatioa  to  every  one  interested.  It  is  true  that  the  ap- 
plicants have  not  been  deprived  by  the  Company  of  a 
legal  rights  but  they  have  been  deprived  of  that  which  was 
of  great  value  to  them,  the  certain  renewal  of  a  lease, 
highly  beneficial.  By  the  45th  section,  every  owner  and 
occupier  may  receive  compensation.  The  interest  of  the 
occupier  is  here  separated  and  made  distinct  from  that  of 
the  omcner,  and  every  other  person.  The  47th  clause 
(which  gives  compensation)  includes  all  persons,  and  every 
species  of  interest.  It  is  argued  that  the  47th  section  ap- 
plies only  to  legal  interests ;  but  the  terms  of  the  section  are 
evidently  sufficient  to  include  a  person  interested  in  the  con- 
tinuance of  the  occupation  which  he  previously  possessed. 
ficx  V.  Hungerford  Market  Company,  in  re  Gosling  (a), 
tamed  on  the  word  occupier.  This  Railway  Act  is  similar 
to  the  Hungerford  Market  Act^  except  that  in  the  latter  the 
term  *'  good-will"  occurs. 

Lord  Denman,  C.J. — It  requires  strong  and  compre- 
hensive words  in  an  act  of  parliament,  to  include  such  an 
interest  as  this.  The  interest,  if  it  may  be  so  called,  is 
merely  a  chance  of  renewal;  and  it  is  very  difficult  to  dis- 
cover how  the  value  of  such  a  chance  is  to  be  estimated. 
There  are  no  words  in  the  act  which  will  justify  us  in  de- 

(a)  Ante,  vol.  i.  548^  4  Barn.  &  Adol.  596. 
VOL.  TI.  O 
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y2^^\      ciding  that  a  party  is  entitled  to  compensation  in  respect 
The  King      ^^  ^^^  having  a  chance  of  renewal, 

V, 

and^^         LiTTLEDALE,  J. — There  are  no  words  in  this  act  suffici- 

Manchester   ently  comprehensive  to  inchide  an  interest  of  this  descrip- 
XIailway 
CoMPAMY.     ^^°'     There  were  such  in  the  Hungerford  Market  Act. 

Williams,  J.,  and  Coleridge,  J.,  concurred. 

Rule  discharged. 


NicoLsoN  V.  John  Revell,  the  younger. 

The  holder  of  ASSUMPSIT,  by  the  payee  against  the  maker  of  a  pro- 

wieral  Jromis-  ^issory  note  for  1 10/.  13s.  4d.  (a). 

sory  note  of  Plea:  that  the  note  was  a  note  made  on  the  1st  of  Janu- 

discharging  i.  ^^y,  1 832,  by  the  defendant,  one  Samuel  Revell,  and  one 

di»chaiges  B.    jo/,„  Revell,  the  father  of  the  defendant,  whereby  they 

The  holder   jointly  and  severally  promised,  25  months  after  date,  to 

iotw°oneof     P^^^^  *®  plaintiflF  or  order,  110/.  }Ss.  4d.,  for  value  re- 

which  only  is    ceived,-— and   that  afterwards    the   plaintiff,   without   the 

from  A,  a  sum  l^nowledge,  privity,  or  consent  of  the  defendant,  struck  out 

exceeding  the    the  name  of  Samuel  Revell,  and  erased  the  same  from  the 

note  which  is    note,  and  then  discharged  Samuel  Revell  from  all  liability 

due,  and  ex-     ^^  ^jj^  hq^q^  and  from  payment  of  the  sum  mentioned 

moiety  of  the    therein,  or  any  part  thereof. 

wWch"he  is^"^        Replication:  that  before  and  at  the  several  times  in  the 

liable  on  both  replication  after  mentioned,  John  Revell,  the  father,  was 

gi?es  up'the      indebted  to  the  plaintiff  in  299/^  for  money  due  upon  an 

note  which  is    account  stated,  and  of  which  the  defendant  had  notice,  and 

due  and  erases 

^.'snamefrom  thereupon  it  was  agreed  between  the  plaintiff  and  John 

the  other  note:  jj^re//,  the  father,  Samuel  Revell,  and  the  defendant,  that 
— A,  18  dis-  7  7  J  f 

thereby 'b.  (^)  "^^  declaration  contained      replication,  rejoinder,  and  surre- 

dso.  >L  second  count  on  the  note  for     joinder   &c.  were   the    same    as 

As  to  the       56/.  ld«.  8^,  to  which  the  plea,      above,  mutaris  mutandis, 
effect  of  a 
composition  between  the  creditor  and  a  surety,  in  discharging  a  co-surety,  quere. 

Whether  the  holder  of  a  joint  and  several  promissory  note,  by  merely  erasing  the 
name  of  one  of  the  co-promisors,  discharges  the  other,  ^tuere. 
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the  plaintiff  should  accept,  and  John  Revell,  the  father,  1836. 
Samuel  Revell,  and  the  defendant,  should  give  their  pro- 
missory note  for  299/**  &s  and  for  a  satisfaction  and  security 
of  and  for  the  debt  so  due  from  John  Revell,  the  father,  to 
the  plaintiff,  and  that  they  did  so;  that  afterwards,  and  after 
the  time  for  payment  of  the  promissory  note,  and  an  action, 
which  the  plaintiff  had  brought  in  K.  B.  against  John  Re- 
velif  the  father,  Samuel  Revell^  and  the  defendant,  upon  the 
promissory  note,  being  then  depending,  it  was  further  agreed 
between  the  plaintiff  and  John  Revell^  the  father,  Samuel 
Revell,  and  the  defendant,  that  the  action  should  cease,  and 
that  the  plaintiff  should  accept,  and  that  John  Revell,  the 
father,  Samuel  Revell,  and  the  defendant,  should  give  their 
three  joint  and  several  promissory  notes,  viz.  a  note  for 
52/.  18s.  Bd,,  bearing  date  the  1st  of  January,  1832,  pay- 
able thirteen  months  after  the  date  thereof,  the  said  note 
for  110/.  13s.  4c/.,  and  a  note  for  56/.  135.  8</.(a),  as  and 
for  a  satisfaction  and  security  of  and  for  200/.,  parcel  of  the 
debt  so  due  from  John  Revell,  the  father,  to  the  plaintiff, 
with  interest  thereon ;  and  that  afterwards,  John  Revell,  the 
father,  Samuel  Revell,  and  the  defendant,  in  pursuance  of 
the  agreement,  made  the  said  three  promissory  notes  accord- 
ingly, and  afterwards  after  the  time  of  payment  of  the  first 
of  the  three  notes,  and  before  the  day  of  payment  of  the 
others,  Samuel  Revell  proposed  to  the  plaintiff  to  pay  him 
100/.,  in  discharge  of  his  liability  on  the  three  promissory 
notes,  which  the  plaintiff  agreed  to  accept,  and  thereupon 
Samuel  Retell  paid  to  the  plaintiff  the  said  100/.  in  dis- 
charge of  his  liability  on  the  three  promissory  notes,  and 
the  plaintiff  then  accepted  the  same  accordingly,  and  there- 
npoD  the  plaintiff  gave  up  to  Samuel  Revell  the  note  for 
52/.  18$.  Sd.,  and  indorsed  on  the  note  for  110/.  13s.  4d. 
as  follows — ''  Received  on  account  by  Samuel  Revell, 
47/.  Is.  4d.  This  sum,  with  the  amount  of  the  first  note, 
makes  100/."  And  after  the  payment  to  him  by  Samuel 
Reveli,  of  the  said  100/.,  the  plaintiff  struck  out  the  name 

(a)  Declared  upon  in  the  second  counts 
o2 
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l8Se.  of  Samuel  Revell  on  the  notCi  and  erased  the  same  there- 
^  from,  and  discharged  Samuel  Revell  from  any  further  liabi- 

V,  lity  on  the  last-mentioned  note,  and  from  any  further  pay- 

BVBLL.       ment  on  account  thereof. 

Rejoinder:  that  the  three  promissory  notes  were  giveB 
for  securing  the  payment  of  sums  together  exceeding  2O0L, 
to  wit^  2201.  58.  Bd.,  and  were  so  given  by  John  Revell,  the 
father,  and  by  Samuel  Revell,  and  the  defendant,  as  his 
sureties,  and  have  been  held  by  the  plaintiff  for  securing 
part  of  the  debt  of  John  Revell,  the  father,  and  interest 
thereon,  as  in  the  replication  mentioned,  and  for  no  other 
consideration  or  purpose  whatsoever;  and  that  the  said 
proposal  of  Samuel  Revell  was  so  made  by  Samuel  Revell^ 
and  accepted  and  acted  on  by  the  plaintiff,  and  the  name 
of  Samuel  Revell  was  so  as  aforesaid  struck  out  and  erased 
from  the  said  promissory  note  in  the  first  count  of  the 
declaration  mentioned,  and  Samuel  Revell  discharged  from 
liability  thereon,  without  the  knowledge,  privity,  or  consent 
of  the  defendant. 

Surrejoinder:  that  at  the  time  of  giving  the  three  pro- 
missory notes,  the  money  satisfied  and  secured  to  the  plain* 
tiff  by  the  said  promissory  note  for  52l.  18s.  8J.,  remained 
long  over-due,  and  the  debt  so  due  from  John  Revell,  the 
fether,  to  the  plaintiff,  remained  wholly  unpaid  and  unsatis- 
fied, and  the  action  in  the  replication  mentioned  was  pend- 
ing, and  the  agreement  mentioned  in  the  replication  was 
entered  into;  and  that  the  existence  of  the  said  several  cir- 
cumstances, so  in  the  said  replication  mentioned,  were  the 
consideration  and  purpose  of  the  three  promissory  notes 
mentioned  in  the  replication  to  have  been  given:  Without 
this,  that  the  said  three  promissory  notes  were  given  by  5a- 
muel  Revell  and  the  defendant,  as  sureties  for  John  Revell, 
the  father,  and  for  no  other  consideration  or  purpose. 

Demurrer — for  that  the  plaintiff  has  in  and  by  his  sur- 
rgoinder  offered  to  put  iu  issue  a  matter  not  properly  issu- 
able; also,  that  the  plaintiff  has  not  denied,  or  confessed 
and  avoided  the  substantial  matter  alleged  in  the  rejoinder; 
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aboy  that  in  his  surrejoinder  the  plaintiff  has  traversed  a 
negative  and  a  matter  not  alleged  in  the  rejoinder. 
Joinder  in  demurrer  (a). 

Wightman,  in  support  of  the  demurrer  (6).  The  ques- 
tion is,  whether  it  is  a  good  plea  to  an  action  b;  the  payee 
against  one  of  the  makers  of  a  joint  and  several  promissory 
note^  to  say  that  the  note  was  given  by  three,  and  that  the 
name  of  one  was  struck  out  without  the  consent  of  the 
others.  The  alteration  is  a  material  one,  and  being  made 
vrithout  the  consent  of  the  defendant,  it  vitiates  the  note. 
Perring  and  others  v.  J3biie(c)  was  an  action  to  recover 
2000/.  on  a  promissory  note,  given  by  the  defendant  and 
others  to  the  plaintiffs'  firm.  The  note,  as  originally  drawn, 
and  when  signed  by  the  defendant  and  others,  was  joint,  and 
not  joint  and  several,  and  the  secretary  for  a  company,  in 
which  it  was  alleged  the  defendant  was  a  partner,  afterwards, 
without  the  knowledge  of  the  defendant,  interlined  the  worda 
**  jointly  and  severally/'  to  make  it  conformable  to  a  former 
note.  An  application  by  letter  having  been  made  to  the 
defendant,  to  pay  his  joint  and  several  note,  be  returned 
for  answer,  that  the  communication  should  have  his  earliest 
attention.  The  Court  of  C.  P.  decided  that  the  alteration 
made  the  note  void.  Besi,  C.  J.  said,  **  It  is  clear  that  the 
note  was  altered  after  it  had  been  signed  by  the  defendant. 
He  subscribed  a  joint  promissory  note,  which  afterwards 
was  made  Joint  and  severa/ without  his  knowledge;  as  to 
him,  therefore,  it  becomes  void,  unless  his  subsequent 
assent  can  be  shewn.*'  The  alteration  is  material,  since  in 
consequence  of  it  the  defendant  will  be  prevented  from 
suing  the  party  whose  name  is  struck  out,  for  contribution. 
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(«)  The  maipnal  note  of  the 
point  to  be  afgoed  was  as  follows: 
The  deikidaDt  will  insist  that  the 
enaare  of  Samuel  ReveU*s  name, 
under  the  circtimatances  mention- 
ed in  the  pleadings,  is  an  answer 


to  this  action. 

(6)  This  case  was  argued  before 
Lord  Denman,C,J^  LUtUdaU^J.^ 
and  WiltianUfJ. 

(c)  4  Bingh.  «8;  IS  B.  Moore^ 
135. 
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1836.  I'he  Court  called  upon  the  plaintiff  to  support  the  sur 

"^^^^r^      rejoinder. 

NiCOLSON 

V. 

REVELt.  White,  for  the  plaintiff.     This  was  a  joint  and  several 

promissory  note>  at  the  election  of  the  promisee;  and  the 
alteration  has  no  other  effect  than  to  make  the  note  no 
longer  a  joint,  but  a  several  note  only;  SHngsby*s  case  (a). 
As  a  several  note,  it  has  not  been  altered. 

Wightman  contr^.  If  the  party  whose  name  is  struck  out 
is  discharged,  he  is  discharged  for  all  purposes.  The  plain- 
tiff has  by  his  own  act  deprived  the  defendant  of  the  right 
he  possessed  of  suing  the  party,  whose  name  was  struck 
out,  for  contribution.  [Lord  Denman,  C.  J.  The  right  to 
contribution  arises  from  the  joint  signature  to  the  note. 
I  do  not  see  how  the  maker's  striking  out  the  name  of  one 
party  to  the  note,  prevents  the  others  from  suing  him  for 
contribution.  The  liability  to  contribution  arises  at  the 
moment  when  the  note  is  signed.]  A  release  to  one  of  two 
co-sureties,  is  a  release  to  the  other.  In  Co.  Litt.  232,  it 
is  said,  if  two  men  be  jointly  and  severally  bounden  in  an 
obligation,  if  the  obligee  release  to  one  of  them  both  are 
discharged. 

White.  Admitting  that  the  defendant  and  S.  Revell 
were  sureties  for  John  Revell  the  elder,  the  discharge  of 
5.  Revell  does  not  operate  to  discharge  the  defendant. 
His  right  to  contribution  remains  the  same  as  before  5.  Re^ 
veil's  discharge  by  the  plaintiff.  It  was  held  in  Gifford, 
Ex  parte  {b),  that  the  discharge  of  a  surety  by  the  creditor 
has  not  the  same  effect  with  the  discharge  of  the  principal 
without  reserve  (c),  and  therefore  a  co-surety  is  not  dis- 
charged. The  contribution  must  depend  on  what  they 
actually  pay  when  that  shall  be  ascertained.     In  Ex  parte 

(a)  5  Co.  Rep.  IB.  ditor  against  ihe  sarety,  upon  the 

(b)  6  Ves.  jun.  805.  giving  of  time  to  the  principal,  see 

(c)  As  to  the  effect  of  an  express  1  Mann.  &  Ryl.  562  (a).  And  see 
reservation  of  the  rights  of  the  cre<  6  Ves.  305 ;  18  Ves.  2 1 ;  6  Dow,  234. 


HILARY  TERM,  VI  WILL.  IV.  197 

Giffard,  two    creditors  of   one    Bedford    required    fur-         ^^^^* 
ther  security,  upon  v^hich  Bedford,  and  one  Baylis  and      Nicolson 
two  other  persons,  joined  in  a  promissory  note  as  a  colla-  ^* 

teral  security.  The  two  became  bankrupt^  and  Baylis 
entered  into  a  composition  with  his  creditors,  under  which 
the  two  creditors  of  Bedford  received  a  dividend  of  4s.  in 
the  pound.  They  also  proved  the  debt  under  the  com* 
mbsion  against  the  two  sureties  who  had  become  bank- 
rupL  A  petition  that  such  proof  should  be  expunged  was 
dismissed.  Lord  Eldoft,  C,  at  the  conclusion  of  his  judg- 
ment, says,  *'  I  have  a  strong  opinion,  that  under  the  cir- 
cumstances, the  other  persons  liable  upon  this  note  are  not 
discharged,  because  Baylis  was  contented  to  make  a  bar- 
gain, the  effect  of  which  leaves  him  to  his  chance,  as  to  his 
ultimate  liability  between  him  and  his  co-surety." 

Under  the  circumstances  stated  in  the  replication,  the 
contract  of  suretyship  was  determined,  and  the  defendant  be- 
came a  party  to  the  three  notes  as  a  principal.    The  cir- 
cumstance of  the  action  depending,  and  the  benefit  confer- 
red  on   the   two   who   were    originally  sureties,    by  the 
cesser  of  that  action,  made  them  principals  in  the   three 
notes:  and  that  being  so,  and  Samuel  having  paid  more 
than  his  proportion  as  one  of  three  principals,  the  defend- 
ant IS  not  discharged  by  effect  of  the  discharge  of  Samuel, 
In  Collins  v.  Prosser  {a)  it  was  held  that  tearing  off  the 
seal  of  one  of  the  obligors  of  a  joint  and   several  bond 
does  not  avoid  it  as  against  the  others,  and  that  if  the 
obligor  against  whom  it  is  enforced  is  entitled  to  contribu- 
tion, it  seems,  from  the  observation  of  Best^  J.  in  that  case, 
that  his  remedy  is  in  equity  only.     It  is  true  that  it  is  laid 
down  there,  that  where  parties  enter  into  a  joint  and  several 
bond  for  payment  of  an  entire  sum  of  money,  whatever 
discharges  one  of  the  obligors   may  discharge  them  all. 
But  that  was  the  case  of  a  bond\  and  tearing  off  the  seal 
from  a  sealed  instrument,  and  merely  striking  the  name  of 
a  party  out  of  a  note,  are  in  law  very  different  acts. 

(«)  3  Dowl.  &  Rjl.  J,  2;  1  Barn.  &  Crcssw.  682. 
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Wightman,  in  reply.  The  question  is  reduced  to  thi»j— 
whether  a  release  to  one  of  two  joint  and  several  debtors 
is  a  release  to  the  other.  If  the  obligee  in  a  joint  and 
several  bond  make  one  of  two  obligors  his  executor  with 
others,  the  action  on  the  bond  is  discharged  as  to  both 
obligors;  Cheelham  v.  Ward  {a).  Eyre,  C.  J.,  there  refers 
to  a  case  (b)  in  the  Year  Books^  9. 1  Edw.  4^  8 1  b(c),  which  is 
thus  translated  :(</) — **  Note,  that  Copley ^  prothonotary, 
asked  of  Brian  (Chief  Justice), — if  three  be  bound  to  a  man 
in  an  obligation  jointly  and  severally,  and  the  obligee  make 
one  of  the  obligors  his  executor,  and  die,  whether  he  who  is 
made  executor  shall  have  an  action  against  any  of  the 
others.  And  Brian  said  that  he  should  not;  for  if  one 
was  discharged,  ail  shall  be  discharged;  because  the 
making  one  of  them  executor  is  as  perfect  a  discharge  io 
law  as  if  he  had  released  to  one  in  deed.  Copley, — Sir, 
the  obligation  is  several.  Brian. — This  does  not  matter; 
for  a  recovery  against  one  of  them,  and  execution  sued,  will 
be  a  discharge  to  the  others.  And  so  of  a  discharge  made 
to  one  of  them,  &c.*'  The  present  case  is  not  distinguish- 
able. [Littledalef  J.  Is  striking  the  name  out  the  same  as 
a  release  ?  ]  The  plea  states  that  the  plaintiff  discharged 
the  party  whose  name  was  struck  out. 

Cur.  adv.  vult. 


Lord  Denman^C.J.,  in  the  course  of  the  term  delivered 
the  judgment  of  the  Court.  After  stating  the  declaration 
and  plea,  his  lordship  proceeded  as  follows : — 

We  need  not  inquire  what  the  effect  of  a  demurrer  to 
this  plea  would  have  been,  because  additional  facts  are 
brought  to  our  knowledge  by  the  subsequent  pleadings. 
The  replication  states  that  the  defendant's  father  had  been 
formerly  indebted  to  the  plaintiff,  and  that  it  was  agreed 
between  the  plaintiff  on  the  one  part,  and  the  defendant. 


(fl)  1  Bo9.  &  Pull.  630.  S.  P. 
Freakley  v.  Fox,  4  Mann.  &  Rvl. 
18;  9  Barn.  &  Cressw.  130. 

(6)  Previously    cited    by     Le 


Blanc,  Serjt.  in  his  argument. 

(c)  M.  21  C.  4,  fo.  81,  pi.  33. 

(d)  1  Bos.  &  Pull.  630,  (o). 
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his  father,  and  one  Samuel  Revel  I,  on  the  other  part,  that  1836. 
they  should  give  their  joint  and  several  promissory  note  to 
the  plaintiff  for  the  said  debt,  and  that  they  gave  such  note  as 
and  for  a  satisfaction  and  security  for  the  said  debt,  whicli 
plaintiff  accepted  accordingly ;  and  that  default  being  made 
in  payment  of  that  note,  it  was  agreed  between  the  plaintiff 
and  the  defendant,  the  said  J.  JR.  the  father,  and  S.  £., 
that  an  action,  theretofore  commenced  by  the  plaintiff  against 
the  three,  should  be  no  further  prosecuted,  and  that  the 
plaintiff  should  accept  three  promissory  notes,  given  by  the 
defendant  and  the  two  others,  as  a  security  and  satisfaction 
for  200/.,  parcel  of  the  said  debt  and  interest,  the  first  of 
these  notes  being  a  note  for  52/.  IBs,  Sd. :  and  that  after  the 
first  note  became  payable  and  was  unpaid,  and  before  the 
day  of  payment  of  the  note  declared  upon  in  the  first  count, 
^\  A.  and  the  plaintiff  agreed  that  S.  JR.  should  pay  plaintiff 
100/.  in  discharge  of  his  liability  on  the  said  three  notes, 
and  the  plaintiff  thereupon  gave  up  to  5.  R.  the  first  of  the 
three  notes,  indorsing  thereon  a  receipt  for  the  difference  be- 
tween the  amount  of  it  and  100/.,  and  striking  out  the 
name  of  6\  R,  from  the  note  in  the  first  count  mentioned ; 
and  it  is  averred  that  the  plaintiff  discharged  5.  R.  from 
any  further  liability  on  the  said  note. 

The  rejoinder  identifies  the  note  declared  upon,  and  the 
others  mentioned  in  the  replication,  as  the  three  notes  given 
by  the  defendant  and  the  others  in  fulfilment  of  the  agree- 
ment therein  mentioned,  and  states  that  they  were  given  for 
securing  220/.  55.  8c/.,  due  to  the  plaintiff  from  «/*.  R,  the 
father,  and  that  the  name  of  S,  R.  was  struck  out  of  the 
note,  and  that  S.  i2.  was  discharged  from  liability  there- 
on, without  the  knowledge  or  consent  of  the  defendant. 

The  plaintiff  surrejoins,  that  at  the  time  of  giving  the 
three  promissory  notes  in  the  replication  mentioned,  the 
whole  money  secured  by  the  original  note  was  unpaid,  and 
the  action  brought  against  the  three  still  pending,  and  that 
these  circumstances  were  the  sole  consideration  for  the 
three  notes ;  and  then  traverses  that  the  notes  were  given 
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1836.        by  S.  R,  and  the  defendant  as  sureties  for  J.  R.  the 

'^^^^^^'^      father. 

t).  To  the  surrejoinder  the  defendant  demurs,  and  has  con- 

Revell.  tended  that  the  traverse  is  immaterial,  and  that  the  facts 
appearing  on  the  record  entitle  him  to  our  judgment. 
And  we  are  of  that  opinion.  But  we  do  not  proceed  on 
some  of  the  grounds  urged  at  the  bar,  such  as  the  effect  of 
the  plaintiff's  alteration  of  the  instrument  as  making  it  void, 
or  that  the  defendant  thereby  lost  his  right  to  contribution 
from  the  joint  makers  of  the  note,  or  on  any  doctrine  as  to 
the  relation  of  principal  and  surety.  We  give  our  judgment 
merely  on  thd  principle  laid  down  by  Eyre^  C.  J.,  in 
Cheetham  v.  Ward,  as  sanctioned  by  unquestionable  autho* 
rity,  that  the  debtee's  discharge  of  one  joint  and  several 
debtor  is  a  discharge  of  all :  for  we  think  it  clear  that  the 
new  agreement  made  by  the  plaintiff  with  S.  jR.  to  receive 
from  him  100/.  in  full  payment  of  one  of  the  three  notes, 
and  in  part  payment  of  the  other  two  before  they  became 
due,  accompanied  with  the  erasure  of  his  name  from  those 
two  notes,  and  followed  by  actual  receipt  of  the  100/.,  was 
in  law  a  discharge  of  S.  R. 

This  view  cannot,  perhaps,  be  made  entirely  consistent 
with  all  that  is  said  by  Lord  Eldon  in  JSx  parte  Gifford{a), 
where  his  lordship  dismissed  the  petition  to  expunge  the 
proof  of  a  surety  against  the  estate  of  a  co-surety.  But 
the  principle  to  which  we  have  adverted  was  not  presented 
to  his  mind  in  its  simple  form,  and  the  point  certainly  did 
not  undergo  much  consideration :  for  some  of  the  expres- 
sions employed  would  seem  to  lay  it  down  that  a  joint 
debtee  might  release  one  of  his  debtors,  and  yet,  by  using 
some  language  of  reservation  in  the  agreement  between 
himself  and  such  debtor,  keep  his  remedy  entire  against 
the  others,  even  without  consulting  them.  If  Lord  Eldon 
used  any  language  which  could  be  so  interpreted,  we  must 
conclude  that  he. either  did  not  guard  himself  so  cautiously 
as  he  intended,  or  that  he  did  not  lend  that  degree  of  atten- 

(o)  6  Ves.  808.     £t  vide  suprd,  196,  (c). 


HILAR?  T£RM,   VI  WILL.  IV.  201 

UoD  to  the  legal  doctrines  conuected  i/vith  the  case  before         i836. 
him  which  he  was  accustomed  to  afford.     We  do  not  find 
that  any  other  authority  clashes  with  our  present  judgment, 
uhich  must  be  in  favour  of  the  defendant. 

Judgment  for  the  defendant  (a). 

(fl)  Vide  supr^,  196,  {c). 


Martin  t;.  Burge. 

By  an  order  of  nisi  prius,  which  was  afterwards  made  a  A  verdict  for 

rule  of  Court,  this  cause  and  all  matters  in  difference  be-  ^       '^^  ^^^ 

tween  the  parties  were  referred  to  an  arbitrator,  a  nominal  costs,  is 

verdict  for  3000/.  damages,  and  40^.  costs,  having  first  sent,  subject  to 

been  entered  for  the  plaintiff.     By  the  terms  of  the  order,  *  reference  of 

the  cause  and 
the  arbitrator  was    empowered  to  direct  that   a  verdict  all  matters  in 

should  be  entered  for  the  plaintiff  or  the  defendant,  as  he  ^i^^^^nce  be- 

•^  '  tween  the  par- 

should  think  proper,  and  to  determine  what  was  to  be  ties.    An 

done  by  either  of  the  parties  respecting  the  matters  in  dis-  f^^the  enter- 

pute.     Each  party  was  to  pay  his  own  costs  of  the  cause  i<>g  of  a  ver- 
dict for  the 
and  the  reference,  and  a  moiety  of  the  arbitrator's  charges,  plaintiff,  and 

The  arbitrator  made  and  published  his  award  on  the  ''l®  P^lX™*?' 

/  .  of  260/.  12s. 

9th  December,  1836,  by  which  he  directed  that  a  verdict  ed.  from  the 

should  be  entered  for  the  plaintiff,  and  that  the  defendant  ^^Mn^ff^ 

should  pay  to  the  plaintiff  the  sura  of  260/.  ISs.  6d*  but  not  ex- 

On  a  day  subsequent  to  the  fourth  day  of  this  term,  the  ^^r  what 

defendant  obtained  a  rule  nisi  to  set  aside  the  award  for  &"><;"»'  <^e 

verdict  was  to 

uncertainty.  be  entered,  is 

bad  for  uncer- 
tainty^. 
Piatt  and  Channell  now  shewed  cause.     The  award  is      A  rule  nisi 

certain.     The  verdict  is  clearly  to  be  for  260/.  125.  6d.         ^^^r^^^l"" 

not  be  moved 
for  within  the  first  four  da^s  of  the  term  next  after  the  publication  of  the  award,  (a) 

(«)  Upon  thb  point  vide  Allenliy  v.  Pnmdhek,  4  Dowl.  Prac.  Ca.  54,  hi  which  case  Co/f- 
rtf^e,  J.,  enters  vtrj  fully  into  the  priociple  and  roles  by  which  the  time  for  moving  to  set  aside 
an  award  is  limited. 


Martiv 
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1836.  The  applicant  not  having  moved  for  this  rule  within  the 

first  four  days  of  the  term  next  after  his  having  notice  of 
the  award,  he  is  bound  to  show  a  defect  apparent  on  the 
BoROE.       face  of  the  award  itself.     [Littledak.  J.     No  such  rule  as 
llTenesrof      **^  which  has  been  alluded  to  existed  until  many  years 
application.      after  I  had  been  called  to  the  bar.     Afterwards,  some  sort 
of  a  rule  to  that  effect  was  introduced;  but  the  matter  rests 
upon  the  general  discretion  of  the  Court.]  Rawsthorn  v.  Ar- 
nold{a)  shews,  that  where  a  cau$e  is  referred  by  order  of  nisi 
prius,  a  motion  to  set  aside  the  award  must  be  made  within 
the  time  allowed  for  moving  for  a  new  trial ;  though  where 
the  defect  is  apparent  upon  the  face  of  the  award,  a  mo- 
tion may  be  made  to  set  aside  a  judgment  founded  upon 
such  irregular  award  after  that  time  has  elapsed. 

Second  point:  Ogle,  contrA.  By  the  order  of  nisi  prius,  authority  was 
aiwd!*'"'^  ®  given  both  over  the  verdict  and  over  all  matters  in  difference. 
The  award,  after  reciting  the  order,  directs  that  a  verdict 
shall  be  entered  for  the  plaintiff,  without  saying  for  what 
amount;  and  that  the  defendant  shall  pay  to  the  plaintiff 
260/.  1£«.  6(7.  That  sum  must  clearly  be  taken  to  have 
been  awarded  in  respect  of  the  other  matters  in  difference, 
independent  of  those  which  formed  the  subject-matter  of 
the  cause. 

Lord  Dbnman,  C.  J. — I  do  not  think  that  that  is 
clear.  If  it  be  clear,  then  there  can  be  no  doubt  that 
the  award  is  not  uncertain.  The  cause  being  called  on 
for  trial  was  referred,  a  verdict  being  taken  by  consent 
for  the  plaintiff  for  3000/.,  (the  damages  laid  in  the  declara- 
tion,) subject  to  reduction  by  the  arbitrator.  Then  the 
award  says  that  a  verdict  shall  be  entered  for  the  plaintiff, 
and  that  the  defendant  shall  pay  a  certain  sum  to  the  plain- 

(a)  9  Dowl.  &  Ryl.  656;    6  ton,  £.  1836,  the  Court  of  C.  P. 

Barn.  &  Cressw.  629;  ace.  Tkomp-  discharged  a  rule  for  setting  aside 

vm  V.  Jennings^    10  B.   Moore,  an  award,— on  the  ground  that  the 

110;  Bennett  v,  Skardan^  5  Mann,  rule  bad  been  moved  for  after  ihe 

&  Ryl.  10.    So  in    lyng  v.  Sut--  first  four  days  of  term. 
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tiff.    It  would  seem  as  if  the  arbitrator  meant  to   give  1836. 

the  plaintiff  both  the  amount  of  the  verdict  and  a  sum  lyi^n-rnr 
eztnu    The  award  appears  to  be  uncertain.  v. 

BUBGE. 

LiTTLBDALE,  J. — ^The  arbitrator  was  bound  to  state  for 
what  precise  amount  the  verdict  was  to  be  entered.  That 
is  quite  clear.  It  might  indeed  be  said  that  it  was  his  in- 
tention that  it  should  be  entered  for  260/.  ISsl  6d.  But 
that  is  a  mere  conjecture. 

The  other  Judges  concurring^ 

Rule  absolute. 


The  King  v.  John  Langhorne^  f!sq. 

Information  in  the  nature  of  a  quo  warranto,  for  A  public  body 
t        i«»         r  <•  T»        •  t  m  .  '   entrusted  with 

usurpmg  the  otnce  of  mayor  of  15erwick  upon  1  weed.  the  perform- 

Fourth  plea:  That  by  the  governing  charter  of  the  bo-  *"f?.^^* 

rough,  the  mayor>  bailiffs,  and  burgesses,  are  authorized  to  cannot  hold 

meet  together  every  year,  to  wit,  on  the  feast  of  St.  Mi-  *"rv  meetine" 

chael,  and  being  so  assembled,  to  nominate  and  elect  one  unless  all  the 

of  themselves  to  be  mayor  for  the  ensuing  year.     That  siuQmoned 

long  before  the  granting  of  the  charter,  and  from  thence  ^^^  can  be 

,  -  summoned,  or 

hitherto,  there  always  have  been,  and  still  are,  an  inde6nite  the  unsum- 

number  of  free  burgesses  of  the  borough,  and  that  there  has  ?"*"®^  ™®™' 

Ders  are 

been  and  still  is  an  ancient  and  laudable  custom  in  the  actually  pre- 

borough,  that  the  mayor,  bailiffs,  and  burgesses  for  the  JJ^^tf^g"^ 

time  being,  have,  during  all  the  time  aforesaid,  been  used      A  custom  to 

and  accustomed  from  time  to  time,  being  duly  assembled  at  meeting  upon 

a  guild  or  meeting  for  that  purpose,  held  at  the  Guildhall,  summons  of 

hers,  subject 
to  a  qualification  that  the  accidental  omission  of  service  of  the  summons  should  not 
▼itiate  the  meeting,  is  bad  in  law. 

A  general  dispensation,  by  one  of  the  body,  with  service  upon  himself,  is  void. 

The  proceedings  at  a  meeting  at  which  any  individual  is  not  present,  who  might 
bave  been  summoned  and  was  not  summoned,  are  void,  though  the  omission  be  acci- 
dental, or  though  the  individual  has  given  a  general  notice  mat  he  wishes  not  to  be 
sofflflioned. 
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to  elect  such  person  or  persons  to  be  a  burgess  or  bur- 
gesses, as  the  mayor,  &c.,  so  assembled,  or  the  greater  part 
y  of  them,  should  in  their  discretion  think  fit,  and  the  person 

Lanohobbe.  8o  elected  has  always,  during  all  the  time  aforesaid,  being 
first  duly  sworn  in,  become  and  been  a  free  burgess;  that 
during  the  continuance  of  the  custom,  to  wit,  on  23rd 
March,  1831,  the  then  mayor,  bailiffs,  and  the  greater  part 
of  the  burgesses  then  and  there  duly  assembled,  at  a  guild  or 
meeting  in  the  Guildhall  for  that  purpose,  after  due  notice 
in  that  behalf  of  such  guild  being  given  to  the  burgesses  of 
the  said  borough,  duly  elected  and  chose  the  said  John 
Langhorne  to  be  a  burgess :  that  the  defendant  took  the 
oaths  as  a  burgess,  and  was  afterwards  duly  chosen  mayor 
on  a  charter  day,  and  took  the  oaths  as  mayor. 

Replication :  That  the  mayor,  bailiffs,  and  burgesses  did 
not  duly  assemble  at  a  guild  or  meeting  iu  the  said  Guild- 
hall for  the  purpose  of  electing  a  burgess  or  burgesses,  in 
manner  and  form,  &c. 

At  the  trial  before  Lord  Lyndhurst,  C.  B.  at  the  North- 
umberland Summer  Assizes,  1834,  it  appeared,  that  pre- 
viously to  the  holding  of  the  guild  or  meeting  at  which  the 
defendant  was  elected  a  burgess,  notice  had  been  given  by 
ringing  a  bell  in  a  peculiar  manner,  according  to  ancient  prac- 
tice, and  that  the  serjeants-at-m^ce  had  gone  to  the  houses 
of  all  the  burgesses,  (about  520,)  with  the  exception  of  a 
very  few,  and  had  given  notice  of  the  guild  to  the  individual 
burgesses  according  to  the  usual  practice.     Of  the  bur- 
gesses who  received  no  notice,  all  attended  the  meeting  ex- 
cept two,  and  of  these  two,  one  was  omitted  to  be  warned 
through  accident,  and  the  other,  (who  was  a  fisherman  of  the 
name  of  Robertson,)  in  consequence  of  his  having,  some  time 
previously,  told  the  serjeant-at-mace  acting  for  his  district 
that  he  need  not  summon  him,  as  he  was  generally  at  sea  and 
unable  to  attend.     Robertson  was,  however,  at  home  at 
the  time  when  the  serjeants-at-mace  were  giving  notice  to 
the  other  burgesses.   The  jury  found,  specially,  that  notice 
had  been  given  according  to  the  custom  of  the  borough, — 


The  KtHG 
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that  accidental  omissions  of  service  upon  individual  bur> 
gesses  did  not,  according  to  that  custom,  vitiate  the  meeting, 
— and  that  the  omissions  upon  this  occasion  were  accidental.  9. 

A  verdict  for  the  defendant  upon  the  issue  on  the  fourth    Lakoborhe. 
plea  having  been  found,  Lord  Lyjidhurst  gave  the  prose- 
cutor leave  to  move  to  enter  a  verdict  for  the  crown.     In 
Michaelmas  term,  18S4,  Atcherly,  Serjt  moved  accord- 
ingly and  obtained  a  rule  nisi. 

Sir  F.  Pollock,  Cresswell,  Ingham,  and  Wigktman, 
shewed  cause.  The  notice  was  sufficient  according  to  the 
custom,  as  found  by  the  jury.  [Littledale,  J.  In  the  fourth 
plea  there  is  nothing  about  this  custom.  Do  you  contend 
that  it  is  necessary  to  show,  under  the  allegation  that  the 
mayor^  Sec,  were  duly  assembled,  that  they  were  assembled 
with  notice  according  to  the  custom,  or  according  to  the 
general  principles  of  law?]  The  notice  must  be  in  ac- 
cordance with  the  custom.  The  general  rule  of  law  may 
be  qualified  by  the  custom  of  the  particular  borough. 
Here,  the  jury  have  found  that,  by  the  custom,  an  acci- 
dental omission  to  warn  one  or  two  burgesses  does  not 
vitiate  the  meeting,  and  certainly  a  contrary  rule  would  in 
the  case  of  an  indefinite  body  of  burgesses  be  most  dan- 
gerous. It  may  indeed  be  contended,  that,  in  the  case  of 
an  indefinite  number  of  burgesses,  personal  notice  to  each 
iodividual  cannot  be  required.  In  the  case  of  a  select 
body,  the  members  of  which  represent  the  interests  of  a 
lar]ger  body,  personal  notice  to,  or  the  actual  attendance  of, 
every  member  may  well  be  required.  The  object  of  the 
notice  is  only  that  every  person  interested  may  be  informed 
that  a  meeting,  at  which  it  is  intended  to  transact  business, 
is  about  to  be  held ;  and  therefore,  if  the  assembly  be  held 
on  a  charter  day,  or  if  every  man  entitled  to  take  a  part  in 
the  meeting  actually  attend,  the  want  of  due  notice  does 
not  vitiate  the  meeting.    Eex  ▼.  Theodorick{a),   Rex  v. 

(a)  8  East,  643. 
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Strangewayt{a\  Rex  v.  WaUe{b),  Rex  v.  Chetwynd{c). 
IC  in  the  case  of  an  indefinite  body  of  burgesses,  general 
v^"^  notice  be  sufficient,  then  in  this  case  the  meeting  was  duly 
Lahchobme,  assembled,  for  a  bell  was  rung  in  a  particular  manner,  ac- 
cording to  the  usual  custom  in  the  borough,  and  the  widely 
diffused  notice  given  by  the  serjeants-at-mace  cannot  have 
failed  to  answer  every  substantial  purpose  of  notice.  The 
custom  proved  in  this  case  is  substantially  a  custom  to  give 
general  notice  to  the  burgesses,  and  it  is  submitted,  that  as 
they  were  an  indefinite  body  such  custom  is  good.  [Lord 
Denman,  C.  J.  The  difficulty  which  we  feel  is  this.  Can 
we  say  that  where  one  burgess  is  purposely  left  out,  though 
at  his  own  desire,  there  was  due  notice  at  all?]  The  jury 
have  found  that  it  was  by  accident.  [Lord  Denman,  C.  J. 
I  do  not  think  that  it  can  be  taken  to  be  the  fair  result  of  the 
evidence  that  Robertson  was  omitted  by  accident.]  Robert^ 
son  told  the  serjeaut-at-mace  not  to  call  upon  him  with 
notice,  as  he  was  generally  at  sea.  Had  he  been  so  at  the 
particular  time,  notice  would  not  have  been  required ;  and 
bis  being  at  home  at  that  time  was  accidental.  In  this 
sense,  therefore,  the  omission  to  warn  Robertson  was  acci- 
dental. Had  the  serjeant-at-mace  met  him  in  the  street,  or 
known  him  to  be  at  home,  and  bad  yet  omitted  to  give  him 
the  usual  notice,  because  of  Robertsou^s  request,  such 
omission  would  have  been  designed,  and  would  not  have 
supported  the  finding  of  the  jury. 

But  assuming  that  the  omission  was  designed,  yet  being 
in  consequence  of  a  dispensation  which  the  burgess  had  a 
right  to  give,  the  crown  would  not  be  entitled  to  a  verdict 
upon  the  fourth  issue.  [Lord  Denman^  C.  J.  Can  he  dis- 
pense with  the  notice?  He  has  a  public  duty  to  perform.] 
A  member  of  a  select  body  might  not  perhaps  be  per- 
mitted to  dispense  with  notice,  as  he  represents  the  in- 

(a)  Cited  in  Rex  v.  JBefoyor  of         (b)  1  Bamardiston,  80. 
Shrewsbury,    Ca.    temp.    Hardw.  (c)  1   Mann.  &  Ryl.  534;    7 

151.  Barn.  &  Cressw.  695. 
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terests  of  his  brother  burgesses,  but  a  member  of  an  inde- 
finite body  represents  bis  own  interest  only :   But,  supposing     j^  g^^ . 
that  it  was  the  duty  of  Robertson- to  attend,  yet  the  notice  ^' 

would  be  only  for  his  own  convenience,  and  might,  there-^    ^ 
fore»  be  dispensed  with  by  him. 

Jicherfy,  Serjt,  and  C<dtman,  contrsL  In  order  to  sup-' 
port  the  plea,  it  must  be  shewn  that  the  custom  found  by 
the  jniy  is  good  in  law,  and  that  it  has  been  complied  with. 
Notice  must  be  given  to  all  the  parties  who  have  a  right  to 
vote,  and  when  there  is  an  indefinite  body,  greater  strict- 
ness is  required  than  in  the  case  of  a  select  body.  In  Mex 
V.  He  Mayor  of  Skrew%bury  (a), — which  turned  upon  the 
l^ity  of  a  corporate  assembly  in  respect  of  the  summons, — 
an  alderman  of  the  town,  having  then  a  house  and  family 
in  the  town,-  was  not  summoned,  (although  the  mayor  had 
iisned  the  usual  general  order  to  summon  the  aldermen,) 
because  the  summoning  oflScer  believed  him  to  be  absent. 
Lord  Hardwieke  thus  lays  down  the  rule:  **  It  is  clear 
law,  that  where  corporate  acts  are  to  be  done,  not  on  a 
charter  day,  and  by  a  select  number,  there  must  be  a  sum« 
mens  of  every  member,  except  such  as  are  absolutely 
removed  from  and  have  deserted  the  town;"  and  then, 
after  stating  the  cases  in  support  of  that  rule,  he  proceeds 
thus :  ^  The  next  question  then  is,  whether  here  be  a  good 
excuse  for  not  summoning  Mr.  Kynaston{b).  The  excuse 
is,  that  the  mayor  gave  the  usual  and  general  order  for 
summoning  all  the  members,  and  therefore  he  did  his  duty, 
ind  the  subsequent  default  of  the  officer  ought  not  to  avoid 

(s)  Gas.  temp.  Hardwieke,  147;  .  mooed  wbo  was  absent  from  the 

&  C.  S  BamajdistOD,  K.  B.  394 ;  Court.    Kyntuton  was  the  party 

9  Stra«  1051 ;    Andrews,  171  n.  amo?ed  at  that  Court,  and  was  the 

S.  C.  not  S.  P.  ibid.  85, 104.  traverser  of  the  return  to  a  manda- 

(})  Ccrdeitf  not  Kymutanf  was  mus,  to  restore  him  to  the  office  of 

the  aldennan  omitted  to  be  sum-  alderman. 

VOL.  VI.  P 
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l^M*        the  acta  of  the  aisembly;  but  I  do  not  know  how  any  dis- 
Tm  Krao     ^>^^^^i>  ^^  he  made  between  the  default  of  the  mayor  and 
••'  that  of  the  officer^  for  the  rule  is  that  there  mutt  be  an 

aetual  summons;  and,  be  defeult  where  it  will|  if  the  per** 
son  who  has  a  right  to  give  his  vote  is  not  summoned^  the 
consequence  is  the  same."  A  custom  to  give  notice  only 
by  ringing  a  bell,  or  by  any  thing  short  of  personal  notice, 
to  all  persons  who  have  a  right  to  vote  at  the  meetingi 
cannot  be  supported  in  law.  iZ^jr  v.  Hill  (a).  \Cokridge,3f 
Rex  v.  Mayor  i^c.  of  Shrembury  was  a  case  of  a  select 
body,  JRex  v.  Mayor  tfc.  of  Donea$t€r(b)  is  the  case  of  an 
indefinite  body.]  From  Rew  v.  Hiilg  and  Rex  v.  PuU* 
ford{e),  it  appears  that  greater  strictness  is  required*  in 
the  case  of  an  indefinite  body,  for  that  in  such  case  not 
only  must  each  member  be  individually  summoned,  but  he 
must  also  be  informed  of  the  purpose  of  the  meeting.  It 
is  obvious,  indeed,  that  for  the  attaining  of  the  objects  for 
which  notice  is  required,  greater  strictness  is  requisite  in 
the  case  of  a-  large  and  indefinite,  than  of  a  small  select 
body.  Rex  v.  Tucker  {d)^  and  Rex  v.  Mayor  tfc.  of  Livers 
pool{e),  were  also  referred  to. 

But  assuming  the  custom  found  by  the  jnry  to  be  good, 
was  that  custom  complied  with  in  this  case?  Certainly  the 
omission  of  Roberiion  was  not  aecidenial,  but  purposed* 

Supposing  the  custom  to  be  good, .  but  not  complied 
ivith  in  the  case  of  Robertson,  the  verdict  ought  to  be 
entered  for  the  crown  on  this  issue,  unless  it-appear  to  the 
Court  that  the  omission  to  warn  Robertson  /ws^n,  upon 
general  princi[des,  cured  by  his  intended  dispensation*  No 
burgess  has  a  right  to  dispense  with  the  service  of  notice. 
ttone  might  do  it,  a  majority  of  the  corporation  might  do 
jso.    The  charficter  of  burgess  involves  a  public  trusty  and 

(a)  a   DowL  k  Ryl.  693;  4     Bamw.  &  Creasw.  360, 
Barnw.  &  Cressw.  426.  {i)  1  Baroardiiloa,  46. 

(6)  S  Burr.  738.  (e)  2  Burr.  793. 

(c)  2  MaDn.  &  R>1.  384;  8 
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does  not  give  the  right  to  vote  at  corporate  meetings  as  a       id36« 
mere  private  privilege.  'vTl^ 

V. 

Lord  Dbnman,  C.  J.  (stopping  Coltman).^It  is  per-  LAwcHORNfi. 
feetlj  clear  upon  the  facts  that  there  ought  to  be  a  verdict 
for  the  crown*  The  question  is^  ivhether  the  meeting  was 
duly  assembled.  The  jury  have  found  particular  facts,  and 
it  is  left  to  us  to  say,  whether,  upon  these  facts,  there 
ought  to  be  a  verdict  for  the  crown.  The  custom  is 
found  to  be  for  all  the  burgesses  to  be  8ummoned,-^with 
this  qualification,  that  the  accidental  omission  to  summon 
ene  or  two  burgesses  shall  not  vitiate  the  assembly,  I  am 
of  opinion  that  this  qualification  of  the  general  custom  is 
not  good.  Besides  tfaat^  one  of  the  persona  not  sum- 
aiotied  was  in  no  sense  accidentally  omitted,  so  that  even 
sttppositig  the  qualification  to  be  good,  the  case  of  RoberU 
ton  does  not  come  within  the  custom.  It  is  impossible  to 
nake  what  Robertton  said,  an  excuse  for  the  oflScer's  omis* 
sioQ  to  summon  him.  The  attendance  of  the  burgesses  is 
a  {HiUie  duty.  They  ought  all  to  be  summoned,  and  thus 
have  an  opportunity  of  attending.  On  authority,  it  seems 
that  the  rule  is  applied  more  strongly  to  the  case  of-  an  in-< 
iefinite  body;  but  upon  principle,  it  seems  to  me  that  the 
eases- of  a  select  and  of  an  indefinite  body  are  not  to  be 
distinguished,  and  that  nothing  will  excuse  the  omission  to 
ftttmnon  a  member  of  the  body^  but  an  actual  impossibiiity, 
as  where  the  officer  cannot  discover  the  party's  residence. 
I  am  glad  that  we  can  lay  down  this  distinct  and  intelli- 
giUe  nile,«^^that  the  summoning  oflBcer  must  summon  all 
die  niembers,^-^that  there  may  not  be  a  question  in  any  case, 
whether  a  particular  omission  was  accidental,  or  whether 
the  motives  of  the  summoning  officer  were  correct. 

LlTTLSOALfi,  J.~I  am  of  the  same  opinion.  It  seems 
Aat  the  custom  was  to  summon  all  the  resident  burgesses, 
and  also  to  ring  a  bell.    The  jury  have  also  found  a  quali- 
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1836.,  ficatioii^  that  the  accidental  omission  to  summon  one  or 
two,  does  not  vitiate  that  meeting;  and  they  have  fouiid 
'i,  ""^  that  the  custom  with  that  qualification  has,  in  this  instance* 
Lahohobmb.  jjggjj  substantially  complied  with.  We  need  only  consider 
Robertson*s  case.  Robertson  told  the  officer  that  be  need  not 
summon  him,  as  he  was  never  at  home;  and  the  office^ 
acted  upon  this.  The  summoning  officer  had  no  right  to 
act  upon  what  Robertson  said.  He  might  have  changed 
his  mind.  Besides,  it  is  the  duty  of  every  burgess  to 
attend  every  corporate  meeting;  consequently  a  burgess 
has  no  right  to  give  a  dispensation  to  the  summoning 
officer.  Therefore  I  think  that  the  qualification  found  by 
the  jury  is  not  good  in  point  of  law. 

But  supposing  the  qualification  to  be  unobjectionable  jn 
point  of  law,  or  that  the  summoning  would  be  substantially 
good  if  the  officer  did  not  omit  more  than  two  personsj 
and  those  accidentally,  then  has  the  custom  been  complied, 
with?  It  cannot  be  said  that  Robertson  vrn%  omitted  .6y 
accident*  The  officer  omitted  to  summon  him»  in  pur* 
suance  of  a  request  or  dispensation.  The  omission  was 
by  design,  though  not  with  any  improper  or  fraudulent 
design. 

I  therefore  think,  first,  that  the  qualification  is  not  good 
in  point  of  law;  and  secondly,  that  if  good  in  law,  it  has 
not  been  complied  with. 

Under  these  circumstances  it  appears  to  me  thl^t  therqt 
should  he  a  verdict  for  the  Crown. 

CoLEBiBGE,  J. — The  common  rule  is,  that  if  a  corpo* 
rate  meeting  be  held,  not  on  a  charter  day,  there  must  be 
notice  to  all  persons  entitled  to  take  a  part  in  that  meetings 
Custom  may  engraft  a  peculiarity  upon  that  rule.  Here 
the  jury  have  found  the  custom  to  be  to  summon  all,  and 
also,  that  the  qualification  in  .question  is  substantifilly  in- 
volved in  the  custom.  It  is  not  necessary  to  state  whether 
the  qualification  is  good  in  law,  for  the  omission  in  Rq* 
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bertiou*s  case  was  not  accidental.  The  omission  was  in 
pursuance  of  a  dispensation  which  a  common  burgess  can- 
not give.     The  notice  is  intended  as  an  admonition  or  v. 
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Lamgborne. 


wamiog  to  the  burgess  to  discharge  his  public  dut;;  and 
he  has  no  right  to  dispense  with  such  admonitious.  We 
are  bound  to  say  that  under  the  particular  circumstances 
aTerdict  should  be  entered  for  the  Crown. 

CreMswelL    Your  lordships  proceed  upon  the  supposi- 
tion that  it  is  a  special  verdict. 

Lord  Dbnman,  C.  J» — It  is  a  special  verdict,  though  a 
very  rude  one. 

Rule  absolute  (a). 

(«)  The  decision  io  the  above  -  a  written  notice  affixed  on  or  near 

case  will  not  affect  meetings  of  the  the  door  of  the  town-hall,  except 

town  coanctl  in  the  boroughs  men-  on  the  9th  of  November,  when 

tioned  in  the  Municipal  Corpora-  they  are  bound  to  assemble  at 

boD  Reform  Act,  (5  &  6  WUL^j  noon.     But  it  will  apply  to  all 

c.  76,)  of  which  Berwick  is  one,  other  public  bodies, — whether  mu- 

it  being  provided  (s.  69)  that  the  nicipal  or  not, — who  have  public 

town  coaocil  shall  be  convened  by  duties  to  perform. 


The  Bailiffs^  Assistants,  and  Commonalty  of  Godman- 
CHESTER,  Vk  Phillips. 

Trespass  for  breaking  and  entering  the  plaintiffs*  closci  Where  a  wit- 
called  the  West  Common,  at  Godmanchester.  "««?  4»"S  «?" 
.                                                         .         .     ammed  on  the 
Pleas:  first>  not  guilty;  secondly,  common  at  all  times  m  voir  dire,  ad- 
mits a  disqua- 
lificatioo,  but  asserts  that  his  competencj^  has  been  restored,  such  assertion  is  not  con- 
dasive. 

Held,  that  the  incompetency  of  a  witness  interested  as  a  member  of  a  corporation,  is 
not  removed  by  a  release  of  such  interest,  executed  by  him  to  the  corporation. 

The  incompetency  ol  a  witness  interested  in  the  event  of  the  suit  cannot  be  removed 
by  the  indorsement  of  his  name  on  the  record,  under  the  3  &  4  Will,  4,  c.  42,  s.  36. 
'  A  corporate  meeting  of  a  corporation,  in  which  two  bailiffs  and  twelve  assistants 
ai«  by  the  charter  of  incorporation  constituted  the  governing  body,  is  not  valid  without 
the  pretence  of  the  two  bailiffs  and  of  seven  of  the  assistants. 
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1S36,        the  year  for  two  cows,  as  appurtenant  to  a  messuage; 
j!^^)r^.       thirdly,  common  on  and  from  the  ISth  of  May  to  the  Ud 

The  Bailiffs        n^r  ^  ^  ......        j   r     :i^    . 

and  Others     ^f  November,  m  every  year;  fourthlyi  that  the  deteodant 
^      ^^  was  seised  in  fee  of  a  messuaffe^  being  one  of  the  commoiK 

GODMANCHES-  O    '  O 

TER         able  messuages  mentioned  in  the  act  of  parliament  therein* 
Phillips      ^^^^^  mentioned,  situate  in  the  parish  of  G*,  and  thath« 
the  defendant,  from  time  immemorial  until  the  making  of 
the  award  thereinafter  mentioned,  had  and  enjoyed  common 
of  pasture  in  and  upon  a  certain  common  in  G.,  in  the  act 
mentioned,  and  therein  called  the  West  Common,  for  two 
cows,  from  the  13th  of  May  to  the  23d  of  November,  in 
every  year.    By  which  act,  passed  in  the  43  Geo.  S,  and 
intituled  ''  An  Act  for  dividing  and  inclosing  certain  open 
and  common  Fields,  Meadows,  Lands,  Commons,  and  com- 
monable Places,  within  the  Parish  of  Gumcester,  othen^'ise 
Godmanchester,  in  the  County  of  Huntingdon,"  after  re- 
citing that  there  were  within  that  parish  certain  open  and 
common  fields,  meadows,  lands,  commons,  and  commonable 
places,  containing  by  estimation  4600  acres,  or  thereabouts, 
and  also  reciting  that  the  bailiffs,  assistants,  and  commonalty 
of  G.,  were  lords  of  the  manor  of  G.,  and  as  such  did  claim 
to  be  entitled  to  the  right  of  the  soil  within  the  manor; 
commissioners  and  a  surveyor  were  appointed  for  valuing, 
allotting,  and  setting  out  8cc.  the  common  fields  and  com« 
monable  places  8lc.;  and  it  was  among  other  things  enacted, 
that  if  any  dispute  or  difference  should  arise  between  any  of 
the  parties  interested,  or  claiming  to  be  interested  in  the 
said  division  and  inclosure,  touching  or  concerning  the  right 
to  the  soil  of  the  said  commons  and  waste  grounds,  or  touch- 
ing  or  concerning  the  respective  rights  and  interests  which 
they  should  have  or  claim  in  the  same,  or  touching  or  con- 
cerning any  other  matter  or  thing  relating  to  the  said  divi- 
sion  and  allotments,  it  should  be  lawful  for  the  commis- 
sioners, and  they  were  thereby  required,  with  all  convenient 
speed,  to  proceed  to  hear  and   determine  such  claims  and 
objections;  and  it  was  further  enacted,  that  the  commit- 
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sionert  should  set  out^  allots  and  award  unto  and  for  the  18M. 
baili£F,  assistants^  and  commonalty^  and  their  successors,  as  >|^^^^^ 
lords  of  the  manori  such  part  of  the  lands  and  grounds  aod  odisn 
within  the  parish  of  G.  thereby  intended  to  be  divided  and  QQuu^Jreng^ 
inclosed,  as  in  the  judgment  of  the  commissioners  should  vsa 
be  equal  to  one-twentieth  part  of  the  waste  or  known  com^  temiM.  ' 
moa  kada  ^thfai  the  parish,  for  the  use  and  in  lieu  of  and 
as  a  full  Gonipensation  and  satisfaction  for  all  the  rights  and 
interests  of  the  bailiff,  assistants,  and  commonalty,  as  lords 
ef  the  manor  in  and  to  the  soil  of  all  the  waste  or  known 
common  Innds  within  the  parish)  and  that  the  oommissiotti* 
en  should  set  out,  allot,  and  award,  as  and  for  a  common 
pasture,  to  be  used,  stocked,  and  enjoyed  as  thereinafter 
mentioned  out  of  and  from  certain  commons  in  G.  afore^ 
laid,  culled  the  East  and  West  Commons,  such  plot  or 
plots  of  land  or  ground  as  should  in  the  judgment  of  the 
oonmissioners  be  a  full  equivalent  for  the  rights  of  common 
of  all  the  owners  of  commonable  messuages  or  cottages,  for 
such  messuages  or  cottages  only,  as  well  on  the  commotti 
tt  on  the  meadows  and  common  fields  within  the  parish, 
winch  plot  or  plots  of  land  should  be  held,  used,  stocked, 
and  enjoyed  by  such  owners,  and  their  respective  tenant^ 
of  the  messuages  and  cottages  only,  as  a  common  pasture, 
in  such  manner  as  the  commissioners  should  in  their  award 
direct  and- appoint;  and  that  the  commissioners  should,  after 
the  making  the  allotments^  divide,  set  out,  and  allot  all  the 
residoe  of  the  lands  and  grounds  thereby  directed  to  be 
Avided  and  inclosed  unto  and  between  the  several  proprle^ 
ton  thereof,  and  persons  interested  therein,  in  such  quan^^ 
tities,  shareSi  and  proportions,  and  in  such  parts  and  places 
ss  by  the  commissioners  should  be  adjudged  and  declared 
to  be  a  fiiir»  just,  and  reasonable  compensation  and  satislac- 
tien  for  their  several  and  respective  lands,  grounds,  rights 
off  common,  and  other  rights  and  interests  therein.  Aver* 
meat:  that  the  commissioners  did  award  that  the  owner  and 
oocopier  of  every  commonable  messuage  should  have  com- 
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18)6.        men  overthe  locus  id  quo,  and  adjudged,  the  defendant  to 

^"-^^r^^      lie  the  owner  of  a  commonable  messuage. . 

andothen        The •  replication  traversed  the  common,  set  out  in  the 

^      ®^  second  and  third  pleas ;  and  as  to  the  fourth  plea,  traversed 

Tsa         the  common  which  the  defendant  alleged  he  was  possessed 

J.  *  jof  previously  to  the  making  of  the  award. 

.At  the  trial  before  Bosanquet,  J.,  at.  the  Huntingdon 
summer  assiicesi  1834,  the  principal  questions  which  arose 
were,  whether  the  plaintiffs  had  been,  before  the  act  of  par- 
liament and  award,  and  were  still,  owners  of  the  soil  of  the 
locus  in. quo;  and  whether,  the  prescriptive  right  of  com* 
mon,  claimed  by  the  defendant  in  respect  of  his  commonable 
messuage,  could  be  enjoyed  by  him,  he  fiot  being  mIso  a 
fremnan  of  the  borough. 

The  evidence  of  the  plaintiffs,  in  support  of  their  claim 
of  title. to  the  soil  of  the  common,  consisted  principally  of 
the  testimony  of  two  persons,  of  the  names  of  Reeve  and 
Martin,  who  were  objected  to  by  the  defendant,  as  incom- 
petent from  interest. 

Upon  the  examination  of  these  witnesses  on  the  voir  dire, 
it  appeared  that  they  were  both  members  of  the  corpora- 
tion :  Meeve  was  a  freeman,  and  Martin  an  assistant.  It 
likewise  appeared  that  one  was  the  occupier  of  a  com- 
monable messuage,  and  the  other  of  the  site  of  a  common- 
able messuage,  and  were  each  of  them  consequently  entitled 
to  common  in  the  locus  in  quo.  The  witnesses  however 
stated,  that  although  they  had  been  members  of  the  corpo* 
ration,  they  were  now  disfranchised, — as  they  had  resigned^ 
and  their  resignation  had  been  accepted.  Martin,  upon 
being  questioned,  (after  an  objection  by  the  plaintiff  to  the 
inquiry  being  pushed  any  further,)  was  unable  to  state  how 
many  members  of  the  corporation  were  present  at  the  meet- 
ing at  which  his  resignation  was  tendered  and  accepted,  but 
said  the  books  would  shew.  The  books  of  the  corporation, 
which  contained  a  minute  of  the  proceedings,  being  in 
Court,  his  lordship  permitted  the  plaintiffs  to  refer  to  them. 
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Upon  an  examination  of  the  books,  it  appeared  that  when        i686. 


Martin  tendered  his  resignation,  two  bailiffs  and  six  assist*  n^.,_ 

ants  were  present;  and  that  when  Keeva  tendered  bis  «nd  others 
resq;nation,  there  were  present  the  bailifls  and  fife  assist*  ^  ^' 
snts  only.  By  the  charter,  the  corporation  consisted  of  Tim 
two  bailiffs,  twelve  assistants,  and  commonalty.  It  was  pm^^urs. 
objected  on  the  part  of  the  defendant,  that  the  resignation 
had  not  been  properly  made,  for  that  there  had  not  been 
present  a  majority  of  the  assistants.  The  words  of  the  char* 
ter  were  as  follows:— <<  And  we  fiirther  will;  and  by  these 
presents,  for  us,  our  heirs  and  successors,  grant  to  the  said 
bailiffs,  sissistants,  and  commonalty,  and  their  successors, 
that  from  henceforth,  from  time  to  tipie,  for  ever,  there  may 
sod  shall  be  in  the  borough  aforesud,  two  of  the  more 
honest  and  discreet  burgesses  in  the  said  borough,  to  be 
diosen  in  form  hereinafter  in  these  presents  mentioned,  who 
(hall  be  named  bailiffs  of  the  said  borough;  and  also  that 
there  may  and  shall  be  in  the  said  borough,  twelve  other  of 
the  more  honest  and  discreet  burgesses  of  the  said  borough, 
to  be  chosen  in  form  hereafter  in  these  presents  mentionedi 
who  shall  be  named  assistants  of  the  said  borough ;  which 
two  bailiffs  and  twelve  assistants  for  the  time  being  shall  be 
of  the  common  council  of  the  said  borough ;  and  that  the 
laid  twelve  assistants  for  the  time  bemg  shall  be  irom  time 
to  time  assistants  and  helpers  to  the  bailiffs  of  the  said 
borough  for  the  time  being,  in  all  causes,  businesses,  and 
matters  touching  and  coocemmg  the  said  borough.  And 
further,  we  will,  and  by  these  presents,  for  our  heirs  and 
sncceisors,  grant  to  the  said  bailiffs,  assistants,  and  com- 
monalty of  the  said  borough,  aud  their  successors,  that  the 
bailiflb  and  assistants  for  the  time  being  of  the  said  boroughi 
or  the  greater  part  of  them,  of  whom  the  bailiffs  for  XhA 
time  being  we  will  shall  be  two,  upon  public  summonses 
to  be  given  them,  and  being  for  that  end  assembled,  may 
<nd  shall  have  fiill  power  and  authority,  from  time  to  time, 
of  granting,  ordaining,  aod  making  of  laws^  statutes,  con^ 
stitutions,  decrees,  and  ordinances  whatsoever,  ih  writings 
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laser        reatontbly^  vhtoh  to  th«m  or  the  greater  part  of  them  (of 


Hi  Balffr  ^^^^^  ^  bailiffs  we  will  ihall  be  two)  aeen  good/' 
M  o(l|«r«  The  learned  judge  was  of  opinion  that  the  meeting  al 
GqbuI»qbe$»  which  Martin  tendered  his  resignation  was  a  good  corpo* 
Tail  rate  meetings  and  that  the  witness  having  resigned  at  Mch 
Pif lUfn*  i>>M^>  ceased  to  be  a  member  of  the  corporation ;  but  Ua 
lordship  was  of  opinion  that  Reeve  continued  to  be  a  eor* 
porator.  The  point  as  to  the  validity  of  MurtbCn  resigna- 
tion being  reserved^  a  release  wu  executed  by  both  MittHn 
and  Beeve  to  the  plaintiffs  («),  of  all  rights  tiUe,  or  interest 
to  or  in  respect  of  all  common  whatsoever,  whether  as  fipee« 
men  of  the  borough  or  as  occupiers  of  any  commonablo 
messuages  or  premises,  especially  all  rights  of  common  on 
the  West  Common  or  other  the  lands  Sec.)  and  upon  a  sug* 
gestion  by  the  learned  judge,  the  plaintiffia  had  the  namei 
of  the  witnesses  indorsed  on  the  postea,  in  order  that  they 
might  be  rendered  competent  by  the  d  8c  4  Will  4,  c.  4e» 
The  defendant  objected  that  the  witnesses,  as  corporattM^ 
were  interested  in  the  funds  of  the  corporations,  which 
would  be  affected  by  the  result  of  this  action,  and  also 
directly  in  the  subject*matter  of  the  suit;  and  that  as  com- 
moners they  were  interested  in  establishing,  by  a  verdict 
against  the  defendant,  the  fact  that  the  holders  of  common- 
able messuages  were  not  entitled  to  common  unless  they 
were  also  freemeni  and  thus  narrowing  the  rights  of  eom* 
mon ;  that  the  objections  to  their  admissibility  were  such  aa 
could  not  be  removed  by  the  release;  and  that  the  interest 
of  the  witnesses  was  of  such  a  nature  that  the  statute  dkl 

(a)  Sapfwsliig  Uis  individaal  asareJsase  per  My  d^eseUnguUl^ 
corporator  and  the  corporation  to  meni;  but  suppaiing  that  the  rs- 
stand  towards  each  other  in  the  lessor  and  the  releasees  could  npt 
position  of  several  perunu,  (as  as-  be  considered  as  several  and  dis- 
serted by  Lord  BrooA^tf,  in  abridging  tinct  persons,  then  the  tielease 
tbe  Ipsaiiek  ciue,  po§tf  ats,  (a»  the  would  operate  (as  in  ordinary  i 


release  would  dischai^e  the  rights  of  joint  tenancy  or  tenancy  in  com* 
which  the  relessor  had  in  the  lands  mon)  as  a  cOnv^ancCf  viz*  a  releaie 
of  the  felMees^  and  would  eaure     pur  mUier  Vatatet  Ck).  I^tt.  870  b; 
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■ol  apply.    The  leariMd  judge,  however*  received  Ihe  teii*  1880. 

timoDy  of  the  witneisea ;  and  the  pbintiffii  bad  a  verdict.  J^-V, 

In  the  foilowiiig  tenD»  the  Court  granted  a  rule  niai  to  i^^  qOim 

enter  a  neMtttr,  (upon  the  fupposition  that  the  learned  q^    ^     ^ 

jtidge  had  given  the  defendant  leave  to  make  the  motion)  hr 

or  for  a  new  trial  (o).    Againat  the  rule  caute  was  Uovr  pm^m^ 
shewn  by 

jp.  Kelfy,  Maliby^  and  JeAii  BayUjf*    Martin  and  Bii^  Fint  point: 

were  oaOed  and  examined  on  the  voir  dire,  aa  to  whether  Condusive- 

'  ness  of  answer 

tbey  were  freemen.    Then*  answer  waa,  that  they  bad  been«  of  witness  on 

but  that  they  were  no  longer  %o,  at  they  had  been  diafian*  ^^  "^^'^  ^^'^' 

ehtaed*    Tbe  eounael  for  die  defendant  inaiated  upon  itt* 

qvirmg  concerning  the  meetuig  at  which  they  had  been  dia« 

ftanchised.    It  waa  not  competent  for  him  to  do  diia*   The 

books  of  the  oorporadon  were  lying  upon  the  table,  and 

contrary  to  the  wiah  of  the  plaintifra  they  were  referred  to« 

The  anawer  of  a  witneaa  en  the  voir  dire  muat  be  taken  for 

better  and  for  worae*    The  witneaaes  to  tbe  present  case 

satisfiMstorily  explained  the  cifvumstancea  which  occasiooed 

tbe  objection  to  their  teatimony;  it  waa  not  open,  therefofO) 

far  tbe  plaintifls  to  enter  further  into  Uie  mquiry*    In  Tk$ 

BuUkint  Company  v.  Jeitcs  (6),  which  waa  an  action  againat 

(e)  Aaotksf  ground  ef  notkia  t»kh  ASsafaeriJ^  rafiisad  the  rsM 

waa,  that  the  learned  judge  had  nisi.    No  reasons  were  given  foe 

not,  in  directing  tbe  jury,  told  them  such  refusal^  and  as  it  appears  to 

that  certain  baitlks  or  strips  cf  Che  editors  that  it  may  have  pM« 

land,  itttoiaaotiiig    the  coanaen  eeeded  upon  groonda  iadepsndant 

fields^  were  priiaA  facie  to  be  pre*  of  tbe  point  of  Jaw^  the  facu  aa<l 

sensed  to  belong  to  the  owners  of  ai^guments  are  not  giveh  in  the 

the  adjoining  lands,  as  against  the  text. 
k>rd9  of  the  manor  *    Upon  this        {h)  1  £sp.  N*  P.  C.  160. 
point  the  Cottrt»  after  oonsnltiag 

•  Vide  tteailam  v.  AHey,  Holt,  M.  P.  463;  Co6k$  t.  Oreen,  \{ 
Price,  736;  Curton  ▼.  Lomax^  6  Esp.  N.  P.  C.  60;  Rex  ▼.  Edmonton^ 
J  Mood,  ft  Boh;  e4|  AeW  v.  Ptkkeit,  S  Stark.  N.  P.  C.  468;  Dm  d. 
Prmg  V.  Peomy,  9  Dowh  k  Evl.  908|  7  Barn,  k  Cressw.  304;  Anm. 
LoBIt,  558;  GroH  ▼.  WeU^  7  taunt.  39;  Doc  d.  Bqrret  v.  Kempf  7 
ffiogh.  339;  5  Moore  h  P.  1 7$. 
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1836.        ^e  marshal  for  an  escape,  a  witness  was  called,,  who  was 
•n^^^^^^    the  beadle  of  the  company,  to  prove  the  escape.    He  was 
and  oihws     uked  on  the  voir  dire,  by  the  counsel  for  the  defendant,  if 
^     ^  he  was  not  free  of  the  butchers'  company;  he  answered  that 

TBR  he  was  not  then,  that  he  had  been  free  of  the  company,  but 
Kkillips  ^*^  ^^^^  disfranchised.  He  was  then  asked  if  the  disfran- 
chisement of  members  was  not  regularly  entered  in  die 
company's  books;  he  answered  that  he  believed  it  was. 
The  defendant  then  bsisted  that  the  books  of  the  company, 
wherein  the  disfranchisement  had  been  entered,  should  be 
produced  by  the  plaintiff,  in  order  to  render  the  witness 
competent,  by  shewing,  by  the  best  evidence,  that  his  dis* 
ability  had  been  removed.  Lord  Kemfon  overruled  the  ob- 
jection. He  said  that  the  objection  to  the  competency  of  the 
witness  having  arisen  out  of  an  answer  to  a  questilm  put  by 
the  defendant's  counsel,  in  which  he  had  admitted  that  at 
one  time  he  had  been  incompetent,  he  should  be  allowed 
to  restore  himself  to  competency  by  the  same  means^  that 
was,  by  stating  by  parol,— either  as  part  of  his  answer  to  the 
question  so  put,  or  to  one  put  by  the  plaintiffs'  counsel,— 
whether  he  was  then  disfranchised  or  not.  Rex  v.  Inhabit'^ 
ants  of  Gisbum  (a),  and  Terrynum  v.  SteggaU  (6),  establish 
the  same  rule..  [Colmidge^  J.  In  Builer  v*  Gcirver(c),  a 
witness  on  the  voir  dire  acknowledged  that  he  had  entered 
mto  a  contract,  (the  effect  of  which  was  to  render  him  in- 
Competent,)  and  at  die  same  time  produced  the  written  con- 
tract. It  was  held  that  this  ought  to  be  read.  Suppose  a 
witness  should  say  I  take  no  interest  under  a  will,  and  the 
will  was  lying  on  the  table,  might  not  the  will  be  referred 
to  7]  It  is  submitted  that  it  could  not  It  might  be  put 
into  the  witness's  hands;  Homan  v.  Thompwn{d).  If  in- 
quiries of  this  sort  were  permitted,  the  issues  to  be  tried 
would  be  very  numerousiand  the  parties  might  come  wholly 

(fl)  15  East,  37.  Tumtr  v.  Fearte,  1  T.  R.  717. 

(b)  6  Carr.  &  P.  197.   And  see         (c)  2  Stark.  N.  P.  C.  493. 
Rtgina  ? .  Jtfiiicol,  10  Mod.  193;         (iQ  ^  Carr.  &  P.  717. 
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imprepared  to  try  them.    Whether  or  not  n  party  ia  t  ftee*        1836. 
nm,  may  involve  a  very  difficult  question  of  law*    ICob'   J^||P^ 
ridge,  J.  Your  objection  amounts  to  tbis^  that  where  a  wit-     and  othan 
■CSS  states  that  he  is  a  freeman,  but  that  he  has  been  dis«-  ^     ^ 
franchised,  be  cannot  be  cross-examined  as  to  how  or  when         raa 
be  ivaa  disfranchised.]    It  is  not  necessary  that  the  argu«*     pxiuipg 
ment  for  the  plaintiff  should  go  to  that  extent.    Suppose  a 
bankrupt  were  called  as  a  witness,  and  were  to  state  upon 
the  voir  dire  that  be  had  obtamed  his  certificate,  would.it 
be  competent  for  the  adverse  party  to  inquire  into  the  vali«* 
dity  or  legality  of  the  certificate  i    [Coleridge,  J.  Mr.  Phif^ 
lipf9  says  (a), ''  The  old  rule  is  wd  to  have  been,  that  if  the 
witneas  were  examined  by  the  opposite  party,  as  to  the  fact 
of  die  objection,  and  denied  it  upon  his  oath,  the  party 
woiild  not  be  at  liberty  to  call  afterwards  another  witness 
to  iirove  it,  in  order  to  repel  him  from  giving  evidence, 
unless  the  other  side  acquiesced.    But  the  modem  and 
more  convenient  practice  seems  to  t>e>  that  if  the  fact  of 
interast  be  satisfactorily  proved,  the  witness  will  be  inconif* 
patent,  though  he  may  have  ventured  to  deny  it  on  the  voir 
dire."] 

Assnming  that  the  answer  of  a  witness  on  $he  voir  dir^.  Second  points 
is  not  to  be  taken  as  conclusive,  and  that,  notwithstanding  ^'JJ^^^b/ 
the  answer,  the  inquiry  as  to  his  competency  may  still  be  diifranclnM» 
prosecated,— this  witness  was  shewn  to  have  been  disfran-  n^^^  '"**' 
cUsed.    The  n^eeting  at  which  the  resignation  took  place 
was  m  valid  corporate  meeting.    In  Com.  Dig.  (6)  it  is  laid 
down^  that  every  member  or  officer  of  a  corporation  may 
resign  his  place  or  office;  and  a  resignation  by  parol,  if  it 
be  accepted  (c)  and  an  entry  made  of  it,  is  sufficient.    It 
was  contended  at  the  trial,  that  under  the  terms  of  the 
charter  a  majority  of  the  assistants  should  have  been  present 
at  the  meeting  at  which  the  resignation  took  place;  and 

(•)  PhilL  End,  131,  7th  ed.  to  take  a  bai|;9ss'8  resignation,  per* 

(»)  TitU  JVojicAiff ,  (fo.  SO).  Hole,  C.  B.,  in  Rex  f.  Tidderley, 

(c)  Efeiy  corporation  has  power     1  Saiderf.  14. 
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1M6.        JUt  V.  B0Ufinger{a),  Rex  v.  fFttfyami(fr),  Md  lt»«  v« 
Tbt^BaiUA    iJwonsAiVe  (c),  were  referred  to.     The  liinguage  rf  the 
Midotbfln    charter  in  those  cases  rendered  it  necessaryi  to  conslitate 
OoDMAiioBM^  a  corporate  meeting*  that  a  majority  of  the  definite  body 
TBS        sboald  be  present.    In  the  present  cAse  the  intention  of 
PniLun.     ^^  charter  evidently  was»  that  the  baiiiffil  end  assistants 
should  constitute  one  boJhf  of  fourteen)  andj  as  in  the  pre-^ 
sent  instance,  eight  out  of  the  fourteen  were  present,  in* 
eluding  the  two  bailiffs,  the  meeting  was  competent  to 
accept  rtie  resignation  of  the  witnesses.    Rex  v.  Qteet{d)^ 
RexSiHedieyifi). 
Third  point:        There  is  likewise  another  ground  by  which  the  compe^ 
M^pt^wn-  *^*^^y  ^f  ^^^  witnesses  may  be  supported.     Where  ail 
der  of  resigna-  objection  is  made  to  n  Witness  on  the  ground  of  some  sup<« 
posed  interest,  it  is  suiBcient  if  he  does  all  in  his  power  to 
resign  his  interest,  although  the  resignation  may  not  hafO 
been  accepted.    In  Goodiiik  Vi  Welfordlf)  it  was  held/ 
(hat  if  a  person  who  is  interested  executes  a  surrender  o# 
release  of  his  interest,  he  may  be  examined  esu  witness^ 
although  the  ttirrenderee  or  relesseei  reftise  to  accept  ^0 
surrender  or  release.    In  the  present  case  there  was  nothing 
to  shew  that  the  corpofatiott  had  n6t  accepted  the  resig- 
nation «t  a  subsequent  period. 
Fowth  point!      ^Assuming,  however,  that  the  witnesses  have  not  divested- 
^Jj^j^^j^  .  themselves  of  all  interest  by  tendering  their  resignation,. 
corporeiion.     the  ffktue  executed  would  divest  them  of  all  interest  as 
members  of  the  -corporation,  and  would  render  theni  eom« 
petent4    Formerly  it  was  beM  that  freemen  might  be  wit** 
nesses  in  support  of  Ae  claim  of  the  corporation*    Thu»,- 
it>  JBcur  v»  Mej/ofi  tfe.  -of  London  (g),  which  was  an  informa** 
tion  in  the  nature  of  n  qno  warranto,  for  taking  a  hal^ennjr 

(a)  4T«IU8ia  .   .  Bttn, Ic Crsssw.  sea. 

(b)  Sl>owI.&Rjri.75;  1  Ban.         (e)   1  Mann,  k  Rjl.  345;    7 
4r  Cressw.  609.  Bam.  &  Creuir.  496« 

(c)  Ibid.  (/)  I  Dougl  139. 
<iO  8  Mann.  &  R;h  391;   B         {g)  Stsviai^eSl. 
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per  4ihildron  for  all  tea  coals  brought  to  London,  anil        imk 


wbere  the  defendants  prescribed  for  the  duty,  and  issae  . 

wu  taken  upon  the  prescription^  freemen  were  admitted  as     andetbtm: 
Witnetfiea  in  support  of  the  claim,  because  their  interest  n^j^jf^ 
was  ao  inconsiderable.    Again^  in  the  case  of  the  City  of        tie 

(a)  concerning  the  duty  of  water  bailage,  £reemen  Pututs^ 
admitted  as  witnesses  on  behalf  of  the  corporation  of 
London,  on  the  same  ground.  It  has  been  held  that  the 
mere  liability  to  pay  a  portion  of  the  costs  of  suit  in  the  .  . 
efent  of  a  failure^  was  not  such  an  interest  as  disqualified. 
Mere  trustees  of  a  public  charity  are  good  witniesses  in  an 
aelioa  against  tkenuehes  in  their  corporate  capacity;  Wilier 
V.  Go9emor$  of  the  FbuldHng  Hospilal{b).  It  was  »ub« 
sefnentiy  doubted  whether  freemen  were  competent  wit"* 
nesses;  but  until  Doe  v.  ToUh  no  doubt  was  thrown  uponi 
the  auAciency  of  a  release  to  restore  the  competem^  of 
the  witnesses.  For  in  Siarkie  on  Evidence  (e)  it  is  stated 
to  be  anfficient  if  the  witness  release  his  right  to  the  eor* 
poralioB;  and  for  thi$  Ertfield  v^  HiUs{d)  is  eited«  This 
b  distinguishable  from  Doe  v«  Tooths  That  was  ejecl« 
it»  brought  to*  recover  lands  claimed  by  the  corporation 
ef  Stafford:  This  is  trespass,  to  recover  damages.  A  release 
wonld  not  convey  an  interest  in  land^  but  it  is  certainly  suf*' 
fident  to  divest  the  witness  of  all  interest  in  the  damages 
to  be  recovered  in  the  action,  ll  may  be  assumed  that-  in 
Doe  ▼.  Tooth  the  corporation  had  funds^  which  would  be 
diminished  in  case  the  corporation  failed  in  the  acti6n.  In 
the  preaent  case  there  is  no  proof  thati  under  the  charter  or 
otherwise,  the  witnesses  are  interested  in  any  fund  out  of 
whidi  the  costs  would  be  payable*  Besides^  all  rights  and 
interests  are  here  released.  If  therefore  there  was  a  fund 
in  which  the  witnesses  were  interestedi  it  is  released,  and  it 

(a)  1  VcBtris,  3S1.  £sp.  N.  P.  C.  3SS. 

(I)  Pesks^  N.  P.  C.  153.   And  (c)  it  Stark.  £v.  4^,  Ui  ed.; 

ffttTkeSadMenf Company v.Joneii  hot  omitted  in  2d  ed.;   tide  S 

6  Mod.  16a;   lUx  ^.  St.  Mary  Staii.  £v.  9d  ed.  2U,  ^45. 

WUgdakn^  BenmmdMey,  3  East,  7,  (d)  %  Lsvinzp  936 ;  Sir  T.  Jones, 

IS,  13;  WUknetl  v.  Qartham,  1  lid. 
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IBM.        is  cooiequently  immaterial  to  the  witness  whether  it  l>e 

J^^^l^^    diminiibed  or  not  (a). 
The  Bailifi  . 

and  othm'        The  only  objection  to  the  competency  of  the  witnesses- 

GoDWkveHU-  ^'**^^  ^^^  remains  is,  that  the  judgment  in  this  case  might 
Txa  be  evidence  for  the  witnesses.  That  is  cured  by  the  2  8c  3 
Pat um.  ^*^-  ^'  ^*  ^^  -  ^^^^  statute  applies  to  all  cases  in  which 
Fifth  point:  the  judgment  and  verdict  would  be  evidence  for  the  witness- 
Removal  of  j„  another  action, 
inoompeteocy 
nnder  2  fc  S 

WULA^cA^.  Biggs  Andrews,  in  support  of  the  rule.  This  is  an- ac- 
tion of  trespass,  for  turning  cattle  upon  about  200  acres  of 
land,  called  the  West  Common ;  and  the  first  question  was^ 
whether  the  land  belonged  to  the  plaintiffs  so  as  to  enable 
them  to  bring  this  action ;  and  the  second  question,  whether 
the  right  of  common  which  existed  was  vested  in  the  own«* 
ers  and  occupiers  of  certain  ancient  messuages,  or  whether 
it  was  necessaiy  that  those  owners  and  occupiers  should 
also  be  freemen  of  the  corporation.  Those  witnesses^ 
upon  whose  testimony  the  case  entirely  depended,  were 
interested  in  different  ways.  They  were  interested  in  in- 
creasing the  funds  of  the  corporation,  in  the  damages  in 
the  actiouiin  the  subject-matter  of  the  suit,  and  in  making 
out  that  in  order  to  possess  a  right  of  common  the  party 
should  be  a  freeman. 

Fint  point.  It  is  objected  that  a  witness  cannot  be  examined  further 

on  the  voir  dire  after  he  has  said  that  he  has  been  disfran- 
cbised;  in  other  words,  that  it  is  sufficient  for  a  witness  to 
iOjf  that  he  is  competent,  and  the  party  must  take  the  an- 
swer of  the  witness  for  better  and  worse,  and  cannot  call  for 
written  documents.    According  to  this  rule,  such  a  witness 

(a)  If  major  and  commonalty  we  (as  tbej  really  stand  in  the 

disseise  one  of  the  commonalty,  Ipswich  case,  M.  8  Hen,  0,  fo.  14^ 

he  shall  have  assise  against  ;/ijr  pi.  34,)  **  If  the  mayor  and  com- 

thiy  4f!tt  01  wtntteX  penont,  fiz.  mooalty  of  London  disseise  one  of 

body  politic  and    body  natural,  the  commonalty,  be  shall  have  as- 

Per  Pof/OA,  Bro.  Corporations,  pi.  size  against  the  mayor  and  com- 

94,  dting  8  Hen,  6,  1, 14.    The  monalty,  notwithstanding  that  he 

words  of  Paffofi,  Serjt.,  however,  himself  is  one  of  the  commonalty.*' 
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couM  not  be  crosp-examined.    All  that  has  been  decided        1886. 
in  this  respect  is,  that  where  a  witness  on  the  voir  dire    J^'^^a. 
fanes  an  objection  to  his  own  competency,  he  may  remove     and  others 
that  incompetency  by  the  same  species  of  evidence  by  Qodmanches- 
which  it  was  raised.     But  where  the  witness  refers  to  a  ter 

written  document,  it  may  be  examined.  If  in  the  present  Phillips. 
case  the  witness  had  said  that  the  meeting  at  which  the 
resignation  took  place  consisted  of  two  bailiffs  and  a  ma- 
jority of  the  assistants,  the  defendant  would  have  been 
bound  to  take  his  answer.  He  said,  however,  i  believe  a 
majority  were  present,  but  the  books  will  testify.  This 
was  such  a  reference  to  the  books  as  rendered  it  compe- 
tent to  the  Court  to  look  at  them. 

The  principal  question  however  is,  whether  there  was  a  Second  point. 
proper  resignation  at  a  proper  corporate  meeting.  In  all 
the  late  cases  upon  this  subject,  from  Rex  v.  JBellri$iger 
downwards,  it  will  be  found  laid  down  most  distinctly  that 
where  a  corporate  body  consists  of  two  classes,  the  respec- 
tive numbers  of  which  bodies  are  specified,  there  must  be 
a  majority  of  each  class  present  to  constitute  a  meeting  of 
the  corporation.  [Lord  De/iman,  C.  J.  No  doubt;  but  is 
there  not  9^  fusion  (if  I  tuay  use  the  expression)  of  these 
two  classes,  the  bailiffs  and  assistants,  by  the  present  char- 
ter, so  as  to  constitute  but  one  definite  body  ?]  That  must 
be  clearly  made  out.  The  words  were  exceedingly  strong 
in  Rex  v.  Williams.  There  the  charter  of  the  corporation 
provided,  that  "  when  any  one  or  more  of  the  capital  bur- 
gesses for  the  time  being  should  die  or  dwell  without  the 
borough,  or  be  removed  from  bis  office,  it  should  be  lawful 
to  the  other  capital  burgesses  at  that  time  surviving  or 
remaining,  or  the  greater  part  of  the  same,  of  whom  the 
major  was  to  be  one,  to  elect  another  or  others  of  the  bur- 
gesses into  the  place  or  places  of  the  capital  burgess  or 
burgesses  so  happening  to  die,"  8cc.  It  was  held  that  the 
■uyority  of  the  entire  body  of  capital  burgesses  (and  not 
merely  of  those  then  existing)  must  be  present  to  make  a 

VOL.  VI.  Q 
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1836.        good  dtection  under  that  clause.     Mes  v.  Smart  (a)>  Rex  n 

^**^^        Bailiffs  of  Ipswich(b\  Salter  v.  Grosvenor  (c).  [Coleridge^  J  .^ 

iiiTd  others     ^^^^rred  to  Rex  v.  Greet  (d)J]    A  freeman  may  be  disfraR* 

6f  chised  by  tbe  filing  an  toforniation  in  the  nature  of  a  quo  war*- 

<r£ti         ranto^  wbich  be  confesses,  and  on  which  the  plainuff  obtains 

-^  *•  judgment,  (Mayor  and  Aldermen  of  Colchester  v, (e),) 

or  by  resignation  in  a  corporate  assembly ;  but  until  another 
person  be  elected  in  the  plac^  of  the  member  Mfho  re8ign8> 
tbe  resignation  may  be  waived,  and  coftseqnently  the  dis* 
franchisedient  is  not  complete.  Rex  v.  Mayor,  tic.  of 
Ripon  (fy,  Wilbon  on  Corporation$lg\  Brown  v.  Corpora- 
tion  of  London  (h). 
Fourth  point.  Then  it  is  said  that  the  witnesses  were  rendered  cctaipe* 
tent  by  means  of  ffae  release^  There  is  no  case  in  wiiicfa  it 
is  determined  that  a  release  by  a  freeman  will  render  him  a 
cooqietent  witness  for  tbe  corporation.  Enfield  ▼»  HUU^ 
the  case  cited  by  Mr.  5/arftje{t)»  will,  npon  examination^ 
be  found  not  to  suppol-t  the  position  contained  in  the  pas- 
sage referred  to.  Tbe  release  in  that  case  was  by  the 
defendants^  and  not  by  the  witnesses.  Tbe  witnesses,  aa 
metaibers  of  the  corporation,  had  duties  to  perform  as  well 
as  benefits  to  receive.  The  corporation  have  not  accepted 
the  release,  since  it  was  only  executed  by  the  witnesses  just 
before  they  were  examined :  it  therefore  had  no  operation. 
[Cokridge,  J.  The  release  is  from  each  witness,  in  his  indi- 
^dtml  capacity,  to  himself,  as  a  member  of  the  corporation.] 
It  therefore  had  no  effecti  although  it  certainly  goes  further 
than  tbe  release  in  Doe  v.  Tooth  (i).     As  the  release  bad 

(a)  4  Burr.  2241.  Bromn  v.  Corporation  of  London, 

{If)  2  Ld.  RnyA.  123S.  1 1  Mod.  225. 

(c)  8  Mod.  903.  (/)  2  Stdk.  4SS. 

Id)  3  Mann.  &  Ryl.  391;  8  (g)  Page  310. 

Bam.  &  Cressw.  363.  (A)  11  Mod.  225 ;  5.  C.  1  Phil- 

(e)  1  Peere  Williams,  596,  not<2.  lips  on  Evidence,  126. 

Bat  k  judgment  of  disfrancbtse-  (i)  Vide  supr^  221. 

ment  on  a  sci.  fa.,  and  two  nihiis  (k)  3  Yoonge  &  Jenr.19.    And 

against  a  corporator  who  has  no  see  Davit  v.  Morgan,  1  Crompt.  & 

notice  of  tbe  proceedings,  will  not  Jerv.  587. 
render  bim  a  competent  witness. 


HILARY  TERM,  VI  VTlLL.  IV. 

no  cfiact,  the  minesses  are  to  fce  considered  as  ia  the  ordi- 

n«7  tJlMitioci  of  nnembers  of  a  corporation ;  and  Burttm  ▼.    ^.    _  ..... 
yy.    _  The  Hftiliira 

Mum{a)  and  Dae  v.  TooM  shew  that  a  member  of  a  corpo*     and  others 

ration  is  iacooipetent,  however  minute  his  interest  may  be.  Q^^^^^tLwar 

The  S  &  4  fVilt,  4,  c.  42,  does  not  render  the  witoess         ter 

oauipeient.    The  language  of  the  statute  is,  **  Ihat  if  any     phiIups. 

witoeaa  Aall  be  objected  to  as  incompetent  on  the  ground 

iimi  tietmrdiei  i^r  judgment  in  the  action  in  tehkh  it  thall  ^'^  P^'"'* 

bepnoposedto  examine  him,  would  be^wUssMe  in  evidence 

for  cr  against  him,  such  witness  shall  nevertheless  be  ex- 

aninedy  &c."    The  objection  is,  not  that  the  verdict  would 

he  M^enoefor  «r  against  the  witnesses,  but  that  they  are  in^ 

terasted  in  the  subfect-matter  of  the  suit.     If  the  plaintiffs 

lose  the  verdict,  the  rights  of  the  witnesses  wiU  be  oonsi- 

denMy  ouitailed.    Burgess  v.  CuthUl  (6)  was  m  action  by 

iadoraoe  againat  acceptor :  the  defence  was>  that  the  bill 

had  l>ee«  aosopted  by  <he  defendant  as  the  usurious  renewal 

of  a  fcfnwr  acceptance  for  a  less  sum;  and  it  was.  adoritted 

that-botb  were  «econHnod«tion  acceptances.    The  drawer 

was  called  for  the  defendant.     He  was  objected  to ;  and 

Laid  Ljfndhunt,  C.  B.,  was  of  opinion  that  the  objection 

was  not  removed  by  «he  statnte,  as  it  did  not  apply  to  a 

case  wliere  tfie  witness  had  a  pecuniary  interest  in  die 

rcNf/r-cf  the  suit. 

Ciir.  aio.  mUt. 

Lord  Denma'N,  C.  J.,  in  *the  course  of  this  term  de- 
livered the  judgment  of  the  Court  in  substance  as  follows : 

In  this  case  die  question  was,  whetberi  the  corporation 
being  a  party  to  Ae  suit,  one  <of  the  corponrtors  could  be 
received  as  a  witness  for  the  corporation. 

It  was  said  in  the  first  place  that  tiiis  objection  could  not  First  poist. 
be  tiben,  because  the  witnesses  stated  that  they  had  be* 
oome  dfrfninchised ;  and  it  was  contended  that  that  answer 
wns  absolutely  conclusive  on  tlie  judge,  and  made  it  impos- 

<«)  5  T.  R.  174.  (5)  1  Mood.  &  lUb.  315. 

Q2 


TSR 
V. 

Phillips. 


226  CASES  IN  THE  KINO's  BENCH, 

1836.        sible  for  any  further  inquiry  to  be  pursued  as  to  whether  or 
,^^^^^      not  they  continued  to  be  corporators.     Now,  we  are  most 
Biid  others     clearly  of  opinion  that  there  is  no  rule  whatever  which  canr 
GoDMANCHBS-  P*"®^®"'  soDie  iuquiry  taking  place  on  that  subject  under 
circumstances.     We  are  not  called  upon  to  define  what 
those  circumstances  are,  or  what  rule  it  may  be  proper  to 
adopt;  but  we  are  clearly  of  opinion  that  when,  in  the 
course  of  a  trial,  a  witness  is  objected  to  as  interested, 
though  he  states  that  he  has  ceased  to  be  so,  but  on 
grounds  which  evidently  appear  to  be  insufficient,   that 
objection  is  fatal,  and  he  is  not  admissible  as  a  witness. 
Now,  in  this  case  reference  was  made  to  the  books  of  the 
corporation,  by  one  of  the  witnesses,  as  it  appears,  in  the 
course  of  the  evidence  he  gave  on  the  voir  dire ;  and  we 
certainly  should  have  been  extremely  glad  if  we  had  found, 
upon  looking  at  the  charter,  that  the  resignation  was  good» 
having  been  made  before  a  majority  of  the  corporate  body. 
The  corporate  body  in  question  consisting  of  two  bailiffs 
and  twelve  assistants,  the  question  was,  whether  eight,  con- 
sisting of  the  two  bailiffs  and  six  assistants,  (which  appeared 
by  reference  to  the  corporate  books  to  be  the  number  pre- 
sent at  the  meeting  when  the  resignation  of  the  witness 
was  accepted,)  was  a  majority  of  the  constituent  bodies ; 
and  we  are  of  opinion  that  the  authority  of  the  cases  is  too 
strong  for  us  to  get  over,  and  that  we  are  bound  to  say  that, 
with  regard  to  those  eight,  they  did  not  form  a  majority  of 
the  constituent  bodies  necessary  to  be  present  at  such  a 
meetiug,  and  that  therefore  the  resignation,  made  into  the 
hands  of  that  constituent  body,  was  no  resignation,  and  the 
witness  continued  to  be  a  corporator,  and  that  consequently 
the  objection  to  his  evidence  remained. 
Fourth  point        Then,  another  ground  on  which  it  was  said  that  an  end 
had  been  made  of  his  interest  was,  by  his  having  personally 
released  the  corporation  from  all  claims  upou  this  subject ; 
and  if  it  were  possible  that  one  corporator  could  in  that 
way  release  the  corporation,  that  release  would  have  been 
sufficient.    But  he  is  himself  a  part  of  the  party  released^ 
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and  a  release  from  himself  to  himself  can  have  no  effect  at         1836. 

all;  and  it  does  not  therefore  restore  him  to  the  situation    J^^^fTT^^ 

,  .  ,  ,         The  Bailiffs 

of  a  witness  competent  to  have   been  heard   upon  that     and  others 

occasion.  r^       "        « 

Another  ground  was,  that  the  late  statute  applied  to  this  ter 

case.  The  8  &  3  fVill,  4  enables  a  witness  to  be  restored  PniLLrps 
to  competency  by  having  it  stated  that  he  was  an  interested 
witness  and  indorsing  his  name  on  the  back  of  the  record, 
where  his  future  interest  might  be  affected  by  the  verdict 
and  judgment.  We  are  of  opinion  that  that  act  of  parlia- 
ment does  not  apply  to  the  present  case,  and  consequently 
that  this  party  was  inadmissible  as  a  witness.. 

We  have  considered  particularly  that  part  of  the  case  Foarth  point, 
which  Mr.  Kelly,  I  think,  most  strongly  urged, — the  release 
to  the  corporation ;  and  we  think  it  ought  not  to  have  the 
effect  contended  for. 

Under  these  circumstances,  the  verdict  having  been  ob-  Whether  non- 
taiaed  upon  evidence  that  was  objectionable,  the  question  ^^^\^ 
b,  not  w'bether  that  verdict  shall  be  set  aside,  but  whether, 
io  the  place  of  it,  a  new  trial  shall  be  granted  or  a  nonsuit 
entered.  Mr.  Andrews  contended  that  he  was  entitled  to  a 
oonsuity  the  verdict  having  been  obtained  through  the  evi- 
dence of  those  two  witnesses,  and  that  without  that  evi- 
dence there  was  nothing  to  set  the  corporation  before  the 
Court  in  proof  of  their  title.  But  we  do  not  find  that  the 
learned  judge  who  tried  the  cause  has  taken  that  view  of 
the  case.  He  has  gone  over  his  notes  very  carefully,  and 
taxed  his  memory  on  the  subject,  and  he  certainly  does  not 
find  that  he  gave  any  leave  to  move  to  enter  a  nonsuit. 

Rule  absolute  for  a  new  trial. 
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1836. 

Margetts  v.  Bays. 

In  debt  on       JJEBT  OD  simple  contract,  for  work  and  labour.     Plea; 
tract,  a  plea,    ^^^^  nanquam  indebitatas:    secondly,  that  the  mtppofed 

porporting  to    jebt  in  the  said  declaration  mentioned,  if  any  such  there  be, 
be  pleaded  to  i        ,  .     -«• 

the  <<  supposed  did  not,  nor  did  any  part  thereof,  accrue  due  to  the  plaiatiq 

declaration       ^^^^^^  8^*  J^^^rs  before  the  commencement  of  the  suit, 

mentioned,  if       Special  demurrer  to  the  second  plea,  for  not  confessing 

6e5  does  not^  ^°^  avoiding,  or  traversing  or  denying,  the  causes  of  action 

contain  a  suf-  mentioned  in  the  declaration. 
ficient  confes- 
sion of  the 

debt  to  sop-         Watson,  in  support  of  the  derourreri  cited  Could  v.  ios- 
port  a  plea  in  '^'^ 

confession        bury{a);  and  was  stopped  by  the  Court. 
and  avoid- 
ance. 
Such  a  (jua-      Chadwkk  Jona,  for  the  defendant,  cited  Gull  v.  Ca- 

sioD  of  the       P^'*  (b),  and  stated  that  it  had  been  the  constant  practice 

debt  is  there-   ^q  dy^w  the  plea  in  this  form.    He  applied  for  leave  to 
fore  msuffi-  * 

cient  in  a  plea  amend* 
of  the  statute 
of  limitations. 

Lord  Denman,  C.  J. — It  has  been  decided  that  thq 

words — '*  the  supposed  cause  of  action,  if  any  there  be"* — 
are  not  a  sufficient  confession  to  support  a  plea  in  confes- 
sion and  avoidance. 

Leave  to  amend  on  payment  of  costs* 

(a)  1  Crompt.  Mees.  &  Rose,  mained  the  samte  as  when  « tini^le 

954,  where  a  plea  that  the  de-  defence  only  was  allowed.    See  T. 

fendant  was  dischai^ed  under  the  7  Hen.  7,  fo.  14,  pi.  1;  J^ynoHn 

Insolvent  Debtors' Acf  from  the  v.  Turkolf  Dyer,  66,  b;  Howe  v. 

debts    and   causes   of  action,  if  Planner,  1   Saund.  13;   Earl  cf 

any,  and  each  and  every  of  them,''  Manchester  v.  Vale,  i\k  S7;  Taylor 

was  held  bad  on  special  demur-  v.  Cole,  3  T.  R.  998;  Griffiths  v. 

rer.     Under  4  Ann.  c.    16,  the  £y/dt,  1  Bos.  &  Pull. 413;  Af <PAer- 

Courts  gave  ;?racfica//y  to  a  defend-  son  v.  Daniels,  5  Mann.  &  Ryl. 

ant  the  benefit  of  the  conjuncta  251, 10Bam.&Cressw.963;  Ste- 

defensio  of  the  Roman  law;  "  Si  phens,  Plead.  3d  ed.  198. 
occidisset  rect^  fecit, — sed  non  oc-         (6)  Ante,  iii.  863;  1  Ad.  &  EU. 

cidit."    The/onras  of  pleading  re-  102. 
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Atkins  and  Short  v.  Owen  and  another. 

Assumpsit  for  money  Ud  a^d  received.     The  plaiiv-  Upon  payment 

tiff  wa9  nonsuited  by  Lord  Dpiman^  C.  J.,  a^  the  last  Devon  Coun  ^t 

aaii^es,  on  the  groii«d  of  the  iv>n-pjo4iK^ion  o(  a  bU(  of  "1^  f^,*  "j  "J 

ejichaoge  (a)-  upon  the  non- 

Sir  Wm.  Folfeft.  'n\  Mich^lmsw  tww.  up^  *He  a<&davU  P'^^S  ""^ 

of  m  a^tomey  ip  partnership  with  ope  of  the  pliM^tiffa,  document, 

stating  that  the  biU  had  been  i«  Scotlaadr-rthat  as  soon  as  Tut  of  the  ja- 

he  thought  the  cause  would  be  tried  h^  M^  sent  for  it —  lisdiction  of 

.  the  Court|  had 

that  it  came,  but  not  until  after  the  trial,  and  that  they  now  been  sent  for 

had  it  in  their  po^essioii,— moved  for  a  l^ow  trieli,  qd  the  |"  ^^^l'""^! 

ground  that  the  bill  had  been  out  of  the  jurisdiction  of  the  arrived  ontil 

Court,  so  that  the  plaintiffs  coi^ld  m>t  cpu^^el  the  proicluc-  *^^^^  ^  ^***- 

tioa  of  il. 

Barstow  now  shewed  cause.  The  language  of  th^  affi- 
davit is  extremely  vague  and  general,  and  would  be  insuffi- 
cient, supposing'a  verdict  had  passed  against  the  defendant^ 
and  the  application  had  been  made  on  behalf  of  the  de- 
fendant, and  not  on  the  part  of  the  plaintiff,  and  the  docu- 
ment in  question  had  been  a  [part  of  the  defendant's 
case.  The  only  ground  stated  is,  that  as  soon  as  the 
plaintiff  found  the  cause  likely  to  come  to  trial,  he  made 
inquiries  respecting  the  bill.  It  does  not  appear  that  any 
inquiries  were  made  previously  to  that  period.  The  case 
nearest  to  this  is  ShiHilo  v,  Tlieedifi).  There  the  plaintiff 
was  nonsuited  in  consequence  of  the  accideptal  absence  of 
a  witness,  whom  he  had  subp<£naed  to  prove  the  defend- 
ant's handwriting  to  a  bill  of  exchange,  and  which  witness 
had  been  seen  just  before  the  trial;  and  the  Court  set 
aside  the  nonsuit.  But  that  case  is  distinguishable,  her 
cause  in  the  present  case  no  inquiry  was  made  by  the 
plaintiffs  before  the  cause  was  likely  to  come  to  trial.    It 

(a)  See  the  previous  report  of  (6)  6  Bingh.  753;  4  Moore  & 
this  case,  on/r,  vol.  iv.  123.  Payne,  575. 
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was  therefore  by  reason  of  the  laches  of  the  plaintiffs 
themselves  that  the  bill  was  not  produced.  As  they  knew 
the  bill  was  a  part  of  their  case,  they  ought  to  have  with* 
drawn  the  record ;  and  not  have  taken  the  chance  of  get- 
ting the  verdict  without  it.  If  this  application  is  complied 
withy  a  very  dangerous  precedent  will  be  established,  since 
it  will  continually  be  a  question  what  degree  of  diligence 
the  plaintiff  is  bound  to  exercise  in  order  to  be  provided 
with  the  evidence  necessary  to  support  his  case;  failing 
which  case  he  is  to  have  a  new  trial,  under  circumstances 
of  increased  advantage. 


Sir  Wm.  Folleit,  contr^,  was  stopped  by  the  Court. 

Lord  Denman,  C.  J. — I  think  we  are  in  no  .danger  of 
establishing  a  dangerous  precedent  by  saying,  that  under 
the  present  circumstances  the  nonsuit  should  be  set  aside 
on  payment  of  costs. 

Rule  absolute  (a). 

(a)  And  see  Doe  d.  Clarke  v.  I^apaud,  2  Chit.  Rep.  195;  Smiih  r. 
Cuff,  ib.  271. 


Tickle  v.  Brown. 

Upon  a  gene-  jTRESPASS.  First  count,  for  assaulting  Wm,  Coombe, 
an  ajTm^on  ^^^  servant  of  the  plaintiff,  and  imprisoning  him  without 
under  the  Pre-  any  reasonable  or  probable  cause,  per  quod  &c.;  second 
^IkS^WUL^f  count,  for  illtreating  and  detaining  the  plaintiff's  horse; 

c.  71), -of  a 

right  of  way,  enjoyed  as  of  a  right  for  forty  years,  evidence  is  admissible  of  an  agreement 

within  that  period  to  pay  a  sum  of  money  for  permission  to  use  the  way. 

SembU,  that  evidence  of  an  annual  payment  for  such  permission,  within  the  forty 
years,  would  be  admisuble  in  support  of  an  allegation  of  an  interruption  for  a  year,  and 
acquiescence  therein. 

Semble,  that  a  special  allegation  of  a  deed  or  agreement  is  required,  under  sect.  5, 
in  those  cases  only  where  the  deed  or  agreement  precedes  ihe  forty  or  the  twenty 
years,  and  that  an  agreement,  made  within  the  particular  period  of  forty  or  twenty 
years,  may  be  given  in  evidence  under  the  general  traverse,  whether  such  agreement  be 
in  writing  or  verbal. 
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third  count,  for  seizing  and  carrying  away  certain  goods  and 
chattels  (horses*  harness,  bridles,  corn,  &c.)  of  the  plaintiff. 
Plea:  first,  not  guilty  to  the  whole  declaration;  secondly » 
that  the  defendant  being  lawfully  possessed  of  the  close, 
committed  the  assault  in  defence  of  his  possession;  thirdly, 
the  same  justification  to  the  trespass  on  the  horse.  Repli- 
cation to  each  justification, — a  right  of  way  through  the 
defendant's  close,  enjoyed  as  of  right  for  forty  years.  Re- 
joinder: to  replication  to  second  plea,  an  interruption  for 
a  year  and  acquiescence  in  that  interruption :  to  replication 
to  third  plea,  a  traverse  of  the  enjoyment  as  of  right,  with 
a  special  inducement.  The  surrejoinder,  as  to  the  first  re- 
joinder, traversed  the  acquiescence  of  plaintiff  in  the  inter- 
ruption, and  as  to  the  second,  reasserted  the  enjoyment  as 
of  right;  concluding  to  the  country  (0). 
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(«)  The  following  are  the  lat- 
ter part  of  Uie  pleadings  more  at 
length: 

Bejoinder— to  replication  to  se- 
cond plea:  that  the  plaintiff  and 
£ver«  other  occapiers  for  the  time 
being,  of  the  lands  in  that  replica- 
tioo  mentioned,  whilst  they  were 
rapectiTely  the  occupiers  of  the 
same  lands,  and  daring  the  said 
peiiod  of  forty  years,  in  that  repli- 
catioo  mentioned,  to  wit,  1st  Janu- 
ary, 1797,  and  on  divers  other  days 
and  tioies  between  that  day  and 
the  commencement  of  this  suit, 
were  respectively  interrupted  in 
the  Dse  and  enjoyment  as  of  right 
of  the  said  way,  and  that  the  said 
parties  so  respectively  interrupted, 
submitted  to  and  acquiesced  in 
those  interruptions  for  the  space  of 
one  year  and  more,  uder  the  same 
parties  respectively  had  had  notice 
thereof  and  of  the  persons  respec- 
tirdy  making  the  same,  and  whibt 
the  parties  so  interrupted  were  re- 
spectJTely  the  occufners  of  the  said 
lands,aod  whilst  the  parties  so  inter- 


rupting them  were  respectively  the 
occupiers  of  the  lands  over  which 
they  respectively  interrupted  them 
in  the  use  of  the  siud  way.  To 
replication  to  third  plea:  that 
Coombe  and  the  plaintiff,  at  the 
time  when  &c.,  with  force  and 
arms,  and  without  the  licence  or 
permission,  and  against  the  will  of 
the  defendant,  were  endeavouring, 
as  much  as  in  them  lay,  unlawfully 
and  forcibly  to  drive  and  ride  the 
horse  in  the  third  plea  mentioned, 
over  a  certain  part  of  the  close,  at 
in  that  plea  mentioned,  in  a  north- 
easterly line  and  direction,  from 
a  certain  gap  or  opening  at  the 
south-west  comer  of  the  last»men- 
tioned  close,  to  a  certun  gateway 
in  the  north-east  comer  thereof, 
which  are  the  same  trespasses 
committed  by  the  plaintiff  and 
Coombe;  and  the  defendant  further 
saith,  that  the  plaintiff  and  the 
other  occupiers  of  the  lands  in  the 
replication  to  the  third  plea  men- 
tioned, have  not  respectively,  for 
and  during  the  full  period  of  forty 
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At  the  trial  t^efore  Lord  Denfitofi,  C.  J.,  at  the  Pevoit 
summer  assizes^  1834«  the  plaintiff  called  Joatma  Bather-* 
villcj^  the  daughter  of  a  former  occupWr,  to  prove  u«er  of 
the  way  by  her  father.  On  crosS'^examinatiou  ahe  was 
asked,  whether  a  payment  of  a  pemiy  a  year»  li^y  the  o<:^u-r 
pier  of  the  plaintiff's  estate  to  the  occupier  of  the  defend- 
ant's estate,  for  passii^  in  the  way  prescribed  for,  was  made 
iu  the  year  1798.  The  question  was  o^ect^d  tp  by  the 
plaintiff.  It  was  contended  by  the  defendant  to  b^  ovir 
dence  on  the  last  issue,  to  negative  the  enjoymctnl  for  fortji^ 
years  as  of  right.  And  also  on  the  sec^yad  is^ue,  as  of  itself 
shewing  an  interruption  acquiesced  in»  or  at  all  events  aa 
explanatory  of  the  character  of  a  cessation  to  use  the  way 
for  four  years,  commencing  in  1800>  whieH  cessation  was 
proved,  and  ascribed  by  the  defendant  tp  intenruption,  but 
by  the  plaintiff  to  a  voluntary  refraining  from  user  on  ac- 
count of  the  close  being*  in  tillage.  The  ground  of  the 
plaintiff's  objection  was,  first,  that  as  it  referred  to  an  agrees 
ment  betwe^  the  parties,  it  ought,  under  the  9  &  S  WiU*4, 
c.  71,  a.  5,  to  have  been  specially  pleaded;  and  secondly, 
that  if  there  had  been  such  an  agreement,  it  would  be  un- 
available under  the  2nd  section  of  that  act»  unless  it  w^re  by 
deed  or  writing.     The  learned  judge  rejected  the  evidence. 

In  Michaelmas  term,  1834,  a  rule  nisi  for  a  new  trial  was 


^eara  next  before  the  commence- 
ment of  this  suit,  used  and  actualljr 
enjoyed  as  of  right  any  such  way 
as  in  that  replication  mentioned, 
for  himself  and  themselves,  and 
his  and  their  servants,  to  pass  on 
foot,  and  with  horses,  mares,  and 
geldings,  through  and  over  the  stud 
last-mentioned  part  of  the  said 
close,  in  the  line  and  direction 
hereinbefore  mentioned,  when  and 
as  often  as  need  or  occasion  re- 
quired, as  to  the  said  lands  so  in 
the  occupation  of  the  plaintiff  as 
in  the  replication  to  the  third  plea 
mentioned,  belonging  and  apper- 
taining. 


Surrejoinder:  as  to  the  rejoinder 
to  the  replication  to  the  second 
plea,  a  traverse  of  the  interruptioD 
in  the  enjoyment  of  the  right  of 
way. 

As  to  the  rejoinder  to  the  repli- 
cation to  the  third  plea:  that  the 
plaintiff  and  the  other  occupiers  of 
the  landsywith  the  appurtenances, 
in  that  replication  mentioned,  have 
respectively,  for  and  during  the 
full  period  of  forty  years  next 
before  the  commencement  of  this 
suit,  used  and  actually  enjoyed,  as 
of  right,  the  said  way,  as  in  that 
replication  mentioned,  for  himself, 
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obtiioed)  on  the  ground  that  this  evidence  bad  been  impro^        }BS6. 
pcrljr  rejected;  against  whicb,  in  Michaeloiaa  t^rm.  t^"^^ 

Sir  ff .  FolUit  and  Cronader  shewed  cause.  The  question  ^^v*- 
as  to  the  nature  of  the  iDterruption  is  not  before  the  Court, 
The  witness  was  called  to  prove  the  original  user,  and  an^ 
evidence  given  by  her  as  to  an  interruption  and  acqui* 
escence  in  that  interruption,  was  not  objected  to.  The 
single  question  for  the  consideration  of  the  Court  is,  whcr 
ther,  under  the  present  pleadings,  the  evidence  of  an  agree** 
ment  to  pay  a  penny  a  year  for  the  use  of  the  way  was 
admissible.  It  is  inadmissible  on  two  grounds*  In  the  first 
place,  it  was  tendered  to  shew  a  parol  agreement;  and  in 
the  second  place,  such  agreement,  if  available,  ought  to 
have  been  specially  pleaded. 

The  second  section  of  the  £  &  3  Will.  4,  c  71,  enacts,  First  point: 
that  DO  claim  which  may  be  made  at  common  law,  by  cus*  by!^l^or  "^ 
torn,  prescription,  or  grant,  to  any  way,  where  such  way  shall  writing. 
have  been  actually  enjoyed  by  any  person  claiming  right 
thereto,  without  interruption,  for  the  full  period  of  twenty 
years,  shall  be  defeated  by  shewing  only  that  such  way  was 
first  enjoyed  at  any  time  prior  to  such  period  of  Jtwenty 
years,  bnt  nevertheless  such  claim  may  be  defeated  in  any 
other  way  by  which  the  same  is  now  liable  to  be  defeated; 
and  where  such  way  shall  have  been  enjoyed  as  aforesaid, 
for  the  full  period  of  forty  years,  the  right  thereto  shall  be 
deemed  absolute  and  indefeasible,  unless  it  shall  appear 
that  the  same  was  enjoyed  by  some  consent  or  agreement 
expressly  given  or  made  for  that  purpose,  by  deed  or  writ'^ 
Mg.  In  the  present  case,  the  plaintiff  has  enjoyed  the  way 
in  question  for  the  period  of  forty  years,  and  that  right  of 
way  cannot,  in  consequence  of  the  latter  part  of  this  sec* 
tion,  be  destroyed,  unless  a  deed  or  writing  is  produced* 

By  the  5th  section  it  is  provided,  that  in  all  actions  upon  Second  point: 
the  case  and  other  pleadings,  wherein  the  party  claiming  ^t^^!|^^^. 
may  now  by  law  allege  his  right  generally,  without  averring  pleaded. 
the  eaistence  of  such  right  from  time  immemorial,  such 
general  allegation  shall  still  be  deemed  sufficient;  and  if  the 
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same  shall  be  denied^  all  and  every  the  matters  in  this  act 
mentioned  and  provided^  which  shall  be  applicable  to  the 
case,  shall  be  admissible  in  evidence  to  sustain  or  rebut 
such  allegation ;  and  that  in  all  pleadings  to  actions  of  tres- 
pas8«  and  in  all  other  pleadings,  wherein  before  the  passing 
of  this  act  it  would  have  been  necessary  to  allege  the  right 
to  have  existed  from  time  immemorial,  it  shall  be  sufficient 
to  allege  the  enjoyment  thereof  as  of  right,  by  the  occupiers 
of  the  tenement  in  respect  whereof  the  same  is  claimed, 
for  and  during  such  of  the  periods  mentioned  in  this  act 
as  may  be  applicable  to  the  case,  and  without  claiming  id 
the  name  or  right  of  the  owner  of  the  fee,  (as  is  now  usually 
done);  and  if  the  other  party  shall  intend  to  rely  on  any 
proviso,  exception,  incapacity,  disability,  contract,  agree- 
ment, or  other  matter  hereinbefore  mentioned,  or  on  any 
cause  or  matter  of  fact  or  of  law,  not  inconsistent  with 
the  simple  fact  of  enjoyment,  the  same  shall  be  specially 
alleged  and  set  forth  in  answer  to  the  allegation  of  the  party 
claiming,  and  shall  not  be  received  in  evidence  on  any 
general  traverse  or  denial  of  such  allegation.  If  an  user 
had  ip  the  first  instance  been  proved  by  the  plaintiff,  and 
the  defendant  had  then  shewn  an  interruption,  and  that 
upon  that  interruption  an  agreement  was  entered  into,  that 
might  have  been  evidence  upon  the  second  isSue,  as  shewing 
the  character  and  reason  of  the  interruption.  The  evidence 
was  however  given  with  no  such  object,  but  to  prove  that 
the  user  of  forty  years  was  not  of  right..  The  fifth  section 
requires  every  agreement  mentioned  in  the  second  section 
to  be  pleaded  specially,  and  it  cannot  otherwise  be  received 
in  evidence.  The  object  of  all  the  rules  and  enactments 
which  have  been  made  of  late  years,  has  been  to  bring  the 
pleadings  to  a  single  issue,  and  to  prevent  either  party 
from  being  surprised.  Unless  an  agreement  of  this  sort  is 
pleaded,  the  plaintiff  will  always  be  liable  to  be  taken  by 
surprise.  The  Monmouth  Canal  Company  v.  Harford  {a), 
is  distinguishable.  Here,  an  agreement  to  pay  an  annual 
rent  is  offered  in  evidence,  to  shew  that  the  plaintiff  had 
(fl)  1  Croinpt.  M.  &  R.  614;  5  Tyrwh.  68. 


HILARY  TERM,  VI  WILL.  IV.  235 

BO  r^ht  to  use  the  way  except  under  the  agreement.  In  18S6. 
that  case,  applications  had  been  made  by  the  defendant 
to  the  plaintiff  to  be  allowed  to  cross  the  road,  and  those 
applications  were  so  many  acknowledgments  by  the  defend- 
ant of  a  want  of  righty  and  might  well  therefore  be  given  in 
evidence  to  shew  that  the  defendant  was  not  entitled  to  the 
road  as  of  right.  Bright  v.  Walker  {a)  is  also  distinguish- 
able OQ  the  same  ground.  Suppose  the  claim  to  have 
been  of  a  right  of  way  by  user,  as  of  rights  for  twenty  years, 
instead  of  forty  years,  it  could  not  then  have  been  shewn 
upon  the  issue  on  the  user  as  of  right,  that  the  party  had 
used  the  way  by  virtue  of  an  agreement,  since  that  would 
go  to  shew  that  he  never  had  a  prescriptive  right.  The 
agreement  must  have  been  pleaded. 

Campbell,  A.  G.  and  Rotoe,  in  support  of  the  rule.  The  Second  point. 
only  objection  taken  at  the  trial  was,  that  this  agreement 
ooght  to  have  been  specially  rejoined.  It  could  not  have 
been  rejoined,  because  by  the  second  section  nothing  can 
be  rejoined  except  a  deed  or  writing,  and  therefore  if  the 
evidence  be  not  admissible  on  the  third  issue,  it  could  not 
have  been  made  admissible  in  any  shape.  The  difficulty 
which  generally  arises  in  construing  this  act,  is  to  reconcile 
the  second  and  fifth  sections.  The  plaintiff  in  his  repli* 
cation  asserts,  that  for  forty  years  before  the  commence- 
ment of  this  action,  he  has  actually  enjoyed  as  of  right,  and 
without  interruption,  a  certain  way.  This  the  defendant 
denies*  As  the  enjoyment  for  forty  years  is  in  question, 
every  thing  shewing  the  nature  of  the  enjoyment  is  admis- 
sible in  evidence.  It  was  only  where  there  has  been  an 
exercise  of  a  claim  of  a  right  of  way,  not  by  favour  or  by 
trespass,  that  the  legislature  intended  that  a  claim  for  forty. 
years  should  be  indefeasible.  The  second  and  the  fifth  sec- 
tions may  be  reconciled,  by  supposing  that  the  latter  re- 
quires that  any  cause  or  matter  not  inconsistent  with  the 
simple  fact  of  enjoyment  "  as  of  right,*'  (inserting  those 
words,)  shall  be  specially  alleged  in  answer  to  the  allegation 
(a)  1  Crompt.  M.  &  R.  311;  4  Tyrwb.  509. 
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1898.        of  the  party  vkiming,  and  fihall  not  be  received  hi  evidence 
"^"^■^^      an  any  general  traverse  of  such  allegation.    If  the  party 
o.  darning  the  way  had  repeatedly  asked  leave  'of  ^  owner 

^^^^'  of  Ibe  soil  to  pass,  siwely  Ihat  wt>QM  have  betn  admissible 
m  evidatice.  What  difffereaoe  4a  principle  can  there  be 
between  leave  a^ed  for  a  doy  and  for  a  year?  I«i  The 
JlfoftfiiMrtA  Ctifial  Comp&ifty  v.  Harford  {a)^  the  sixteenth 
plea  was,-H!faart  for  twenty  years  and  npwards,  the  occupi- 
ers Off  certain  closes  trad  and  used,  and  had  been  nsed  and 
accQfltomed,  and  of  right  during  that  tine  were  entitled  to 
have  and  use  the  liberty,  easement^  and  privitege,  of  passing 
and  itfpassing  across  the  tsloses.  This  was  traversed  in  the 
repKcation.  Evidafice  was  tendered  of  appHcoHens  made 
on  behalf  of  the  defendants  to  pass  akmg  the  line  of  road. 
The  Court  of  Exchequer  held  that  the  plaintiffs  were 
bound  to  ahew  an  er^oynent  as  of  -rigbt^'doring  the  period 
of  twenty  years,  and  that  the  plaintiffs  siigbt  give  in  evi- 
dence the  appKceftions  for  leave  to  pass  along  the  line  of 
revid,  and  that  it  was  not  necessary  to  reply  the  licence 
socially,  in  Bright  v.  Walker  {b\  a  right  of  way  was 
daimed,  and  an  enjoyment  for  twenty  years  as  of  right  and 
without  interruption  was  avevred^  and  k  was  beM  diat  snch 
a  claim  might  be  answered  by  proof  of  ti  vefbel  liceace  for 
a  ilimked  period,  comprising  the  wliole  or  part  of  (he  twenty 
yoBfrs.  {PAtteeon,  J.  If  'Ais  liad  been  a  claim  for  twenty 
years,  it  is  quite  clear  that  tbe  agreement  must  have  been 
^kwdcd^  Bat  you  eay  that  as  the  tiserhas  existed  for  forty 
yearn,  the  agreement,  not  being  pkcriable  because  mft  in 
wvilMg,  oan  be  given  in  evidence  on  the  general  traverse.  In 
Tfke  Memmmtththipe  Canal  Company  v.  Harfsrdf  there  was 
no«vidence  <df  an  agreement,  bat  only  of  a  permission  arfced. 
I  haue  no  doubt  tbat' was  evidence  on  ikt  general  traverse. 
Here,  not  only  ts  leave  asked  and  granted,  bnt  an  agree- 
ment entered  into*  Under  that  agreement  fbe  plaintiff 
wo^lld  use  the  wny  as  of  right.  The  •fifth  section  «nact8y 
that  it  sball  be  saffidevt  to^Nege  the  enjoyment  as  of  right, 

(fl)  1  Crompt.  M.  &  R.  614;  5  Tyrwh.  68. 
(4  1  Oroupt.  M .  &  H.  «11 ;  4  Tyrwh.  50S. 


HILARY  TERM,  VI  WILL,  IV.  l!87 

Md  if  the  either  party  sMl  intetid  fo  rel;  on  atty  lEigreeineiit,        fS36. 
the  Mfene  sAiaU  be  specially  adleged  and  set  fortti,  and  tflian      ^^^^ 
*et  be  received  in  imdeAce  under  any  general  traverse.]  9. 

A  licence  is  an  agreement.  Tbis  is  the  true  -constnictidn  Bbowv. 
to  be  placed  on  the  statute,  which  asay  reconcile  both  the 
sections: — where  a  party  claims  a  rigirt  of  way  as  of  riglit, 
ihr  forty  or  twenty  years,  he  mi^  make  out  his  case  by 
proving  simply  the  user  for  that  period,  and  any  thing  which 
occurred  befoire  the  coniraenceadent  of  the  forty  or  twenty 
years  muat  be  plended.  But  any  thing  which  occurs  during 
ibe  twenty  or  forty  years,  which  negsttives  the  ei^oyment  as 
•fright,  need  Kot  be  pleaded,  but  may  be  given  in  evidence 
arnter  a  general  traverse. 

The  evidence  waa  admissible  on  the  second isate,  to  shew  Third  point: 
iaiemiption,  and  acqaiescence  in  that  interruption,  and  that  ^'^^^jln^' of 
therefore  die  cessation  to  use  the  way  was  not  from  volun-  ioteiTuption. 
tarily  abataining  to  use  the  road,  but  because  the  party  con- 
ceived be  had  »o  right  to  use  it. 

Cur.  iodv.  xndt. 

Loid  Dbnman,  C.  J.,  in  the  course  of  this  term,  deli- 
vered the  judgment  of  the  Court.  After  stating  the  plead* 
i&gs,  hit  lordabip  proceeded  as  foi)ows:-^At  the  trial  it 
iraa  .proposed  on  the  part  of  the  defendant,  to  shew  that  a 
verbal  agreement  had  been  made,  and  consideration  paid 
for  passing,  in  the  year  1798.  IVs  evidence  was  offered 
OB  the  diird  issue,  to  negirtive  the  enjoyment  for  forty  years 
at  cf  right.  And  it  was  also  offered  on  die  second  issue, 
as  of  itself  shewing  aa  intenruptioa  acquiesced  in,  or  at  alll 
emeats  as  explanstory  of  the  chartctel*  of  a  cessation  to  nse 
the  way  for  four  years,  commencing  in  1800,  which  cessa- 
1100  was  proved,  and  ascribed  by  the  defendant  to  inter'' 
raption,  but  by  the  plaintiff  to  a  voluntary  abstaining  from 
the  user,  on  account  of  the  close  being  in  tillage.  The ' 
evidence  was  rejected,  and  the  plaintiff  had  a  verdict,  and- 
the  defendant  obtained  a  rule  nisi  for  a  new  trial,  on  the 
ground  of  that  rejection. 

The  question  turns  upon  the  second  and  fifth  sections  of 
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2  &  S  WilL  4,  c.  71»  which  the  Court  is  called  upon  to 
construe  with  reference  both  to  the  law  and  form  of  plead- 
ing. In  so  doing  we  have  the  assistance  of  the  cases  of 
Bright  V.  Walker  {a)  and  The  Monmouthshire  Canal  Com- 
pany V.  Harford  (b),  in  which  this  act  of  parliament  came 
under  the  consideration  of  the  Court  of  Exchequer. 

(His  lordship  then  read  the  second  and  fifth  sections  of 
the  act  (c).) 

The  greatest  difficulty  arises  from  the  language  of  the 
concluding  paragraph  of  the  fifth  section,  and  more  particu- 
larly from  the  words  "  or  any  cause  or  matter  of  fact  or  of 
law,  not  inconsistent  with  the  simple  fact  of  enjoyment.^'  As 
all  these  matters  are  required  to  be  specially  pleaded,  and 
forbidden  to  be  given  in  evidence  under  a  general  traverse 
of  the  enjoyment  as  of  right,  it  is  plain  that  they  are  treated 
by  the  legislature  as  consistent  with  such  an  enjoyment, 
and  as  by  the  rules  of  pleading  and  of  logical  reasoning, 
every  allegation  by  way  of  answer,  which  does  not  deny  the 
matter  to  which  it  is  proposed  as  an  answer^  is  taken  to 
confess  it,  we  roust  conclude  that  the  legislature  used  the 
words  ''  as  of  right*'  in  such  a  sense  as  that  a  party  confess- 
ing the  enjoyment  "  as  of  right"  for  forty  years  or  twenty, 
as  the  case  may  be,  may  account  for  and  avoid  the  effect  of 
it,  by  alleging  in  the  one  case  a  consent  or  agreement,  pro- 
vided it  be  by  deed  or  writing  {d),  and  in  the  other  any  con- 
tract 8cc.  written  or  verbal  (e).  It  follows  that  the  words  a$ 
of  right  cannot  be  confined  to  an  adverse  right  from  all  time, 
as  far  as  evidence  shews;  for  if  they  were  so  confined,  such 
enjoyment  once  confessed  could  not  be  avoided  by  replying 
that  it  was  had  by  contract, — which  is  not  adverse.  Again, 
as  the  legal  right  to  a  way  cannot  pass  except  by  deed,  it 
is  plain  that  the  words  '^  enjoyment  as  of  right"  cannot  be 
confined  to  enjoyment  under  a  strict  legal  right,  for  then 
"  a  consent  or  agreement  in  writing,"  not  under  seal,  (of 
which  the  second  section  speaks,)  could  not  account  for 


(a)  Suprd,a35. 

(6)  Ibid. 

(c)  Siqfri,  333,  Sa4. 


(d)  See  sect.  2,  suprd,  2S3. 
(0  See  sect.  5,  suprd,  333. 
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such  enjoyment.  The  words^  therefore^  must  have  a  wider 
sense^  and  yet  they  most  have  the  same  sense  as  the  words 
**  claiming  right  thereto/'  in  the  second  section,  otherwise 
there  will  be  incongruities  in  the  construction  of  the  act. 
It  seemsy  therefore^  that  the  **  enjoyment  as  of  right"  must 
mean  an  enjoyment  had^  not  secretly  or  by  stealth,  or  by 
tacit  aofferance,  or  by  permission  asked  from  time  to  time, 
on  each  occasion,  or  even  on  many  occasions  of  using  it, 
but  an  enjoyment  had  openly,  notoriously,  without  particu- 
hr  leave  at  the  time,  by  a  person  claiming  to  use  it,  without 
danger  of  being  treated  as  a  trespasser,  ai  a  matter  of  right, 
whether  strictly  legal, — by  prescription  and  adverse  user,  or 
by  deed  conferring  the  right, — or  though  not  strictly  legal, 
jet  lawful  to  the  extent  of  excusing  a  trespass, — as  by  a 
consent  or  agreement  in  writing,  not  under  seal,  in  case  of 
a  plea  of  enjoyment  for  forty  years,  or  by  such  writing,  or 
by  parol  consent,  or  agreement,  contract,  or  licence,  in  case 
of  a  plea  of  enjoyment  for  twenty  years.  According  to  this 
view  of  the  act,  a  licence  in  writing  must  be  replied  to  a 
plea  of  forty  years*  enjoyment,  if  it  cover  the  whole  time, 
and  the  same  of  a  verbal  licence,  in  case  of  a  plea  of  enjoy- 
ment for  twenty  years. 

But  it  was  argued  that  each  leave  given,  in  case  of  per* 
mission  repeatedly  asked,  is,  pro  \Ac  vice,  as  much  a  con- 
sent or  agreement  as  a  consent  or  agreement  for  twenty 
years,  and  therefore,  according  to  this  view  of  the  act, 
ooght  to  be  replied,  which  is  contrary  to  the  decision  of  the 
McnrnouthUiire  Canal  Company  v.  Harford.  On  looking 
at  the  report  of  that  case,  we  find  that  the  decision  rests 
on  this  ground,  viz.  that  the  asking  leave  from  time  to  time 
within  the  forty  or  twenty  years,  breaks  the  continuity  of 
the  enjoyment,  a<  of  right, — because  each  asking  of  leave  is 
an  admission  that  at  that  time  the  asker  had  no  right,  and 
therefore  the  evidence  of  such  asking  within  the  period  is 
admissible,  under  a  general  traverse  of  the  enjoyment  for 
forty  or  twenty  years  a$  of  right.  To  this  ground  of  deci- 
sion we  quite  accede ;  and  it  will  follow  that  not  only  an 
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asking  le^ye,  but  an  agreement, vammtfitcfiig  wiikin  the  period, 
may  be  giv^n  io  evidence  under  Ibe  general  traverse,  notr 
withstanding  the  words  of  the  fifth  section;  for  the  party 
cannot  and  does  not  rely  on  it  as  an  answer  to  an  enjoy«- 
ment  as  of  right  which  he  confesses,  nor  as  avoiding  any 
such  enjoyment  during  the  time  covered  by  the  agreement, 
but  as  shewing  that  there  was  not,  at  the  time  when  the 
agreement  was  made,  an  enjoyment  as  of  right,  and  that 
so  the  continuity  is  braken ;  which  is  inconsistent  with  the 
simple  fact  of  enjoyment  during  the  forty  or  twenty  years. 

The  evidence  proposed  ought  therefore  to  have  been 
received  on  the  second  issue ;  and  on  the  third  it  may  also 
have  been  admissible  to  shew  that  the  cessation  to  use  waa 
by  reason  of  want  of  right,  and  not  from  voluntary  absti* 
nence. 

The  rule  for  a  new  trial  must  therefore  be  made  absolute. 


Rule  absolute. 


Actions  on 
policies  of  in- 
surance may 
be  consoli- 
dated before 
declaration. 


HOLUNGWORTH  V.  BrODRICK. 
HOLLINGWORTH  V.  CoLLINSON. 

At  the  commencement  of  this  term,  R.  V,  Richards  ob- 
tained a  rule  nisi  to  consolidate  these  actions,  which,  toge- 
ther with  forty-six  others,  were  brought  against  under^ 
writers  on  ^  The  Augerstein."  The  total  amount  insured 
by  the  defendants  in  all  the  actions  was  1000/.  By  the 
indorsement  on  the  summons  it  appeared  that  the  plaintiflf 
sought  to  recover  from  Brodrick  43/.  95«  6(/.,  and  2/.  2i. 
for  costs,  and  from  CoUinson  7L4s.  lid.,  and  1/.  1^.  for 
costs.  On  the  2 1st  December,  an  appearance  in  each 
action  was  entered.  On  that  day,  and  previously  io  the 
delivery  ofavy  declaration,  the  defendants  took  out  a  sum* 
mons  to  consolidate  the  two  actions.  On  the  d4th  of 
December  the  matter  was  discussed  before  Coleridge,  J., 
who  said  that  he  had  consulted  Pattewn^  J.,  and  it  was 
their  wish  that  the  question  should  bp  discussed  before  the 
full  Court,  in  order  that  the  practice  might  be  settled. 
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The  affidavita  in  opposition  to  the  rule  stated  the  follow- 
log  circumstances  : — The  defence  intended  to  be  set  up  by 
the  underwriters  was.  unseaworthiness.  The  premiums 
upon  the  policy  were  after  the  rate  of  40/.  per  cent.»  to  re- 
turn in  proportion  to  the  premium  currently  paid  on  the 
voyages  the  ship  might  make  during  the  time  in  the  policy 
mendooed,  viz,  daring  twelve  calendar  months^  commencing 
ist  March,  1834.  No  returus  had  been  made  by  the  two 
defendants  and  the  other  underwriters,  and  it  was  the  in- 
tention of  these  defendants  and  the  other  underwriters  to 
apply  to  this  Court  for  a  commission  to  examine  witnesses 
at  Valparaiso,  which  examination  might  delay  the  trial  for 
twelve  or  eighteen  months,  or  more.  If  the  actions  com- 
menced against  the  underwriters  were  consolidated  before 
pleas  pleaded,  the  plaintiff  would  be  kept  out  of  the  receipt 
of  4O0l.  (the  premium)  until  after  the  trial,  which  sum  the 
uaderwriters,  if  they  pleaded  unseaworthiuesa,  would  have 
to  pay  into  Court  The  freight  of  the  vessel  was  insured, 
aod  the  plaintiff  has  brought  an  action  in  the  Common  Pleas 
for  the  sum  insured  on  freight,  and  the  same  attorney  is 
employed  on  behalf  of  the  defendant  in  that  action ;  and  in 
the  action  in  the  Common  Pleas  the  defendant  has  pleaded 
unseaworthiness,  and  paid  the  premium  into  Court. 


HOLLINO- 

WOBTH 

V. 

Brodaicc. 

HOLLIVO- 

WORTH 

V. 

COLLIMSOK. 


Maule  now  shewed  cause.  This  is  an  application  which 
is  in  its  form  peculiar.  The  language  of  the  rule  is  too 
vague.  It  is  simply  to  consolidate  the  actions.  It  is  usual 
to  express  the  meaning  of  the  term  cottsolidate  more  at 
length*  This  is  an  application  for  leave  to  consolidate, 
before  declarations  have  been  delivered.  No  such  rule  has 
as  yet  been  pronounced.  The  practice  formerly  was  to 
refuse  to  consolidate  until  after  issue  joined.  [Coleridge^  J. 
When  the  matter  was  discussed  before  nae,  it  was  stated 
that  a  practice  had  prevailed  at  the  Judges'  Chambers,  since 
the  late  rales,  to  allow  consolidation  after  declaration  and 
before  issue.  As  the  granting  that  which  was  applied  for 
here  would  be  going  a  step  further,  I  wished  the  opinion  of 
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the  Court  to  be  taken.]  In  Dojfle  v.  Stewart  and  Doyle  v. 
Anderson  (a)  it  was  urged,  that  the  alteration  in  pleadings 
in  actions  on  policies,  introduced  by  the  new  rules,  would 
probably  render  it  necessary  to  alter  the  practice  as  to  con- 
solidation rules,  since  much  of  what  was  formerly  given  in 
evidence  under  the  general  issue  must  now  be  specially 
pleaded.  The  consolidation  ought  not,  however,  to  be 
allowed  until  after  declaration.  No  judgment  can  be  en- 
tered up  in  the  actions  which  are  not  tried,  unless  declara- 
tions are  delivered  in  them,  since  the  declaration  will  not 
of  necessity  be  the  same  in  each  case.  The  reason  why 
formerly  no  consolidation  was  allowed  until  after  issue 
joined,  was,  that  until  the  suit  had  so  far  proceeded,  it 
could  not  be  seen  whether  the  consolidation  rule  would  be 
applicable.  In  requiring  declarations,  (which  are  now  shorter 
than  they  were,)  parties  will  not  be  put  to  as  much  expense 
as  they  were  formerly.  The  affidavits  state,  that  altogether 
the  sum  sought  to  be  recovered  is  1000/.  400/.  has  been 
paid^  and  by  the  policy  so  much  is  to  be  returned  as  shall 
turn  out  to  be  the  current  premium.  No  sum  has  been 
returned.  If  unseaworthiness  were  pleaded,  the  defendants 
would  be  obliged  to  pay  money  into  Court. 


R,  V,  Richards,  contr^.  The  consolidation  rule  is  the 
creation,  and  entirely  in  the  discretion,  of  the  Court.  They 
may  mould  it  and  vary  the  terms  as  they  think  fit.  The 
present  rule  is — to  consolidate  two  actions,  or  to  stay  pro- 
ceedings in  one  of  them, — and  is  sufficiently  specific. 

Formerly  the  consolidation  rule  was  only  entered  into 
upon  consent.  After  the  new  rules  it  was  found  that  the 
pleadings  in  actions  on  policies  of  insurance  ran  to  great 
length,  and  the  parties  were  put  to  great  expense; — a  prac- 
tice has  therefore  been  adopted  of  allowing  the  consolida- 
tion rule  before  that  expense  has  been  incurred. 

The  defendants  are  willing  to  submit  to  such  terms  as 
the  Court  may  think  proper;  and  with  respect  to  the  pay- 
ment of  money  into  Court,  they  are  willing  to  undertake 
(a)  Ante,  vol.  iv,  873;  1  Adol.  &  Ellis,  635. 
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that  if  money  be  paid  into  Court  in  one  action,  it  shall  be 
paid  itt  all  the  others.  The  plaintiff  cannot  sustain  any 
prejudice. 

Lord  Denman,  C.  J. — As  the  practice  of  other  Judges 
has  been  referred  to,  we  should  wish  to  confer  with  them. 

Cur.  adv.  vult. 

Lord  Denman,  C.  J.,  subsequently  intimated  that  the 
Court  was  of  opinion  that  the  rule  ought  to  be  entered  into 
upon  terms  to  be  agreed  upon  between  the  parties,  and  in 
case  of  disagreement,  to  be  settled  by  the  Court. 
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(a)  The  terms  were  arranged  by 
tie  partitfs,  and  the  rule,  as  drawn 
D|v  ordered,  **  that  all  proceedings 
io  the  lasl-mentioned  cause  (  Hot- 
Ungwortk  V,  ColUnwn)  be  stayed 
ontil  the  trial  of  the  first-mentioned 
causa  {HolUngworth  v.  Brodrkk), 
the  defendant  in  the  last- mention- 
ed action  hereby  undertaking  to 
be  bound  and  concluded  by  the 
verdict  found  in  the  first  action,  if 
Mch  Terdict  shall  be  to  the  satis- 
fiiction  of  the  judge  who  may  try 
the  same; — that  if  the  defendant 
pays  the  premium  into  Court  in 
that  action,  the  other  defendant 
shall,  within  one  week  after  such 
payment,  pay  the  premium  into 
Court  in  the  other  action  under 
this  rule;  and  that  the  plaintiff 
be  at  liberty  to  take  the  same 
out  of  Court;  and  if  he  elects  to 
accept  such  premiums  in  satisfac- 
tion of  such  action,  that  he  be  at 
liberty  to  proceed  to  tax  his  costs, 
at  any  lime  either  before  or  after 
the  verdict  in  the  first  action; — 
tliat  if  the  verdict  be  found  for  the 
plaintiff  in  the  first-mentioned  ac- 
tion, to  the  satisfaction  of  the  judge 
before  whom  &c.,  then  the  defend- 


Rule  absolute  (a). 

ant  in  the  other  action  shall  pay 
to  the  plaintiff  the  amount  of  the 
sum  assured  by  him,  or  such  pro- 
portion thereof  as  the  verdict  re- 
covered bears  to  the  sum  assured 
by  the  defendant  in  that  action, 
together  with  the  costs  up  to  that 
time,  to  be  taxed  by  the  Master, 
within  a  fortnight  after  the  taxa- 
tion of  the  plaintiff's  costs  in  the 
action  tried;  that  if  the  money  be 
not  so  paid,  the  plaintiff  shall  be 
at  liberty  to  file  a  declaration,  and 
sign  judgment  by  default,  for  the 
amount  in  the  action  in  which  the 
money  is  neglected  to  be  paid, 
unless  a  judge  shall  otherwise  or- 
der;— that  if  the  defendant  in  the 
first  cause  to  be  tried,  pays  the 
premium  into  Court,  and  the  ve> 
diet  is  found  for  the  defendant,  the 
plaintiff  nevertheless  shall  be  at 
liberty  to  tax  his  costs,  sign  judg- 
ment, and  issue  execution  in  the 
other  action  for  such  costs,  unless 
the  defendant  pay  the  same  within 
a  fortnight  after  the  verdict  io  the 
action  which  shall  be  so  tried  as 
aforesaid." 

A  similar  rule  was  made  in  the 
forty  six  other  actions. 
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The  King  v.  Henrietta  Lavinia  Greenhill  and  others. 

^J^^^^^'^l^n-  The  material  facts  of  this  case  were  as  follows  :— 

tilled  to  the 

custody  of  his        In  1829,  Miss  Henrietta  Lavinia  Macdonald,  (dsLUghteT 

tei7du^oti    ^^ Colonel  John  Macdonald,  of  Exeter,)  was  married  to 

of  their  mo-      Benjamin  Cuff' Greenhil/,  Esq,  of  Know!  Hall,  in  Somer- 

they' be  within  ^^^l^ire.     They  had  issue  three  daughters,  of  whom  the 

the  ageof  nui^  eldest  was  under  six  years  old,  the  youngest  two  and  a  half 

And  when    years.     In  July,  1835,  Mr.  and  Mrs.  Greenhill,  and  their 

^  in^'theTu  -  '^™^'3^>  ^'®°^  '^  *"^»*^®  »^  Weymouth.  On  the  24th  of 
tody  of  the  September,  1835,  Mrs,  Greenhi/l  discovered  that  her  hus- 
Court  will*  band  (who  was  then  in  London^)  had  for  more  than  a  twelve- 
compel  her  to  month  carried  on  an  adulterous  intercourse  with  a  woman 
into  the  cua-  ^'  ^^  name  of  Graham:  that  he  and  this  Mrs.  Graham 
tody  of  the  fa-  h^j  {„  fact,  been  living  together  and  passme  as  man 
ther,  unless  It         ,      .^      .      ,        ,  ^  .  .  ,  , 

appear  to  the    and  wife,  m  London,  at  Portsmouth,  and  at  other  places, 

dTiW  wil?be*^*  sometimes  calling  themselves  Mr.  and  Mrs.  Greenhill,  and 

improperly  re-  sometimes  Mr.  and  Mrs.  Graham.    This  information  oc* 

morals  coma-'  c^sion^d  Mrs.  Greenhill  great  afRiction,  and  she  thought 

roinated  by       jt  necessary  to  go  immediately,  with  her  children,  to  the 

being  placed 

in  the  father's   house  of  her  mother,  at  Exeter ;  but  having  m  her  posses- 

^^^Th^^       f  ^^^^  ^"'^  *  ^^^'  pounds,  which   would    have  been  insuffi* 

the  father's  cient,  or  barely  sufficient  to  defray  the  expenses  of  herself 

an^ad^lterous  *"^  ^^^  children  to  Exeter,  and  being  in  her  distress  most 

connection  is  anxious  to  obtain  the  advice  of  her  mother,  she,  by  the 

sufficient  to  "^^**  ™*^'   ^'^^■'   ^^^  received  the  information,  left  Wey- 

warrant  the      mouth  alone,  and  travelled  to  Exeter,  where  she  arrived  on 
Court  in  re- 
fusing to  en-     the  25th  of  September.      Having  there  obtained  the  neces- 

force  his  right   ^^^  pecuniary  assistance  to  enable  her  to  take  her  children 

of  his  children,  to  Exeter,  she,  on  the  26th  September,  went  with  her  bro- 

is  of  years  *     ^^^^  ®°^  sister  from  Exeter,  for  the  purpose  of  bringing 

of  discretion,    her  children  there;  but  having  arrived  at  Winterborne,  (dis- 

age,  die  Court  ^^^^  about  ten  miles  from  Weymouth,)  she  and  her  sister 

will  not  inter-  waited  there,  whilst  her  brother,  at  her  request,  went  on  to 

fere  to  place  \m 

him  under  the  Weymouth,  and  brought  her  children  to  her.     Mrs.  Green- 

htrfather?^       A///  immediately  went  with  them  to  the  house  of  her  mother 
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at  Exeter,  \rhere  they  remained  under  ber  care  up  to  the 
morning  of  the  ^7th  of  October. 

There  were  conflicting  statements,  as  to  whether  or  not  v, 

Mr.  Greenhill  had  previously  agreed  that  Mrs.  Greenhili    ^p^^ 'thJ" 
should  visit  Mrs.  Macdonald  at  Exeter,  at  this  time. 

On  the  £3d  of  October  a  writ  of  habeas  corpora  was 
issued  at  the  instance  of  Mr.  Greenhill,  commanding  his 
wife  to  produce  the  children  on  the  evening  of  the  £8th 
before  Patteion^.  J.,  at  his  residence  in  Bedford  Square. 
Mrs.  Greenhill  had  previously  instituted  a  suit  against  her 
husband  for  a  divorce  sL  mens^  et  thoro,  on  the  ground  of 
adultery,  and  which  suit  is  still  pending. 

As  soon  as  the  habeas  corpora  was  known  to  have  issued, 
and  before  its  return,  a  suit  in  Chancery  was  instituted  for 
the  purpose  of  making  the  children  wards  of  that  Court, 
and  a  petition  in  that  cause  was  presented  praying  the  pro- 
tection of  the  Court,  and  that  a  proper  guardian  might  be 
appointed  for  the  children. 

On  the  night  of  the  28tfa  of  October,  in  obedience  to  the 
habeas,  Mrs.  GreenhUl  having  arrived  with  her  children 
from  Exeter^ appeared  with  them  before  Patteson,  J.  Some 
argument  by  counsel  on  each  side  took  place  before  his 
lordship,  who  ultimately  allowed  the  matter  to  stand  over 
till  the  evening  of  Thursday  the  5th  November,  the  children 
meaatime  remaining  with  their  mother,  and  their  presence 
being  dispensed  with  by  the  consent  of  both  parties. 

On  the  morning  of  the  5th  November,  the  petition  in 
the  cause  in  Chancery  was  beard  by  S/iadwell^  V.  C,  in  his 
private  room,  but  failed ;  his  Honor  being  of  opinion,  that 
however  immoral  the  conduct  of  Mr.  Greenhill  might  be, 
unless  that  conduct  were  brought  so  under  the  notice  of  the 
children  as  to  render  it  probable  that  their  minds  would  be 
contaminated,  the  Court  of  Chancery  had  no  authority  to  in- 
terfere with  the  common  law  right  of  the  father  to  the  custody 
of  his  children ;  that  in  this  case  there  was  this  further 
difficulty  in  procuring  the  intervention  of  the  Court  of 
Chancery  in  favour  of  the  children,  that  there  was  no  fund 
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1836.  out  of  which  the  Court  could  see  that  the  children  would 
be  maintained,  for,  although  the  marriage  settlement  of  Mr. 
V,  '  and  Mrs.  Greenhill  provided  a  jointure  of  800/.  per  annum 
and  othera*  *^*"  Mrs. Greenhill,  after  her  husband's  death,  and  enabled 
the  trustees  to  raise  1^,000/.  for  the  benefit  of  the  children, 
neither  of  these  funds  are  available  during  Mr.  Greenhiirs 
life.  The  V ice-Chancellor  therefore  dismissed  the  peti* 
tion. 

On  the  evening  of  the  5th  November,  PaUeson,  J.  was 
again  attended  by  counsel  on  each  side,  and  on  the  10th  of 
November  his  lordship  made  an  order  that  Mrs.  GreenhiU 
should  deliver  to  Mr.  GreenhiU  his  three  children. 

Mr.  Greenhill  stated  that  he  had  expressed  to  his  wife  his 
contrition,  and  the  pain  he  felt  at  the  anguish  he  had  occa- 
sioned her,  but  that  she  had  rejected  every  attempt  at  reconci- 
liation; that  Mrs.Graham  had  never  seen  his  children  or  his 
wife,  and  that  he  had  not  taken  any  of  his  children  near  Mrs. 
GrahanCs  residence ;  that  he  never  entertained  a  thought 
of  bringing  his  children  or  wife  in  contact  with  Mrs.  Gra-- 
ham  ;  that  he  was  warmly  attached  to  his  children,  and  that 
his  affection  had  hitherto  been  returned;  that  it  was  his 
intention  to  take  his  children  to  his  residence  at  Knowl 
Hall,  where  he  proposed  that  they  should  permanently  reside 
under  the  care  and  superintendence  of  his  (Mr.  GreenhilVi) 
mother,  and  that  he  was  willing  that  bis  wife  should  have 
free  access  to  them. 

Wilde,  Serjt.  moved  (a)  for  a  rule  nisi  to  set  aside  the 
order  of  Patteson,  J.  It  is  apprehended  that  the  order 
went  far  beyond  the  result  of  the  authorities,  and  that  this 
Court  will  eventually  set  it  aside.  Mrs.  Greenhill  does  not 
dispute  her  husband's  right  to  the  custody  of  the  children. 
She  has  offered  to  take  them  to  any  part  of  England  Mr. 
Greenhill  shall  prescribe,  and  to  obey  his  injunctions,  pro- 
vided she  be  not  wholly  separated  from  them.     The  ques- 

(a)  In  Michaelmas  term  last. 
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don  in  thk  case  is,  not  whether  the  rights  of  the  father  are 
paramonnt,   bat  whether  the  law  is  entirely  regardless  ^f     >|n^   ir 
the   natural    claims    of  the   mother.     Here  one    of   the  v. 

children  is  under  the  age  of  two  and  a  half  years,  and  all  ^^^^^^ 
are  under  the  age  of  six  years.  [PattesoUf  J.  All  that 
appeared  before  me  was,  that  Mrs.  GreenhUl  had  left  her 
husband's  house  at  Weymouth,  and  had  returned  with  her 
brother  to  a  place  about  ten  miles  from  Weymouth ;  that 
her  brother  then  proceeded  to  Weymouth,  took  away  the 
children,  and  carried  them  to  Mrs.  Oreenhill:  that  they 
then  went  together  to  Exeter,  and  that  Mrs.  Greenliill 
refused  to  give  the  children  up.]  Mrs.  GreenhUl  resided  at 
Weymouth  in  ready-furnished  lodgrogs.  It  had  been  agreed 
between  her  and  Mr.  GreenhtU,  that  she  should  visit  her 
mother  at  Exeter,  and  she  went  there  within  a  very  short 
period  of  the  time  appointed  for  her  visit  by  her  husband. 
Tlie  mother  does  not  insist  that  the  children  shall  be  in 
the  same  house  with  her,  but  only  that  she  shall  have  access 
to  her  children.  The  real  question  is,  whether  the  right  of 
the  £itfaer  amounts  to  the  exclusion  of  the  mother.  In  all 
the  cases  it  seems  to  be  admitted  that  the  Court  will  exer- 
cise a  discretion.  A  distinction  is  made  between  the  cases 
where  the  husband  has  obtained  possession  of  the  children 
and  where  he  has  not.  If  the  husband  gets  possession  of  the 
child  the  Court  has  no  jurisdiction.  In  Rex  v.  De  Manne-- 
vUle  (a),  Mr.  Lyitan^s  case  is  referred  to.  That  was  aa 
application  for  a  habeas  corpus  by  the  mother,  to  bring  up 
the  body  of  a  child  which  had  been  placed  at  a  school,  from 
which  it  had  been  taken  by  the  father.  In  that  case  there 
had  been  articles  of  separation,  by  which  the  father  had 
bound  himself  to  let  the  mother  have  access  to  the  child. 
Lord  Manxfield  said  that  the  Court  could  not,  at  any  age, 
take  a  child  from  the  father ;  but  that,  as  he  had  constrained 
himself  by  the  articles  to  let  the  mother  have  access  to  the 
child,  if  he  chose  to  take  the  child  home,  he  must  provide 
for  the  access  of  the  mother  to  it.  The  rights  of  the  mother 

(a)  5  East,  221. 
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18S6«        Stand  much  higher  than  the  claima  of  a  third  person^  with 

^^^^>^^'^      whom  the  father  has  entered  into  a  covenant.    In  Hex  v. 

^^  De  Manneville,  Lawrence,  J.   also  mentions  Sir  William 

Gkbewhill    Murray's  case-    That  was  an  application  by  Sir  William 

Murray  to  obtain  possession  of  a  child  five  years  old,  which 

the  mother  detained.     Sir  William  had  been  divorced  from 

the  mother,  and  there  was  not,  as  it  was  alleged,  any  reason 

to  think  the  child  to  be^  his,  although  bom  before  the  di* 

vorce.     Lord  Kenyan  said,  that  the  father  was  entitled  to 

have  the  custody  of  the  child,  unless  the  Court  saw  reason 

to  believe  that  he  intended  to  abuse  his  right,  by  sacrificing 

the  child.     It  is  evident  that  Lord  Kenyan  thought  that  the 

Court  might  exercise  a  discretion.    The  same  princijde  is 

evident  from  the  case  of  Rex  v.  De  Mannemlle.     The  only 

other  case  in  which  a  judge  has  taken  infant  children  from 

their  mother,  is  Ex  parte  M*Clellan{a).      That  was  an  ap« 

plication,  by  the  father,  for  a  habeas  corpus  to  bring  up 

his  daughter,  who  was  of  tender  age,  and  in  the  care  of  her 

mother,  in  order  that  she  might  be  returned  to  the  care  of 

a  schoolmistress,  with  whom  she  had  been  placed  by  her 

father.     lPatteson,J.  That  was  a  case  before  me.    The 

fiicts  were  different*    The  child  was  at  school,  and  the 

mother  persuaded  the  governess  to  let  her  have  the  child^ 

upon  an  express  promise  to  bring  her  back  in  a  few  days  ; 

instead  of  which  she  kept  it.]     That  case  then  no  longer 

mUitates  against  the  claim  of  Mrs.  GreenlMl:  and  there  i^ 

no  authority  which  obliges  the  Court  to  give  the  father, 

under  such  circumstances  as  the  present,  the  possession  of 

these  children ;  for  in  Lytton'i  case  the  Court  refused  to 

give  the  child  to  the  father,  unless  he  would  permit  the 

-    mother  to  have  access  to  him ;  and  in  Sir  William  Murray^a 

case  it  vfras  an  adulterous  wife  who  refused  to  give  the 

child  to  the  father.    There  are  several  cases  in  which  the 

Court,  in  the  exercise  of  its  discretion,  has  refused  to  make 

an  order  that  the  child  should  be  delivered  to  the  father. 

(a)  1  DowI.P.C.  81. 
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In  Rex  v:  Smuh,  a  boy  of  fourteen  >vas  brought  up  by        1836. 
habeas  corpus  at  the  instance  of  his  father,  and  all  that  the     _.    ^ 
Court  did  was,  to   deliver  him  out  of  the  custody  of  his  v. 

auoty  where  he  had  been  staying,  and  inform  him  he  was  and^oilww!' 
at  liberty  to  go  where  he  pleased.  In  Sir  Francis  DdavoTs 
case  (a).  Lord  Mansfield  clearly  lays  it  down,  that  a  discre- 
tion is  vested  in  the  Court  in  cases  of  this  description. 
Lord  Mansfield  there  says,  **  In  cases  of  habeas  corpus, 
directed  to  private  persons  to  bring  up  infants,  the  Court  is 
bound  ex  debitojusUtue  to  set  the  infant  free  from  any  im^ 
proper  restrain^  But  they  are  fiot  bound  to  deliver  them 
over  to  any  body^  nor  to  give  them  any  privilege.  This 
nmst  be  left  to  their  discretion*  according  to  the  circum- 
stances that  shall  appear  before  theta.**  In  Ex  parte  Maria 
Dobbin  (/>)«  this  Court  refused,  under  the  circumstances,  to 
give  the  custody  of  the  child  to  the  father.  A  habeas  cor- 
pus is  only  granted  where  the  child  is  under  improper  re- 
straint, or  is  so  young  that  he  cannot  judge  for  himself* 
Rex  V.  Iiennalls(jc),  Rex  ^.  Edwards  (d)*  The  law,  in  or- 
dinary cases,  gives  the  custody  of  the  child  to  the  father, 
because  primi  facie  that  is  supposed  to  be'  the  best  cus- 
tody ;  but  where  the  child  is  of  sufficient  age  tT>  judge  for 
itself,  the  Court  will  not  deliver  it  into  the  custody  of  the 
&tfaer.  Where  the  father  applies,  as  in  the  present  case» 
not  for  the  purpose  of  really  asserting  bis  own  right,  but 
merely  for  the  purpose  of  excluding  the  mother  from  having 
access  to  her  children,  this  Court  wilU  in  the  exercise  of 
its  discretion,  refuse  to  permit  so  harsh  and  cruel  a  proceed- 
ing. The  circumstances  of  this  case  essentially  differ  from 
any  hitherto  presenited  to  the  notice  of  the  Court. 

A  rale  nisi  was   granted,  against  which,  in  the  same 
term,  cause  was  shewn  by 

Talfourdf  Seijt.    The  question  is,  whether  the  circum- 
stance of  a  husband's  engaging  in  an  intrigue,  taken  alone, 

(a)  3  Burr.  1434.  (c)  6  T.  R.  497. 

{b)  Decided  in  1829.  (d)  7  T.  R.  745. 
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1836.        ju8ti6es  the  wife  in  detaining  the  children  from  the  custody 

of  that  husband.    These  children  are  taken  away  on  a  per-* 

V.**""     sonal  provocation.     Is  that  at  all  to  vary  the  rights  of  the 

Greewhill    parties  ?     There  is  no  doubt  that  by  law  the  father  is  en- 
and  others.      .  '' 

titled  to  the  custody  of  his  children.     Even  in  the  case  of 

gross  immorality,  this  Court  will  not  interfere,  but  leave 
the  matter  to  be  dealt  with  by  the  Court  of  Chancery. 
The  wife  is  not  entitled  to  the  custody  of  the  children,  in 
opposition  to  the  claims  of  the  husband.  In  Btackstone's 
Commentaries  {a)  it  is  said,  ''  the  legal  power  of  a  father, 
{for  a  mother^  as  such,  is  entitled  to  no  power,  but  only  to 
reverence  and  respect^  (b) — the  power  of  a  father,  I  say,  over 
the  persons  of  his  children,  ceases  at  the  age  of  twenty-one.'^ 
In  Rex  V.  De  Manneville{c),  this  question  was  much  con- 
sidered, and  that  case  is  an  express  authority  to  shew  that 
under  the  present  circumstances  Mrs.  Greenhill  had  no 
right  to  detain  these  children.  In  that  case  the  mother  had 
obtained  a  writ  of  habeas  corpus,  directed  to  the  defendant 
to  bring  up  the  body  of  an  infant  of  eight  months  old.  It 
appeared  that  the  father  was  a  Frenchman,  and  the  mother  an 
Englishwoman,  and  that  this  was  their  only  child;  that  not 
long  after  their  marriage  the  mother  had  separated  herself 
from  the  father,  on  account,  as  she  alleged,  of  ill  treatment, 
and  kept  the  child — whom  she  was  nursing— with  her.  The 
father  found  means,  by  force  and  stratagem,  to  get  into  the 
house  where  the  mother  was,  and  forcibly  took  the  child, 
then  at  the  breast,  and  carried  it  away  almost  naked,  in  an 
open  carriage,  in  inclement  weather,  with  a  view,  as  the 
mother  apprehended,  of  taking  it  out  of  the  kingdom.  The 
Court,  notwithstanding  that  the  father  had  obtained  pos* 
session  of  the  child  by  fraud  and  stratagem,  refused  to  in- 
terfere.     Rex  V.  De  Manneville  is  commented  upon  and 

(a)  Vol .  i.  p.  453.  Le  p<re  teul  eserce  ceue  autorit^ 

{b)  Ueofant  i  toat  ^e  doit  hon-  duraiit  le  manage. 

iieiir  et  respect  k  ses  p^re  et  m^re.  Code  Civil  des  Franpais,  Nos. 

II  reste  sous  leur  autoritd  jusqu'^  37 1,  372,  373. 

sa  majority  ou  son  emaocipation.  (c)  5  East,  221. 
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recognized  in  ExparteM*CleUan{a).     In  Ex  parte  Skin-         1836- 
nff  (ft)  all  the  cases  are  collected,  and  the  true  distinction     ,^^^  ^^^^ 
is  taken, — that  this  Court  has  no  discretionary  power  to  v. 

control  tlie  right  of  a  father  to  the  possession  of  his  child,     nod  other». 
although  such  a  jurisdiction  may  be  vested  in  the  Court  of 
Chancery,  as  representing  the  king  as  parens  patriae.   Cases 
have  been  referred  to,  to  shew  that  this  Court  will  not 
always  interfere  to  give  to  the  father  the  custody  of  his 
children;  but  in  all  those  cases  the  children  were  of  an 
age  to  judge  for  themselves.     That  was  the  ground  of 
the  decision  in  Hex  v.  Smith  (c).     That  part  of  the  judg- 
ment in  Hex  v.  Sir  F.  B.  Delaval  and  others,  which  has 
been  referred  to,  was  delivered  before  the  father  had  cleared 
himself  of  the  imputation  that  he  had  been  a  party  to  a 
conspiracy  to  seduce  his  daughter.     In  Rex  v.  Johnson  ((/), 
which  18  recognized  in  Rex  v.  Sir  F.  B,  Delaval^  the  Court 
directed  an  infant  to  be  delivered  to  the  testamentary  guardian 
appointed  by  her  father.  In  Wellesley  v. Duke  of  Beaufort  (e), 
which  was  a  case  respecting  the  custody  of  MrJVeilesley*g 
children,  the  Lord  Chancellor,  in  giving  judgment,  made  the 
following  observations,  ''  It  may  not  be  improper  for  me 
here  to  observe,  that  when  these  applications  are  made  to 
the  Court  of  King's  Bench*  that  Court  does  so  far  acknow- 
ledge the  authority  of  this  Court,  that  the  judges  there, 
when  required  to  administer  a  law  which  they  find  they  can- 
not administer  beneficially,  say,  upon  being  informed  that 
ihe  case  of  the  infants  is  before  this  Court,  '  Let  the  matter 
ifo  on  in  the  Court  of  Chancery :  our  modes  of  acting  are 
quite  imperfect  upon  such  subjects :   We  enforce  the  rights, 
but  not  the  duties  of  parents.'    Thus  we  have  the  concur- 
rence of  the  Court  of  King's  Bench  as  to  what  the  law  of 
the  land  on  this  subject  is.**    One  ground  on  which  the  in- 
terference of  the  Court  of  Chancery  was  called  for  in  that 
case  was,  diat  Mr.  Wellesley  had  consented  that  the  children 

(tf)  iDowl.P.C.Sl.  (d)  1    Strange,  579;     S,C.  2 

(h)  9  Moore,  978.  Lord  Rayro.  1334. 


(c)  S  Strange,  989.  (e)  9  Russell,  1. 
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1886.        should  be  left  in  the  care  of  his  wife.    In  the  present  case. 

^HT^^T^'^      the  children  have  been  taken  away  from  the  residence  which 

The  Kino  .         ,  ,     ,  , 

V.  was  appointed  by  their  father,  and  he  has  never  consented 

and  otS«!^    that  they  shall  remain  with  their  mother. 

Lord  Dbnman,  C.  J.,  suggested  that  it  would  be  better 
that  some  arrangement  should  take  place,  so  that  both  par- 
ties might  have  access  to  the  children ;  and  to  effectuate 
that  object  the  rule  was  enlarged  until  this  term.  No 
arrangement  having  been  made,  cause  was  again  shewn 
against  the  rule  nisi  to  set  aside  the  order,  by 

Campbell,  A.  G.,  Talfourdf  Serjt.,  and  Wighiman.  Mr. 
Greenkill  is  denied  not  only  the  custody  of  his  children,^  but 
all  knowledge  of  where  they  are.    There  is  no  ground  for 

'  setting  aside  the  order  of  Patteson^  J.  One  alleged  reason 
is,  that  the  children  are  within  the  age  of  nurture.  That  is 
not  a  suflScient  reason.  The  law  has  given  the  custody  of 
the  children,  in  cases  of  unhappy  disputes  between  the  hus- 
band and  wife,  to  the  husband.  It  is  only  where  the  child 
is  of  the  age  of  discretion  that  it  may  select  its  own  guar- 
dian. Of  illegitimate  children,  it  is  true  that  they  cannot 
be  separated  from  the  mother  during  the  period  of  nurture ; 
but  the  law  recognizes  no  such  principle  with  respect  to 
legitimate  children.  Rex  v.  De  Manneville  was  a  case 
much  stronger  than  the  present ;  for  in  that  case  the  child 
was  an  infant  of  only  eight  months  old.  The  second  ground 
for  rescinding  the  order  is,  the  immorality  of  the  father.  It 
is  laid  down  by  Lord  Eldon,  that  this  is  a  matter  within  the 

jurisdiction  of  the  Chancellor  only.  But  assuming  that  this 
Court  has  the  same  jurisdiction  as  the  Lord  Chancellor,-^ 
will  this  Court  differ  from  the  V  ice-Chancellor,  who,  upon 
the  statement  of  the  circumstances  now  presented  to  this 
Court,  refused  to  interfere  with  the  right  of  the  father? 
This  is  not  at  all  like  the  case  of  Wellesley  v.  The  Duke  of 
Beaufort.  Mr.  Greenhill  has  uniformly  behaved  with  kind- 
ness and  affection  towards  bis  children,  and  has   never 
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dllowed  them  to  be  seen  by  Mrs.  Graham.    In  Ball  v.        1836. 
Bali  (a)  the  mother  and  her  daughter,  a  child  of  about 
foorteen  years  of  age,  presented  a  petition  to  the  Vice-  v. 

Chancellor,  and  prayed  that  the  daughter  might  be  placed  ^^^^J^^^^ 
under  the  mother's  care^  or  that  the  mother  might  be  per- 
mitted to  have  access  to  her  daughter  at  all  convenient 
times.  The  mother  offered  to  maintain  the  daughter  at  her 
own  expense.  The  father  was  living  in  adultery,  and  the 
wife  on  that  account  had  obtained  a  divorce.  The  Vice- 
Chancellor  is  reported  to  have  said,  **  The  Court  has 
nothing  to  do  with  the  fact  of  the  father's  adultery,  unless 
the  father  brings  the  child  into  contact  with  the  woman.*^ 
All  the  cases  on  this  suliject  go  upon  that  distinction,  when 
adultery  is  the  ground  of  a  petition  for  depriving  the  father 
of  his  common  law  right  of  the  custody  of  his  children. 
Mr.  Grtenkill  never  consented  that  the  children  should 
remain  with  the  mother.  He  left  her  with  the  custody  of 
the  children  at  Weymouth,  and  never  consented  that  they 
should  be  taken  to  Exeter,  at  the  time  at  which  they  were 
removed.  In  WtUesley  v.  The  Duke  of  Beaufort  there  was 
a  solemn  agreement  that  the  children  should  remain  with 
the  wife.  Here,  the  custody  of  the  mother  was  the  eus« 
tody  of  the  fether,  as  the  parties  were  not  separated.  In 
Ex  parte  Skinner,  not  only  was  the  husband  living  in  adttl-< 
tery,  but  he  actually  had  entrusted  the  child  to  the  woman 
with  whom  he  was  living  in  adultery,  and  yet  the  Court 
allowed  him  to  retain  the  child. 

Sir  W.  Follett  and  John  Henderson,  c<mtri.  It  is  not 
contended  that  this  Court  has  the  power  to  take  the  child 
from  the  father,  which  is  what  was  asked  in  the  case  of 
Ex  parte  Skinner.  But  surely  the  Court  will  pause  before 
it  makes  an  order  to  deprive  children  of  so  tender  an  age  of 
the  care  and  superintendence  of  the  mother.  The  Court 
may  be  quiescent,  and  is  not  bound  to  act.  If  this  rule  is 
made  absolute,  Mrs.  Greenhilt  will  have  no  means  of  su- 
perintending the  education  of  her  infant  daughters,  nor  will 
(a)  2  Sim.  d5< 
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1836.        she  be  able  even  to  see  them ;  for  in  Ball  v.  Ball  the  Vice- 

Jl^"^^^      Chancellor  decided  that  he  had  no  power  to  order  the 
The  KiMo      _   ,  .     ,  ,  -  1         ■  ••  1 

i;.  father  to  permit  the  mother  to  have  access  to  her  child* 

Greenbili.    Xhere  are,  no  doubt,  dicta  in  the  books  that  the  father  is 
and  others.  '  '  ^         ^ 

entitled  to  the  custody  of  his  children,  and  the  husband  to 

the  society  of  his  wife.  But  it  is  a  very  different  question 
whether  this  Court  will  make  an  order  in  the  one  case  or 
the  other.  It  is  not  contended  that  the  mother  has  a  right 
to  apply  for  a  habeas  corpus  to  take  the  child  from  the 
father.  All  that  is  contended  for  is,  that  the  Court  is  not 
hound  to  make  an  order.  There  is  no  case  in  which  it  is 
laid  down  that  the  Court  is  so  bound.  In  Rex  v.  Clark- 
son  (a)  all  that  the  Court  determined  was,  that  the  Court  is 
bound,  ex  debito  justitiae,  to  see  that  the  infant  is  under  no 
illegal  restraint.  Rex  v.  Johnson,  in  which  the  Court  or- 
dered the  infant  to  be  given  to  the  testamentary  guardian 
appointed  by  the  father,  was  overruled  by  Rex  v.  Smiih^ 
In  that  case  aIso,  all  that  the  Court  did  was — to  inform  the 
infant,  who  was  a  boy  of  fourteen,  that  he  might  go  where 
he  pleased.  In  Rex  v.  Sir  F.  B.  Delaval  it  is  laid  down, 
in  express  terms,  that  the  Court  is  not  bound  to  deliver  the 
infant  to  any  body.  Rex  v.  De  Manneville  is  the  case 
which  is  mainly  relied  on  upon  the  other  side.  That  is  no 
authority  for  the  Court  to  make  an  order  to  deliver  a  child 
over  to  its  father.  The  habeas  corpus  was  applied  for  on 
the  part  of  the  mother;  and  there  is  no  doubt  that  the 
Court  will  not  interfere  on  the  application  of  the  mother. 
Ex  parte  M*Clellan  is  inapplicable.  There  the  father  had 
placed  the  child  in  proper  custody,  and  the  mother  went 
and  took  it  away.  The  learned  judges'  reasoning  in  that 
case  proceeds  on  the  ground  that  this  Court  has  no  autho- 
rity to  take  the  child  from  the  father ;  of  which  there  is  no 
doubt.  jEIr  parte  Skinner  was  an  application  on  the  part  of 
the  mother:  so  also  was  Ball  v.  BalL  It  is  clear  then 
from  the  authorities  that  the  Court  will  look  at  the  circum- 
stances of  each  case.  Here,  the  fault  and  blame  of  the 
parents  not  living  together  must  be  imputed  to  the  father, 
(a)  1  Sera.  444. 
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Ifl  the  case  of  an  illegitimate  child  this  Court  will  interfere^ 

and  restore  the  child  to  the  mother  where  it  is  v/ithin  the     ^.    .. 

The  King 

age  of  nurture;  Rex  Y.Soper{a),  Rex  v.  Hopkins  {b)\  and  v. 

the  only  reason  that  can  be  assigned  for  the  interference  of    LJj^o^  "JiJ^ 
the  Court  in  such  cases  is,  that  the  child  is  within  the  age 
of  nurture.     The  same  reason  will   apply  to  legitimate 
children. 

Lord  Denman,  C.J. — This  is  a  rule  obtained  for  set- 
ting aside  an  order,  which  directs  that  the  children  of  Mr. 
Greenhill  should  be  delivered  up  to  him  ;  and  as,  unfortu- 
nately, the  attempts  to  arrange  the  matter  have  failed,  we 
are  now  bound  to  pronounce  what  we  believe  to  be  the  law 
upon  the  subject.     There  is  no  doubt  whatever  that  where 
a  father  has  the  custody  of  his  children,  he  is  not  to  be  de- 
prived of  them  except  under  such  circumstances  of  miscon* 
duct  as  do  not  occur  in  the  present  case ;  for  though  Mr. 
Greenhill  is  charged  with  misconduct,  yet  there  is  nothing 
b  the  case  stated  with  respect  to  his  conduct  which  has 
ever  been  held  suiEcient  to  deprive  a  father  of  the  custody 
of  his  children.     I  am  much  disposed  to  think  that  when 
the  children  were  in  the  house  which  the  father  had  rented, 
the  act  of  the  mother  in  carrying  the  children  away  was 
equivalent  to  taking  them  out  of  the  custody  of  the  father. 
That  state  of  things  would  give  him,  ex  concessis,  a  com- 
plete right  to  have  them ;  but  I  think  it  right  to  act  on  the 
general  rule.     No  doubt  ought  to  exist  on  the  public  mind 
on  this  subject.    A  decision  on  a  particular  state  of  facts 
alone   might  raise  a  doubt  as  to  whom  the  custody  of 
children  might  properly  be  considered  to  belong  to,  and 
might  lead  to  the  greatest  family  discord,  and  might  thus 
endanger  the  lives  of  the  most  helpless  part  of  mankind. 
The  effect  of  the  habeas  corpus  is,  that  the  individual  is 
brought  before  the  Court,  and  if  he  be  of  an  age  capable  of 
taking  care  of  himself,  he  may  elect  where  he  will  go ;   but 

(fl)  5  T.  R.  878.  (6)  7  East,  579. 
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if  the  peraon  be  of  such  an  «ge  that  he  cannot  take  care  of 
»j^^^^     himself  or  protect  himself  from  the  seductions  of  the  world, 
V.  to  allow  him  to  choose  where  he  will  go,  would  be  only 

andothm!^    exposing  him  to  danger.     In  that  case  the  Court  is  bound 
to  make  such  order  as  will  place  the  child  in  the  proper 
legal  custody.    Then,  what  is  that  custody?    Upon  that 
no  doubt  can  be  entertained.    The  custody  of  the  father  is 
the  proper  legal  custody.    When  there  is  danger  to  the 
infant  in  entrusting  it  to  the  care  of  the  father,  the  Court 
will  not  act  upon  the  jurisdiction   which   they  possess. 
Therefore,  if  there  were  well-founded  apprehensions  of  the 
fother's  acting  with  extreme  harshness  or  cruelty,  or  with 
gross  profligacy  or  immoral   conduct,  so  that  the   child 
would  be  in  danger  of  contamination,  the  Court  would  not 
order  the  child  to  be  delivered  to  him.     Here,  it  is  impos* 
sible  to  say  that  any  danger  of  that  kind  is  to  be  expected. 
There  is  nothing  to  make  it  probable  that  such  an  event 
will  take  place.     It  is  true  that  the  father  has  formed  an 
illicit  connection ;  but  it  is  not  pretended  that  the  woman 
with  whom  the  connection  has  been  formed  was  living  in 
the  father's  house,  or  that  his  conduct  in  this  connection 
has  been  marked  with  any  offensive  indecency.     As  far  as 
the  husband's  assurances  may  be  taken,  they  are  distinctly 
given  that  he  would  not  bring  the  children  into  contact  with 
the  woman  in  question;  and  it  is  not  to  be  presumed  that  he 
would  violate  the  assurances  he  has  thus  given.   I  must  say, 
that  looking  at  the  particular  facts  of  this  case,  I  consider 
the  removal  of  the  children  from  the  husband's  house  at 
Weymouth  to  be,  in  point  of  law,  a  surreptitious  proceed- 
ing.   This  rule  was  certainly  not  granted  from  any  feeling 
of  doubt,  but  from  a  sincere  desire  of  preventing  the  occur- 
rence of  further  misfortunes  to  this  unhappy  family.     We 
do  not  feel  that  we  could  make  any  modified  order ;  and 
we  cannot  entertain  any  doubt  that  my  brother  Paitesom 
acted  rightly. 

LiTTLEDALE,  J. — Upon   general  principles  of  law  the 
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fttber  is  entitled  to  the  custody  of  the  chiklreD.  If  they  1836. 
be  of  an  age  to  judge  for  themselves,  they  have  a  right  to 
determine  where  they  will  go;  but  if  they  be  not,  it  is  the 
boiraden  duty  of  the  Court  to  put  them  in  that  custody 
which  the  law  points  out.  Supposing  the  children  were  in 
the  custody  of  a  third  person,  and  the  question  was,  \vhe- 
ther  the  father  or  the  mother  should  be  entrusted  with 
them, — there  could  be  no  doubt  that  the  Court  would  order 
tbero  to  be  delivered  to  the  custody  of  the  father,  and  any 
application  of  the  mother  would  not  be  attended  to.  This 
is  a  stronger  case,  because  the  children  here  were  actually 
in  the  custody  of  the  father,  or  in  the  house  where  he  had 
placed  them.  He  only  seeks  to  have  them  placed  in  the 
same  custody  as  they  were  in  before  the  mother  removed 
diem. 

Williams,  J. — It  has  been  said, — and  several  cases  have 
been  quoted  for  the  purpose  of  shewing, — that,  generally 
speaking,  where  a  child  has  discretion,  and  is  of  age  and 
onderstanding  to  judge  for  himself,  all  that  the  Court  does 
is  to  take  care  that  the  option  be  left  to  the  child.  That 
undoubtedly  is  true.  In  Rex  v.  Delaval,  the  party  there 
concerned  was  not  only  considered  to  be,  but  was  in  fact 
cspable  of  exercising  a  discretion,  and  was  allowed  to  ex- 
ercise it.  What  is  to  be  done  if  the  parties  be  of  such  an 
age  as  to  be  incapable  of  exercising  any  discretion? 
There  the  Court  must  be  under  the  necessity  of  saying  to 
whom  the  custody  belongs.  To  whom  does  it  belong? 
Undoubtedly  to  the  father.  That  was  the  question  before 
ray  brother  Patteson;  and  he  having  heard  the  facts,  and 
entertaining  no  doubt  on  the  law,  made  the  order.  Nothing 
has  occurred  to  induce  us  to  set  aside  the  order.  The 
father  hat  formed  an  improper  connection;  but  that  cir- 
cumstance alone  will  not  justify  us  in  deprivmg  him  of  the 
custody  of  his  children. 

CoLEBiDGR,  J. — The  simple  question  before  the  Court 

s  2 
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1836.        now  is,  >^hether  it  shall  discharge  the  order  made  by  my 
The  King     ^''^^'^®''  Po^teson.     It  is  important  to  consider  under  what 
V.  terms  that  order  was  made,  since  a  good  deal  of  the  ai^u- 

aad  oihm.    ™^"^  ^^^  ^^^n  ^^  ^  wrong  understanding  on  that  subject. 
A  writ  of  habeas  corpus  was  issued.     In  obedience  to  that 
writ,  the  mother  and  children  were  actually  present  on  the 
iirst  occasion.     The  discussion  was  adjourned,  and  it  was 
only  by  arrangement  that  they  were  not  present  upon  the 
second  occasion.     There  is  nothing  special  in  the  order. 
It  is  nothing  more  than  what  might  have  been  said  verbally 
if  all  parties  had  been  present, — '^  You,  the  father,  have  a 
right  to  the  custody  of  these  children.'*    That  order  is  to 
be  considered  upon  strictly  legal  principles.    The  writ  of 
habeas  corpus  always  proceeds  upon  the  supposition  of  an 
illegal  restraint  of  the  body.     Where  you  have  a  person  of 
age  to  judge  for  himself,  the  case  is  a  very  simple  one,  and 
the  Court  simply  declares  any  illegal  restraint  the  party 
may  have  been  subject  to,  to  be  at  an  end ;  and  where  the 
party  has  been  in  danger  of  being  seized,  has  directed  some 
one  of  the  officers  of  the  Court  to  conduct  the  party  safely. 
In  a  case  such  as  this,  where  the  child  is  of  too  tender  an 
age  to  exercise  any  choice  of  its  own,  you  must  resort  to  the 
principles  of  law  to  ascertain  to  whose  custody  the  child 
ought  to  be  committed.   The  law  has  declared, — supposing 
there  is  nothing  in  the  father's  conduct  to  interfere  with  the 
right, — that  the  father  has  a  right  to  the  custody.     It  is  said 
that  there  are  many  cases  where  the  Court  has  refused  to.de- 
clare  that  the  father  is  entitled  to  the  custody.     That  is 
true.     It  is  only  a  presumption  of  law  that  the  legal  cus* 
tody  will  be  a  state  of  freedom,  and  that  presumption,  like 
any  other  presumption,  may  be  rebutted.    The  first  pre- 
sumption however  is,  that  the  rightful  custody  is  a  free  cus- 
tody; but  if  you  shew  that  the  father  is  about  to  place  the 
child  in  an  immoral  place,  the  Court  will  not  interfere  to 
give  him  the  custody.     The  question  is  brought  to  this, — 
Do  the  facts,  or  do  they  not,  bring  this  within  the  cases  in 
which  the  Court  has  refused  to  interfere?     If  they  do  not. 


and  others. 
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then  the  case  is  exactly  the  same  as  if  ail  the  parties  had         1836. 

been  here  on  the  floor  of  the  court — the  father  on  the  one     JT^^. 

The  Kjno 
Bide,  the  mother  on  the  other — claiming  the  children.     The  v. 

Court,  in  such  a  case,  would  order  the  children  to  be  de-    ^."^h  n^hi^"^ 

lifered  to  the  father. 

Rule  discharged  (a). 

(<i)  In  Michaelmas  term  Wight-  had  been  made  a  rale  of  court. 

mm  had  obtained  a  rule  nisi  for  This  the  Court    made  absolute, 

an  attachment  for  disobedience  to  but  directed  that  the  attachment 

the  order  of  PattetoHy  J.,  which  should  he  for  a  month  in  the  office. 


Doe  d.  Spilsbuuy  and  another  v.  Sir  Francis  Burdett 
and  others. 

Ejectment  for  messuages  and  lands  in  the  several  A  power  of 
parishes  of  Elwall,  Willington,  Repton,  and  Barrow  upon  to  he  executed 

Trent,  in  the  county  of  Derby.     A  verdict  vi'as  found  for  ^l  *  will  sign- 
'  ^     ^  -^  ,     "^  ed,  sealed,  and 

the  plaintiff  at  the  Lent  assizes,  1834,  before  Tindal,  C.  J.^  published,  b^ 

subject   to  the  opinion  of  the  Court  upon  a  case,  (with  lijeoowerln 

leave  to  either  party  to  turn  it  into  a  special  verdict,)  which  the  presence 

,    ,  ,  V        r  II  nf  and  attested 

was  m  substance  {a)  as  follows  :  1,^  ^\^f^  ^j^. 

Ludia  Hennim  Ward  was  the  only  child  oi  Joseph  Wafd,  ^e^^*»  «  well 
.....  •  r    ,  .  .     executed  bv  a 

and,  at  the  time  of  the  execution  of  the  settlement  made  will  tu  which 

previously  to  her  marriage  with  l^Vm.  Augustus  Skynner^  the  attestation 
E^q.,  was  seised  in  fee  simple  in  possession  of  the  here-  **  Witness,  A.. 
diuuients  thereby  settled,  situate  in  the  parish  of  Elwall,  ^{^^^^  \^  'J^^ 
and  in  Twyford  and  Stenson,  which  are  within  the  parish  body  of  the 
of  Barrow  upon  Trent,  being  part  of  the  estates  in  ques-  that  the  testa- 
tion, and  was  seised  in  fee  tail,  with  remainder  to  herself  in  ^"r/*  puWwhes 
....  .,.,..  «»«  declares" 

fee  simple,  of  certam  hereditaments  m  Willington,  by  her  it  to  be  his 

will,  and  the 
(«)  Many  other  facts  were  stated      opinion    was   pronounced   by  the  ^n^^trument 
in  the  special  case,  on  which  no      Court.  JhrioSs  «''S 

witness  where- 
of I  have,  to  this  my  last  will,  set  my  hand  and  seal,'*  and  a  signature  and  seal  appear 
thereto. 


Such  an  instrument,  when  thirty  years*  old,  proves  itself. 
\   Whether,  within  tluit  time,  any  distinct  act  of  publici 


ntiun  need  be  proved,  quart. 
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also  settled,  other  part  of  the  estates  in  questioD  ;  and  was 

^^^       seised  in  fee  simple  of  other  hereditaments  in  Wiilington 

d.  and  Repton,  the  residue  of  the  estates  in  question,  and  by 

andanmhJr    her  also  setUed. 

-,   ^'  Of  these  last-mentioned  hereditaments,  and  of  other  parts 

dUHDETT 

and  others,  of  the  property  settled  by  L.  H.  Ward  upon  her  said  mar- 
riage, situate  in  the  counties  of  Nottingham  and  Leicester, 
Francis  Ward^  the  father  of  the  said  Joseph  Ward,  died 
seised  in  fee,  leaving  Joseph  Ward  his  eldest  son  and  heir. 
Joseph  Ward,  by  his  will^  dated  l6th  June,  1767»  devised 
all  his  real  estate  to  his  daughter,  in  fee  (a). 

Joseph  Ward  died,  leaving  his  said  daughter  him  surviving. 
6th  December,  1 787.  Lydia  H.  Ward  intermarried  with 
Wm.  Augustus  Skynner  having  previously  executed  a  set- 
tlement, bearing  date  4th  and  5th  December,  1787,  whereby 
the  hereditaments  in  Ehvall,  Twyford,  and  Stenson,   were 
limited  to  the  use  of  trustees  and  their  heirs  during  the  life 
of  Z.  H.  Ward,  upon  trust  from  time  to  time  to  receive  the 
rents,  and  to  pay  the  same  to  such  person  as  Z.  iJ«  Ward 
should  appoint ;  and  after  the  decease  of  Z.  if.  Ward,  to 
the  use  of  such  person  or  persons,  for  such  estate  and 
estates,  upon  such  trusts,  and  for  such  ends,  intents,  and 
purposes,  as  Z.  H.  Ward,  whether  covert  or  sole,  by  her 
last  will  and  testament  in  writing,  or  any  writing  purporting 
to  be,  or  in  the  nature  of,  her  last  will  and  testament,  or  by 
any  codicil  or  codicils  thereto,  to  be  by  her  signed,  sealed, 
and  published  in  the  presence  of,  and  attested  by,  three  or 
more  credible  witnesses,  should  give,  devise,  direct,  limit,  or 
appoint ;  and  in  default  thereof,  and  subject  thereto,  to  the 
use  of   Wm.  A.  Skynner  and   his   assigns,  for  life,  sans 
waste :  Remainder  to  the  use  of  the  trustees  and  their  heirs 
during  his  life,  to  preserve,  8cc.     And  as  to  the  heredita- 
ments in  Wiilington  and  Repton,  to  the  use  of  W,  A.  Skyn- 
ner and  his  assigns,  for  life,  sans  waste :  Remainder  to  the 
use  of  the  trustees  and  their  heirs,  during  his  life,  to  pre- 

fa)  Before  the  late  statute  this      tive,  and  the  diiiiijhter  wotifd  have 
devise  would  have  been  inopera-      taken  the  fee  by  descent. 
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aerve,  &c.:  ReroaiDder  to  tlie  use  of  L.  H.  Ward  for  life, 
sans  waste:  Remainder  to  the  use  of  trustees  and  their 
faeirsy  durkig  her  life,  to  preserve,  &c. :  And  after  the  several 
deceases  of  W,  A.  Skynmr  and  Z.  H.  Ward,  remainder,  as 
to  the  hereditaments  in  Elivall,  Tw^ford,  and  Stenson,  and 
also  as  to  alt  other  the  hereditaments  thereinbefore  granted 
and  released,  to  certain  uses^  (which  have  failed  of  taking 
effect,)  remainder  to  the  use  of  such  person  or  persoos,  for 
such  estate  and  estates,  upon  such  trusts,  and  to  and  for 
such  ends,  intents,  and  purposes  as  L,  H*  Ward,  whether 
covert  or  sole,  by  her  last  will  and  testament  in  writing,  or 
by  any  writing  purporting  to  be,  or  in  the  nature  of,  her  last 
will  and  testament,  or  by  any  codicil  or  codicils  thereto,  (o 
6e  by  her  signed,  sedated,  andpubUs/ted,  in  tkepreseuce  of,  and 
attested  by,  three  or  more  credible  witnesses,  or  by  any  deed 
or  deeds,  writn^  or  writings,  with  or  without  power  of 
revocation,  to  be  by  her  sealed  and  delivered  in  the  presence 
of  two  or  more  credible  witnesses,  after  the  death  of  IF.  ^. 
Shfnner,  in  case  of  her  surviving  him,  should  give,  devise, 
direct,  limit,  or  appoint ;  and  in  default  thereof,  and  subject 
thereto,  to  the  use  of  L.  H.  Ward,  her  heirs  and  assigns, 
for  ever* 

30th  September,  1789*  L.  H,  Skynner  died,  in  the  life- 
time of  her  husband,  leaving  no  child.  She  left  at  her 
death  the  following  instrument  in  writing,  purporting  U)  be 
her  bst  will  and  tesUment,  dated  12th  September,  1789: — 

**  I,  Lydia  Henniag  Skynner,  wife  of  W.  A.  Skynner, 
£si|.,  of  Gould's  Green,  in  the  parish  of  Hilliugdoo,  in  the 
county  of  Middlesex,  do  publish  and  declare  this  to  be  my 
fatft  will  and  testament. 

^  1  appoint  my  beloved  husband,  W.  A.  Skynner,  Esq^ 
my  executor." 

Aber  several  devises  to  different  individuals,  the  will  thus 
proceeds:-*- 

**  And  as  to  all  the  rest  and  residue  of  my  estates,  real 
and  personal,  whatsoever  and  wheresoever,  or  of  what  na- 
ture, kind,  or  quality  the  same  may  be  or  consist  of,  of  which 
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I  may  be  possessed  at  the  time  of  my  decease,  and  entitled  to 
hereafter,  and  not  hereinbefore  disposed  of, — I  give,  devise 
and  bequeath  the  same  unto  my  beloved  husband,  fK.il. 
Skynnerj  Esq.,  his  heirs,  executors,  administrators,  and 
assigns,  absolutely  and  for  ever;  and  hereby  revoking  all 
former  wills  and  codicils,  I  declare  this  only  to  be  my  last 
will  and  testament. 

*'  In  witness  whereof  I  have  to  this,  my  last  will  and  tes- 
tament, contained  in  one  sheet,  set  my  hand  and  seal,  the 
12th  day  of  September,  in  the  year  of  our  Lord  one  thou- 
sand seven  hundred  and  eighty-nine. 

"Lydta  Henning  SkynnerJ^  (l.s.) 
"  Witness,— CAflr/es  j?a//,  Elizabeth  Ball,  AnnBalir 

Ann  Ball,  one  of  the  three  witnesses,  is  still  alive,  and 
was  not  examined  at  the  trial. 

At  the  death  of  L.  H.  Skifnuer,  her  uncle,  Benjamin 
Ward,  was  her  heir  at  law. 

18th  November,  1789*  A  bill  in  Chancery  was  filed  by 
William  A.  Sky  finer  (executor  and  devisee  of  his  late  wife) 
against  Benjamin  Ward  and  the  trustees  under  the  settle- 
ment of  December,  1787,  praying  to  be  at  liberty  to  examine 
the  witnesses  to  the  said  will,  in  order  that  their  testimony 
might  be  perpetuated  and  preserved. 

On  2nd  March,  1790,  Benjamin  Ward  put  inhis  answer, 
referring  the  plaintiffs  to  such  proof  of  the  due  execution 
and  attestation  of  the  will  as  they  should  be  able  to  make, 
and  in  case  it  should  appear  not  so  executed  and  attested, 
claiming  as  heir  at  law.  No  final  order  or  decree  was  made 
in  that  suit. 

On  26th  March,  1790,  the  depositions  of  Charles  BaU 
and  Elizabeth  Ball,  as  to  the  execution  of  the  said  will, 
were  filed  in  the  said  suit,  and  were,  on  the  20th  February, 
1834,  ordered  by  the  Vice-Chancellor  to  be  published  on  a 
bill  of  revivor.  Those  depositions  contain  (amongst  other 
things),  **  that  the  witnesses  examined  were  severally  sub- 
scribing witnesses  to  the  execution  of  the  said  will  of  L.  //. 
Skynner,  and  that  they  did  severally  see  her  sign,  seal,  pub* 
lish  and  declare  the  same  as  and  for  her  last  will  and  testa- 
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menty  and  that  the  other  of  them,  the  said  Charles  Ball,  and 
Elizabeth  Ball,  and  Ann  Ball,  was  then  also  present,  and 
was  the  other  subscribing  witness  thereto."  No  final  order 
or  decree  was  made  in  that  suit. 

26th  February,  1790.  Benjamin  Ward  devised  all  his 
real  estates,  whatsoever  and  wheresoever,  unto  his  nephew, 
Benjamin  Spikbarify  his  heirs  and  assigns,  for  ever. 

1790.  Benjamin  Ward  died,  leaving  Benjamin  Spils" 
bury  him  surviving. 

4th  and  6th  April,  1805.  W.  A.  Skynner  sold  and  con- 
veyed the  estate  situate  at  Elwall  to  the  defendant  Harding. 

2nd  and  Srd  June,  1815.  W*  A.  Skynner  sold  and  con- 
veyed part  of  the  estate  at  Willington  to  Miss  Frances 
Burdettt  under  whom  the  defendants,  William  Jones  Bur* 
dett  and  Sir  Francis  Burdeit,  now  claim  title  thereto. 

Ist  and  £nd  May,  1815.  TF.il.  Skynner  sold  and  con- 
veyed the  residue  of  the  estate  at  Willington  to  J.  Beale, 
under  whom  the  defendants.  Sir  Francis  BurdeU  and  Wil* 
liam  Horobin,  now  claim  title  thereto. 

2nd  and  Srd  June,  1815.  W.  A.  Skynner  sold  and  con- 
veyed the  estate  at  Repton  to  John  Smith,  under  whom  the 
defendant.  Sir  Francis  Burdeti,  now  claims  title  thereto. 

4th  and  5th  April,  1804.  W.  A.  Skynner  sold  and  con- 
veyed the  estate  at  Twyford  and  Stenson  to Glover, 

onder  whom  the  defendant,  John  Wilson,  now  claims  title 
thereto. 

All  the  above-mentioued  conveyances  were  made  for 
valuable  considerations. 

To  the  above-mentioned  proceedings  in  Chancery  and 
conveyances  being  respectively  received  in  evidence,  an  ob- 
jection was  made  by  the  counsel  for  the  plaintiff;  and  they 
were  received,  subject  to  that  objection. 

August,  1818.  Benjamin  Spilsbury  died,  leaving  the 
lessor  of  the  plaintiff,  Francis  Ward  Spilsbury,  his  eldest 
son  and  heir  at  law. 

17th  February,  1833.  W.  A.  Skynner  died. 

Lucas  Ward  Spilsbury  was  heir  of  L.  //.  Ski/nner  at  the 
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1836.        time  of  the  death  of  TF.  A.  Skynner,  and  he  executed  a  coih 
^"*'*^'*^^      veyance  of  his  interest  in  her  estates  to  Francis  Ward  Spib* 

d,  buryf  dated  95th  February,  1$27»  in  consideration  of  1000^ 

Spilsbury 
atid  another 

II.  This  case  yras  argued  on  the  £7th  of  January,  1835,  be- 

and  othJ^s.    ^^^^  ^^^  Denman,  C.  J.,  IdUkdaU,  J,,  WUliams,  J.,  and 
Coleridgej  J. 

Fint  poini :  Preston  for  the  plaintiff.     The  prbcipal  question  for  the 

^^*^«""""  ^^  consideration  of  the  Court  is,— whether  the  will  of  X.  H. 
Skynner  is  a  valid  execution  of  this  power  of  appointment ; 
and  for  the  plaintiff  it  is  now  submitted,  that  the  will  was  not 
a  valid  execution  of  the  power.  It  is  not  duly  attested  ac* 
cording  to  the  terms  of  the  power ;  and  no  evidence  can  supply 
the  want  of  proper  attestation.  The  attestation  does  not 
express  that  the  witnesses  have  seen  the  signature  or  the 
sealing,  or  have  heard  the  publication.  It  is  admitted,  thai 
under  the  Statute  of  Frauds  a  will  is  sufficiently  executed 
if  the  conditions  of  the  statute  be  in  fact  complied  with, 
although  the  attestation  of  the  witnesses  do  not  expras  that 
they  have  witnessed  the  performance  of  the  several  forma- 
lities required  by  the  statute.  A  distinction  has,  however, 
been  adopted  between  the  execution  of  a  private  power 
and  the  execution  of  a  will  under  that  statute.  It  will  be 
urged,  that  in  the  body  of  the  will  it  is  stated,  that  the  testa- 
trix signs,  seals,  and  publishes  her  will.  That,  however, 
will  not  render  the  execution  valid.  The  mere  statement  in 
writing,  by  a  testatrix,  that  she  publishes  her  will,  is  not  a 
publication.  It  does  not  appear,  upon  reading  the  will 
and  the  attestation,  that  the  witnesses  either  saw  the  conteota 
of  the  will,  or  the  signing  or  the  sealing  of  it.  In  Stanhope 
V.  Keir{a),  a  power  of  appointment  was  given  to  a  lady,  to 
be  executed  by  her  will,  which  was  to  be  signed  and  pub- 
lished by  jier  in  the  presence  of,  and  attested  by,  three  or 
more  credible  witnesses.  She  made  her  will,  in  the  body 
of  which  will  it  was  expressed  to  be  made  and  signed  on  a 

(a)  2  Simon  &  Stuart,  37. 
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cerUio  day>  and  the  attestation  was  as  follows :  **  In  the 
presenceof  J.  JB.,  CD.,  E.  F."  The  Vice-Chaucellor 
was  of  opinion  that  this  was  not  a  due  execution  of  the 
power,  since  he  could  not  assume  more  from  the  attestation 
than  that  the  witnesses  saw  the  testatrix  aign  the  instru- 
ment. In  Moodie  v.  Iteid  (a),  personal  property  was 
limited,  as  S.  C  (afterwards  S.  M,)  by  her  will^  to  be  by  her 
signed  and  published  in  the  presence  of,  and  attested  by>  two 
credible  witnesses,  should  appoint.  An  iustrument  of  this 
description  was  executed : — **  These  my  last  bequests, 
signed  by  me  this  4th  Feb.  1812.  S.  M:'  "  Witness,  B.H. 
aad  J»Hm"  The  testatrix  also  told  each  of  the  witnesses  that 
the  instrument  was  her  wilK  The  Court  of  Common  Plefts 
held  that  this  was  not  a  valid  execution  of  the  power  (^).  Doe 
V.  Pierce  (c).  Doe  v.  Peach  (d),  and  Wright  v.  Wakeford  (e), 
shew,  that  if  the  attestation  omit  to  express  that  the  wit- 
nesses have  seen  any  act  which  the  power  requires  to  be 
attested,  the  power  is  not  well  executed,  and  that  recourse 
csnnot  be  had  to  the  body  of  the  instrument  to  supply  a 
defect  in  the  attestation.  The  54  Geo*  3,  c.  l6B,  which 
was  passed  to  remedy  the  omission  to  attest  the  signature, 
also  shews,  that  if  any  circumstance  be  omitted  in  the  al- 
testation  there  can  be  no  execution  of  a  power.  It  is  the 
attestation  alone  which  the  Court  will  look  at.  This  ia  a 
case  of  all  others,  in  which  no  presumption  can  be  made, 
because  the  very  object  of  requiring  an  attestation,  is  to 
prevent  the  necessity  of  parol  testimony. 

It  may  be  said,  that  as  the  will  has  been  under  discus- 
sion from  time  to  time  in  the  Court  of  Chancery,  the  heir 
at  law  is  precluded  from  questioning  the  validity  of  it. 
There  has«  however,  been  no  adjudication  in  rem*  Accord- 
ing to  the  practice  of  the  Court  of  Chancery,  a  bill  may 
be  filed  to  establish  a  tpiV/,  but  there  can  be  no  such  bill  to 
establish  an  appointment  under  a  power.    The  bill  which 
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(a>  7  Tatint.  365. 
{I)  Pott,  «73. 
{c)  6  Tnunt.  402. 


(d)  2  Maule  &  Selw.  576. 
(f)  4  Taonl.  ai3;  S.  C  17 
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was  filed  was  merely  to  perpetuate  testimony,  and  on  that 
ground  the  evidence  was  inadmissible.  Harris  v.  Coi^ 
terell{a).  If  a  bill  had  been  filed  to  establish  the  will,  an 
issue  of  devisavit  vel  non  would  have  been  directed  to  be 
tried  in  a  Court  of  Law.  The  depositions  of  the  witnesses 
then  examined  might  have  been  receivable  in  evidence.  But 
the  depositions  in  the  Court  of  Chancery  are  not  admissible. 
The  rule  of  that  Court  is«  that  the  deposition  of  a  witness  in 
perpetuam  rei  memoriam,  who  is  alive,  is  not  receivable 
in  evidence ;  Morrison  v.  Arnold  (Jb).  [Lord  Denman,  C.  J. 
referred  to  Wright  v.  Doe  dem.  Tatham  in  error  (c).]  That 
case  only  shews,  that  if  evidence  be  admissible  per  se,  the 
circumstance  of  a  witness's  being  alive  who  can  prove  the 
same  fact,  does  not  render  it  inadmissible. 


First  point.  Follett^  S.  G.,  Sir  J.  Campbell,  Waddittglon,  and  If  kite, 

for  the  several  defendants.  The  main  question  is,  whether 
the  will  is  a  valid  execution  of  the  power.  The  argument 
on  the  other  side  is,  that  the  attestatipn  should  have  ex- 
pressed that  the  will  had  been  ''  signed,  sealed,  published, 
and  declared  by  the  testatrix,  as  her  last  will  and  testament, 
in  the  presence  of"  the  witnesses.  The  attestation  is 
sufficient.  The  cases  on  this  subject  are  not  to  be  ex- 
tended. In  many  of  the  authorities  cited,  the  attestation 
was  an  imperfect  one.  The  witnesses  professed  to  attest  a 
part  only  of  that  which  the  power  required.  On  the  face  of 
the  instrument  in  the  present  case,  every  thing  purports  to 
have  been  done  which  the  power  requires,  and  the  indivi- 
duals who  signed  their  names  as  witnesses,  must  be  pre- 
sumed to  be  witnesses  to  all  those  circumstances  which  are 
stated  in  the  body  of  the  instrument  to  have  been  done. 
What  is  the  meaning  of  the  word  '*  attested, "  as  used  in  the 
power  ?  That  the  acts  to  be  done  shall  be  witnessed.  When 
an  instrument  is  fouud  purporting  to  be  an  execution  of  a 
power,  and  the  parties  are  dead,  and  all  the  conditions  of 

(a)  3  Merivale,  678.  (c)  Ante,  vol.  iii.  268. 

(6)  19  Ves.  670. 
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tbe  power  appear  to  be  complied  with,  the  Court  will 
presume  that  all  which  has  been  professed  to  be  done,  has 
been  rightly  done.  The  Statute  of  Frauds  requires  that 
all  devises  of  lands  shall  be  in  writing,  and  signed  by  the 
party  so  devising  the  same,  and  shall  be  attested  and  sub- 
scribed in  the  presence  of  the  devisor,  by  three  or  more  cre- 
dible witnesses.  It  has  been  held,  that  it  is  not  necessary 
that  the  attestation  should  express  that  the  will  was  signed 
by  the  testator,  and  was  attested  and  subscribed  in  his 
presence.  It  is  sufficient  if  the  witnesses  see,  and  the  con- 
ditions of  the  statute  are  in  fact  complied  with ;  JEllis  v. 
Smith  {a),  Hands  v.  James  {b).  Croft  v.  Pawlett{c),  Brice 
V.  Smith  (d),  Westbeech  v.  Kennedy (e).  In  Siigden  on 
Fowers{f)j  it  is  said  that  the  statute  ought  to  receive  a  strict 


{a)  1  Vesey,jun.  11. 

(6)  Comyos'  Reports,  531. 

(c)  «  Stra.  1109. 
,  (</)  Willes,  ]. 

(e)  1  Vesey  &  Beames  362. 

(/)  4th  edition,  254.  Tbe  same 
learned  author  gave,  in  September, 
1833  (iocooj unction  with  Mr.  W. 
Hayes,)  an  opinion  upon  the  suffici- 
encj  of  the  execution  of  tbe  power, 
from  which  tbe  following  is  an  ex- 
tract:— **  Tbe  stale  of  tbe  authori- 
ties does  not  warrant  an  opinion 
that  the  will  of  Mrs.  Skynner  was  a 
▼alid  execution  of  tbe  power  of 
appointment  given  to  her  by  tbe 
settlement;  hut  there  are  strong 
groaods  of  argument  in  support 
of  the  sofficiencj  of  the  attesta- 
tioa.  We  think,  that  by  the  word 
'  witness'  tbe  persons  whose 
names  are  susbcribed  must  be 
taken  to  attest  the  observance 
of  tbe  solemnities  with  which  the 
testatrix  has,  in  the  concluding 
or  witnessing  clause,  expressed 
the  instrument  to  be  perfected, 
namely,  the  signing  and  the  tealing 
nd  that  there  is  in  effect  an 
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attestation  of  these  facts  ;  and  this 
opinion  has  the  sanction  of  au- 
thority. But  the  difficulty  remains 
of  satisfying  the  requisitions  of 
the  power  in  regard  to  tbe  attes- 
tation of  the  fact  of  publication. 
This  cannot  be  done  unless  tbe 
purview  of  the  word  '  witness' 
can  be  extended  beyond  tbe  con- 
cluding or  witnessing  clause,  to 
tbe  declaration  at  tbe  close  of  the 
will  itself.  Unquestionably  a  de- 
claration by  the  testatrix,  in  the 
language  of  tbe  clause,  would  be 
for  all  purposes  an  effectual  pub- 
lication; and  it  has  been  recently 
decided,  that  a  power  requiring 
the  witnesses  to  attest  the  pre- 
scribed ceremonies,  is  satisBed  by 
an  attestation  which  expresses 
those  ceremonies  substantially, 
though  not  in  accordance  either 
with  the  language  of  the  power,  or 
with  technical  accuracy.  In  the 
case  alluded  to  (probably  Moodie 
v,Smithf  supr^,)  the  power  re- 
quired tbe  will  to  be  duly  exe- 
cuted and  published  under  the 
band  and  seal  of  tbe  donee,  in  the 
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constnictioD^  rather  than  a  private  potver,  and  that  every 
argument  which  can  be  urged  upon  a  private  power^ 
applies  more  forcibly  to  the  statute.  If  this  had  been  a 
question,  whether  this  was  a  sufficient  execotion  within 
the  Statute  of  Frauds,  the  Court  would  not  have  per- 
mitted the  point  to  have  been  argued.  In  McQueen  v. 
Farquhar  (a),  the  power  of  appointment  required  the  instru- 
ment in  execution  of  it  to  be  signed  and  sealed  in  the  pre- 
sence of  witnesses*  The  body  of  the  instrument  purported 
to  be  signed,  sealed,  and  delivered  ;  the  attestation  applied 
only  to  the  sealing  and  delivery.  Lord  Eldon  was  of  opi* 
nion  that  the  attestation  was  sufficient.  In  Wright  v. 
Wakefordf  the  witnesses  professed  to  attest  a  part  only  of 
that  which  the  power  required.  Doe  v«  Feachy  Wright  ▼• 
Barlow,  and  Doe  ▼•  Pierce^  are  distinguishable  on  the  same 
ground.  In  Moodie  v.  Reid,  and  Stanhope  v.  Keir,  the 
body  of  the  instrument,  purporting  to  be  in  execution  of  the 
power,  did  not  state  that  the  formalities  of  the  power  had 
been  complied  with.  The  latter  is  the  only  case  which  has 
any  semblance  of  application  to  the  present ;  and  that  was 


presence  of  and  attested  by  the 
witnesses,  and  the  attestation  ex- 
pressed the  will  to  be  '  signed, 
sealed,  and  delivered,*  (not  pub- 
lished,) and  did  not  state  chose 
ceremonies  to  have  taken  place  in 
the  presence  of  the  witnesses ;  this 
was  adjudged  a  good  attestation. 

^  It  is  very  probable  that  the 
Court,  following  up  the  principle 
and  the  spirit  of  this  determina- 
tion, which  manifests  a  disposition 
to  relax  the  literal  strictness  of 
previous  decisions,  may  be  in- 
clined to  construe  the  declaration 
which  concludes  the  will  in  con- 
nection with  the  witnessing  clause, 
so  as  to  incorporate  in  that  clause 
the  ceremony  of  declaring  or  pub- 
lishing the  will,  and  thus  admit  of 
the  application  of  the  word  '  wit- 
ness' to  all   the  ceremonies  re* 


quired  by  the  power.  It  may 
even  be  contended  that  resort  to 
the  declaratory  clause  of  the  will 
itself  is  unnecessary,  inasmuch  as 
it  is  apparent  on  the  face  of  the 
witnessing  clause,  that  the  testa- 
trix signed  and  sealed  the  paper 
as  her  last  will  and  testament,  *  in 
witness  whereof  I  have  to  this  my 
last  will  and  testament,  &:c.'  and 
the  witnesses  must  be  taken  to 
attest  such  signing  and  sealin)^ 
which  would  amount  to  a  pubUctt- 
tion.  But  the  success  of  the  ar- 
gument in  favour  of  the  will  must 
depend,  in  a  great  degree,  upon 
the  inclination  of  the  Court  to 
relax  the  rigour  of  the  doctrine, 
and  help  out  the  meagreness  of 
the  attestation  by  a  liberal  con- 
struction." 
(</)  n  Ves.467. 
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decided  by  the  same  judge  who  decided  Buller  v.  Burt  (a), 
in  which  it  was  laid  down  by  Leack,  M.  R.,  that  the 
attestation  of  the  witnesses  being  considered  as  a  part  of 
the  appobtment^  it  follows,  that  where  the  word  ''  wit- 
nesses,** without  more,  is  used  in  the  attestation,  it  aflBrms 
that  all  has  been  done  in  the  presence  of  the  witnesses 
which  is  stated  in  the  body  of  the  deed(i).  In  Ward  v. 
Swift  (c),  a  power  of  appointing  was  given  by  will  to  be  by 

(tf)  See  a  report  of  this  case,     perpetuated  by  the  names  of  the 
fVt^  S8]. 

{h)  It  seems  to  be  here  assumed 
that  the  attesting  witnesses  are 
conusaDt  of  the  contents  of  the 
instmoiefit  the  eiecution  of  which 
they  attest,  and  that  the  words, 
^  I  declare  this  only  to  be  my  last 
will  and  testament,''  written  (ei- 
ther by  the  testatrix  or  by  the 
pcrsoo  who  prepared  the  will) 
Ufort  the  signing,  are  evidence 
that  afttr  the  signing  the  testatrix 
declared  to  the  witwuKi  that  the 
paper  which  she  had  just  signed 
io  their  presence,  was  her  last  will 
and  testament.  Bot  the  more  ob- 
vious construction  of  the  declara- 
tory claase  appears  to  be,  ''I  declare 
this  to  be  my  will— by  the  very  act 
oiwmtimg  that  I  so  declare  it.**  The 
dedaration  would  rather  seem  to 
form  part  of  the  will  itself;  a  part 
of  that  very  act  the  execution  of 
which  the  power  requires  to  be 
attested.  The  plain  import  of  the 
words  «'  to  be  signed,  sealed,  and 
delirered  in  the  presence  of,  and 
attested  by  three  or  more  credible 
wkneascs,*  seems  to  be,  that  the 
witnesses  are  to  bear  testimony  to 
the  obserraoceof  all  the  particu- 
lar ceremonies  prescribed  by  the 
doner  of  the  power,  (here  the 
sigoiD^  sealing,  and  publishing,) 
and  that  such  testimony  is  to  be 
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witnesses  subscribed  upon  the  in- 
strument, to  a  memorandum  ex- 
pressing thai  such  ceremonies  have 
been  observed.  It  is  true  that  in 
Bulkr  V.  Burt  (pott,  382,)  Leach, 
M.  R.,  is  represented  as  laying 
down  the  rule,  that  where  the  word 
**  witnesses,"  without  more,  is 
used  in  the  attestation,  it  affirms 
that  all  has  been  done  in  the  pre- 
sence of  the  witnesses  which  is. 
stated  in  the  body  of  the  deed.  But 
the  term  "  body  of  the  deed,"  ap- 
pears to  be  here  loosely  used  in- 
stead of  ^  the  concluding  or  wit- 
nessing clause  of  the  deed,"  to 
which  clause  the  attestation  re- 
fers, with  which  it  corresponds,  of 
which  it  may  be  called  the  corr^/a- 
tieoe,  and  of  the  terms  of  the  alle- 
gations contained  in  which  the  at- 
testing witnesses  may  therefore  be 
presumed  to  be  conusant. 

(c)  STyrwh.  132;  1  Crompt. 
&  Mees.  175.  In  that  case  the 
discussion  appears  to  have  turned 
upon  the  absence  of  words  im- 
porting that  the  will  had  been 
signed  and  sealed  in  the  prttenee 
of  the  witnesses,  rather  than  apon 
the  sufficiency  of  the  word  **  de- 
livered," which  word  appears  to 
have  been  assumed  to  be  equivalent 
to  "  published." 
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Mary  Swift  duly  executed  and  published  under  her  hand 
and  seal,  in  the  presence  of,  and  attested  by,  three  or  more 
credible  witnesses.  M.S.  signed,  sealed  and  delivered,  as  and 
for  her  last  will  and  testament,  an  instrument  ending  thus : 
"  In  witness  whereof  I  have  set  my  hand  and  seal  hereto 
this  5th  day  of  August,  a.  d.  1801,  in  the  presence  of  the 
underwritten.  Mary  Swift,  (l.s«)"  Opposite  this  was, 
''  signed,  sealed,  and  delivered  this  ^th  day  of  August, 
1801,  as  the  last  will  and  testament  of  the  said  testatrix, 
M.  S.,  who,  in  her  presence,  and  in  the  presence  of  each 
other,  have  put  our  names  as  witnesses  thereof,  if.  F.,  I,  G., 
JS.  JP."  It  was  held  in  the  JSxchequer,  that  the  power  was 
well  executed.  The  Court  of  Exchequer  could  not  have 
come  to  that  conclusion,  unless  the  witnesses  were  sup- 
posed to  testify  that  the  te3tatrix  had  done  all  that  the 
power  required  to  be  done  in  their  presence. 

The  evidence  was  admissible,  and  it  was  unnecessary  to 
call  the  surviving  attesting  witness. 


Preston,  in  reply.  Ward  v.  Swift  is  an  authority  for  the 
plaintiff.  It  was  observed  by  Lord  Lyndhurst  in  that  case, 
that  the  difficulty  was,  whether  the  attestation  imported 
that  the  will  was  signed,  sealed,  and  delivered  in  the  pre- 
sence of  the  witnesses,  for  they  would  be  witnesses  thereof 
if  it  had  been  only  acknowledged  and  not  signed  in  their 
presence.  The  decision  proceeded  on  the  ground  that  it 
was  essential  that  all  the  circumstances  required  by  the 
power  should  be  stated  in  the  attestation.  The  witnesses 
in  the  present  case  can  know  nothing  of  the  contents  of  the 
will,  and  no  presumption  can  be  made.  The  object  of 
requiring  an  attestation  to  the  execution  of  a  power  is  to 
exclude  presumption  and  parol  evidence.  That  which  was 
said  by  Leach,  M.  R.  in  Buller  v.  Burt^  wa^  extra-judicial. 
It  amounted  in  fact  to  no  more  than  this,  that  assuming  the 
rule  contended  for  to  exist,  the  case  is  not  within  it.  The 
testatrix  in  the  present  case  does  not  refer  to  the  presence 
of  the  witnesses  in  the  body  of  the  will.     Every  fact  re- 
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quired  by  that  power  ought  to  have  been  stated  in  the        18S6. 
attestation.     Attestation  oaght  to  be  contemporaneous  with         ^^^ 
the  execution  of  the  instrument.  Hawkins  v.  Kemp  (a).  d. 

SPILlBt7RT 

Cur.  adv.  vult,        and  another 

Lord   Denmax,  C  J.,  in   the   course  of  Michaelmas    aodoth^hv. 
term,  1835,  delivered  the  judgment  of  the  Court.     After 
stating  the  settlement  and  the  will,  his  lordship  proceeded 
at  follows : 

The  defendants  claim  under  the  will,  contending,  that  it  Fint  point, 
is  made  in  pursuance  of,  and  is  a  due  execution  of  the  power. 
The  plaintiflF  sajs,  that  it  is  not  a  due  execution  of  the 
power,  and  claims  under  the  subsequent  limitations  in  the 
settlement;  and  one  question  in  the  special  case  is,  whether 
that  will  is  a  due  execution  of  the  power. 

At  tbe  beginning  of  the  will,  L.  H.  Skynner  publishes  and 
declares  that  to  be  her  last  will  and  testament  At  the  end 
of  it,  she  declares  that  to  be  her  only  last  will  and  testament, 
and  says,  "  In  witness  whereof  I  have  to  this  my  last  will  and 
testament  set  my  hand  and  seal,  the  12th  day  of  September, 
b  the  year  of  our  Lord  1789«"  And  then  there  is  signed  the 
name  *' Ljfdia  Hemnng  Skynner"  and  a  seal  is  opposite  to 
it  On  the  face  of  the  instrument,  therefore,  it  appears,  that 
It  the  beginning  of  the  will  she  publishes  it,  and  at  the  end 
she  declares  it  to  be  her  last  will  and  testament,  and  that 
she  puts  her  hand  and  seal  to  it,  and  there  is  her  hand  and 
seal,  in  fact,  actually  put  to  it.  Therefore,  on  the  face  of 
the  instrument  itself,  it  purports  to  be  her  will,  and  to  be 
signed,  sealed,  and  published  by  her,  and  her  name  and  seal 
are  affixed.  It  was  proved  by  the  depositions  of  Charles 
Ball  znd  Elizabeth  Ball,  now  deceased,  that  the  will  was 
signed,  sealed,  and  published  by  £.  H.  Skynner,  in  the  pre- 
sence of  Charles  Ball,  Elizabeth  Ball,  and  Jnn  Ball. 

Objections  were  made  that  these  depositions  in  the  stage  Second  point 
of  the  proceedings,  and  considering  the  parties  to  the  suit, 
were  not  admissible  in  evidence ;  and  also,  that  one  of  the 

(a)  3  East,  410. 
VOL.  VI.  T 
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I  may  be  possessed  at  the  time  of  my  decease,  and  entitled  to 
hereafter^  and  not  hereinbefore  disposed  of, — I  give,  devise 
and  bequeath  the  same  unto  my  beloved  husband,  W.  A, 
Skynner,  Esq.,  his  heirs,  executors,  administrators,  and 
assigns,  absolutely  and  for  ever;  and  hereby  revoking  all 
former  wills  and  codicils,  I  declare  this  only  to  be  my  last 
will  and  testament. 

'<  In  witness  whereof  I  have  to  this,  my  last  will  and  tes- 
tament, contained  in  one  sheet,  set  my  hand  and  seal,  the 
12th  day  of  September,  in  the  year  of  our  Lord  one  thou- 
sand seven  hundred  and  eighty-nine. 

"  Lydia  Henmng  Skymier."  (l,  s.) 
"  Witness,— CAarfes  j?a//,  Elizabeth  Ball,  Ann  Ball.*' 

Ann  Ball,  one  of  the  three  witnesses,  is  still  alive,  and 
was  not  examined  at  the  trial. 

At  the  death  of  L.  H.  Skynner,  her  uncle,  Benjamin 
Ward,  was  her  heir  at  law. 

18th  November,  1789*  A  bill  iu  Chancery  was  filed  by 
William  A.  Sky  finer  (executor  and  devisee  of  his  late  wife) 
against  Benjamin  Ward  and  the  trustees  under  the  settle- 
ment of  December,  1787,  praying  to  be  at  liberty  to  examine 
the  witnesses  to  the  said  will,  in  order  that  their  testimony 
might  be  perpetuated  and  preserved. 

On  2nd  March,  1790,  Benjamin  Ward  put  in  his  answer, 
referring  the  plaintiffs  to  such  proof  of  the  due  execution 
and  attestation  of  the  will  as  they  should  be  able  to  make, 
and  in  case  it  should  appear  not  so  executed  and  attested, 
claiming  as  heir  at  law.  No  final  order  or  decree  was  made 
in  that  suit. 

On  26th  March,  1790,  the  depositions  of  Charles  Bali 
and  Elizabeth  Ball,  as  to  the  execution  of  the  said  will, 
were  filed  in  the  said  suit,  and  were,  on  the  ^th  February, 
1834,  ordered  by  the  Vice-Chancellor  to  be  published  on  a 
bill  of  revivor.  Those  depositions  contain  (amongst  other 
things),  "  that  the  witnesses  examined  were  severally  sub- 
scribing witnesses  to  the  execution  of  the  said  will  of  L.  H. 
Skynner,  and  that  they  did  severally  see  her  sign,  seal,  pub- 
lish and  declare  the  same  as  and  for  her  last  will  and  testa- 
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ment,  and  that  the  other  of  them,  the  said  Charles  Ball,  and 
Elizabeth  Ball,  and  Ann  Ball,  was  then  also  present,  and 
was  the  other  subscribing  witness  thereto."  No  final  order 
or  decree  was  made  in  that  suit. 

26th  February,  1790.  Benjamin  Ward  devised  all  his 
real  estates,  whatsoever  and  wheresoever,  unto  his  nephew, 
Benjamin  Spilsbary^  his  heirs  and  assigns,  for  ever. 

1790.  Benjamin  Ward  died,  leaving  Benjamin  Spils- 
bury  him  surviving. 

4th  and  6th  April,  1805.  W.  A.  Skynner  sold  and  con- 
veyed the  estate  situate  at  Elwall  to  the  defendant  Harding. 
8nd  and  Srd  June,  1815.  W.  A»  Skynner  sold  and  con- 
veyed part  of  the  estate  at  Willington  to  Miss  Frances 
Burdett,  under  whom  the  defendants,  fVilliam  Jones  Bur* 
ieU  and  Sir  Francis  Burdett,  now  claim  title  thereto. 

1st  and  2nd  May,  1815.  TK.il.  Skynner  sold  and  con- 
veyed the  residue  of  the  estate  at  Willington  to  J.  Beale, 
under  whom  the  defendants.  Sir  Francis  Burdett  and  Wil^ 
ham  Horobin,  now  claim  title  thereto. 

2nd  and  Srd  June,  1815.  W.  A.  Skynner  sold  and  con- 
veyed the  estate  at  Repton  to  John  Smith,  under  whom  the 
defendant.  Sir  Francis  Burdett,  now  claims  title  thereto. 

4th  and  5th  April,  1804.  W.  A.  Skynner  sold  and  con- 
veyed the  estate  at  Twyford  and  Stenson  to Glover, 

under  whom  the  defendant,  John  Wilson,  now  claims  title 
thereto. 

All  the  above-mentioned  conveyances  were  made  for 
valuable  considerations. 

To  the  above-mentioned  proceedings  in  Chancery  and 
conveyances  being  respectively  received  in  evidence,  an  ob- 
jection was  made  by  the  counsel  for  the  plaintiff;  and  they 
were  received,  subject  to  that  objection. 

August,  1818.  Benjamin  Spilsbury  died,  leaving  the 
lessor  of  the  plaintiff,  Francis  Ward  Spilsbury,  his  eldest 
son  and  heir  at  law. 

17lh  February,  1833.   W.  A.  Skynner  died. 

Lucas  Ward  Spilsbury  was  heir  of  L.  //.  Ski/nner  at  the 
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I  may  be  possessed  at  the  time  of  my  decease,  and  eotitled  to 
hereafter,  and  not  hereinbefore  disposed  of, — 1  give,  devise 
and  bequeath  the  same  unto  my  beloved  husband,  TF.il. 
Skynner,  Esq.,  his  heirs,  executors,  administrators,  and 
assigns,  absolutely  and  for  ever;  and  hereby  revoking  all 
former  wills  and  codicils,  I  declare  this  only  to  be  my  last 
will  and  testament. 

*'  In  witness  whereof  I  have  to  this,  my  last  will  and  tes- 
tament, contained  in  one  sheet,  sei  my  hand  and  seal,  the 
12th  day  of  September,  in  the  year  of  our  Lord  one  thou- 
sand seven  hundred  and  eighty-nine. 

**  Lydia  Henning  Skynner."  (l.s.) 
"  Witness,— CAflr/es  Ball,  Elizabeth  Ball,  AnnBalir 

Ann  Ball,  one  of  the  three  witnesses,  is  still  alive,  and 
was  not  examined  at  the  trial. 

At  the  death  of  L»  H,  Skynner,  her  uncle,  Benjamin 
Ward,  was  her  heir  at  law. 

18th  November,  1789-  A  bill  iu  Chancery  was  filed  by 
William  A.  Skynaer  (executor  and  devisee  of  his  late  wife) 
against  Benjamin  Ward  and  the  trustees  under  the  settle- 
ment of  December,  1787,  praying  to  be  at  liberty  to  examine 
the  witnesses  to  the  said  will,  in  order  that  their  testimony 
might  be  perpetuated  and  preserved. 

On  2nd  March,  1790,  Benjamin  Ward  put  inhis  answer, 
referring  the  plaintiffs  to  such  proof  of  the  due  execution 
and  attestation  of  the  will  as  they  should  be  able  to  make, 
and  in  case  it  should  appear  not  so  executed  and  attested, 
claiming  as  heir  at  law.  No  final  order  or  decree  was  made 
in  that  suit. 

On  26th  March,  1790,  the  depositions  of  Charles  Ball 
and  Elizabeth  Ball,  as  to  the  execution  of  the  said  will, 
were  filed  in  the  said  suit,  and  were,  on  the  ^th  February, 
1834,  ordered  by  the  Vice-Chancellor  to  be  published  on  a 
bill  of  revivor.  Those  depositions  contain  (amongst  other 
things),  *'  that  the  witnesses  examined  were  severally  sub- 
scribing witnesses  to  the  execution  of  the  said  will  of  L.  H. 
Skynner,  and  that  they  did  severally  see  her  sign,  seal,  pub- 
lish and  declare  the  same  as  and  for  her  last  will  and  testa- 
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menty  and  that  the  other  of  them,  the  said  Charles  Ball,  and 
Elizabeth  Ball,  and  Attn  Ball,  was  then  also  present,  and 
was  the  other  subscribing  witness  thereto."  No  final  order 
or  decree  was  made  in  that  suit 

26th  February,  1790.  Benjamin  Ward  devised  all  his 
real  estates,  whatsoever  and  wheresoever,  unto  his  nephew, 
Benjamin  SpHsbury,  his  heirs  and  assigns,  for  ever. 

1790.  Benjamin  Ward  died,  leaving  Benjamin  Spils- 
bury  him  surviving. 

4th  and  6th  April,  1805.  W.  A.  Skynner  sold  and  con- 
veyed the  estate  situate  at  Elwall  to  the  defendant  Harding. 
8nd  and  Srd  June,  1815.  W*  A.  Skynner  sold  and  con- 
veyed part  of  the  estate  at  Willington  to  Miss  Frances 
Burdett,  under  whom  the  defendants,  William  Jones  Bur-- 
dett  and  Sir  Francis  Burdett,  now  claim  title  thereto. 

Ist  and  2nd  May,  1815.  TF.il.  Skynner  sold  and  con- 
veyed the  residue  of  the  estate  at  Willington  to  J.  Beate, 
under  whom  the  defendants.  Sir  Francis  Burdett  and  Wil» 
Uam  Horobin,  now  claim  title  thereto. 

2nd  and  Srd  June,  1815.  W.  A.  Skynner  %o\A  and  con- 
veyed the  estate  at  Repton  to  John  Smith,  under  whom  the 
defendant.  Sir  Francis  Burdett,  now  claims  title  thereto. 

4th  and  5th  April,  1804.  W.  A.  Skynner  sold  and  con- 
veyed the  estate  at  Twyford  and  Stenson  to Glover, 

under  whom  the  defendant,  John  Wilson,  now  claims  title 
thereto. 

AH  the  above-mentioned  conveyances  were  made  for 
valuable  considerations. 

To  the  above-mentioned  proceedings  in  Chancery  and 
conveyances  being  respectively  received  in  evidence,  an  ob- 
jection was  made  by  the  counsel  for  the  plaintiff;  and  they 
were  received,  subject  to  that  objection. 

August,  1818.  Benjamin  Spilsbury  died,  leaving  the 
lessor  of  the  plaintiff,  Francis  Ward  Spilsbury,  his  eldest 
son  and  heir  at  law. 

17th  February,  1833.   W.  A.  Skynner  died. 

Lucas  Ward  Spilsbury  was  heir  of  L.  //.  Ski/nner  at  the 
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'*  I  Skigam  Jtfce,  foroMrly  Emgtma  Stunkopif  hereby 
give  and  bequeath  all  that  8cc.  &€.,  and  this  id  tny  iMt  will 
and  testament,  mude  and  signed  in  the  ye^r  of  ouir  Lord 
ie]8|  on  the  19th  day  of  November. 

Signed,      «  Eugema  Efce.*  (u  8.) 

^  In  the  presence  of  A.  B. 
CD. 
£.  F." 

TV>  a  bill  filed  to  have  a  deckration  mftde  as  to  the  pnV 
perty,  on  the  groand  that  the  will  WHS  not  executed  actorti* 
ing  to  the  power,  the  defendant  pleaded  the  will,  and  set 
forth  the  will  and  attestation,  and  averred  that  the  will  Was 
signed  and  published  in  the  presence  of  and  Attested  by  the 
thive  witnesses,  Set.  &c.  On  the  ai^ument  it  was  insisted 
that  the  appointment  was  not  dniy  made  by  the  vnW.  It 
was  admitted  that  the  power  retjuired  that  the  witnesied 
sholiid  attest  the  signing  and  publishing  of  the  appointment; 
but  it  was  insisted  that  the  deelaration  with  which  the  WiH 
concluded  was  in  effect  a  fubHcaHohn,  as  well  us  an  assettion 
of  a  signing,  and  that  the  witnesses,  by  adding  their  names 
to  this  declaration^  attested  b&th  facts.  DedcA,  V.C,  teid  ht 
could  not  asiBume  more  fix)nl  the  Attestation  thAn  that  they 
saw  Mrs.  Kkr  mgn  the  insttniment^  und  overmled  the  plea. 

Whether  or  not  we  entirely  agree  With  liie  Viee-Chtmtel* 
lor's  observations  in  this  case,  we  must  rematk,  that  thongh 
the  attestation  was  general,  it  immediately  follows,  and  may 
be  taken  as  adopting  a  statement  by  Ihe  testatrix^  that  the 
will  was  ngntd  by  her, — not  tigaeA  and  pttbK^hed,  in  the 
terms  of  the  power^ 

It  is  to  be  observed  that  Sir  John  Leach  WAS  the  Mastef 
of  the  Rolls,  who  decided  Butler  v.  Burtf  (a  case  not  te*- 
ported,  but  with  a  copy  of  which  we  haVe  been  fiimished(a},) 
which  was  .  heard  before  him  on  25th  February,  1829* 
Louisa  Smith,  a  married  woman,  being  by  settlement  em- 
powered to  dispose  of  certain  personal  property,  by  any 
deed,  sealed  and  delivered  in  the  presence  of  and  attested 

(a)  Vide  pott,  ZSh 
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bj  two  or  more  credible  wknesses^  eKecuted  an  instniiiieiit 
purporting  to  be  a  disposition  of  part  of  that  property  in 
fiivour  of  the  defendant  fiurf,  and  conciuding  with  the  fol- 
lowing words : 

''  Signed  and  sealed  at  Cotton  aforesaid^  this  15th  day  of 
SeptembeTi  in  the  year  of  our  Lord  ldld|  by 

<«  Witness  John  Burt,  L.  Sndth:'  (L.  a.) 

Hannak  Bowks:' 

The  bill  alleged  that  the  instrument  of  the  ftOth  of  Sep* 
tember,  1813,  had  never  been  ddtvered^  and  that  eren  if  it 
had  been  delivered,  it  was  not  a  due  execution  of  the  power. 
The  defendant  Burt^  who  claimed  under  the  appoiatmeal, 
swore  that  he  believed  that  the  instrument  had  been  delivered 
by  Mn.  S$mth  to  his  father,  J.  W*  Burty  among  whose 
papers  it  had  been  found.  The  only  question  argued  at  die 
hearing  was,  whether  the  instrument  was  a  due  eicecutiott  of 
the  power.  Lemch,  M.  R.  aaid-*''  The  aitedatum  of  the 
witnesses  being  considered  as  a  par^  of  the  appointment,  it 
must  follow  that  wken  the  words  witmeue^  without  move  is 
used  in  the  attestation,  it  affirms  that  all  has  been  done  in 
the  presence  of  the  witnesses  which  is  stated  in  the  body  (a) 
of  the  deed.  Here,  in  the  body  of  the  deed  it  is  stated 
to  be  signed  and  sealed,  but  it  is  not  stated  to  have  been 
ddheftdi  and  as  the  general  word  witneua  can  affirm  no 
more  than  the  deed  states,  there  is,  in  thia  case,  no  atteittk 
tion  of  that  essential  part  of  that  which  is  reqnired  for  the 
due  execution  of  the  power — ^the  deiivefy  of  the  deed.  The 
power  therefore  is  not  welt  executed.^'  The  Master  of  the 
Rolls  goes  on  to  say — ''  The  case  of  Moodie  v.  Reid  n  in 
pnnciple  a  complete  authority  for  this  decision.''  He  adds-^ 
*'  The  difference  in  cincumstances  between  the  two  cases,  is 
only  that  there,  the  word  published  was  omitted  ia  the  bodjr 
of  the  deed, — here,  the  omission  is  of  the  word  ddifpered.**  In 
this  case,  therefore,  the  general  form  of  attestation  was  held 
not  sniicient  to  make  the  instrumenta  good  execution  ef 
the  power,  but  the  reason  is  very  satisfactorily  explained  in 

(a)  Vide  aa<e,  269,(6). 
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isaa.  the  judgment  of  the  Master  of  the  Rolls,  in  which  judgment 

^"^f^  we  fully  acquiesce. 

'  d.  '    The  latest  reported  case  on  this  subject  is  Wood  and 

^ d  Mixber  ^^*^''*  ^*  *^^f^  ^^^  others{a)t  and  there,  under  indentures  of 

9.  lease  and  release,  a  power  was  given  to  Mary  Swift  to  ap- 

and  ottoi.  P^^"^  ^^  ^°7  '^^  ^^*>  ^^  ^^  ^^^  '^'^  ^^''  ^^^  testament,  to 
be  by  .her  duly  eiecuted  and  published  under  her  hand  and 
seal,  in  the  presence  of  and  to  be  attested  by  three  or  more 
credible  witnesses. 

.  M.  Stnfi  signed,  sealed,  and  delivered,  as  and  for  her  last 
will  and  testament,  an  instrument,  of  which  the  signature 
.and  attestation  are  as  follows : 

**  In  witness  whereof  I  have  set  .my  hand  and  seal,  this 
5th  day  of  August,  a.d.  1801,  in  the  presence  of  the  under- 
written. Mary  SufifL  (l.  s.) 

''  Signed,  sealed,  and  delivered,  on  this  5th  day  of  Au*- 
gust,  1801,  as  the  last  will  and  testament  of  the  said  testa- 
.trix,  JIfary  Swifi,  who  in  her  presence  and  in  the  presence 
of  each  other,  have  put  our  names  as  witnesses  thereof. 

H.F. 
J.G. 

On  the  trial  of  an  issue,  the  juiy  found  that  3f.  Swift 
signed,  sealed,  and  delivered  the  instrument  as  her  last  will 
and  testament,  in  the  presence  of  the  three  witnesses  who 
attested  the  execution,  and  the  Court  of  Exchequer,  on  a 
case  reserved,  certified  that  it  was  a  due  execution  of  the 
power.  The  main  question  seems  to  have  been,  whether 
there  was  a  publication  of  the  will.  This  case  was  much 
relied  upon  for  the  defendants.  We  do  not  feel  that  it  ope^- 
rates .  further  than  to  shew  that  the  precise  words  of  the 
power  n^ed  not  be  pursued  in  the  attestation,  but  that  an 
attestation  containing  equivalent  words  may  be  good. 

Here  the  power  requires  that  the  will  should  be  signed, 
sealed,  and  published,  in  the  presence  of  and  be  attested  by 

{a)  1  Croropt.  &  Mees.  171;  d  Tyrwh.  U2. 
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three  or  more  witnesises.  •  The  will,  on  the  face  of  it»  kas 
all  the  requiflUes  which  the  power  requires.  It  purports  to 
be  published,  and  to  be  signed  and  sealed,  and  the  attesta* 
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tion  is  a  general  one,  and  which  we  are  of  opinion,  in  the    ^^  another 

'  af.  »• 

BUBDETT 

and  Others. 


language  of  the  Master  of  the  Rolls,  in  Butler  v,  Burt, 
firms  that  all  has  been  done  in  the  presence  of  the  witnesses 
which  is  stated  in  the  body  of  the  instrument.''  And,  there-, 
fore,  upon  the  form  of  the  instrument  we  are  of  opinion 
that  it  is  a  good  execution  of  the  power. 

Our  principal  remarks  hitherto  have  been  on  the  attesta- 
tion ;  but  besides  the  attestation  it  is  necessaiy  to  have  the 
fact  proved  by  evidence  that  it  was  signed,  sealed,  and  pub- 
lished in  the  presence  of  three  or.  more  witnesses.  We 
stated  that  the  depositions  were  objected  to,  as  before  stated, 
— on  the  ground  that  depositions  taken  under  the  circum- 
stances these  were  could  not  be  received  in  evidence ;  and 
also  that  one  of  the  subscribing  witnesses  being  alive,  that 
witness  ought  to  have  been  called,  notwithstanding  the  case 
of  Doe  d.  Tatham  v.  Wright  (a);  but  we  said  that  these 
objections  were  immaterial,  for  the  reasons  we  should  afteP' 
wards  and  we  now  give. 

The  will  is  more  than  thirty  years  old,  and  therefore 
proves  itself  without  calling  any  witnesses,  even  were  they  all 
alive.  But  then,  on  the  will  being  put  in,  it  must  appear  to 
be  witnessed  in  such  a  way  as  proves  that  on  the  hce  of  it| 
it  was  regularly  executed  according  to  the  power;  and  as 
we  are  of  opinion  that  the  attestation  goes  the  whole  length, 
(as  far  as  the  mere  attestation  goes,)  that  all  the  requisites 
of  the  power  were  complied  with,  it  therefore  purports,  on 
the  face  of  it,  to  have  been  executed  with  all  the  requisites; 
and  it  then  becotttes  an  instrument  which  proves  itself 
just  as  much  as  any  other  instrument  of  that  age — whether 
deed  or  will  or  other  instrument — proves  itself. 

Something  was  said  in  argument  respecting  the  statute  of 
frauds,  which  requires  (6)  all  devises  of  lands  to  be  in 


(a)  Ante,  to),  iii.  368. 


(6)  Sect.  5. 
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writings  ud  signed  by  the  party  so  densiog  ihe  smne^or  by 
some  other  piN-soii  ni  hii  presence,  end  by  hb  eipress  dveo* 
tioos,  end  to  be  attested  and  snbsciibed  in  the  presence  of 
the  said  devisor  by  three  or  more  credible  witnesses  \  end 
there  is  no  dotibt  whatever  but  that  an  attestation  hi  the  pre* 
sent  form  would,  both  in  principle  and  upon  decided  cases, 
be  sufficient  to  satisfy  the  words  of  that  statnte.  Ail  that  the 
sfeatate  requires  to  be  done  by  the  testator  himself  is,  dnt 
he  should  ngn  the  wiU|  (and  one  nay  call  Aat  die  sta^ntoiy 
f¥oer  or  direction);  and  then  if  it  be  in  iact  signed,  and  wit- 
nesses put  their  names  as  witnesses  to  a  document  with  thi 
signatare  before  (heir  eyes  (and  that  is  all  the  statute  re^ 
quires  them  to  attest),  no  doubt,  one  would  suppose,  could 
ever  be  entertained  that  that  was  an  attestation  of  the 
sowing. 

But  as  the  ftrntr  in  this  case  requires  o^ikcr  things  to  bo 
attested  besides  the  s^^ning,  we  thmk  it  requires  more  die* 
cussion  and  cottsideration  than  would  arise  on  the  etatnteof 
finuds,  and  tiierefore,  though,  as  for  as  it  goes,  the  attestlb^ 
tion  under  the  statute  of  frauds  may  assist  the  decision^ 
something  more  is  requisite  to  enable  us  to  coiae  to  the  con* 
dusion  we  have  done. 

Upon  the  whole  of  «he  oase  we  are  of  opinion  that  there 
sMislbe 

JudlgaMnt  for  the  dcfendants(a). 


^)  ^ee  LBst/kWt  omc^  10  Co. 
R^  88;  Co.  Litt.  17J,  b.$  Bicr- 
rows  V.  Lock,  10  Ves.  471;  and 
the  following  American  cases.  Pi- 
gaU  ^s  BMmfmf,  1  Knn.  49S; 


Otuimi  r.Mamif  lCoss*sR«p.lO| 
Curtii  V.  HaU,  1  Sototh.  Rep.  148; 
Newbold's  exec.  v.  Lamb,  8  Sooth. 
Rep.  449;  ChurchUl  v.  Speight^ 
erne,  e  ibiyw.  Sep.  Sd& 
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Mn*  Zmimt  SmiU^  a  laarried  vronMuii  being  by  BeCUemtnt  empowered.  Where  a  power 
to  4b|)oee4»feert«iapenoiMilpro|ien^  by  a^y  deed  sealed  and  delivered  »i:iv«itotp- 
iB  die  preieAoe  of  and  attested  by  two  or  more  aadible  witnesses^  ex*  §^  ^.  ^ 
eoaicd  ao  mslroment  purportiog  to  be  a  disposition  of  part  of  tbat  tuted  in  the 
property  m  fevoiir  of  tbe  defendant  BuH.    This  tnstrament  cooclttded  pi^wnce  of  and 
withcfaa  ibUowiiv  wopds:— <<  Sigpied  and  sealed  at  Cotton  aforesaid,  ^l^^^Si^ 
this  thirteenth  day  of  September,  and  in  the  year  of  our  Lord  one  thou*  attestation  is  to 
sand  eight  hundred  and  thirteen,  by  L.  SmUh,  (l.  s.)    Witness,  John  K  Jj  ^^^^^ 
Mw^f  H^Mm  Bowiei*  of  ^^  appomt- 

Hm  plaiirtiffit  by  their  bill  alleged  that  the  kstrameDt  of  tbe  SOth  ment(a). 
Septembeiv  iBt%  had  never  beeb  delivered^  and  that  eveo  if  it  had  bees  ^^^^^^i^^ 
delivered  it  was  not  a  doe  eaeeution  of  the  power*  ply  «  witnesses 

The  defendant  BuH^  whe  claimed  under  the  appoiatment,  swore  that  il.B.  and  CD./' 
be  beKeved  that  tbe  ioetrament  bad  been  delivered  by  Mrs.  SmUk  to  his  [^^^^^2l 
father  J.  &  BuHf  among  whose  papers  it  had  been  foand.  has  been  done 

The  oaly  ^oeeliaa  ai^aed  at  the  heansg  waS|  whether  tbe  instnimen  t  in  the  presence 

eluding  or  wit- 
Itm  and  l^mch  for  tbe  plaintsHs :  It  U  noW  settled  diaththe  witnesses  nessinjEr  clause 
flMtall»t«very<hif«  which  is  aeoessaiy  for  the  doe  auoadon  of  the  ^otfvTb^^ 
pelrer,  WtigfUv.  Wwh^m^  17  Vee*  454,  4  THuat.  813{  Dae  n  Fien^  done. 
6  Taunt.  402;  Doe  v.  Pmck,  S  M.  1^  S.  576;  Wright  Vi.  BittUm,  3  M.      But  a  power 
&  S.  518;  54  Geo.  8,  c.  168.    In  the  present  case  those  requisites  are  point  bvanv^ 
sealing  And  delivery)  and  Us  the  delivery  is  not  m^ntiotted  ^either  in  deed,  sealea  and 
the  attestation  or  in  the  body  of  the  deed*  it  is  impossible  to  pretend  ^^i*vtrtd  in  the 
that  there  is  any  attestation  xjf  l)w  delivery.    In  Moodier.  Reid,  1  attested bv two 
Madd.  516,  and  7  Taunt.  355,  a  power  which  was  to  be  executed  by  witnesses,  is  not 
will  signed  aad  paUisbed  ia  the  preseaoe  of  and  attested  by  two  wit-  ^11  ^^^ 
nesses,  was  held  to  be  not  well  executed  by  a  will  wliich  concluded  with  J^^h  tbe  wit- 
these  words  ^  Signed  by  me,  &c.^'  and  was  attested  thus,  **  Witnesses  nessiag  clause, 
A.B.,  and  C.  D."    The  slim6  tuVe  was  feltewed  in  9t<mhope  Vv  Kier,  8  with  wW<*  it 
Sim.  &  Sta.  37.    In  those  two  cases  the  attestation  was  deemed  insufli*  u  f\g^  i^ 
dent,  because  it  did  not  extend  to  the  pubUaUion:  atad  for  a  like  reason  sealed  by  /.  $•* 

it  ttitit  be  bad  l>ele,  because  h  does  ttot  extend  «o  the  ddivety.  *?d  *??**!*  . 

'  ^  theaUMiaiioniS 

sinspiy«<wib> 
"Drdove  and  Flather,  for  the  defendant  Burt.    In  Moodie  v.  B^H  ntess  wt.  fi» 
tbe  decision  proceeded  on  the  ground  tfiftt  %  wilt  as  sifch  does  toot  re^-  ^''^  ^*  '^*' 
qmn  publication,  and  therefore  tliat  a  general  attestation  could  notba 
coasideffod  to  indade  a  phraseology  which  the  nature  of  the  instrument 
did  oot  m^e  vsseatial^    Bat  aa  instrument  pacpmting  to  be  a  deed  is 

(a)  It  wbald  ibeieibte  item  th\i  ^  power,  widiin  ^e  period  dmiog  ^nftMh, 

attestation  must  be  a  tfoatsmptfranfoiii  the  power  of  the  donee  continues,  and 

ae^  or  at  least  that  it  meat  beooaae  that  an  attestation  affixed  after  the 

psit  of  the  instrament  taecating  the  dtath  of  the  donee  would  be  aaiilli^ 
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18S9^        not  a  deed,  unless  it  be  delivered;  and  general  words  of  attestation  an- 

^<^V^       nezed  to  it  must  be  deemed  to  attest  a  circumstance  which  is  essential 

BuLLBB        to  its  existence  as  a  deed.    In  Wright  ▼.  Wahtford  and  the  other  cases 

Burt.      '   ^^  ^^^  ^'"^>  ^^  attestation  speci6ed  the  facts  which  were  attested; 

namely,  sealing  and  delivering^  but  omitted  to  specify  ngning.    They 

furnish  a  rule,  therefore,  only  where  the  memorandum  of  attestation 

specifies  the  precise  acts  which  the  witnesses  attest,  and  they  have  no 

application  to  attestations,  in  which  the  names  of  the  witnesses  are 

merely  preceded  by  «  Witnesses,''  "  Witnessed,"  "Attested,*  or  some 

similar  phrase. 

Leach,  M.R.— The  attestation  of  the  witnesses  being  considered  as  a 
part  of  the  appointment,  it  follows  that  where  the  word  **  witnesses** 
without  more,  is  used  in  the  attestation,  it  affirms  that  all  has  been  done 
in  the  presence  of  the  witnesses  which  is  stated  in  the  body  (a)  of  the  deed. 
Here  in  the  body  of  the  deed  it  is  stated  to  be  signed  and  sealed,  but  it 
is  not  stated  to  have  been  delivered ;  and  as  the  general  word  ^  wit- 
nesses" can  affirm  no  more  than  the  deed  states,  there  is  iii  this  case  no 
attestation  of  that  essential  part  of  what  is  required  for  the  doe  exer- 
cise of  the  power,— the  delivery  of  the  deed.  Tlie  power,  therefore,  is 
not  well  executed. 

The  case  of  Maodie  v.  lleirf(5),  is,  in  principle,  a  complete  authority 
for  this  decision;  the  diffiirence  in  circumstances  between  the  two  cases 
is  only  that  there  the  word  "publilhed,"  was  omitted  in  the  body  of  the 
deed,  and  here  the  omission  is  of  the  word  <*  delivered.*' 

(•)  Aipra,  366.  (6)  1  Msdd.  616 ;  7  Taant  366. 
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3kuJLs  and  Mabtin  v.  Plant.    (Id  Error.) 


word '^appur-  TRESPASS  quare  clausum  fregit.     Plea:  that  the  closes 

tenances,*         j^  which,  8(c.,  were  part  of  Woods  Eaves  House  Farm* 

in.  a  deed,  .  , 

an  easement     and  that  Thomas  SmaUwood  and  Maria  his  wife,  in  her 

which^  though 

enjoyed  de  facto,  has  no  legal  existence,  docs  not  pass. 

As  where  it  has  becoine  extinct  by  unity  of  possession. 

But  in  a  deed  to  declare  uses,  the  word  ''appurtenances"  is  not  to  be  uken  in  its 
strict  technical  sense,  where  in  creating  the  seisin  to  serve  such  uses  the  deed  creates 
an  easement  de  novo^  to  which  alone  the  use  of  the  word  appurtenances  can  be  re^ 
far  red. 

Where,  therefore,  A»  and  B.,  coparceners,  conve?  to  C.  Whiteacre  and  Blackacre, 

together  with  all  ways  "  therewith  usually  held,  used,  occupied,  or  enjoyed,''  to  the  use, 

»-as  to  Whiteacie  and  the  apmartenancaf  of  A,  and  his  heirs;  and  as  to  Blackacre  and 

.  the  appurtenances,  of  B.  and  his  heirs, — a  way  used  before  the  partition  from  Whiter 

acre  over  Bladncre  vests  in  A* 
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right,  and  EKxabeih  Hector i  being  seised  of  undivided 
mMeties'of  the  farm,  and  of  certain  messuages/ tenements 
and  hereditaments^  called  respectively  Park  Hall  and  Park 
HouBe,  on  lOtfa  November,  IB1£,  by  indenture  of  release 
(to  which  Thomas  Huxley  and  Richard  Spearman  were 
parties)  for  making  a  partition  and  division  of  the  several 
messuages,  8cc.,  and  for  conveymg  and  assuring  the  said 
messuages,  &c.  to  tlie  several  uses,  upon  the  trusts  and  to 
and  for  the  several  intents  and  purposes,  and  in  the  manner 
thereinafter  limited  and  declared,  Smallwood  and  wife,  and 
Elizabeth  Hector,  according  to  their  estates  and  interests  in 
the  hereditaments,  conveyed  to  Huxley,  Park  Hall  and 
Park  House,  to  which  they  were  entitled  by  descent  as  co* 
parceners,  and  Woods  Eaves,  to  which  they  were  entitled 
under  a  settlement  in  tail  general,  and  also  an  allotment 
under  an  inclosure  act,  together  with  "all  houses,  out- 
houses, edifices,  &c.,  ways,  paths,  passages,  8cc;  easements, 
profits,  &c.,  rights,  members  and  appurtenances  whatso- 
ever, to  the  said  messuages  or  tenements,  lands  and  here- 
ditaments,  lying,  belonging,  or  in  anywise  appertaining,  or 
therewith  usually  held,  used,  occupied,  or  enjoyed,  or  ac- 
cepted, reputed,  deemed,  taken,  or  known  as  part,  parcel  or 
member  thereof:*'  To  hold  Park  Hall  and  Park  House  to 
Huxley  wad  his  heirs,  to  the  uses  thereinafter  expressed ; 
and  to  hold  Woods  Eaves  Farm  and  the  allotment,  to  Hux^ 
ley  and  his  heirs,  to  the  use  of  Huxley  and  his  heirs,  to 
-make  him  tenant  to  the  prsecipe  in  a  recovery:  That  the 
indenture  also  contamed  a: covenant  by  Smallwood  WiUlx 
Spearman  to  levy  a  fine  of  their  moiety  in  Park  Hall  and 
Park  House,  and  a  declaration  that  a  recovery  should  be 
suffered  of  the  Woods  Eaves  estates :  That  the  indenture 
.dien  declares  the  uses  of  the  fine,  recovery,  and  conveyance 
to  be  as  for  and  concerning  Park  Hall  and  Park  House, 
with  the  buildings,  lands,  hereditaments,  and  appurtenances 
thereunto  respectively  belonging,  and  also  the  said  allot- 
ment of  common^  with  its  appurtenances,  to  the  use  of  such 
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IBSa.        person  or  persons,  and  for  such  estate  or  estates^  &o.  as 


SmaUwood  at  any  time  by  deed  shouM  appoint^  and  in 
aad  anodMr  default  of  such  appointmeot  and  subject  thereto,  to  SmaU* 
p/^*  wood  for  life,  with  further  limitations  over,  and  as,  for  and 

concerning  Woods  Eaves  House  Farm,  with  the  bttUdtngs, 
lands,  hereditaments,  and  appurtenapces  thereto  belonging 
to  the  only  proper  use  of  HHzab^k  Hector,  her  heirs  aad 
assigns  for  ever:  That  the  fine  and  recovery  were  levied 
and  suffered,  and  that  long  before  and  at  the  time  of  the 
making  of  die  indenture,  and  levying  the  fine  and  suffering 
the  recovery,  the  occupiers  for  the  time  bemg  of  Park  Hall 
had  always  been  used  to  have  and  enjoy  a  certam  way  from 
a  certain  highway  into,  through,  over»  and  along  the  said 
doses  in  which,  8lc,,  towards  and  unto  Park  Hall,  and  sp 
back  again,  &c»  at  their  free  will  and  pleasure,  for  the  con- 
venient use  and  occupation  of  Park  Hall )  and  that  the  said 
way  had  before  and  at  the  time  of  the  indenture,  fine,  and 
recovery,  been  always  held,  used,  occupied  and  ^joyed 
therewith.  The  plea  then  deduced  the  title  to  Park  Hall 
and  the  various  appi|rtenances,  including  the  right  of  way 
(assuming  it  to  have  been  passed  by  this  Indenture),  from 
SmaUwood  to  James,  one  of  the  defendants  below,  imd  jus- 
tified the  trespasses,  as  to  Jame$,  in  his  own  right  as  owner 
and  occupier  of  Park  Hall,  and  as  to  Martim,  as  Us  tenant, 
by  reason  of  the  right  of  way. 

General  demurrer  and  joinder, 

tJpon  argument  (a),  the  Court  of  King's  Bench  gave  judg- 
ment upon  the  demurrer,  for  Plani,  the  plaintiff  below, 
James  and  Martin  brought  a  writ  of  error;  and  the  case 
was  argued  June  the  18th,  1036,  before  Tindal,  C.  J.,  Lord 
Abinger,  C.  B.,  Park,  J.,  Vaugkan,  J.,  BoMamquet,  J.,  and 
Jlderson,  B.,  by  Sir  W.  Folktt,  for  the  plaiutiffe  (in  error),  and 
by  J2.  V.  Richards,  for  the  defendant  in  error,  upon  neariy 
the  same  grounds  as  those  taken  in  K.  B«    The  following 

(a)  Ante,  vol.  ii,  899,  sd^  5  fiain.  &  Ado|,  789* 
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•utboritiet  were  cited  i—WhaiUy  v.  Tompfon (a),  Bro.  Abr.        ib86. 
tit,  ExtiDguishment  et  Suspencion,  pL  15  (ft),   Morris  v. 


(a)  1  Bos.  &  Poll.  371. 

(&}  Citing  121  j;.  3)  st.  2.  (John 
A  Smetehome  ▼.  ito^f  de  Holt 
md  Clariim  his  wife^  H.  91  B.  8, 
fb,S,pl,  jf.  IHe  plaintiff  broi«bt 
Mlixe  of  nusance^  and  daclartd 
that  whereas  he  had  a  water-mill 
m  the  town  of  B.,  and  a  pond  (un 
gwgd)  to  ratain  the  water  in  the 
twwn,  from  which  pond  to  the 
null  (ii|  quel  gni^e  tanque  al  mo- 
Ijrn)  there  ought  to  be  a  road  over 
tlie  liM^d  of  the  said  Robert  and 
fhrma  to  oarrjr  timber,  and  to 
draw  a  boat  upon  the  said  water, 
laden  with  timber  and  all  other 
necessaries  to  repair  the  mill ;  yet 
theeaid  Robert,  and  Clerim  his 
wi£»,  had  raised  a  house  aerasa 
this  said  road,  whereby  he  could 
not  go  to  his  mill  to  repair  it  as 
he  used,  l>nt  was  obliged  to  go 
tiro  leagues  about. 

Skip.{Sk^imnthfSeiit,)  Sir,  we 
say  that  the  land  over  which  he 
dairas  this  road,  and  the  pond 
and  the  mill  to  which  he  claims 
the  road,  since  the  time  of  memory, 
were  in  the  hands  of  one  William^ 
so  that  this  road  cannot  be  claimed 
as  appendant;  wherefore  we  do 
not  intend  that  he  can  maintaip 
assize  without  shewing  title. 

Momb.  (Mowbray,  Segt.)  Sir, 
we  say  that  before  the  seisin  of 
WWiamf  of  whom  they  have 
spoken,  the  mill  and  the  pond 
were  in  one  hand  and  the  land  in 
another  band,  and  all  time  so  con- 
tinaed,  since  the  Ume  of  memory, 
vntil  the  seisin  of  WilUam;  and 
we  say  that  Wtiiiam  had  issue, 
two  daughters,  of  whom  Clanua 
is  one,  and  John,  the  now  plain- 


tiSf  is  the  issue  of  the  otlier,  be- 
tween whom  partition  (purparty) 
was  made,  so  that  the  land  was 
allotted  for  the  purparty  of  Ck» 
riMfl,  and  the  mill  and  the  pond 
were  assigned  for  the  purparty  of 
the  other  sister;  and  it  was  agreed 
between  them  that  she  should 
have  the  road  over  Clariuu*9  land, 
to  use  it  aa  it  had  been  used  be* 
fore.  And  this  we  are  ready  to 
verify;  and  we  demand  judgment 
and  pmy  the  assise. 

Shp.  At  the  lea^t  they  hafe 
acknowledged  that  in  the  seisin  of 
William  it  was  disappendant;  and 
the  purparty  which  they  have  al- 
leged, they  cannot  claim;  but  be* 
papse  they  say  that  a  composition 
took  place  (se  tailla)  between  the 
two  sisters,  that  she  should  have 
t|ie  road,  and  that  lies  in  specialty; 
and  of  that  they  shew  nothing; — 
Wherefore  we  demand  judgment 
if  they  ought  to  have  the  assize. 

Hill.  (HrLLABY,  J.)— A  thing 
granted  in  partition  may  be  aver- 
red without  specialty;  for  if  one 
parcener  grants  to  the  other  a 
rent-charge,  because  her  purparty 
was  worth  more  than  the  purparty 
of  the  other  was  worth,  I  say  that 
of  that  rent  the  parcener  shall 
have  an  action  without  specialty : 
wherefore  also  it  seems  here. 

Shar2».  (Shabsshvl,  J.) — Al- 
though she  had  the  road  without 
specialty,  that  does  not  prove  that 
she  shall  have  assize  of  it  if  she 
be  distur|>ed ;  for  suppose  I  grant 
to  you  a  road  over  my  land,  by 
specialty,  to  such  a  mill,  when 
you  are  not  seised  at  that  time  of 
the  mill,  but  you  purchased  the 
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EdgUU<m(a),  Clements  v.  Lamberi{b),  Barlow  v.  Rhode${o), 
Com.  Dig.  tii.  Chimio,  (D.  3). 

Cur.  adv.  vuli. 

TiNDAL,  C.  J.,  on  the  24th  of  February^  1836,  delivered 
the  judgment  of  the  Court  as  follows : 

This  case  comes  before  us  upon  a  writ  of  error,  brought 
on  a  judgment  of  the  Court  of  King's  Bench,  given  for  the 
plaintiff  below  upon  a  demurrer  to  the  defendants*  plea, 
that  Court  having  in  effect  determined,  by  their  judgment, 
that  the  right  of  way,  under  which  the  defendants  below 
have  justified  the  trespasses  complained  of,  did  not  pass 
under  the  indenture  of  release,  the  fine,  and  the  recovery 
set  out  in  the  defendants'  plea.  There  will  be  no  necessity 
for  us  to  enter  into  the  discussion  of  the  principles  of  law 
upon  which  the  judgment  of  the  Court  below  has  pro- 
ceeded, with  respect  to  which  principles  there  is  no  differ- 
ence in  opinion  between  this  Court  and  the  Court  of  King's 
Bench.    We  all  agree  that  where  there  is  a  unity  of  seisin 


mill  afterwards, — I  say  that  al- 
though I  disturb  jou  of  that  road 
afterwards,  you  shall  not  have  an 
assise,  but  you  mutt  resort  to  your 
writ  of  covenant :  wherefore  fdso 
it  seems  here. 

1%.  (R.  Tkorp,  Segt.)  In  your 
case  it  is  no  wonder  that  he  should 
not  have  the  assize,  because  he 
had  not  the  freehold  to  which  he 
was  to  have  the  road  at  the  dme 
the  road  was  granted ;  and  there- 
fore he  could  not  have  had  assize, 
although  he  should  have  been  dis- 
turbed at  the  time  when  it  was 
granted ;  and  since  he  could  not 
have  assize,  the  purchaser  of  the 
freehold  afterwards  could  not 
maintain  this  action;  but  in  the 
present  case  we  have  had  the 
freehold,  to  which  we  claim  the 
road,  of  as  high  a  time  as  the  road 


is  claimed  of  us,  &c.;  and,  besides, 
there  is  no  word  in  our  writ  which 
supposes  the  road  to  be  more  ap- 
pendant than  a  thing  commencing 
by  specialty,  for  our  writ  is  only 
quod  obstruxit  quandam  viam,  ad 
nocumentum  liberi  tenement!  sui, 
&c.;  and  all  this  is  truth  upon  the 
matter  which  we  have  shewn. 

And  then  the  assize  was  granted 
by  advice,  &c. 

By  Fitz.  Abr.  tit.  Nusance,  pi. 
9,  and  another  report  of  the  same 
case,  SI  lib.  Ass.  fo.  74,  pi.  1,  it 
appears  that  the  assize  was  brought 
in  Somerset,  and  adjourned  for  dif- 
ficulty into  the  Common  Pleas, 
where  the  argument  took  place. 

(a)  3  Taunt.  24. 

(6)  1  Taunt.  905. 

(c)  1  Croropt.  &  Mees.  439;  3 
Tyrwh.$80. 
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of  the  land,  and  of  the  way  over  the  land,  in  one  aad  the 
same  person,  the  right  of  way  is  either  extinguished  or  sus- 
pendedy  according  to  the  duration  of  the  respective  estates 
io  the  land  and  the  way;  and  that  after  such  extinguishment, 
or  during  such  suspension  of  the  right,  the  way  cannot  pass 
as  an  appurtenant  under  the  ordinary  legal  sense  of  that 
word.  We  agree  also  in  the  principle  laid  down  by  the 
Court  of  King's  Bench,  that  in  the  case  of  an  unity  of 
seisin,  in  order  to  pass  a  way  existing  in  point  of  user,  but 
extinguished  or  suspended  in  point  of  law^  the  grantor  must 
either  employ  words  of  express  grant,  or  must  describe  the 
way  in  question  as  one  '^  used  and  enjoyed'*  with  the  land 
which  forms  the  subject-matter  of  the  conveyance. 

But  agreeing  thus  far  with  the  Court  below,  we  feel  bur-* 
selves  compelled  to  differ  from  it  in  the  application  of  these 
principles  to  the  present  case;  for  we  think  the  intention  of 
the  grantors  Io  pass  the  way  in  question  to  the  owner  of  the 
Park  Hall  estate,  appears  from  the  deed  itself,  and  that 
there  are  words  contained  in  that  deed  sufficient  to  carry 
such  intention  of  the  parties  into  effect. 

It  appears  from  the  recitals  in  the  deed,  that  at  the  time 
of  its  execution,  that  is,  on  the  10th  November,  181(2»  the 
Park  Hall  estate,  in  respect  of  which  the  right  of  way  is 
claimed,  was  vested  in  the  two  sisters,  Maria,  the  wife  of 
Thoma$  Smallwood,  and  Elizabeth  Hector,  as  coparceners 
in  fee^  claiming  by  descent  from  their  father,  and  that  at 
the  same  time  the  Woods  Eaves  House  estate,  which  com- 
prises the  land  over  which  the  way  extends,  and  which 
came  from  their  mother,  was  vested  in  them  as  tenants  in 
common  in  tail  general,  under  a  settlement  made  upon  their 
Cither  and  mother's  marriage. 

There  can  be  no  doubt  therefore  but  that  any  right  of 
way,  which  before  the  unity  of  seisin  of  these  two  proper- 
ties might  have  belonged  to  the  Park  Hail,  estate,  over  the 
lands  of  the  Woods  Eaves  House  Farm,  became  suspended 
in  law  from  the  moment  when  such  unity  of  seisin  com- 
menced,, and  that  such  suspension  of  the  right  would  con- 
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1836.        tinue  until  the  unity  of  seisin  should  cease  by  the  determi* 

'^^^'''^^      nation  of  the  estate  tail. 
James 
and  another        It  appears   however  from   the  plea,  the  averments   in  ^ 

Plakt  ^'J^ich  are  admitted  by  the  demurrer  to  be  true,  "  that  long 
before  and  at  the  time  of  the  making  of  the  said  indenture, 
&c«  the  occupiers  for  the  time  being  of  the  Park  Hall  estate 
bad  always  been  used  to  have  and  enjoy  a  certain  way, 
therein  described,  over  the  closes  in  which,  &c.  and  back 
again,  for  the  convenient  use  and  occupation  of  Park  Hall 
aforesaid,  and  that  such  way  had  before  and  at  the  time  of 
making  of  the  indenture,  8cc.  been  always  held,  occupied 
and  enjoyed  therewith."  And  that  this  was  the  very  same 
way  in  dispute  between  the  parties,  is  evident  as  well  from 
the  defendants' justifying  under  it,  as  from  the  plaintiff's  not 
new  assigning  trespasses  committed  out  of  and  beyond 
this  way  so  described  in  the  plea. 

It  appears  therefore  judicially  to  the  Court,  that  the  way 
in  question  always  existed  as  a  way  for  the  convenient  use 
and  enjoyment  of  Park  Hall,  and  has  always  been  held  and 
occupied  and  enjoyed  therewith,  that  is,  not  ouly  before 
the  unity  of  seisin  of  the  land  and  way  over  it,  but  since 
and  during  that  unity,  and  notwithstanding  the  legal  effect 
of  such  unity  of  seisin,  and  indeed  up  to  the  very  time  of 
the  execution  of  the  deed.  This  being  so,  the  reasonable 
inference  must  be,  that  in  a  deed  making  a  partition  be- 
tween the  two  sisters,  it  was  the  intention  of  the  contracting 
parties  that  each  should  take  the  whole  of  the  estate  allotted 
to  her  in  the  same  plight  and  condition^  as  to  all  its  conve* 
fdences  and  means  of  enjoyment,  as  it  was  held  and  occupied 
at  the  time  such  partition  was  made;  and  no  reason  can  be 
suggested,  k  priori,  for  supposing  that  a  way  which  had 
always  been  found  useful  and  convenient  for  the  enjoyment 
of  the  Park  Hall  estate,  and  which  for  that  purpose  had 
been  always  held  and  enjoyed  by  the  tenants  of  Park  Hall, 
and  which  continued  so  to  be  up  to  the  time  of  the  very 
partition  made,  should,  after  the  partition,  cease  to  be  held 
and  enjoyed  for  the  same  purpose  by  that  sister  to  whom 
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Park  Hall  was  allotted.  ladeed^  so  strong  is  that  infer- 
€Dcey  that  authorities  are  not  wanting  to  shew  that  where  a 
way  has  been  extinguished  by  the  unity  of  seisin  of  two 
estates,  by  the  partition  of  those  estates  the  way  is  revived. 
Thus  it  is  laid  down  as  law,  1  Jenk,  Cent.  ca.  37  (a),  that  a 
way  is  extinguished  by  unity  of  possession^  and  is  revivable 
afterwards  upon  a  descent  to  two  daughters,  where  the  land 
through  which,  &c.  is  allotted  to  one,  and  the  other  land,  to 
which  the  way  belonged,  is  allotted  to  the  other  sister;  and 
this  allotment,  without  specialty  to  have  the  way  anciently 
used,  is  sufficient  to  revive  it.  And  to  the  same  point  is 
the  authority  of  Bro.  Abr*  tit.  Extinguishment,  15  (J)),  with 
this  difference  only,  that  Lord  Brooke  adds, ''  tamen  videtur 
que  est  novel  chimin.'' 
But,  independently  of  this  general  inference  of  intention, 
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(a)  Pa.  20,  citing  21  E.  3,  Fitz. 
NusauDs,  pi.  2  &  3,  (with  two  other 
teferences,  which  are  misprinted.) 

Fitz.  Abr.  tit.  Nusauns,  pi.  2,  is 
ao  abridgment  of  the  case  ofSmete- 
borne  v.  Holt  et  ux.  (ante,  285,)  or 
rather  of  the  same  case  as  reported 
in  21  Ass.  pi.  1,  (antey286.) 

Fitz.  Nusauns,  pi.  3,  is  an  origi- 
nal case,  as  follows : — 

Assize  of  n usance  of  road  stop- 
ped. Plea  in  bar — by  unity  of  pos- 
sessioa  of  the  one  land  and  the 
other, — to  wit,  in  which  and  to 
which, — in  the  time  of  the  grandfa- 
ther of  the  king,  (i.  e.  temp.  Edw.  1.) 
To  which  the  plaintiff  says,  that 
all  time  before  there  was  a  road 
over  the  land  to  the  pond  of  a 
mill,  which  (waj?)  he  claims  to  re- 
pair it,  (a  quel  il  claime  pur  lefaire,) 
and  that  he  in  whom  he  alleges 
the  unity  of  possession  had  daugh- 
ters, who  divided  the  inheritance, 
and  that  upon  the  allotment  of  the 
purparty,  the  mill,  with  the  road, 
snis  allotted  to  one  whose  esute 


the  plaintiff  has. 

Scu.  (Sharuelow,  J.)— Assize 
of  nusance  lies  but  of  things  ap- 
pendant; for  of  an  easement,  as 
in  gross  by  specialty,  it  lies  not; 
and  this  has  been  adjudged  often 
by  the  sages :  wherefore  aid  your- 
self, and  demand  the  assize  as  of  a 
thing  appendant  or  otherwise,  by 
force  of  the  partition,  for  that 
serves  you  as  title;  for  between 
parceners,  upon  a  partition,  a  man 
may  reserve  rent  and  other  profit 
in  another  purparty  without  spe- 
cialty. 

Skip.  {Skipwith,  Serjt.)  The  par- 
cener is  tenant  of  the  estate  of  the 
ancestor,  and  by  the  same  reason 
that  the  ancestor  had  the  road  to 
the  mill  shall  she  have  it. 

Grene  (King's  Serjt.)  Yes,  cer- 
tainly; and  therefore,  according 
to  the  intendment  of  some,  this 
was  never  a  bar,  &c. 

M.  19  £.  S,  Fitz.  Abr.  Nu- 
sauns,  S. 

(b)  Ante,  285. 
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1886.  reiultiog  from  the  object  of  the  parties  being  that  of  eflfect- 
ing  a  partition,  we  think  the  intention  of  the  parties  that  the 
way  should  pass  is  to  be  inferred  more  particularly  from  the 
frame  and  texture  of  the  deed  itself.  For  the  grantors  con- 
vey to  jETux/ey,  the  grantee,  the  lands  comprised  in  Park 
Hall  and  the  lands  comprised  in  Woods  Eaves  House 
Farm,  **  and  all  ways,  paths,  passages,  8cc«  to  the  said 
several  messuages,  lands  and  hereditaments  belonging,  or  in 
anywise  appertaining,  or  therewith  usually  held,  used,  occu- 
pied or  enjoyed.**  Huxley  therefore  takes  under  the  latter 
words  the  way  in  question,  which,  according  to  the  allega- 
tion in  the  pleadings,  was  held  and  enjoyed  with  Park  Hall. 
And  we  can  assign  no  object  for  which  this  way  could  have 
been  granted  to  him^  unless  it  were  intended  to  pass  it 
through  him  with  the  land  itself,  upon  the  several  uses 
which  are  subsequently  declared  as  to  Park  Hall.  Upon 
the  first  point,  therefore,  we  think  the  intention  of  the 
grantors  to  pass  this  way  sufficiently  appears ;  and  then  the 
only  question  is,  whether  there  are  words  in  the  indenture 
of  release  sufficient,  upon  their  legal  construction,  to  pass 
such  right  of  way.  Now  the  deed  of  release,  after  describ- 
ing the  premises  intended  to  be  conveyed  in  the  terms 
before  adverted  to,  proceeds  in  the  habendum  thus :  ''  To 
hold  the  said  messuages  or  tenements,  called  Park  Hall  and 
Park  House,  with  the  buildings,  lands,  and  hereditaments 
thereunto  belonging,  thereby  before  granted  and  released, 
and  every  part  and  parcel  thereof,  with  their  and  every  of 
their  appurtenances,  unto  Huxley  and  his  heirs,  to  such 
uses  as  are  therein  declared."  The  deed  then  contains  a 
covenant,  on  the  part  of  Smallwood,  that  he  and  his  wife 
would  levy  a  fine  of  the  Park  Hall  and  Park  House  estate, 
and  that  the  fine  should  be  levied  **  of  the  several  messuages 
or  tenements,  lands,  hereditaments  and  premises,  thereby 
before  granted  and  released;'*  and  that  Huxley  and  his  heirs 
should  stand  seised  of  all  the  same  messuages  or  tenements, 
lands,  hereditaments  and  premises,  and  every  of  them,  and 
of  every  part  thereof,  with  the  appurtenances,  to  the  several 


HILARY  VACATION,  VI  WILL.  IV.  291 

uses  thereinafter  declared  of  and  concerning  the  same  re-  1636. 
speclively ;  (that  is  to  say,)  as  to,  for,  and  concerning  the  j^^*^"^ 
whole  of  the  messuages  and  tenements  called  Park  Hall,  and  another 
with  the  buildings,  lands,  hereditaments,  and  appurtenances  pi.]['2it. 
thereunto  respecthely  belongings  to  the  use  of  such  person, 
ace.  And  we  think  that  the  word  appurtenances,  where  it 
occurs  in  that  part  of  the  habendum  which  relates  to  the 
Park  Hall  estate,  and  again,  where  it  occurs  in  the  declara- 
tion of  uses  of  the  fine,  is  not  confined  to  that  which  is  in 
legal  strictness  an  appurtenance,  such  as  an  easement^  the 
enjoyment  whereof  has  never  been  interrupted  by  unity  of 
possession,  or  extinguished  by  unity  of  seisin,  but  that  it 
will  let  in  and  comprehend  the  right  of  way ''  which  has 
been  usually  held,  Used,  occupied,  and  enjoyed  with  the 
Park  Hall  and  Park  House  estate/'  as  above  expressed  in 
the  operative  part  of  the  deed  itself,  that  is,  the  very  way 
Ivhich  is  now  in  dispute.  The  deed  itself  forms  a  glossary 
for  the  word,  by  which  glossary  it  is  to  be  interpreted. 
(See  the  cases  to  this  point  well  collected  in  the  argument 
of  counsel  in  the  case  of  Lord  Cholmondeley  v.  Clinton{a).) 
It  has  been  urged  in  argument  that  even  if  the  word  ''  ap- 
purtenances" is  capable  of  receiving  a  more  enlarged  mean- 
ing from  the  context,  yet  that  the  way  in  and  over  the  lands 
of  the  Woods  Eaves  estate  did  not  and  could  not  pass  by 
those  general  words,  for  the  soil  itself  of  both  the  estates 
passed  to  the  same  trustee.  But  to  this  it  appears  to  us  to 
be  a  suflicient  answer,  that  whilst  the  Woods  Eaves  lands 
are  conveyed  to  Huxley,  to  the  use  of  him  and  his  heirs,  to 
the  intent  that  he  may  suffer  a  common  recovery,  no  estate 
whatever  is  conveyed  to  him  in  the  Park  Hall  estate,  but 
he  is  a  mere  relessee  to  uses  only.  And  with  respect  to 
such  relessee,  it  is  a  known  doctrine  that  since  the  statute 
he  takes  no  interest  whatever  in  the  land;  that  on  his  ac- 
count it  can  neithier  escheat  nor  be  forfeited ;  nor  is  it  sub- 
ject either  to  dower  or  curtesy  on  account  of  his  momentary 
seisin.    And  we  know  of  no  authority,  and  without  it  there 

(a)  S  Barn.  &  Alders.  637. 
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is  no  reason  for  holding  that  such  momentary  seisin  of  the 
land  shall  operate  to  extinguish  a  right  of  way  by  unity  of 


Flakt. 


We  therefore  think  we  only  construe  the  deed  so  as  to 
carry  into  effect  the  manifest  intention  of  the  parties,  when 
we  hold  the  M'ords  of  it  to  be  sufficient,  when  explained  by 
the  context,  to  carry  the  right  of  way  iu  dispute  to  the 
grantee  of  the  Park  Hall  and  Park  House  estate ;  and  we 
think  ourselves  justified  in  such  construction  according  to , 
the  well  known  principle,  **  Benign^  faciendas  sunt  inter* 
pretationes  chartarum,  ut  res  magis  valeat  quam  pereat"(6)» 

On  these  grounds  we  give  judgment  of  reversal. 


Judgment  reversed. 


(a)  The  prior  rights  and  inter- 
^  ests  of  parties  in  lands  of  which 
they  become  seised  to  any  use, 
are  expressly  saved  by  the  Statute 
of  Uses  (27  H.  8,  c.  10).  Thus,  a 
term  is  not  extinguished  by  a  con* 
veyance  by  bargain  and  sale  and 
release  to  the  termor  to  the  use  of 
J.  S.:  Lillingttons  case,  7  Co. 
Rep.  37  a;  Haw  v.  Side,  8  Lev. 
136,  best  reported  Freem.  384, 
399;  Cheyney's  case,  2  And.  192; 
Farrowe*  v.  Farmer,  2  Roll.  Rep. 
245;  Carter  i  Lc$tee  v.  Tath,  1 
Salk.  241.  So  of  a  copyholder 
enfeoffed  to  uses,  by  Glyn,  Serjt., 
arguendo  in  Corbet  v.  Stotie,  T. 
Raym.  149.  So,  where  a  fine  was 
levied  by  the  conusor  in  a  recogni- 
^sance  to  the  conusee,  to  the  use  of 


J.  S.,  it  was  held  that  the  recogni-* 
zaoce  was  not  extinguished: 
Anon.  Dyer,  349  a. 

(6)  As  to  the  application  of  this 
maiiro,  see  Co.  litt.  7  a ;  Butler 
v.  Baker,  3  Co.  Rep.  28  b.  35  b^ 
36;  ButVi  case,  7  Co.  Rep.  24  a, 
and  cases  there  cited ;  Matthew 
Mannin^h  case,  8  Co.  Rep.  95  b; 
Jenk.  Cent.  248,  ca.  37;  Snulh  v. 
Boucher,  Hob.  248 ;  Pier$  v.  Alevy^ 
1  Roll.  Abr.  854,  (translated  10 
Vin.  Abr.  382;)  5.  C.  per  nom. 
Hone  v.  Clark,  Owen,  64;  S.  C. 
per  nom.  Pters  and  Hoe^s  case,  1 
Leon.  125,  126;  Carter  v.  Low, 
Owen,  56  ;  Ingleton  v.  Wakemahf 
Hardres,  326;  R^ve  v.  Long^ 
Carthew,  310 ;  Lawson  v.  Lawson, 
1  P.Wras.  441. 
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IN  THB  SIXTH  TEAR  OF  THE  BEION  OF  WILLIAM  IT. 


It  is  ordered  that  the  several  Masters  and  Prothonotaries 
for  the  time  being,  of  the  Courts  of  King's  Bench,  Common 
Pleas,  and  Exchequer  respectively,  together  with  Thomas 
Adlington,  Jonathan  Brundreit,  George  Frere,  James 
William  Freshfield,  James  Hall,  Bryan  Holme,  William 
Lowe,  Edward  Rowland  Pickerings  Samuel  White  Sweet, 
William  Tooke,  Richard  White,  mA  Edward  Archer  Wilde, 
gentlemen,  attorneys,  be,  and  the  same  hereby  are,  appointed 
Examiners  for  one  year  now  next  ensuing,  to  examine  all 
such  persons  as  shall  desire  to  be  admitted  Attorneys  of  all 
or  either  of  the  said  Courts,  from  and  after  the  last  day  of 
this  present  term ;  and  that  any  five  of  the  said  Examiners, 
one  of  them  being  one  of  the  said  Masters  or  Prothono- 
taries, shall  be  competent  to  conduct  the  said  examination, 
in  pursuance  of,  and  subject  to,  the  provisions  of  all  the 
said  Courts  made  in  this  behalf  in  Hilary  Term  last  past. 

DeNM AN,  W.  BOLLAND, 

n.  c.  tindal,  j.  b.  bosanquet, 

Abinger,  E.  H.  Alderson, 

J.  A.  Park,  J.  Patteson, 

J.  LlTTLEDALB,  J.  GuRNEY, 

J.Vaughan,  J.Williams, 

J.  Parke,  J.  T.  Coleridge. 
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Lewis  t;.  Dame  Fanny  Hyde  Parker. 


To  a  declare-  ASSUMPSIT  on  a  bill  of  exchange,  drawn  by  Miks 

tion  on  a  bill  ^  . 

«f  exchange,     upon  and  accepted  by  the  defendant,  and   indorsed  by 

SS"^      -Mt/es  to  Elkins,  and  by  JElkins  to  the  plaintiflF,     Plea  :  that 

cepcor,  the  de-  Miles  drew,  Md  the  defendant  accepted  the  bill,  for  the 

ed"that  the  bill  ^^^^  accommodation  of  the  defendant,  and  in  order  that 

was  drawn  for  Miles  might  get  the  same  discounted,  and  thereby  raise 
the  accommo-  ,  _        ,  .,        ,-,  i-, 

dation  of  him,  money  thereon  for  the  use  of  the  defendant,  and  without 

the  defendant,  |jig  having  given  any  value  or  consideration  for  the  defend- 

and  had  been  ©  ©  ./ 

indorsed  to  the  ant's  accepting  the  same,  at  any  time  before  or  since;  and 

SdeJfi'lf'*'''  that  Mi/i»  afterwards  indorsed  the  bill,  without  having  re- 
fraud  of  the  ceived  any  consideration  for  the  same,  to  Elkins,  in  order 
afteHt^d  be-  ^^^  Elkifu  might  discount  it,  for  the  use  of  the  defendant. 

cooie  due.       Averment :  that  Elkins  received  the  bill  from  Miles  for  the 

To  this  plea  ^  ,.  .       .  ,   ,. ,  .         ,. 

the  plaintiff     purpose  of  discountmg  it,  and  did  not  at  any  time  discount 

replied  by  a  ^y^^  game,  or  pay  to  the  defendant,  or  to  Miles,  any  sum  of 
verse  of  the  money  for  or  on  account  of  the  bill,  or  in  any  other  man- 
doraeroent*"'  Qcr  give  to  the  defendant,  91  to  MiUs,  value  or  consider- 
having  been  ation,  in  whole  or  in  part,  for  the  bill ;  and  on  the  contrary 
became  due.  thereof,  Elkins,  having  full  notice  of  all  the  premises,  in- 
Held,  that  the  dorsed  the  bill  to  the  plaintiff  in  fraud  of  the  defendant ; 
issue  raised  by  .  . 

these  plead-     aod  that  the  plaintiff  received  the  bill,  by  indorsement  from 

blf^en  ©r  ^^^  -EttiVis,  after  it  became  due.     Verification. 

proof  upon  the  Replication :  That  Elkins  indorsed  the  bill  to  the 
eeo  ant.  pi^iotiff  before  the  same  became  due  and  payaUe,  the 
plaintiff  not  knowing  the  premises  in  the  plea  mentioned ; 
without  this,  that  tlie  plaintiff  received  the  bill  by  indorse- 
ment from  Elkinsp  after  it  had  become  due.  Conclusion  to 
the  country. 

At  the  trial  before  Williams,  J.,  at  the  sittings  after  last 
term,  it  was  urged  on  the  part  of  the  plaintiff,  that  upon 
these  pleadings  the  defendant  was  bound  to  prove  that  the 
indorsement  to  the  plaintiff  was  made  after  the  bill  became 
due.  On  the  other  hand,  it  was  insisted  by  the  defendant, 
that  as  the  replication  admitted  the  allegation  of  fraud  con- 


Ltwit 


£A8T£R  tERM*  VI  WILL.  IV.  296 

tained  in  the  plea,  it  was  incumbent  on  the  plaintiflf  to  make        1836. 

out  his  title  to  recover  on  the  bill,  by  shewing  that  it  was 

indorsed  to  him  before  it  became  due,  which  was  a  fact  pecu-       "^7 

liariy  within  his  own  knowledge  and  means  of  proof.      The      Pa»«*»- 

learned  judge  was  of  opinion  that  the  burden  of  proof  lay 

upon  the  defendant,  but  advised  the  plaintiff  to  adduce  what^ 

ever  evidence  he  might  have  of  an  indorsement  before  the 

bill  became  due.    The  plaintiff  having  refused  to  comply 

with  this  advice,  and  no  evidence  being  tendered  on  the  part 

of  the  defendant,  the  learned  judge  directed  the  jury  to  find 

a  verdict  for  the  plaintiff,  which  was  accordingly  done* 

Bantam  now  moved  for  a  new  trial,  on  the  ground  of 
misdirection  by  the  learned  judge.  This  case  involves  the 
same  question  as  was  recently  discussed  in  two  cases  in  the 
Exchequer.  The  fraudulent  circumstances  stated  in  the 
plea  being  all  admitted  upon  the  record,  the  only  point  in 
issue  was,  as  to  the  time  when  the  indorsement  took  place, 
whether  before  or  after  the  bill  became  due.  It  is  sub- 
mitted that  the  case  must  be  viewed  as  if  it  had  occurred 
before  the  new  rules  of  pleading  came  into  operation,  and 
under  the  general  issue  the  defendant  had  given  in  evidence 
the  facts  which  he  has  here  pleaded.  The  learned  judge 
who  tried  the  cause  recommended  the  plaintiff  to  adduce 
evidence  in  support  of  his  case,  but  neither  party  was 
prepared  widi  proofs.  The  question  is,  upon  which  party 
the  onus  probandi  lay.  There  has  been  a  great  difference 
of  opinion.  The  last  case  upon  the  point  was  one  in 
which  Lord  Abinger,  C.  B.,  nonsuited  the  plaintiff,  because 
he  would  not  call  evidence.  Simpson  v.  Clarke  (a)  is  the 
last  reported  case  bearing  upon  this  question,  but  it  fur- 
nishes  no  decision  as  to  the  general  point,  as  there  the 
plaintiff  had  elected  to  begin  and  to  prove  consideration.  At 
that  time  Gurnej/y  B.  said,  that  he  hoped  an  occasion  would 
soon  arise  for  bringing  the  question  under  the  consideration 

(a)  3  Crorapt.  M.  &  R.  342. 
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of  all  the  judges^  in  order  that  no  doubt  might  rest  upon  it^ 
being,  as  it  was,  not  only  very  important  but  also  of  every 
day's  occurrence.  In  Whittaker  v.  Edmunds  {a),  Patteson, 
J.  retracted  the  opinion  expressed  by  him  in  Heath  v.  San^ 
som  (£).  [Littledale,  J.  The  case  before  my  brother  Pat-' 
teson  was  very  different  from  the  present*  The  Courts 
have  now  held,  that  when  the  want  of  consideration  is 
pleaded,  the  plaintiff  is  not  bound  to  prove  the  affirmative. 
A  good  consideration  is  to  be  presumed  from  the  bill  it- 
self(f).  The  only  issue  here  was,  whether  the  bill  was 
indorsed  before  it  became  due.] 


Lord  Denman,  C.  J. — ^lliere  is  no  case  exactly  in 
point,  and  we  think  that  a  rule  should  not  be  granted. 

Rule  refused. 


(a)  1  Mood.  &  Rob.  367.  ante,  v.  37  ; 

(b)  2  Barn.  8c  Adul.  S91.  ib,  138. 

(c)  Vide  Graham  v.    Pitman, 


Trinder  v.  Smtdley, 


Alcock  and  others  v.  Taylor. 

In  assumpsit     ASSUMPSIT  by  ship  owners  against  charterer  for  four 

for  demurrage    ,       ,    .  1    -  r        7       i  ,•  #.  t 

upon  an  agree-  days    demurrage  during  or  after  the  delivery  of  the  cargo. 

ment  in  the       pj^^  .  ^^^  assumpsit. 

nature  of  a  ^  '^ 

charter-party,       Tried  before  Lord  Denman,  C.  J.,  at  the  last  Northum- 

ancrbj°the      b^rland  assizes. 

plaintiffs  with      The  plaintiffs  chartered  a  vessel  to  the  defendant  to  carry 

ofS&4Yr.4»  coals  to  Southampton.    The  vessel  delivered  ^her  cargo 

c.  52, 8.  108,    nt  Southampton,  but  was  unduly  detained  there  for  four 

requiring  that  rrt 

previously  to    days.    The  defendant  objected,  that  the  plaintiffs  had  not 

the  unlading 

of  goods  carried  coastwise,  a  written  nouce  of  the  ship's  arrival,  with  goods,  signed  by 

the  master,  shall  be  given  to  the  collector  or  controller  of  customs,  by  the  master, 

owner,  wharfinger,  or  agent  of  such  ship,  and  proper  documents  obtained,  should  be 

specially  pleaded,  and  cannot  be  set  up  as  a  defence  under  non  assumpsit. 
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given  evidence  of  their  having  procured  the  documents  re-        i836. 
quired  by  3  &  4  fT.  4,  c.  52  (a),  sect.  108  (6).  ^^^/-^ 

A  verdict  having  been  found  for  the  plaintiflfS|  to  the  full     and  others 

Taylob. 


amount  of  their  claims. 


Alexander^  in  pursuance  of  leave  reserved,  now  moved 
to  set  aside  the  verdict,  and  to  enter  a  nonsuit,  on  the 
grounds  suggested  at  the  trial.  The  plaintiffs  are  not  en* 
titled  to  recover,  because  by  the  statute  a  duty  is  imposed 
upon  the  owner  or  master,  which  necessarily  forms  a  con- 
dition precedent  to  any  right  to  recover  for  demurrage. 
The  108th  section  provides,  that,  previously  to  the  unlad*^ 
ingofany  goods  brought  coastwise,  due  notice  shall  be 
given  to  the  proper  authorities  of  the  arrival  of  the  ship, 
and  proper  documents  procured  to  sanction  the  unlading. 
That  condition  not  having  been  shewn  to  have  been  com- 
plied with,  the  claim  for  demurrage  cannot  be  sustained. 
No  case  can  be  found  bearing  immediately  upon  this  point. 
[Lord  Denman,  C.  J.  You  mentioned  at  the  trial,  a  case  in 
5  Bingh.  (c)  ]  Yes ;  but  it  appears  not  to  be  sufficiently 
in  point.  There^  the  defence  set  up  to  the  claim  of  de- 
murrage was,  that  the  plaintiff  had  delayed  for  some  time 
to  procure  from  the  custom-house  the  papers  necessary  to 
authorize  the  unlading.     But  as  that  delay  was  shewn  to 


(a)  "  An  Act  for  the  general 
Regulation  of  the  Customs. *' 

(b)  *<  That  no  goods  shall  be 
laden  on  board  any  ship  in  any 
port  or  place  in  the  United  King- 
dom, or  io  Man,  to  be  carried 
coastwise,  or  having  been  brought 
coastwise,  shall  be  unladen  in  any 
such  port  or  place  from  any  ship 
until  due  notice  in  writing,  signed 
by  the  master,  shall  have  been 
given  to  the  collector  or  controller, 
by  the  master,  owner,  wharfinger, 
or  agent  of  such  ship,  of  the  in- 
tention to  lade  goods  on  board  the 
same  to  be  so  carried,  or  of  the 


arrival  of  such  ship  with  goods  so 
brought,  as  the  case  may  be,  nor 
until  proper  documents  shall  have 
been  granted  as  hereinafter  direct- 
ed, for  the  lading  or  for  the  un- 
lading of  such  goods ;  and  such 
goods  shall  not  be  laden  or  unladen 
except  at  such  times  and  places, 
and  in  such  manner,  and  by  such 
persons,  and  under  the  care  of 
such  officers  as  is  and  are  herein- 
after directed ;  and  all  goods  laden 
to  be  so  carried,  or  brought  to  be 
so  unladen,  contrary  hereto,  shall 
be  forfeited/* 
(f )  Furnell  v.  Thomas,  188. 
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have  been  caused  by  the  defendant's  own  procurement,  it 
was  held  not  to  constitute  any  defence.  It  would  seem, 
however,  that,  with  the  exception  of  that  fact,  it  would  have 
been  considered  a  valid  defence. 

The  declaration  contains  a  special  count  upon  the  agree- 
ment for  charter,  setting  it  out  at  full  length ;  it  alleges  the 
ship's  arrival  at  Southampton,  its  discharge,  and  its  deten- 
tion for  four  days  over  the  proper  time,  whereby  the  plain- 
tiflfs  lost  the  use  of  it  for  four  days.  [Patteson,  J.  How 
do  you  raise  the  question  upon  the  statute  ?  ]  It  would 
have  been  more  regular  to  plead  the  statute ;  but  if  a  non- 
compliance with  the  clause  in  question  made  the  whole 
transaction  illegal,  there  is  ground  to  contend  that  proof  of 
that  non-compliance  would  be  admissible  under  the  plea  of 
non  assumpsit.  [Coleric^ef  J.  Under  that  plea,  how  could 
the  plaintiffs  be  prepared  with  proof  of  their  having  com- 
plied with  the  statute?]  They  ought  to  have  been  pre- 
pared with  every  tiling  which  was  necessary  to  give  them 
a  locus  standi  in  Court. 


Lord  Denman,  C.  J. — The  statutory  objection  not 
having  been  specially  pleaded,  the  rule  for  entering  a  non- 
suit must  be  refused. 


Patteson,  J. — ^The  new  rules  of  pleading,  of  H.  T. 
4  fF.  4(a),  expressly  say,  that  all  matters  which  shew  the 
transaction  to  be  either  void  or  voidable  in  point  of  law, 
must  be  pleaded ;  and  among  the  examples  is  mentioned, 
illegality  of  consideration,  either  by  statute  or  at  common 
law,  which  is  full  as  strong  an  objection  as  that  raised  in 
this  case. 


The  rest  of  the  Court  concurring. 


Rule  refused  (i). 


(a)  AnUf  vcd.iii,8. 

(b)  A  rule  nisi  was  granted  for 


arresting  the  judgment,  upon  an 
objection  appearing  on  the  record. 
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Bartlbtt  v.  Pabnell. 

Assumpsit  for  the  price  of  goods  8old.     At  the  trial  A  written  do- 
before  Bolland,  B.,  at  the  last  Spring  assizes  for  Somerset-  ^bich  a  parti- 
shire,  the  plaiotiiF  proved  that  the  goods,  the  price  of  which  cular  contract 
1  1  *  •      1  •  •         11.  would,  in  or- 

was  sought  to  be  recovered  m  this  action,  bad  been  put  up  dinary  cases, 

(amongst  others)  for  sale  by  public  auction,  according  to  ^^  *°'^*  h' 

certain  printed  conditions  of  sale,  of  which  one  was,   that  by  parol  to 

purchasers  should  pay  a  deposit  of  5L  per  cent,  immediately,  ^^^^  ^^^^ 

and  the  residue  of  the  purchase-money  upon  delivery  of  the  circam- 

stances  which 
goods ;  that  the  defendant  had  bid  for,  and  the  auctioneer  exclude  such 

had  put  down  her  name  for,  articles  to  the  amount  of  140/.,  >mjpJication. 

Tberefore, 
and  that  those  goods  were  taken  away  by  the  defendant,  in  an  action 

On  the  part  of  the  defendant,  evidence  was  tendered  of  a  ^^f  goods  sold 
f  ,     .      '  at  an  auction, 

declaration  by  the  plaintiff,  made  to  a  servant  before  the  evidence  of 

sale,  that  the  defendant  was  entitled  to  a  legacy  of  100/.,  {["^j  t^]^' 

and  that  she  might  buy  to  the  extent  of  that  sum,  and  have  plaintiff, 

the  amount  set  out  against  her  legacy.    Another  witness  fendant  was 

stated,  that  the  plaintiff  had  said  to  the  auctioneer,  between  ^ntitled  to  a 

the  first  and  second  day*s  sale,  that  the  defendant  might  and  that  she' 

buy  to  the  extent  of  100/.    It  was  then  objected  by  the  J^f  ^^^^^^ 

plaintiff,  that  this  was  parol  evidence  tendered  with  a  view  and  have  it 

to  vary  a  written  contract.    The  learned  judge  left  it  to  the  her*iegacy'"*' 

jury  to  say  whether  they  thought  that  there  was  any  con-  »  admissible. 

tract  that  the  price  of  the  goods  to  be  bid  for  by  the  de-  sumption,  that 

fendant  should  be  set  off  against  the  legacy;  and  directed,  uj?'^^'^^ 

that  if  they  thought  there  was  such  a  contract,  they  should  thorizes  the 

find  for  the  defendant,  otherwise  for  the  plaintiff.  A  verdict  bbd  him  bv^ 

having  been  found  for  the  defendant,  and  leave  to  move  to  contract  as  a 

enter  a  verdict  for  the  plaintiff  having  been  given  to  the  Qp^n  ^he ' 

plaintiff,  terms  of  the 

conditions  of 
sale,  may  be 

Erie  now  moved  accordingly.    The  evidence  tendered  "  ^l  efidwice 

was  inadmissible,  on  the  ground   suggested   at  the  trial,  of  prior  com- 

Crunnis  v.  Erhart{a).    [Lord  Denman,  C.  J.  In  that  case  J^tw^n^the  ' 

parties. 
(a)  1  H.  Bla.  389. 
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1836.  parol  evidence  was  offered  in  express  contradiction  of  the 
written  conditions  of  sale.  Might  not  the  parties  here  agree 
that  the  amount  of  the  goods  should  be  set  off  against  the 
Parnell.  legacy?]  The  only  evidence  of  any  such  agreement  con- 
sisted in  a  declaration  made  by  the  plaintiff  to  a  servant 
before  the  sale,  and  another  to  the  auctioneer  after  the  first 
day's  sale.  Gunnis  v.  Erkart,  and  Powell  y»  Edmunds  {a), 
shew,  that  the  tendering  of  this  evidence  was  an  attempt  to 
set  up  a  parol  agreement,  varying  from  the  written  contract. 
[Coleridge^  J.  How  does  your  point  about  a  variation  from 
the  written  contract  arise  ?  Tbe  defendant  says,  that  she 
did  not  buy  at  the  sale.]  She  bid  at  the  sale,  and  her  name 
was  written  down  as  a  purchaser.  The  plaintiff's  declara- 
tions were  made  to  a  farm  servant  and  to  the  auctioneer, 
and  not  to  the  defendant  herself.  He  said  that  she  might 
purchase  to  the  extent  of  100/.,  and  have  the  amount  outset 
against  her  legacy.  The  learned  judge  left  it  to  the  jury 
to  say  whether  they  thought  that  there  was  any  contract  that 
the  purchase-money  should  be  set  off  against  the  legacy. 
[Pattesoiiy  J.  In  the  cases  cited,  a  written  agreement  was 
signed  by  the  purchaser ;  but  in  the  principal  case  the  de- 
fendant says  that  she  did  not  buy  at  the  sale,  and  that  conse- 
quently there  is  no  written  agreement  signed  by  her.  Lord 
Denman,  C.  J.  How  is  the  defendant  bound?]  The  auc- 
tioneer wrote  down  her  name  as  the  articles  were  knocked 
down  to  her.  [Lord  Denman ^  C.  J.  Would  that  be  bind- 
ing upon  her  under  the  statute  of  frauds  ?]  Shelton  v.  Zt- 
vius(b),  is  an  authority  to  shew  that  the  auctioneer  was  the 
agent  of  both  parties,  so  as  to  bind  them  by  his  signature. 
Lord  Denman,  C  J.  There  is  no  doubt  about  that  as  a  ge- 
neral proposition  :  but  what  was  there  here  to  make  the  auc- 
tioneer agent  for  both  the  parties,  when  a  contract  had  been 
entered  into  between  them,  that  one  should  take  the  goods, 
and  have  the  price  set  off  against  the  legacy?]  It  is  always 
considered  that  the  auctioneer  is  the  agent  of  both  parties. 

•  (a)  12  East,  6.  (Jf)  S  Crompt.  &  Jervis,  411. 
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[Litiledale,  J.  That  is,  until  the  contrary  appears.  Lord 
Denman,  C.  J.  Until  it  be  shewn  by  evidence  that  a  differ- 
ent contract  was  entered  into,  or  that  before  the  bidder's  _  v. 
name  was  taken  down  by  the  auctioneer,  the  bidder  repu- 
diated the  agency  or  countermanded  the  authority  of  the 
auctioneer  to  bind  him.] 

Lord  Denman,  C.  J. — In  this  case  it  appeared  that  a 
contract  was  entered  into  before  the  time  of  the  sale,  and  I 
see  no  reason  why  this  fact  should  not  have  been  allowed 
to  be  proved.  Under  certain  circumstances,  and  for 
some  purposes,  no  doubt  an  auctioneer  may  be  considered 
an  agent  for  both  parties.  But  here  there  w  as  evidence  of 
a  previous  contract  having  been  entered  into,  which  was 
not  a  contract  of  sale.  This  decision  does  not  over-rule  the 
cases  cited :  it  only  shews  that  they  do  not  apply.  The 
auctioneer  is  not  ex  vi  termini  in  point  of  law  the  agent 
of  both  parties. 

LiTTLEDALE,  J. — It  IS  Said  that  the  auctioneer  is  to  be 
considered  as  the  agent  of  both  parties.  But  the  case  now 
before  us  falls  out  of  the  general  rule,  because  it  was  shewn 
that  a  special  agreement  had  been  entered  into  which  re- 
butted the  usual  presumption.  The  auctioneer  was  bound 
to  put  down  every  article  sold,  with  the  price  and  name  of 
the  purchaser,  because  of  the  regulations  as  to  the  (excise) 
duty. 

Patteson,  J. — By  refusing  a  rule  in  this  case,  we  do 
not  break  in  upon  the  cases  which  decide  that  the  conditions 
of  sale  having  been  reduced  into  writing,  a  purchaser  shall 
not  be  allowed  to  vary  them  by  evidence  of  a  contem- 
poraneous parol  agreement.  Here,  the  defendant  was  not 
a  purchaser  at  all.  By  the  terms  of  a  special  agree- 
ment she  was  to  take  the  goods  at  the  price  at  which  they 
were  knocked  down,  and  have  the  amount  set  off  against 
her  legacy. 
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Coleridge,  J. — ^The  question  is,  whether  the  defend- 
ant bought  at  all.  If  she  did,  then  the  plaintiff  would  be 
entitled  to  a  verdict,  the  declaration  having  been  framed 
upon  the  indebitatus  counts,  and  the  defendant  having 
pleaded  only  non  assumpsit.  The  evidence  was  perfectly 
admissible  to  repel  the  inference  of  a  sale,  and  the  agree- 
ment which  it  was  adduced  to  substantiate  was  quite  con- 
sistent with  the  fact  of  the  auctioneer's  putting  all  par- 
ticulars down ;  because  the  auction  was,  in  point  of  form, 
to  proceed  in  the  usual  way,  and  the  defendant  was  to  take 
the  goods  at  the  price  at  which  they  should  be  knocked  down. 
In  point  of  fact,  there  was  no  sale  between  the  parties. 

Rule  refused  (a). 


(a)  In  ordinary  cases,  bj  bid- 
ding ac  an  auction  the  bidder  au- 
diorizes  the  aactioneer  to  place  him 
ip  the  situation  of  a  purchaser,  at 
the  price  offered ;  and  by  knocking 
the  article  down  at  that  price,, 
the  auctioneer  executes  the  autho- 
rity with  which  he  is  intrusted  by 
the  owner  to  accept  such  offer.  And 
see  Payne  v.  Cave^  3  T.  R.  148. 
Both  owner  and  bidder  impliedly 
give  to  the  common  agent  autho- 
rity to  do  every  thing  which  is 
necessary  to  create  a  legal  and 
binding  relation  of  vendor  and  pur- 
chaser, and  therefore,  inter  alia, 
to  affix  a  signature  which  shall 
bind  both  parties  under  the  sta- 
tute of  frauds.  But  the  act  of 
bidding  confers  this  authority  on 
the  auctioneer  merely  because  the 
act  is  understood  by  the  parties, to 
indicate  an  intention  on  the  part 
of  the  bidder  to  confer  such  au- 
thority ;  and  where  by  reason  of  a 
previous  communication  the  act  of 
bidding  would  not  be  understood 
as  indicating  such  an  intention  on 
the  part  of  the  bidder^  no  such  au- 
thority couldjbe  implied.  In  the  pre- 
sent case,  it  would  be  understood 


by  the  plaintiff,  the  defendant,  and 
the  auctioneer,  that  nothing  more 
was  meant  by  the  bidding  than— > 
an  offer  to  accept  the  particular  ar- 
ticle in  diminution  of  the  legacy 
pro  tanto,  and  an  authority  to  the 
auctioneer  to  bind  the  defendant  by 
a  contract  to  thateffisot.  As  such 
a  contract  would  not  be  a  sale 
within  the  17th  section  of  the 
statute  of  frauds,  it  seems  to  be 
immaterial  whether  the  auctaooeer 
put  down  the  defendant's  name  or 
not. 

If  the  interests  of  the  other  bid- 
ders required  that  they  should  be 
made  acquainted  with  the  circum- 
stance that  the  defendant  was  bid- 
ding upon  a  different  footing  from 
themselves,  the  withholding  of 
such  information  might  be  consi- 
dered fraudulent  as  against  such 
other  bidders,  but  would  not  con- 
vert the  transaction  from  a  barter 
of  portions  of  a  legacy  for  goods, 
into  an  ordinary  contract  of  pui^ 
chase  and  sale.  See  Howard  v. 
Cattk,  5  T.  R.  642 ;  Blackford  v. 
Prestoriy  8  T.  R.  93,  95;  Sugd. 
Vend,  and  Purch. 
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Jeffery  V.  E,  P.  Bastard,  Esq. 

C^ASE  agaiDst  the  late  sheriff  of  Devon,  for  taking  insuffi-  Where  particis 
cient  pledges  in  a  replevin  bond  under  the  statute  (a).    The  ^"^eYfor^^^^ 
declaration  charged  the  defendant,  in  the  usual  form,  with  gors  in  a  re- 
taking a  bond  from  the  distreinee,  and  two  other  persons,  the^sheriff* 

to  wit,   Thomas  Hallett  and  William  Bellworthy,  and  then  should  require 

evidence  of 
averred  the  insufficiency  of  those  persons  for  the  purposes  their  reputed 

of  the  bond.      Plea:   That  before  the  time  of  the  taking,  credit  and  wl- 

®'  ▼encv,  and 
bj  the  defendant,  oi  Hallett  and  Belltoorthy,  as  sureties  as  should  not  rest 

aforesaid,  the  defendant  instituted  and  made  a  due  and  [he^r^jjjjn''^ 

proper    and  reasonable   inquiry    into    the   circumstances,  presentation, 

estate,  substance,  and  condition  of  each  of  them,  with  a  o^^h, 

view,  and  in  order  to  ascertain  whether  each  of  them  was  a      ^"'  ^®," 
..,«..  ,  ...  ,   ,  not  bound  to 

good,  able,  sumcient,  and  responsible  surety,  and  that  upon  travel  out  of 

such  inquiry,  and  at  the  time  of  their  becoming  sureties,  his  office  to 

each  of  them  appeared  to  the  defendant  to  be,  and  osten-  mation. 

nibly  was,  a  good,  able,  sufficient,  and  responsible  surety  (6).  ^^^^g^  ^he 

The  replication  took  issue  upon  the  plea.  sheriflFfor  tak- 

At  the  trial  before  Littledale,  J.,  at  the  last  Devon  as-  sureties  in  a 

sizes,  the  plaintiff  proved  that  both  the  sureties  had  for  some  'fP^^y*?  I>.""d, 

...  .  the  plaintiff 

lime  been  notoriously  m  insolvent  circumstances.     In  an-  cannot  reco- 

swer  to  this  case,  and  to  shew  that  the  defendant  had  exer-  x^^^^^^ 

cised  due  caution,  the  replevin  clerk  (c)  was  called,  having  penalty  in 

been   previously  released   by   the   defendant.      From  his 

evidence    it  appeared  that  Bellworthy  and  Hallett  were 

brought  to  his  office  at  Exeter,  for  the  purpose  of  being 

accepted  as  sureties  in  the  bond,  by  a  clerk  of  the  tenant's 

(«)  1 1  Geo,  %  c.  19,  s.  23.     A«  at  the  first  court  day,  or  within 

to  sureties  in  replevin,  pro  retorno  two  months  after  he  receives  his 

kahendo,     under   Westminster  9,  patent,  to  appoint  and  proclaim 

vide  Rout  v.  Patterun,  16  Vin.  four  deputies,  at  the  least,  dwel- 

999,  400;  1  Wms.  Saund.  195,  a ;  ling  not  above  twelve  miles  distant 

Oilb.  Repl.  97 ;  Wilk.  Repl.  10.  from  each  other,  to  make  replevins, 

(6)  Thi>re  was  also  a  second  And  see    further  as  to  replevin 

plea,  npcm  which  no  question  arose,  clerks,  Arden  v. Tucker ,  ante,  vol.  u 

(c)  By  1  &  3   FhiL  4-  Mary,  759;  4  Barn,  fie  Adol.  815. 
e.  If,  s.  3,  the  sheriff  is  reqnired 

VOL.  \U  % 
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attorney.     One  of  them  came  from  Ottery,  twelve  miles, 
the  other  from  Bockbeare,  nine  miles  from  Exeter.     The 
replevin  clerk  was  well  acquainted  with  the  person  of  the 
attorney's  clerk,  but  did  not  make  any  inquiries  of  him 
about  the  proposed  sureties.     But  he  examined  the  parties 
themselves,  both  together  and  separately,  very  minutely,  as 
to  their  circumstances  in  life,  the  nature  and  situation  of 
their  property,  8cc.     Upon  a  subsequent  day   they   were 
again  brought  to  him  by  another  clerk  of  the  same  attorney, 
when  similar  inquiries  were  instituted.     In  addition  to  this, 
the  replevin  clerk,  for  his  own  satisfaction,  embodied  their 
answers  in  an  affidavit,  to  which  they  were  sworn,  previously 
to  their  being  accepted.     In  this  HaUett  swore  that  he 
resided  on  a  leasehold  property,  held  under  a  lease  granted 
to  him  by  Sir  John  Kennaway^  for  a  term  of  99  years,  de- 
terminable on  three  lives ;  that  he  had  farmed  the  property 
ever  since,  and  was  then  in  the  possession  and  enjoyment  of 
it;  that  there  was  a  dwelling-house  upon  it,  in  which  he 
and  his  family  resided,  and  the  furniture  in  which  was  his 
own  property ;  that  there  was  no  mortgage  or  charge  on  the 
property  or  furniture,  and  that  he  was  the  sole  and  exclusive 
possessor  thereof;  that  under  the  will  of  his  late  uncle,  he 
was  entitled  to  the  sum  of  100/.,  payable  on  the  death  of 
his  mother,  then  aged  73 ;  and  that  the  trustee  under  the 
will  waa  George  Barne,  Esq.,  of  Tiverton,  in  the  said 
county ;  and  lastly,  that  he  was  worth,  over  and  above  his 
debtSy  the  clear  sum  of  160/.  and  upwards.    Bellworthy 
swore  that  he  was  a  housekeeper  in  Rockbeare ;  that  he 
was  the  owner  in  fee   of  a  cottage  and  garden  in  Rock- 
beare, theo  occupied  by  a  tenant  at  the  rent  of  5/.  5i«;  that 
the  property  was  unincumbered,  and  was  solely  and  ex- 
clusively his  own ;  and  that  he  was  worth,  after  all  his  debts 
were  p«^id,  the  clear  sum  of  160/.     The  defendant  also 
adduced,  at  the  trial,  some  general  evidence  of  the  seeming 
respectability  and  apparent  sufficiency  of  the  sureties  at 
the  time  they  became  bound. 
Upon  this  evidence  the  learned  judge  directed  the  jury 
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to  consider  whether  the  replevin  clerk,  before  he  accepted  the 
sureties,  had  instituted  such  an  inquiry  into  their  credit  and 
solvency  as  ought  to  protect  him  from  the  consequences  of 
their  insufficiency,  stating  it  at  the  same  time  to  be  his 
own  opiniohy  that  he  ought  not  to  have  been  contented  with 
the  statements  of  the  parties  themselvesy  but  should  have 
required  some  independent  evidence.  Under  this  direction 
the  jury  found  a  verdict  for  the  plaintiff,  and  assessed  the 
damages  at  l60/.,  the  penalty  in  the  bond.  The  replevin 
bond  itself  was  not  produced  at  the  trial,  but  was  alluded 
to  by  the  counsel  on  both  sides  as  an  existing  instrument, 
and  the  only  evidence  which  was  given  of  the  value  of  the 
goods,  which  were  stated  in  the  declaration,  under  a  vide- 
licet, to  have  been  of  the  value  of  1000/.,  consisted  in  the 
statement  of  the  replevin  clerk,  that  he  had  taken  a  bond  in 
doable  the  value  of  the  cattle  and  goods. 
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Crowder,  in  pursuance  of  leave  reserved,  now  moved  for 
a  rule  nisi,  either  for  a  new  trial,  on  the  ground  of  a  mis- 
direction, or  to  reduce  the  verdict  to  nominal  damages. 

The  taking  of  the  affidavits,  which  was  a  very  unusual  First  point: 
mode  of  proceeding,  and  the  fulness  of  the  language  in  ^^^  ' 
which  they  were  couched,  shewed  the  particularity  of  the 
inquiry  which  the  defendant  had  made  as  to  the  circum- 
stances of  the  sureties.  Upon  that  ground  it  was  con- 
tended at  the  trial,  that  enough  had  been  done  to  protect 
the  defendant,  and  that  the  replevin  clerk  was  not  bound  to 
go  about  making  personal  inquiries  concerning  the  suffi- 
ciency of  the  sureties,  in  the  neighbourhood  in  which 
they  lived.  [Liuledale,  J.  I  thought  that  he  was  bound 
to  make  further  inquiry  than  he  did,  and  that  the  replevin 
clerk  ought  not  to  have  acted  solely  upon  the  representa- 
tions of  the  parties  themselves.]  Hindle  v.  Blades  (a)  is  an 
authority  to  shew  that  the  apparent  responsibility  of  the 
sureties  is  sufficient  to  protect  the  sheriff.  There  the  par- 
ties were  really  as  insufficient  as  in  this  case,  and  if  in- 


(«)  5  Taunt.  22.5;  1  Marah.  27. 
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Second  point 
Redaction  of 
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quiries  had  been  made  about  them  at  the  place  where  thej 
were  known,  it  would  have  been  ascertained  that 
they  were  bankrupts.  [Liord  Denman,  C.  J.  Here,  the 
replevin  clerk  makes  all  the  inquiries,  but  from  the  very 
persons  whose  evidence  ought  to  have  been  the  least  satis- 
factory, and  the  less  so,  I  should  say,  from  the  fact  of  their 
making  affidavits.']  A  particular  statement  was  contained 
in  the  affidavits  of  the  property  belonging  to  each  surety, 
and  reference  was  made  to  two  gentlemen  of  respectability. 
[Coleridge,  J.  The  object  of  the  inquiry  is,  to  insure  the 
apparent  responsibility  of  the  sureties.  How  can  that  be 
ascertained  by  an  examination  of  the  parties  alone  ?]  It  is 
submitted  that  it  is  sufficient,  if,  upon  a  fair  examination 
of  the  parties,  there  is  ground  for  a  bona  fide  belief  that 
they  are  trustworthy  persons.  Is  the  sheriff  bound  to  step 
out  of  his  office  to  ascertain  the  fact  ?  [Coleridge,  J.  He 
does  not  appear  to  have  made  any  inquiries  from  the  at- 
torney's clerk,  who  must  be  considered  in  the  light  of  a  mere 
stranger.  Suppose  a  stranger  had  come  with  the  sureties, 
ought  not  the  replevin  clerk  to  have  examined  him  ?]  Sup- 
posing a  stranger  had  come  as  voucher,  how  would  that 
carry  the  matter  any  further?  If  the  replevin  clerk  knew 
the  voucher,  that  might  be  the  case,  but  he  cannot  be  ex- 
pected to  know  every  body.  A  case  might  arise  where  the 
parties  lived  fifty  miles  off.  It  is  apprehended  to  be  a  ques- 
tion for  the  jury  in  every  case,  whether  a  reasonable  inquiry 
has  been  made  or  not.  Scott  v.  Waithman{a)t  Sutton  v. 
Waite(Jb).  [Patteson,  J.  In  the  latter  of  those  cases  a  wit- 
ness shewed  that  one  of  the  sureties  had  a  good  general  re- 
putation, and  valuable  stock  upon  his  farm ;  the  other  did 
not  appear  to  have  been  inquired  into.]  There,  the  words 
of  Heath,  J.,  that  "  it  would  be  too  much  to  expect  the 
sheriff  to  make  inquiries  into  the  private  affairs  of  the  sure- 
ties/' were  cited  with  approbation  by  the  Court. 

As  to  the  other  point,  for  the  reduction  of  the  damages  ; 
the  bond  was  given  for  the  payment  of  160/.,  and  the  state- 


<«)  3  Stark.  N.  P.  C.  168. 


(6)  8  B.  Moore,  S7. 
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tnent  in  the  declaration  of  the  value  of  the  cattle  and  goods 
distrained  was  a  general  one,  of  their  being  of  great  value, 
to  wit,  of  the  value  of  1000/.  It  then  goes  on  to  state  the 
amount  of  rent  due,  and  the  taking  of  the  replevin  bond. 
The  plea  admitted  the  declaration  snbstantiall^,  but  not  the 
precise  sum  alleged  as  the  value  of  the  distress  (a).  The 
plaintiff  ought  to  have  put  in  the  replevin  bond,  but  that  was 
not  done,  no  doubt  through  an  oversight.  The  learned 
judge  vras  of  opinion  that  it  ought  to  be  considered  that 
the  bond  had  been  substantially  put  in,  but  reserved  leave 
to  the  defendant  to  move  upon  tiiat  point.  [Paitesoti,  J . 
Was  there  any  evidence  of  the  value  of  the  goods  ?]  Only 
that  of  the  replevin  clerk,  who  said  that  he  took  a  bond  in 
double  the  value  of  the  cattle  and  goods.  \PaUeson,  J. 
If  he  had  given  evidence  of  their  value  that  would  have 
been  sufficient.] 
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Elliott ^  in  riie  same  case,  moved  on  behalf  of  the  plain-  Third  point: 
tiff  for  a  cross  rule  to  increase  the  damages.     He  contended  |„^','creaM  ' 
that  he  had  a  right  to  recover  double  the  value  of  the  goods,  dama^^es. 
[Liitledale,  J.  It  has  been  decided  in  the  case  of  bail,  that 
their  liability  extends  only  to  the  amount  of  the  bond  (6).] 
As  to  the  bond,  it  was  talked  ofzi  the  trial  by  both  parties. 

Lord  Dbnman,  C.  J.--It  is  admitted  in  this  case,  that  First  point. 
the  sureties  were  insutficient.  They  were  mere  men  of  no 
responsibility.  The  issue  raised  was,  whether  the  replevin 
clerk  had  made  a  reasonable  and  proper  inquiry  into  their 
circumstances.  What  amounts  to  reasonable  caution,  is  a 
matter  for  the  consideration  of  a  jury.     If  the  judge  had 


<«)  A  special  plea  admiutbe 
facts  stated  in  the  declaration,  to 
the  same  extent  as  the  plaintiff 
woald  be  bound  to  prove  them,  if 
pot  in  issue.  Vitk  MidMeton  v. 
Bttmer,  Peake,  N.  P.  C.  15 ;  Cox 
♦.  Brain,  3  Taunt.  96;  Meliiih 
▼.  AUnuti,  8  Maule  &  Selw.  106; 


Staoeld  v.  Bretvin,  8  Barn.  &  Al* 
ders.  116;  Ihftr  v.  JsA/or,  8 
Dowl.  &  RyL  19;  1  Bam.  St 
Cressw.  3 ;  ante,  vol.  ii.  371,  373 

(b)  Vide  Taykr  v.   WUkifUom^ 
ante,  vol.  v.  189. 
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Stated  it  to  be  a  question  of  law,  whether  the  officer's  iiw 
quiry  into  the  condition  of  the  sureties  was  sufficienty  I 
should  have  desired  a  new  trial.  But  I  do  not  apprehend 
that  he  meant  to  put  it  as  a  question  of  law.  No  jury 
would  hesitate  to  say,  or  judge  to  direct,  that  here  reason- 
able caution  was  fwi  exercised ;  and  the  circumstance  of 
the  parties  living  at  a  great  distance  would  not  dispense 
with  the  obligation  upon  the  sheriff  to  make  a  proper 
inquiry.  The  inquiry  should  have  been  such  as  to  satisfy 
the  jury  that  due  caution  had  been  used.  In  one  case  (a). 
Sir  James  Mansfield,  C  3.  supposes  the  case  of  the  sheriff*8 
havbg  taken  an  eminent  banker  as  a  surety,  a  week  before 
his  bankruptcy,  when  no  person  in  the  worM  had  the 
slightest  reason  to  suspect  his  circumstances.  But  in  the 
present  case  there  can  be  no  doubt  that  the  inquiry  was  utterly 
insufficient.  I  cannot  help  thinking  that  the  putting  th^ 
sureties  to  their  oath,  in  so  irregular  a  manner,  shewed  that 
the  replevin  clerk  had  doubts  of  their  sufficiency. 
Second  point.  Then,  with  regard  to  the  amount  of  damages,  we  must 
put  a  reasonable  construction  upon  what  took  place  at  the 
trial,  where  all  the  parties  must  be  taken  to  have  understood 
that  the  bond  was  ready  to  be  put  in.  Both  parties  made 
mention  of  it,  as  if  it  had  been  actually  produced. 


LiTTLEOALE,  J,— It  is  very  likely  that  I  may  have  laid 
down  the  rule  as  to  reasonable  caution  somewhat  strongly, 
but  not  as  a  rule  of  law.  I  may  have  used  strong  words, 
saying,  in  a  general  way,  that  the  inquiry  was  insufficient ; 
and  perhaps  my  words,  taken  strictly,  may  have  appeared  as 
if  I  was  laying  down  a  rule  of  law. 


Patteson,  J. — The  rule  upon  this  subject  is  as  it  has  been 
laid  down  by  my  lord.  If  it  could  be  said  that  the  effect  of 
our  decision  would  be  to  compel  the  replevin  clerk  to  go  about 
making  inquiries,  1  should  hesitate  before  I  concurred  in  it. 
But  no  such  consequence  will  follow.     If  the  replevin  clerk 

(a)  Hindle  v.  Blades,  5  Taunt.  295;  1  Marsh.  S7. 
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knows  the  parties  applyrag  to  him,  well  aiid  good ;  other- 
wise,  he  has  a  right  to  say,  <<  unless  you  satisfy  me  that  you 
are  sufficient,  I  will  not  accept  you.''  1  would  not  have  it 
supposed  that  the  sheriff  or  the  replevin  clerk  is  bound  to 
go  out  of  his  office,  and  travel  at  his  own  expense,  for  the 
purpose  of  making  inquiries.  He  may  require  to  have 
some  vouchers  for  the  reputed  responsibility  of  the  sureties, 
by  letter  or  by  personal  guarantee.  Here  nothing  at  all  of 
the  kind  was  done. 
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Coleridge,  J« — The  sheriff  is  bound  to  make  a  rea* 
sonable  and  cautious  inquiry.  If  he  does  not  know  the 
parties  who  come  to  offer  themselves  as  sureties,  he  must 
make  a  reasonable  inquiry  into  their  apparent  responsibility. 
Here  two  persons  come  to  the  replevin  clerk,  with  a  third, 
who,  for  any  thing  that  appeared  to  the  replevin  clerk,  knew 
nothing  about  them.  No  inquiry  is  made,  except  of  the 
parties  themselves.  I  quite  agree  with  my  brother  Pattt" 
son,  that  the  sheriff  is  not  bound  to  go  out  of  his  office,  but 
may  require  a  voucher,  by  letter  or  by  personal  attendance. 
With  regard  to  parties  living  at  a  distance,  the  sheriff  is 
bound  by  the  statute  of  1  &  2  Philip  Sf  Mary,  to  have 
replevin  clerks  within  twelve  miles  of  one  another.  Pro- 
bably the  very  object  of  this  enactment  was  to  insure  know- 
ledge of  the  parties  who  might  be  proposed  to  become 
sureties. 

Both  rules  refused. 


Atkins  aud  Shout  v.  Owen. 

Assumpsit  for  money  had  and  received.     Plea:  non  Money  hnd 

und  received 
assumpsit.  jo^s  not  lie 

At  the  trial  before  Lord  Denman,  C.  J.,  at  the  Devon  pit?»'«t  the 

.  bailee  Ola  bill 

sprmg  assises,  ld3o,  the  followmg  facts  appeared  : —  of  exchange 

not  due  at  the 
time  of  action  brought,  which  he  has  wrongfully  deposited  with  his  own  bankers, 
akhough  be  has  obtained  moDey  upon  the  joint  credit  of  that  and  other  bills. 
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3836.  Sluddjfg  who  had  lands  in  Newfoundland,  the  rents  of 


which  were  from  time  to  time  remitted  in  Newfoundland 
Atkinr 
iind  another    bills,  payable  to  his  order,  and  which  were  sent  to  Vallance 

Q  '•  of  Torquay^  on  his  account — had  borrowed  150/.  from  th« 

plaintiffs,  who  were  trustees  under  his  marriage  settlement, 
Studdy  wrote  to  Vallance^  requesting  him,  ont  of  his  New-» 
foundland  rents,  to  pay  the  150/.  to  the  pkintiffs,  and  Fa/- 
lance  subsequently  receiving  two  bills  from  Newfoundland, 
for  the  payment  of  100/.  and  47/*  105.,  to  the  order  of  Studdy, 
sent  them  to  the  plaintiffs.  The  bill  for  100/.  was  given 
by  the  plaintiffs  to  Mrs.  Studdy,  to  get  her  husband  to  in- 
dorse it.  Studdy  and  his  wife  being  at  that  time  domicikd 
in  the  defendant's  house,  Mrs.  Studdy  employed  the  de* 
fendant  to  procure  her  husband's  indorsement.  This  he  did, 
holding  the  bill  with  both  hands  while  Studdy  indorsed  it. 
He  then  retained  possession  of  the  bill,  saying,  that  Studdy 
owed  him  money  for  spirits ;  and  paid  it  into  his  banker*s, 
on  his  own  account,  and  received  credit  for  its  amount. 
Since  that  he  had  continued  to  deal  with  his  account  gene- 
rally, without  drawing  specifically  upon  the  bill,  the  balance 
in  his  favour  being,  at  times,  less  than  the  amount  of  that 
security.  The  bill,  which  was  payable  sixty  days  after  sight, 
became  due  after  action  brought,  and  was  paid  at  maturity. 
Upon  this  evidence  his  lordship,  being  of  opinion  that  the 
facts  proved  would  not  support  the  action  for  money  had 
and  received,  nonsuited  the  plaintiffs,  but  gave  them  leave 
to  move  to  enter  a  verdict. 

Crowder  now  moved  to  set  aside  the  nonsuit,  and  to  enter 
a  verdict  for  the  plaintiffs.  I'he  action  was  proper  in  point 
of  form,  though  Trover  would  have  been  maintainable 
against  the  defendant,  for  converting  the  bill  to  his  own  use. 
The  amount  was  put  to  the  credit  side  of  his  banking 
account,  and  he  had  drawn  generally  since.  He  had  not 
drawn  specifically  upon  the  bill,  but  in  the  usual  way.  Il 
^as  money's  worth  to  him.  But  for  the  bill  he  would  have 
overdrawn  his  account.     The  balance  in  his  favour  was,  at 
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times,  less  than  the  amount  of  the  bill.  [Coleridge^  J.  Had 
he  ever  over-drawn  at  other  times  ?]  That  did  not  appear. 
The  bill  was  paid  afterwards.  Reed  v.  James  (a)  is  an  au- 
thority to  shew  that  money  need  not  pass  between  parties, 
in  order  to  support  an  action  for  money  had  and  received. 
No  doubt  trover  would  have  been  the  better  form  of  action^ 
but  the  plaintiffs  may  waive  the  tort  and  sue  ex  con^ 
tractu  (6).  The  defendant  had  obtained  possession  of  the 
bill,  so  that  he  was  in  a  situation  to  procure  money  upon  it 
by  discounting  or  pledging  it.  [Coleridge,  J.  How  would 
it  have  been  if  a  party  had  lent  him  money  upon  the  deposit 
of  the  bill  i"]  It  is  conceived  that  he  would  have  had  and  re- 
ceived money  upon  the  bill  to  the  use  of  the  plaintiffs.  The 
bill  was  turned  into  money  by  being  placed  to  the  defend-* 
ant's  credit,  and  by  his  drawing  upon  the  security  of  the 
bill.  If  he  had  drawn  upon  that  very  bill  specifically,  it  is 
apprehended  that  he  would  have  clearly  rendered  himself 
liable  to  an  action  for  money  had  and  received  (c).  It  haa 
been  held,  that  if  a  broker  debit  an  underwriter,  in  account 
between  them,  with  the  amount  of  a  loss,  he  may  be  sued 
by  the  assured  for  money  had  and  received,  even  though  no 
money  has  actually  come  into  his  hands.     Wilkinson  v. 
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(a)  1  Stark.  N.  P.  C.  132. 

(6)  As  to  which,  see  Barber  v. 
Denntf,  1  Salk.  68;  Kiicken  v. 
Qfmpbell,  3  Wil».  304 ;  Clarke  v. 
Shee,Cowp.  197;  Smiths.  HotUon, 

4  T.  R.  917 ;  Eade$  v.  Vandeput, 

5  East,  39,  n ;  Lightfyy,  Chustotif 
1  TauDt.  112;  eed  w.  Jame$,  1 
Stark.  N.  P.  C.  ]34;  Hi^Aes  t. 
ThomoMy  13  East,  474;  Bull.  N.  P. 
ISO,  1,  2, 3 ;  3  Stark.  Ev.  8  ed. 
65. 

(c)  By  depositing  the  bill  with 
his  bankers,  on  his  own  account, 
the  defendant  converted  it  to  his 
own  use.  Bat  that  conversion  not 
being  followed  by  a  jadgnnent  in 
trespass  or  in  trover,  (which  would 
have  bad  the  effect  of  vesting  in 
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Atkins 
and  another 

V. 
OWEN* 


the  defendant  the  property  in  the 
chattel,  so  ascertained  by  matter 
of  record  to  have  been  converted 
to  the  defendant's  use,  ^ride  antCf 
vol.ii.  655,n«;  ibid.  869,  n.;  an/e, 
vol.  iv.  624,  n.,)  the  absolute  pro- 
perty in  the  bill  continued  in  the 
plaintifik,  and  the  wpecial  property 
of  the  defendant  as  bailee  was 
determined  by  that  conversion. 
Any  money  therefore  received  by 
the  defendant  on  account  of  the 
bilk  would  appear  to  be  money  re-^ 
ceived  by  a  mere  stranger,  and  the 
question  would  arise  whether  it 
was  competent  to  the  piaintifis  to 
adopt  the  act  of  that  stranger,  and 
treat  him  as  a  penon  receiving  the 
money  to  their  use^ 
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1836.        Clay(a)y  Andrew  v.  Rohinnon{b).      [Paittson,  J.   In  the 

^"^^^^^^      case   of  insurance   brokers,  when   the  defendant,  in   the 
Atkins  ......  ,    •       . 

and  another    course  of  his  busmess,  admits  the  receipt  of  mouey,  it  is  do 

^  ^''  defence,  io  an  action  by  the  assured,  for  him  to  say  that  no 

money  actually  came  into  his  hands.  If  he  were  to  fail,  the 
plaintiff  would,  after  such  admission  by  the  broker,  be  un- 
able to  recover  from  the  underwriters.  Tlie  cases  cited  are 
very  distinguishable  Irom  this  case.  The  principle  upon 
which  they  were  decided  is,  that  it  did  not  lie  in  the  mouths 
of  the  several  defendants  to  say  that  they  had  not  received 
the  money.]  Neither  does  it.  lie  in  the  mouth  of  the  de- 
fendant here  to  say  that  he  has  not  received  money,  when 
be  has  had  the  bill  and  obtained  money  from  his  banker 
upon  the  credit  of  it.  Suppose  that  the  bill  had  fallen  due, 
but  that  no  money  bad  in  fact  been  obtained  from  the 
drawee.  In  that  case  it  would  not  have  been  competent 
to  the  defendant  to  say  that  he  had  not  received  money. 
[Coleridge,  J.  Then  he  would  have  taken  away  your  remedy.] 
The  case  is  the  s«me  as  if  the  defendant  had  discounted  the 
bill.  He  might  have  discounted  it,  and  obtained  money 
upon  it  immediately.  In  either  case  he  is  enabled  to  get 
money  upon  the  bill.  Does  it  lie  in  his  mouth  to  say  that 
he  has  not  actually  received  money  upon  it  i 

Lord  Den  MAN,  C.  J« — The  conduct  of  the  defendant 
has  been  such,  that  if  it  were  possible  to  make  him  liable  in 
this  action,  we  should  readily  do  so.  But  it  is  quite  clear 
to  me  that  this  form  of  action  will  not  lie,  and  it  is  equally 
clear  that  trover  might  have  been  maintained.  We  are  to 
consider  the  case  as  if  the  bill  were  not  yet  due.  The  de- 
fendant has  received  money  from  his  banker  upon  the  credit 
of  the  bill.  If,  therefore,  it  should  not  be  paid,  he  might 
be  called  upon  to  repay  the  banker,  and  if  held  liable  in 

(ff)  6  Taunt.  110;  5.C.  at  nisi  9592 ;    Barclay  ▼.  Gooeh,  S  Esp. 

priua,  coram  Gibbt,  C.  J.,  4Campb.  N.  P.  C.  371 ;  Jones  v.  Brmfey,  1 

171.    And  6tts  Gaminde  r.  Pigtm,  East,   1;    Taylor  v.   Higgitu,    3 

4  Taunt.  246;  ffigkiingall  v.  Dc  East,  169. 
vime,  2  W.  Bla.  684,  and  5  Burr.  (b)  3  Campb.  199. 
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the  present  action,  might  pay  the  amount  M^hich  be  ha9 
received  twice  over.  But  he  cannot  be  required  to  do  thi^ 
merely  because  of  l)is  tort. 

Patteson,  J. — Money  was  lent  to  the  defendant  by  bis 
banker,  upon  the  supposition  that  the  bill  would  be  paid. 
In  the  meantime,  however,  that  cannot  be  considered  money 
had  and  received  to  the  plaintiff's  use.  That  cannot  be 
until  it  is  seen  whether  the  bill  will  be  honoured  or  not. 
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ATKrNS 

and  aantber 

V. 
OW£V. 


The  rest  of  the  Court  concurring, 


Rule  refused. 


Doe,  on  the  several  demises  of  John  Mee,  Thomas 
Leigh,  and  Jane  Liohtfoot  Mee,  v.  Mary  Lither- 
LAND,  Richard  Mee,  James  Leigh,  and  George 
Lightfoot. 

Ejectment  on  demises  of  the  17th  October,  1835,  Where  apoo  a 

tried  before  Lord  Denman,  C.  J.,  at  the  last  Liverpool  spring  ^^^gh^  *f  '"^ 

assizes.  pussession  on 

John  Mee  and  Thomas  Leigh  claimed  as  executors  and  day^^one  party 

devisees  in  trust  of  a  term  of  999  years,  created  in  1806,  entiiles  him- 

under  the  will  of  Wm.  Lightfoot,  whose  title  as  termor,  possession  by 

until  his  death  in  1824,  was  admitted  by  the  defendants.  » tenancy  for 

•*  years  under 

The  defendants  (of  whom  Geo.  Lightfoot ,  who  was  the  son  the  other,  an 

of  Wm.  Lightfoot,  defended  as  landlord  to  the  other  three  ""^^^"^itl^ 

defendants,)  first  attempted  to  dispute  the  validity  of  tlie  after  action 

will,  but  probate  having  been  granted,  and  the  interest  of  attornment  to 

a  stranger, 
taking  place  before  such  day,  is  sufficient  evidence  of  a  disclaimer  to  rebut  his  title  as 
tenant. 

In  ejectment  by  A.  against  B.  and  C,  where  B.  defends  as  landlord  of  C,  a  right  of 
possession  either  in  B.  or  in  C.  will  defeat  the  action. 

Bat  if  it  appears  that  B.  has  no  title,  and  that  C.  has  no  right  to  the  possession,  ex- 
cept as  tenant  under  ^.,  evidence  of  a  disclaimer  by  C.  of  such  holding  under  J.,  rebuts 
the  defence  both  as  to  B.  and  to  C. 

An  attornment  by  C.  to  B.,  before  the  day  of  the  demise  laid  in  the  declaration, 
would  amount  to  such  disclaimer. 

An  admission  made  by  C,  after' action  brought,  of  such  an  attornment  having  taken 
place  before  the  day  of  Uie  demise,  is  sufficient  evidence  of  such  disclaimer  as  against 
B.  and  C. 
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18S6.  the  testator  in  the  premises  being  a  chattel,  the  learned  judgd 
refused  to  permit  the  defendants  to  go  into  evidence  to  shew 
that  the  will  was  invalid.  It  was  then  objected  that  the 
three  first-named  defendants  had  for  several  years,  since  the 
death  of  the  testator,  paid  rent  to  his  executors,  and  that 
consequently  it  lay  upon  the  plaintiff  to  shew  the  determi- 
nation of  the  tenancy.  In  answer  to  this  case  it  was  proved, 
that  in  June,  1834,  the  defendant,  Geo.  Lighlfoot,  suspect- 
ing the  authenticity  of  the  will,  took  out  letters  of  adminis- 
tration to  his  brother,  and  commenced  an  ejectment  for 
these  premises  in  the  Common  Pleas  at  Lancaster.  No 
measures  having  been  taken  by  the  tenants  in  possession,  or 
the  devisees,  to  defend  that  action,  judgment  was  obtained 
in  it  against  the  casual  ejector,  under  which  the  lessor  of 
the  plaintiff  {Geo.  Lightfooi)  was  put  into  possession  by 
the  sheriff  of  Lancashire.  Since  the  commencement  of  the 
present  action,  the  first  three  defendants  signed  a  written 
memorandum,  stating  that  up  to  the  time  of  Geo.  Lightfoofs 
obtaining  possession  they  had  paid  their  rent  to  the  execu^ 
tors,  but  that  they  had  since  attorned  to  Lightfooi,  and  had 
paid  him  rent.  Upon  this  evidence  the  learned  judge 
directed  a  verdict  for  the  plaintiff,  upon  the  ground  that  a 
disclaimer  had  been  sufficiently  proved. 

Crompton,  in  pursuance  of  leave  reserved,  now  moved  ta 
set  aside  the  verdict  and  to  enter  a  nonsuit. — The  defend- 
ants wished  at  the  trial  to  dispute  the  validity  of  the  will, 
but  they  were  prevented,  and  properly  so,  from  adopting 
that  course.  They  then  shewed  that  three  of  them  had  paid 
rent  to  two  of  the  plaintiff's  lessors.  Proof  of  that  fact 
induced  the  necessity  of  shewing  the  due  determination  of 
the  tenancy.  For  the  purpose  of  doing  this,  the  plaintiff 
put  in  a  memorandum  signed  by  the  three  tenants,  in  which 
they  acknowledged  to  have  attorned  to  Geo.  Lightfooi.  Ik 
was  urged  that  this  was  not  evidence  as  against  him,  Geo, 
Lightfootf  he  being  the  heir  at  law.  The  admission  wa» 
made  after  action  brought.  [Lord  Denman,  C.  J.  The 
plaintiff  proved  his  title  as  against  all  the  defendants.    You 
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then  said  that  three  of  them  were  in  by  right.    To  that  it        1636. 
was  answered  that  they  were  in  by  wrong.     They  were  in      ^^l^T^ 
it  at  one  time  as  tenants  to  the  executors.    They  then  suf-  d. 

fered  themselves  to  be  turned  out,  by  a  writ  of  possession,        ^^^ 
under  another  ejectment*  and  attorned  to  a  new  landlord.  v. 

The  evidence  was  good,  at  all  events,  as  against  those  three,   ^nd  oSen'* 
The  only  defence  offered  by  them  was,  that  they  were 
tenants,  and  an  answer  was  furnished  to  that  defence.]     A 
right  of  possession  having  been  shewn  to  have  been  once  in 
the  defendants  as  tenants,  the  plaintiff  was  bound  to  shew 
that  the  right  had  since  been  revested  in  himself.     He  does 
this  by  setting  up  a  sort  of  forfeiture,  committed  by  three 
of  the  defendants' attorning  to  the  fourth.    As  against  them, 
that  was  a  good  answer;  but  the  plaintiff  ought  to  have 
made  out  his  right  of  possession  against  alL    [Lord  Deu^ 
man,  C.  J.  The  general  case  which  the  plaintiff  established 
was  good  against  Geo.  Lightfoot.    The  plaintiff  proved  his 
lessor's  title  under  the  will,  which  could  not  be  disputed 
after  probate,    llien  the  defendants  set  up  a  possessory 
title,  in  three  of  their  number,  as  tenants  for  years,  in  answer 
to  which  it  was  shewn  that  their  title  as  tenants  had  been 
devested   by  their  admission  of  having  attorned  to  Geo, 
LightfootJ]    That  was  proved  only  as  an  admission,  and 
could  therefore  only  bind  the  parties  admitting.      [Cole- 
ridge,  J.    Is  it  not  strict  evidence  of  a  disclaimer  ^f}    Per- 
haps it  may  be  so,  but  as  such  it  came  too  late,  being  made 
after  action  brought.    It  must  be  considered  only  as  a  his- 
tory, an  admission  of  matter,  amounting  perhaps  to  a  dis- 
claimer, if  it  had  occurred  before  the  action  was  brought 
Doe  d.  Grubb  v.   Grubbija)  is  distinguishable  from  this 
case.     A  tenancy  was  proved  in  some  of  the  defendants, 
and  it  was  only  disproved  by  an  admission  of  a  previous 
disclaimer  by  the  tenants.   That  was  not  sufficient  as  against 
the  fourth  defendant,  unless  the  Court  will  go  the  length  of 
saying,  that  a  landlord  cannot  stand  alone  when  he  comes 
in  by  the  consent  rule.     [Coleridge^  J.  You  say  that  the 
case  is  the  same  as  if  a  tenancy  had  been  proved  in  some 

(«)  10  Barn.  &  Cressw.  816. 
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Other  person?]  Yes.  Doe  d.  Lewis  ▼.  Cawdor  (a),  is  an 
HQthority  to  shew  that  a  disdaiiner  must  be  antecedent  to 
the  date  of  the  day  of  the  demise.  [Patteson,  J.  Here,  the 
attornment  took  place  before  the  day  of  the  demise,  but  the 
question  is,  whether  there  was  sufficient  evidence  of  it  as 
against  Lightfoot.']  The  case  may  be  considered  as  if  he 
wa^  not  a  party  to  the  record.  [PaUeson,  J.  I  suppose 
that  the  three  first  defendants  defended  as  tenants,  and  the 
fourth  as  their  landlord.]    That  was  so. 


Lord  Denman,  C.  J. — Assuming  that  to  be  so,  there 
can  be  no  doubt  that  the  landlord  must  defend  either  by 
himself  or  by  fans  tenants.  If  he  defends  here  by  his  tenants^ 
as  claiming  under  himself,  then  as  he  appears  to  have  no 
title,  the  defence  cannot  be  supported. 

LiTTLBDALE,  J.,  Patteson,  J.,  and  Coleridge,  J'. 

concurred. 

Rule  refused. 

(a)  1  CroiDpt.  Mees.  Sc  Roscoe,  401. 


A.  lets  to  B. 
a  furnished 
house,  at  a 
certain  rent 
payable  in  ad- 
vance, from  a 
certain  future 
day,  and  agrees 
that  it  shall 
be  furnished 
suitably  for  a 
school : — The 
suitable  fur- 
nishing of  the 
house  is  a 


Mechelen  17.  Wallace. 

XRESPASS  for  breaking  and  entering  the  plaintiff's  house 
and  taking  away  his  goods.  Plea :  first,  not  guilty ;  secondly* 
a  distress  for  rent,  under  1 1  Gto.  2y.c.  JQi,  s.  £1  (a).  At  the 
trial  before  Alderton^  B.»  at  the  Gloucester  spring  assizes, 
18S6,  the  following  facts  appeared: 

The  plaintiff  being  desirous  of  obtaining  a  house  where 
his  wife  might  keep  a  ladies'  school,  in  the  early  part  of 


(a)  Which  anthorizes  landlord, 
when  sued  in  trespass  for  a  dis- 
tress, to  plead  the  general  issue 


and  give  the  special  matter  in  evi- 
dence, or  to  plead  the  defence  spe- 
cially. 


condition  pre- 
cedent to  the  right  to  demand  the  nent. 

If  B,  enters,  and  the  house  is  not  so  furnished,  A*  cannot  distrein  for  the  renL 
Whether  a  verbal  representation  that  the  house  will  be  suitably  furnished,  forms  part 
of  the  contract  or  nor,  is  a  question  for  the  jury. 


Mechcxjih 
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May,  1835,  entered  into  a  treaty  with  Wood,  the  defendant's  isso. 
house-agent,  to  become  the  tenant  of  Laurel  Lodge,  fur- 
nished, at  a  rent  of  170/.  per  annum,  the  tenancy  to  com-  ^' 
meoce  on  the  2atb  of  the  month.  The  plaintiff  having  ^^^^a^- 
come  to  Cheltenham  an  entire  stranger,  it  was  agreed 
that  the  rent  should  be  paid  in  advance,  by  fonr  equal  quar- 
terly payments*  The  tenancy  of  Laurel  Lodge  not  being 
to  commence  till  the  25th  of  May,  the  defendant  accom- 
modated the  plaintiff  in  the  meantime  with  the  use  of  an 
adjoinii^  house,  which  also  belonged  to  her.  The  agent 
pledged  himself  that  Laurel  Lodge  should  be  furnished  in 
^a  manntf  to  make  it  suitable  for  a  ladies'  school.  On  the 
25th  day  of  the  month,  the  plaintiff  took  possession  of  the 
bouse,  under  the  verbal  contract  above  stated,  and  on  the 
26th  a  written  agreement  for  a  tenancy  was  tendered  to*  him 
for  execution,  which  however  be  refused  to  s%n.  On  the  . 
same  day  he  addressed  a  letter  to  Wood,  in  which  he  com* 
plained  that  that  person,  upon  whose  honour  he  had  entirely 
relied  in.  taking  the  house,  had  not  performed  his  stipda* 
tions;  thai  the  house  was  indifferently  furnished,  and.  inade*- 
quately  to  the  rent  to  be  paid  for  it,  and  thart  he  could  not 
be  expected  to  sign  any  agreeoaent  until  the  house  waa  pro- 
perly completed.  The  rent  not  being  duly  paid,  in  Novem-> 
her  following,  the  plaintiff  distreined  for  42/.  lOs.,  being  the 
sum  due  for  one  quarter,  and  for  this  distress  the  present 
action  was  brought.  The  learned  judge  directed  the  jury 
to  consider  whether  or  not  a  rent  certain  had  been  fixed 
upon  between  the  parties,  telling  them  to  find  for  the  de» 
fendant,  if  they  thought  that  the  plaintiff  took  the  house 
upon  the  terms  of  paying  170/.  per  annum,  and  was  con- 
tented to  rely  upon  Wood's  honour  for  the  proper  furnishing 
of  the  house;  for  the  plaintiff*,  if  they  were  of  opinion  thai 
the  entry  was  but  provisional^  and  that  the  amount  of  rent 
was  to  be  determined  afterwards,  by  reference  to  the  quan^ 
tity  and  quality  of  the  furniture  supplied.  The  jury  having 
found  for  the  plaintiff, 

Talfourd,  Serjt,  in  pursuance  of  leave  reserved,  now 
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1836.        moved  for  a  new  trials  on  the  ground,  first,  of  misdirection; 

_*^*^  secondly,  of  the  verdict  being  against  evidence.    The  real 

9.  question  in  this  case  is,  whether  the  defendant,  being  the 

Wallace,  ^^f^^j.  ^f  ^jje  premises  held  by  the  plaintiff,  had  a  right  to 
distrein  for  the  amount  of  rent  alleged  to  be  due  to  her. 
That  question  depended  upon  the  evidence  of  Wood,  who 
negotiated  the  agreement  between  the  parties. 

On  the  25th  of  May  the  plaintiff  took  possession  of 
Laurel  Lodge,  and  the  first  quarter's  rent  became  payable 
immediately.  The  distress  was  taken  for  one  quarter's  rent 
only.  To  defeat  the  case  set  up  by  the  defendant,  it  was 
contended  by  the  plaintiff,  that  as  the  house  was  to  be  let 
furnished,  and  in  a  manner  suitable  for  a  ladies'  school,  the 
bargain  was  conditional,  and  that  the  condition  not  having 
been  performed,  no  tenancy  ensued.  Complaints  were  made 
that  the  furniture  was  not  of  the  description  which  the 
plaintiff  was  entitled  to  expect,  and  that  even  such  as  it  was 
it  was  incomplete.  The  question  therefore  arose,  whether 
the  bargain  was  conditional,  and  if  so,  whether  the  furniture 
was  incomplete,  and  of  a  description  inferior  to  what  the 
plaintiff  had  a  right  to  expect.  It  was  certainly  stated  by 
Wood,  that  the  rent  was  to  be  170/.  for  the  house  and yur- 
niturey  and  that  the  house  was  to  be  completely  furmshed^ 
suitably  for  a  school.  But  it  is  submitted  that  a  failure  of 
the  defendant*  in  a  complete  performance  of  her  part  of  the 
agreement,  furnished  no  answer  to  her  right  to  distrein. 
The  plaintiff  has  already  commenced  an  action  against  bef 
for  the  non-performance  of  her  stipulations.  The  evidence 
was  clear  that  the  tenancy  was  to  commence  on  the  25th  of 
May,  and  that  the  first  quarter's  rent  became  payable  imme- 
diately upon  that  day.  It  is  impossible  to  contend  that  the 
furnishing  of  the  house  formed  a  condition  precedent  to  the 
payment  of  rent.  The  plaintiff  had  declared  that  he  relied 
upon  the  honour  of  Wood,  that  the  house  should  be  properly 
furnished.  The  learned  judge  at  the  trial  was  at  first  in- 
clined to  think  that  the  plaintiff's  case  furnished  no  answer 
to  the  defence,  and  that  it  was  the  subject  of  an  independ- 
ent action  only.    The  plaintiff's  counsel  then  cited  Regnari 
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V.  Porter  (a).    There  a  tenant  entered  under  an  agreement,         1836. 
containing  stipulations  for  a  lease  at  a  fixed  rent,  and  an     _,    ^ 
engagement  by  the  landlord  to  complete  the  house,  and  v, 

make  it  fit  for  habitation.  Hie  premises  were  never  com-  Wallace. 
pleted,  and  the  tenant  never  paid  any  rent,  but  when  called 
upon  to  do  so  said,  that  he  was  ready  to  pay  what  was  due, 
provided  the  house  were  completed,  according  to  the  agree- 
ment, and  an  allowance  made  to  him  for  the  expense  of 
some  repairs.  The  Court  held,  that  as  the  agreement  itself 
did  not  constitute  a  tenancy,  and  there  was  no  proof  of  an 
absolute  and  an  unqualified  promise  to  pay  a  rent  certain, 
the  landlord  was  not  entitled  to  distrain.  That  case  is  dis- 
tinguishable from  the  present.  There  the  acts  to  be  per- 
formed by  the  landlord  constituted  a  condition  precedent  to 
the  payment  of  rent;  they  were  to  be  done  previously  in 
point  of  time.  The  distinction  between  the  cases  where 
the  performance  of  a  particular  act  is  or  is  not  to  precede 
the  enforcement  of  another,  is  clearly  taken  by  Mr.  Serjt. 
Williams^  in  his  notes  upon  Pordage  v.  Cole{b),  [Lord 
Denman,  C.  J.  When  do  you  say  that  the  furniture  ought 
to  be  put  in  ?]  Upon  the  commencement  of  the  tenancy. 
The  plaintiff  was  in  possession  on  the  day  of  commencing 
the  tenancy.  [Lord  Denman,  C.  J.  It  is  very  improbable 
that  the  plaintiff  should  have  made  an  absolute  bargain  for 
the  payment  of  rent,  whether  the  furniture  were  put  in  or 
not.]  He  trusted  to  the  honour  of  Wood.  [Lord  X)en- 
man,  C.  J.  That  is  the  question,  whether  he  trusted  to 
Wood's  honour,  or  made  it  a  condition  precedent.  His  letter 
to  IVood  only  contained  matter  of  reproach.] 

Patteson,  J. — I  do  not  see  how  you  are  to  separate  one 
part  of  the  agreement  from  the  other. 

Et  per  Curiam —  Rule  refused. 

(a)  7  Bin«h.  451;  5  Moore  &  Pa,  370.  (6)   t  Wins.  Saund.  319. 
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The  Kino  v.  The  Inhabitants  of  Ightham. 

il.,  a  carpenter  ^^  ^^j^^  ^f  removal  from  the  parish  of  Ightham,  in  Kent, 

and  occupier  ^  ^  "^  o  / 

of  land,  IS  ap-  to  the  parish  of  Sundridge,  in  the  same  county,  was  quashed, 

who  wishes    '  "po"  appeal,  subject  to  the  following  case: 

to  succeed  The  respondents  proved  a  settlement  by  birth  in  Ightham. 

prentice  to  A.    '^^^  appellants  set  up  a  subsequent  settlement  in  Sundridge, 

J. says  he        under  the  following  circumstances: — fVm.  H^e66,  the  bro- 
will  take  no  i     i      •  •    T»r       Txr  •   i 

more  appren-    ther  of  the  pauper,  Jofm  Webh,  worked  with  Wm.  Wright , 

t!^*^' w"ll  wo  k  ^  carpenter,  residing  at  Ightham,  for  three  years,  under  a 

on  the  land  as  verbal  contract  of  apprenticeship,  and  in   1804,  when  the 

trade  and  that  pa"per  was  about  twenty  years  old,  applied  to  IVright  to 

he  will  take       take  the  pauper  in  his  place.      fVright  answered  "  no,''  that 
him  to  do  work  ,  , ,      ,  ,  ,  •  i  i 

as  a  servant,      he  would  take  no  more  three-years  apprentices  unless  they 

^h  ^*  if^h^     would  agree  to  work  on  his  land  as  well  as  at  the  carpentry 

live  with  A.      business.     ''  I  will  have  no  more  apprentices  for  three  years, 

learn  the  bus^  unless  he  is  agreeable  to  do  other  work  as  well ;  1  will  take 

ness  of  a  car-    him  to  do  work  as  a  servant."     Upright  occupied  three  acres 

any  other  work  ^^  ^^^P  ground.     Wm.  Webb  assented,  and  it  was  agreed 

that  shall  be     j^at  ij^j  pauper  should  live  with  Wriehi  for  three  years,  to 
required  by  yl.,  ,  ,      ,       .  ^  ,    .  ... 

who  is  to  pay    learn  the  busmess  of  a  carpenter,  and  do  any  other  work  he 

weekr'^wa^es  ^^9"''*^^  **"'"  ^®  ^^5  ^^  ^®  P^'^  ^^^  ^^®  ^"t  year  Qs.  a  week, 

and  also  for  the  second  lOs.,  and  for  the  third  lis.;  and  if  the  pauper 

The  ques-  ^'^   ^"^  over-work,  he  was  to  be  paid  for  it  in  addition, 

tion,  whether  according  to  his  rate  of  wages  at  the  time.     Wright  added, 

constituted  a  ^^^  ^^^^  pauper  might  have  Sunday  to  himself,  if  he  asked 

contract  of       leave.     The  pauper  entered  Wrisht's  service  in  pursuance 

apprenticeship  '*  ,i,  . 

or  of  hiring       of  this  agreement,  and  served  the  three  years,  boardmg  and 

^"Vt^Tbe'  'o^g^'^g  ^'  ^^^  ^^*"  expense,  with  a  journeyman. 

decided  by 

But'where^  Bodkin,  and  Erskitte  Perri/,  in  support  of  the  order  of 

the  sessions,  sessions.     The  sessions  have  found  that  this  was  a  contract 

that  it  is  a        ^^  hiring  and  service.    That  finding  is  conclusive.     In  Rex 

contract  of 

hiring  and  service,  gmnted  a  special  case,  the  Court,  upon  th^  facts  fourid  as  above, 

reversed  their  decision,  holding;  that  the  agreement  was   an  imperfect  contract  of 

apprenticeship. 
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▼•  Sl  Andrew  the  Great,  Cambridge  (a),  it  was  made  a         1836. 

question  of  fact  at  the  sessions,  whether  there  had  been  a      ^*^*^^^*^ 
7.  .  ,  .       ^  .      ,  „  .  .       rr.1         The  King 

hiring  and  service  for  a  year,  in  the  appellant  parish.     1  he  t). 

sessions  confirmed  the  order  of  removal,  subiect  to  the  Inhabitants  of 

,       ''  Ightham. 

opinion  of  this  Court.     It  was  held  that  this  amounted  to 

a  finding  bj  the  sessions  that  there  was  a  hiring  and  service 
for  a  year,  and  that  such  finding  ought  not  to  be  disturbed, 
if  there  were  any  premises  to  warrant  it.  In  Mex  v.  Great 
Wkkford{b),  it  was  determined  that  where  upon  a  special 
case  the  sessions  state  the  facts  and  draw  their  conclusion, 
this  Court  will  not  disturb  the  finding,  unless  it  appear  that 
the  evidence  was  contrary  to  the  finding,  or  that  there  was 
no  evidence  to  support  it.  [Lord  Denmauj  C.  J.  The  ses- 
sions have  here  stated  all  the  facts,  upon  which  we  must 
give  out-  opinion.  Rex  v.  Great  Wishford  was  a  question 
of  fact :  This  is  a  question  of  law.] 

The  facts  stated  in  the  case  shew  a  contract  of  hiring  and 
service.  The  pauper  was  proposed  to  the  master  to  suc- 
ceed his  brother,  who  had  served  as  an  apprentice,  and  the 
master's  answer  is,  "  I  will  take  no  more  three-years'  ap- 
prentices." The  pauper  subsequently  agrees  to  the  master's 
proposal  to  do  work  as  a  servant.  These  cases  must  be 
decided  by  their  particular  circumstances,  and  not  by  gene- 
ral rules.  The  question  is,  what  was  the  primary  object  of 
the  parties.  Here,  it  clearly  was  to  engage  a  servant.  This 
is  evident  from  the  amount  of  wages  to  be  paid  by  the 
master.  In  the  majority*  if  not  in  all  of  the  cases  in  which 
the  contract  has  been  considered  as  a  defective  apprentice- 
ship, money  has  been  contracted  to  be  paid  to  the  master 
tor  teaching.  In  this  case,  the  full  wages  of  an  agricultural 
servant  were  to  be  paid  by  the  master.  Rex  v.  Combe  (c), 
and  Rex  v.  Edingale{d),  will  be  relied  on  by  the  other  side, 
but  both  those  cases  are  distinguishable  from  the  present. 
In  Rex  v.  Combe,  it  was  suggested  to  the  pauper  that  it 

(d)  3  Mann.  &  R^l.  374;  8  (c)  2  Mann.  &  R^l.  30;  8  Bam. 
Barn.  &  Cressw.  664.  &  Cress w.  89. 

(6)  Ante,  vol.  v.  540.,  {d)  10  Barn.  &  Cressw.  739. 

Y  ^i 
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1836.        would  be  better  for  him  to  learn  a  trade  instead  of  going  to 

^^^^'^      service.     He  had  therefore  an  alternative,  and  he  .chose  to 
The  KivG         ^     .  ^  .      , .        FT  t         • 

y^  enter  into  a  contract  of  apprenticeship.     Here,  there  is  an 

iDhabitants  of  ambiguity  in  the  statement  as  to  the  character  in  which  the 

lOBTBAM.  °       "^  .  T       Ti 

pauper  entered  into  the  service.  In  Rex  v.  Edingaie,  the 
pauper  was  only  employed  in  the  trade  to  which  he  was  ap- 
prenticed. This  case  resembles  that  of  Rex  v.  HUcliam{a). 
There  the  pauper  let  himself  for  one  year  to  his  brother, 
a  carpenter,  at  Hitchain.  He  was  to  receive  no  money  by 
way  of  wages,  but  his  brother  was  to  teach  him  as  much  as 
he  could,  during  the  year,  of  the  trade  of  a  carpenter,  aud 
was  to  provide  him  with  board  and  lodging:  and  the  pauper 
was  to  do  all  his  brother's  business  upon  the  farm  which  be 
occupied,  and  any  other  work  which  his  brother  ordered 
him: — It  was  held  that  this  was  a  contract  of  hiring  and 
service.  It  has  been  held  that  although  it  be- an  ingredient 
in  the  contract,  that  one  party  shall  be  taught  by  the  other, 
that  circumstance  will  not  necessarily  make  it  a  contract  of 
apprenticeship  (6).  Here,  the  pauper  was  to  work  on  the 
hop  ground,  which  would  require  incessant  toil. 

Deedes,  contr^.  This  case  is  stated  by  the  sessions  ex- 
pressly to  raise  the  question,  whether  this  was  a  contract  of 
hiring  aud  service,  or  a  defective  contract  of  apprenticeship. 
The  law  is  thus  laid  down  by  Taunton^  J .,  in  Rex  v.  Credi- 
ton  (c), — ''  I  take  the  true  distinction  in  these  cases  to  be 
this :  where  teaching  on  the  part  of  the  master,  or  learning 
on  the  part  of  the  pauper,  is  not  the  primary  but  only  the 
secondary  object  of  the  parties,  that  will  not  prevent  (where 
work  is  to  be  done  for  the  master)  the  contract  being  con- 
sidered one  of  hiring  and  service.  In  all  the  cases  cited, 
where  the  contract  was  so  considered^  it  appeared  that  the 
pauper  had  agreed  to  work  for  his  master,  and  the  master 
undertook  to  teach  him  the  particular  trade  in  which  he  was 

(a)  Burr.  S.  C.  489.  c/«/oii,  2  East,  29Q;  and  Hex  v. 

(6)  Rex  V  Burback,  1  Maule  &      JMtlr  Bollon,  Cald.  867. 
Selw.  3T0.    See  also  Rex  v.  Ec-         (c)  2  Bayn.  &  Adol.  493. 
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conversant,  but  the  teaching  and  learning  were  incidental,  and 
therefore  it  was  held  to  be  a  contract  of  hiring.     But  where     'tu^^^^q 
teaching  and  learning  are  the  principal  objects  of  the  parties^  y. 

though  there  was  a  service,  the  contract  is*considered  to  be  °iohxh"i,, 
one  of  apprenticeship.*'  In  this  case,  apprenticeship  clearly 
was  the  primary  object  of  the  parties.  Win.  Webb,  the 
brother,  had  been  apprenticed  to  Wright,  and  the  pauper 
was  to  take  his  place.  Rex  v.  Hitcham  is  distinguishable. 
In  that  case,  hiring  and  service  were  the  essence  of  the  con- 
tract. The  master  was  to  teach  the  servant  as  much  as  he 
could  of  the  business  in  lieu  of  wages.  Assuming  that  the 
sessions  have  found  this  to  be  a  contract  of  hiring  and  ser- 
vice, yet  if  that  finding  be  manifestly  wrong,  this  Court  will 
correct  it.  This  was  done  in  Rex  v.  St.  Margarefs, 
Lynn  (tf).  Rex  v.  Tedford(b),  and  Rex  v.  Newtown{c). 

Lord  Denman,  C.  J. — ^This,  in  my  opinion,  is  a  defec- 
tive contract  of  apprenticeship.  The  pauper  was  to  live 
with  fVrighi  three  years,  to  learn  the  business  of  a  carpenter, 
and  do  any  other  work  he  required  him  to  do.  I  think  the 
master  might  have  been  sued  for  not  teaching  the  pauper 
the  business  of  a  carpenter. 

LiTTLEDALB,  J. — The  pauper  was  the  brother  of  a  former 
apprentice :  the  master  says  I  will  have  no  more  appren- 
tices for  three  years,  unless  he  is  agreeable  to  do  other  work 
as  well ; — I  will  take  him  to  do  work  as  a  servant.  The 
question  then  is,  whether  the  working  as  a  servant  was  sub- 
sidiary to  the  apprenticeship.  The  brother  assented  to  what 
the  master  said,  and  it  was  agreed  that  the  pauper  should 
live  with  the  master  for  three  years,  to  learn  the  business  of 
a  carpenter,  and  do  any  other  work  he  required  him  to  do, 
for  which  he  was  to  be  paid.  It  is  not  unusual  for  a  master 
to  pay  his  apprentice.  Upon  the  whole,  this  must  be  taken 
to  be  a  contract  of  apprenticeship. 

(d)  9  Dowl.  &  R^l.  160;  6  (c)  Ante,  vol  \iu  306;  1  Adol. 
fiani,  &  Cressw.  97.  &  Ellis,  238. 

(6)  Burr.  S.  C.  57;  ^  Scr.  1014. 


324  CASES  IN  THE  KINg's  BENCH, 

183G.  Patteson,  J.—  I  think  this  is  an  imperfect  contract  of 

J7"T^^       apprenticeship.     It  appears  that  on  the  first  application  by 

v.  the  pauper's  brother,  the  master  said  he  would  take  no  more 

Inhabitants  of  apprentices  unless  they  would  work  on  the  land  as  well  as 

at  tlie  carpentry  business; — and  the  pauper,  as  I  understand 

the  case,  subsequently  consented  to  work  as  a  servant,  as 

well  as  an  apprentice.     The  pauper's  object,  however,  was 

to  learn  and  the  master  undertook  to  take  him  as  a  servapt 

and  teach  him  the  business  of  a  carpenter. 

Apprentice-  CoLERiDGEj  J. — This  case  should  not  have  come  here. 

L  a  questh>n^^  '^^^  sessions  should  have  found  whether  this  was  a  contract 
of  Aicc.  of  hiring  and  service,  or  a  defective  apprenticeship.     In 

Rex  V.  Great  Wishford  there  was  evidence  to  support  the 
finding  of  the  sessions.  I  agree  with  the  rest  of  the  Court, 
and  I  would  remark,  that  it  would  be  better  if  counsel  did 
not  press  for  a  case  on  questions  of  this  description. 

Order  of  Sessions  quashed. 


DoM  Nunc  Alvares  Pereira  db  Mello  Duke  de 
Cadaval  «^.  Collins. 

Where  a  party  ASSUMPSIT  for  money  had  and  received.    Plea:  non 

makes  a  claim  ^  '^ 

upon  another,   assumpsit.     At  the  trial  at  the  London  sittings  after  last 

knows  to  be      term,  before  Lord  Denman,  C.  J.,  the  following  appeared 

unfounded,       to  be  the  facts  of  the  case : — 

liim  for  the  ^^^  action  was  brought  to  recover  from  the  defendant 

amount  of        the  sum  of  500/.,  which  tlie  Duke  alleged  had  been  obtained 

such  claim,  i-*       .  t-». 

and  the  part^    by  means  of  a  gross  fraud.     Previously  to  December,  1828, 

arrested  pays    ^jj^  defendant,  who  then  resided  in  Portugal,  rendered  con- 

a  portion  of  ^  '^  . 

the  amount      siderable  service  to  the  government  of  Dom  Miguel,  by 

order"i^o  ob"     revealing  to  them  the  particulars  of  a  conspiracy.     In  1889 

tain  bis  dis- 
charge, and  engages  to  put  in  bail  for  the  remainder,  the  sum  so  paid  may  be  recovered 
back  in  an  action  for  money  had  and  received. 
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the  defendant  left  Portugal,  and  was  employed  in  secret  1836. 
services  by  the  Viscount  D'As$eca,  Dom  MigutV^  agent  in  ^T^T^ 
London.  The  defendant  had  received  several  promises  Cadaval 
from  the  ministers  of  Dom  Miguel  to  pay  him  10,000/.  as  a  Qolli 
remuneration  for  his  services,  and  the  Viscount  D'Asseca 
likewise  promised  to  allow  him  the  monlhly  stipend  of  20/. 
until  it  was  convenient  to  remit  him  the  10,000/.  Five 
payments  of  this  stipend  were  made  by  the  Viscount  D^As- 
seca ;  and  the  agent  who  succeeded  him  made  the  same 
arrangement,  but  failed  to  make  more  than  one  payment. 
The  defendant  consequently  became  embarrassed,  and  on 
the  13th  of  March,  1833,  was  discharged  under  the  Insol- 
vent Debtors'  Act.  The  defendant  did  not  insert  in  his 
schedule  the  claim  he  had  upon  Dom  MigueVs  government. 
In  consequence  of  the  success  of  the  invasion  of  Portugal 
by  Donna  Maria,  the  Duke  de  Cadaval  and  Viscount 
Santarem,  who  had  been  the  principal  ministers  of  Dom 
Miguelt  left  Portugal,  and  the  former  arrived  at  Falmouth 
about  the  20th  of  July,  1834.  On  the  26th  of  July,  1834, 
the  defendant  wrote  to  the  Duke,  and  represented  to  him 
the  services  which  he  had  performed  to  the  government  of 
Dom  Miguel,  by  which  he  alleged  the  Duke's  life  had  been 
saved.  He  demanded  of  the  Duke  16,200/.  (being  the 
10,000/.  above  mentioned,  and  62(X)/.  for  six  years*  pay  and 
special  services,)  for  his  services  to  the  government.  The 
defendant  subsequently  made  an  affidavit  of  debt  for  l6,200/« 
and  upwards  against  the  Duke  and  Viscount  Santarem,  and 
having  sued  out  a  writ,  procured  a  warrant  on  it,  went  to 
Falmouth,  and  placed  the  warrant  in  the  hands  of  a  she- 
riff's officer.  He  gave  the  officer  a  letter  to  the  Duke,  in 
which  he  informed  him  he  had  come  with  the  power  to  en- 
force payment  of  his  claim,  and  iuclosing  a  document  pur- 
porting to  be  an  opinion  in  favour  of  the  defendant's  claim. 
The  Duke,  who  is  an  aged  man  and  in  a  bad  state  of  health, 
and  who  was  accompanied  by  his  family,  was  arrested;  and 
being  reluctant  to  be  separated  from  his  family,  he  entered 
into  a  negotiation  with  the  defendant;  and  on  the  5th  of 
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August,  1834,  the  following  memorandum  was  drawn  up 
and  signed  by  the  Duke  and  the  defendant : — 

"  We,  the  undersigned,  agree  to  the  following  conditions.  First,  his 
Excellency  the  Duke  de  Cadaval  pays  500^,  in  lawful  money  of  Great 
Britain,  to  Thomas  CcIUm,  as  a  payment  in  part  of  the  writ  issued  in 
London  for  16,200/.,  and  the  remainder  his  Excellency  to  give  bail 
immediately,  to  run  the  usual  course  of  an  action  in  the  Court  of  King's 
Bench;  both  of  us,  the  undersigned,  to  abide  the  result.  The  said  500/. 
to  be  paid  at  9  o'clock  to-morrow  morning,  for  which  Mr.  Lake,  the 
consul,  is  responsible. — Falmouth,  5th  August,  1834." 

Upon  this  the  Duke  was  set  at  liberty.    On  the  following 

morning  500/.  was  paid  by  the  Duke  to  the  defendant,  and 

the  following  agreement  was  entered  into : — 

**  An  agreement  entered  into,  &c.    Whereas  the  said  Thomas  Collins 
did  lately  cause  a  writ  of  capias  to  be  issued  out  of  his  Majesty's  Court 
of  King's  Bench  at  Westminster,  against  the  said  Duke  of  Cadaval  and 
one  Manuel  Viscount  de  Santarem,  at  the  suit  of  him  the  said  Thomas 
CollinSf  for  the  sum  of  16,200/. ;  and  whereas  the  said  Duke  de  Cadaval 
was,  on  the  5th  day  of  the  said  month  of  August,  at  Falmouth  aforesaid, 
arrested  and  taken  into  custody,  by  virtue  of  a  warrant  granted  on  the 
said  writ  of  capias,  by  the  Sheriff  of  Cornwall  aforesaid;  and  whereas 
the  said  Duke  de  Cadaval  not  being  at  present  prepared  to  give  the 
required  bail  to  the  said  Sheriff  of  Cornwall,  Now  it  is  hereby  declared 
and  agreed,  by  and  between  the  said  Thomas  Collins  and  the  said  Duke 
de  Cadaval,  that  in  consideration  of  the  sum  of  500/.  of  lawful  British 
money,  to  the  said  Thomas  Collins  in  hand  paid  by  the  said  Duke  de 
Cadaval,  at  or  upon  the  execution  of  these  presents,  the  receipt  whereof 
he  doth  hereby  acknowledge,  he,  the  said  Thomas  Collins,  doth  hereby 
consent  and  agree  that  the  said  Duke  de  Cadaval  shall  be  forthwith  dis- 
charged frotn  his  said  arrest,  and  shall  not  be  taken,  or  deemed  liable  to 
be  taken ^gain  into  custody  by  virtue  of  the  aforesaid  warrant  or  other- 
wise, except  in  execution.    And  the  said  Duke  de  Cadaval  doth  for 
himself,  his  executors  and  administrators,  covenant,  promise  and  agree, 
to  and  with  the  said  Thomas  Collins,  his  executors  and  administrators, 
that  he  will,  within  twelve  days  from  the  date  hereof,  give  bail  to  the 
action  according  to  the  form  of  the  statute  in  such  case  provided,  being 
in  accordance  with  the  tenor  of  an  agreement  entered  into  between  the 
said  parties,  bearing  date  the  5th  day  of  the  said  month  of  August, 
(which  said  agreement  has  been  this  day  destroyed,  but  is  to  be  held  in 
full  force  and  vigour  by  these  presents,)  as  follows,  that  is  to  say — We, 
the  undersigned,  agree  to  the  following  conditions :  First,  his  Excellency 
the  Duke  of  Cadaval  pays  500/.,  in  lawful  money  of  Great  Britain,  to 
Thomas  Collins,  as  a  payment  in  part  of  the  writ  issued  in  London  for 
16,200/.,  and  the  remainder  his  Excellency  to  give  bail  immediately,  to 
run  the  usual  course  of  an  action  in  the  Court  of  King's  Bench ;  both  of 
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us  the  undersigned  to  abide  by  the  result.    Tlie  said  500/.  to  be  paid  at  i8S6. 

9  o'clock  to-morrow  morning,  for  which  Mr.  LakCf  the  consul,  is  respon-       V^s^^y 
sible."  Duke  de 

Cadaval 
A  summons  was  subsequently  taken  out  to  set  aside  the  9. 

proceedings  in  the  action  brought  by  the  defendant  against 
the  Duke^  for  an  irregularity  in  the  writ^  in  not  stating  the 
Duke's  Christian  name  correctly ;  and  on  this  ground  Mr. 
Baron  Alderson  set  aside  the  proceedings.  No  further 
steps  appeared  to  have  been  taken  in  this  action.  The  pre- 
sent action  was  brought  to  recover  the  sum  of  500/.,  paid 
by  the  Duke  to  the  defendant,  as  above  stated.  The  Lord 
Chief  Justice,  in  summing  up,  told  the  jury  that  if  they 
were  of  opinion  that  the  defendant  thought,  when  he  arrested 
the  Duke,  that  he  really  had  a  right  of  action,  they  should 
find  a  verdict  for  him;  but  if  otherwise,  then  that  there 
ought  to  be  a  verdict  for  the  plaintiff.  The  jury  found  a 
verdict  for  the  plaintiff.  It  having  been  objected,  during 
tlie  course  of  the  trial,  that  the  action  could  not  be  main- 
tained because  the  money  had  been  paid  after  process 
of  law  had  issued,  and  under  an  agreement  entered  into 
between  the  parties,  the  Lord  Chief  Justice  gave  the  de- 
fendant leave  to  move  to  set  aside  the  verdict  and  enter  a 
nonsuit.  In  Easter  term,  1835,  Plait  obtained  a  rule  nisi 
for  a  nonsuit  or  a  new  trial ;  against  which  cause  was  now 
shewn  by 

Campbell,  A.  G.  {a).  There  is  no  case  in  which  it  has 
been  held  that  where  a  party  obtains  money  by  oppression 
and  fraud,  he  shall  be  allowed  to  retain  it. 

He  was  stopped  by  the  Court. 

PlaU  and  Buti,  in  support  of  the  rule.  This  money  was 
paid  by  the  plaintiff  after  process  had  issued  against  him, 
and  under  an  agreement,  with  the  full  knowledge  of  all  the 
facts;  and  therefore  cannot  be  recovered  by  him.  The  cir* 
cumstance  of  the  money  being  paid  after  process  had  issued, 

(a)  1*.  Kelfy  and  Alexander  wen  to  have  argued  on  the  same  side. 
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1836.  does  not  render  it  a  payment  under  compulsion*  In  Mar^ 
"^^'"^-^  rioU  V.  Hampton  (a),  it  was  laid  down  by  Lord  Kenyan^ 
Cadaval  ^h^t  money  paid  under  legal  process  could  not  be  recovered 
back  again,  however  unconscientiously  it  might  be  retained 
by  the  defendant.  Snowdon  v.  Davis  {h)  is  distinguishable, 
as  in  that  case  the  money  was  paid  under  the  terror  of  a 
distress,  which  the  bailiff  had  no  authority  to  make.  Knibbs 
V.  HaU{c)  much  resembles  the  present  case.  That  was  an 
action  of  assumpsit,  for  the  use  and  occupation  of  certain 
rooms.  The  defendant,  under  a  plea  of  set-off,  gave  iq 
evidence,  that  being  indebted  to  the  plaintiff  for  the  rent  of 
other  rooms,  the  plaintiff  demanded  payment  of  the  rent  of 
twenty-five  guineas;  that  he  (the  defendant)  insisted  that  he 
had  taken  the  rooms  at  twenty  guineas  a  year,  and  offered 
to  pay  at  that  rate;  that  the  plaintiff  refused  to  take  that 
amount,  and  threatened  to  distrein  if  he  was  not  paid  at  the 
rate  of  twenty-five  guineas;  that  the  defendant,  in  order  to 
avoid  the  distress,  paid  at  that  rate.  The  defendant  then 
proved  that  the  chambers  for  which  he  had  paid  at  the  rate 
of  twenty-five  guineas,  were  really  let  to  him  at  twenty  gui- 
neas, so  that  he  had  overpaid  the  plaintiff,  and  now  pro- 
posed to  set  off  the  overplus,  as  having  been  paid  by  com- 
pulsion and  in  his  own  wrong.  Lord  Kenyan  was  of  opi- 
nion that  this  could  not  be  deemed  a  payment  by  compulsion, 
as  the  defendant  might  by  a  replevin  have  defended  himself 
against  the  distress,  and  that  therefore  after  a  voluntary 
payment  so  made,  he  should  not  be  allowed  to  dispute  its 
legality.  In  Brown  v.  At'Kinalty  (d),  the  plaintiff  was 
sued  by  the  defendant  upon  a  claim  to  an  amount  which 
the  defendant  knew  to  be  partially  unfounded.  He  paid  the 
money,  and  brought  an  action  for  money  had  and  received, 
to  recover  the  overplus.  It  was  held  that  the  action  could 
not  be  maintained.  [Coleridge,  J.  In  both  those  cases  the 
payment  was  voluntary.]     So  here,  the  payment  was  iq 

(a)  7  T.  E.  269;  $  Esp.  N.  P.         (c)  %  £$p.  N.  P.  C.  8i. 
C.  546.  («0  1  Esp.  N.  P.  C.  879* 

{h)  1  Taunt.  859. 
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contemplation  of  law  voluntary.    The  Duke  might  have 
defended  the  action  if  he  had  thought  proper.     [Lord  Den^ 
man, C.J.  Could  he  have  put  in  baiW]     The  Duke  was  in 
the  same  situation  as  any  other  debtor.     It  cannot  be  con- 
tended that  a  debtor  who  pays  a  sum  of  money  absolutely, 
to  induce  his  creditor  not  to  insist  upon  -his  putting  in  bail* 
can  recover  back  the  amount.    If  the  500/,  was  to  be  re- 
turned upon  the  Duke's  putting  i|i  bail,  then,  according  to 
the  case  of  M'Neil  v.  Perchard(a\  the  money  might  have 
beeo  recovered  back  upon  the  Diike's  so  doing.    There 
was,  however,  no  such  condition,  nor  indeed  was  bail  ever 
put  in.     [Lord  DcNtnan,  C.  J.  To  make  Knibbs  v.  Hall 
like  the  present  case,  you  must  introduce  into  that  case  the 
fact  that  some  one  came  and  said  that  he  was  the  land- 
lord, when  he  really  was  not     Patteion,  J.  In  Fulham  v. 
Dovfi(6),  Lord  Kemfon  qualifies  what  he  said  before,  since 
he  there  appears  to  lay  down  that  a  voluntary  payment  of 
an  illegal  demand,  to  redeem  the  person  or  the  goods,  may 
be  the  subject  of  an  action  for  money  had  and  received*] 
Cobden  v.  Kettmrick(c),  in  so  far  as  it  lays  down  that 
money  paid  under  a  compromise  of  a  suit  can  be  recovered 
back,  is  overruled  by  Hamlet  v.  JUchardsan  (d)*    That  was 
an  actiofi  to  recover  a  sum  paid  to  the  defendant  by  mistake, 
in  the  course  of  some  transactions  arising  out  of  a  cbartep- 
party.    The  payment  was  made  in  consequence  of  a  writ 
issuing  against  the  plaintiff.     It  was  held,  that  as  the  plain- 
tiff knew  the  cause  of  action  for  which  the  writ  was  sued 
out,  and  as  there  was  no  fraud  on  the  part  of  the  defendant* 
the  money  could  not  be  recovered  back.    If  the  Duke  has 
been  maliciously  arrested,  he  may  bring  an  action  for  thai 
injury.     In  order  to  maintain  this  action  for  money  had 
and  received,  it  must  be  shewn  that  the  Duke  has  never 
farted  with  the  property  in  the  money.    Undoubtedly  the 
property  has  bees  entirely  parted  with.     Hilli  v.  Street  (e)* 
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(d)  1  Esp.  N.  P.  C.  263. 
(h)  6  E»p.  N.  p.  C.  26. 
(c)  4  T.  R.  432. 


(d)  9  Biogh.  644. 

(e)  5  Bingh.  37. 
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To  permit  (he  present  action  to  be  maintained,  would  be  to 
try  again  tlie  question  raised  in  the  action  brought  by  the 
defendant  against  the  Duke. 

Lord  Dbnman,  C.  J.— I  was  desirous  that  the  case 
should  be  considered,  in  consequence  of  Marriott  v.  Hamp^ 
ton.  But  that  case  does  not  warrant  the  margmal  note. 
It  only  decided  that  where  money  had  been  paid  by  the 
plaintiff  to  the  defendant  after  trial  and  recovery,  which  is 
afterwards  discovered  not  to  have  been  due,  the  plaintiff 
cannot  recover  it  back  in  an  action  for  money  had  and  re- 
ceived. Lord  Kem/oti  says,  ^'  [f  the  action  could  be  main- 
tained, [  know  not  what  cause  of  action  could  ever  be  at 
rest.  After  recovery  by  process  of  law,  there  must  be  an 
end  of  litigation,  otherwise  there  would  be  no  security  for 
any  person.*'  Grose,  J.  says,  ''It  would  tend  to  encourage 
the  greatest  negligence,  if  we  were  to  open  a  door  to  parties 
to  try  their  causes  again,  because  they  were  not  properly 
prepared  the  first  time  with  their  evidence."  That  case 
does  not  appear  therefore  to  be  a  case  of  extortion  under 
colour  of  a  legal  process.  Another  reason  which  made  me 
desirous  of  having  this  question  considered  was,  that  I  felt 
the  inconvenience  of  two  actions  being  open  to  the  plaintiff* 
This  money  might  be  recovered  in  an  action  for  arresting 
maliciously  and  without  reasonable  or  probable  cause* 
There  is  at  the  present  moment  no  bar  to  an  action  of  that 
description ;  but  I  do  not  see  how  that  can  defeat  the  plain- 
tiff *8  right  to  maintain  the  present  action.  Mr.  Piatt  has 
put  the  case  upon  the  true  ground.  Is  or  is  not  the  money 
sought  to  be  recovered,  the  money  of  the  plaintiff? — It  is* 
How  did  the  defendant  obtain  the  money? — By  fraud. 
That  is  denied;  but  the  jury  have  found  that  it  was  obtained 
by  fraud,  since  they  were  of  opinion  that  when  the  defend- 
ant made  his  claim,  he  knew  that  it  was  not  well  founded^ 
This  state  of  things  differs  the  case  entirely  from  those  cited. 
In  all  the  cases  cited  there  was  nothing  to  negative  the  bona 
fideS|  and  there  was  the  absence  of  knowledge  by  the  party 
who  received  the  money,  that  he  had  no  claim  to  it* 
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LiTTLEDALE,  J. — MartioH  V.  Hampton  is  distinguish- 
able. The  ground  upon  vrhich  I^rd  Kenyan  decided  that 
case  was,  that  if  a  cause  has  been  regularly  decided,  it  ought 
not  to  be  disturbed.  Here,  the  plaintiff  pays  the  money  as 
'*  part  of  the  writ."  The  jury  have  found  that  the  claim 
made  by  the  defendant  was  merely  colourable.  That  must 
be  so,  since  in  his  schedule  the  defendant  takes  no  notice 
of  any  debt  of  this  description.  This  therefore  was  not  a 
payment,  in  the  ordinary  sense,  under  process  of  law.  I 
agree  tliat  there  is  a  difficulty,  on  the  ground  that  an  action 
for  a  malicious  arrest  would  lie.  There  is  no  doubt  it 
would,  as  there  is  clear  and  distinct  malice.  I  do  not  think, 
however,  that  this  can  prevent  the  plaintiff  from  mahitaining 
an  action  for  money  had  and  received.  It  does  not  follow 
because  the  plaintiff  can  recover  in  another  species  of 
action,  that  he  may  not  recover  in  this. 
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Patteson,  J. — The  verdict  is  right.  My  judgment, 
however,  depends  on  the  particular  circumstances  of  this 
case.  If  a  party  pays  money  under  compulsion  of  law,  it 
is  not  recoverable  back.  I  would  go  further.  If  a  party, 
thinking  a  debt  is  due  to  him,  arrests  another,  and  receives 
money  which  in  truth  is  not  due  to  him,  that  cannot  be  re- 
covered again.  But  there  must  be  bona  fides  on  the  part 
of  the  person  receiving  the  money.  The  onus  lies  on  the 
party  seeking  to  recover  the  money  back  again,  to  show  that 
he  has  paid  it  in  consequence  of  the  fraud  of  the  other  party. 
Has  he  done  so  in  the  present  case?  The  jury  have  found 
that  the  defendant  knew  that  he  had  no  just  claim.  It  is 
omitted  in  the  defendant's  schedule,  and  if  the  defendant 
believed  it  to  be  a  just  claim,  that  omission,  if  wilful,  is  a 
misdemeanor.  The  jury  having  come  to  the  conclusion 
that  the  debt  did  not  exist,  and  that  the  defendant  knew  that 
he  had  no  claim  against  the  plaintiff,  have  in  fact  found  that 
the  money  was  obtained  by  extortion.  There  is  another 
fact  in  the  case,  which  is  much  against  the  defendant.  By 
the  terms  of  the  agreement,  he  is  to  receive  500/.  absolutely. 


88fl  CASES  IK  Thfe  kiI^g's  bench, 

1856.        The  defendant  having  the  plaintiff  in  custody,  gives  him 

^^^^      time  to  put  in  bail  upon  his  paying  him  500/.,  to  be  retained 

Cadaval      absolutely.    ^There  is  no  provision  if  he  fails  to  put  in  bail. 

Ci^iiis.      '*  would  be  a  great  scandal  to  ouf  law,  if  the  defendant 

could  succeed  in  retaining  this  money. 

CoLEBiDGB,  J. — I  am  of  the  same  opinion.  I  think  it 
is  clear  that  this  action  may  be  supported,  without  disturb- 
ing the  previous  cases.  There  is  no  dotlbt  that  if  a  pslrty 
voluntarily  pay  money,  he  cannot  recover  it  back.  It  is 
t!ertain  also,  that  if  a  party  sue  another,  and  the  party  sued 
pays  money  under  compulsion  of  legal  process,  he  cannot 
afterwards  recover  it.  No  case  determines  this, — that  a  man 
who  knowing  he  has  no  claim,  fraudulently  issues  process, 
and  thereby  gets  money  into  his  hands,  shall  not  be  subject 
to  an  action  by  the  party  who  has  paid  it  In  the  two  pre- 
vious cases,  the  consequence  follows,  that  the  property  in 
the  money  is  changed.  Here,  the  property  is  not  changed. 
The  proposition  I  rely  on  is  to  be  found  in  Selwyn's  Nisi 
Prius  (a).  "  If  an  undue  advantage  be  taken  of  a  person^s 
situation,  and  money  obtained  from  him  by  compulsion, 
sueh  money  may  be  recovered  in  an  action  for  money  had 
sitid  received," — in  support  of  which  proposition,  Astley  v. 
Reifrtold{b)  is  cited.  Here,  a  foreigner  at  an  outport  is 
arrested  for  a  large  sum  of  money,  and  the  defendant  makes 
Use  of  the  process  of  the  law  colourably  for  the  purpose  of 
extorting  from  him  a  sum  of  money.  Under  such  cir- 
cumstances, the  money  may  be  recovered  in  this  foi-m  of 
action. 

Rule  discharged  (c). 

(d)  7th  sdition,  86.  dpoo  the  clause  in  the  memoraii- 

(6)  2  Stra.  915.  dum  of  5th  August,  1834,  by  which 

(c)  And  qwtrty  whether  the  ver-  both  parties  undertook  to  abide  the 

diet  might  not  have  been  sustained,  event. 
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The  King  V.  The  Churchwardens  of  the  Parish  of 
DuRSLEY,  in  the  County  of  Gloucester. 

H.  V.  RICHARDS  had  obtained  a  rulci  calling  upon  The  14th  see- 
the churchwardens  of  Dursley  to  shew  c;iuse  why  a  man-  ^^^i^^  which ' 
damus  should  not  issue,  commanding  them  to  make  certain  authorizes 
payments  therein  specified  ^to  one  Charles  Bruce  Warner,  ^eos  to  bor- 

Esq.,  or  to  raise  by  rate  a  sum  sufficient  for  that  purpose.  ^^^  money 

,  upon  the  cre- 

From  the  affidavit,  and  the  documents  annexed  to  it,  Upoii  dit  of  the 

which  the  rule  was  obtained,  the  following  facts  appeared,  church-rates. 

In  thfe  years  1824,  18£5,  and  IBM,  certain  repairs  had  beiin  the  expense 

done  to  the  parish   church  of  Dursley,  at  an  expense  of  JiJ^cEurch'^ 

1685/.  1&.  7ld.      At  a  vestry  held  oti  the  SOth  day  of  contemplates 

November,  1831,  it  was  resolved,  that  as  413/.  Ss.  9j|d.,  j^nmonly, 

part  of  the  above  sum,  still  remained  undischarged,  the  and  not  such  as 

•urn  of  63/.  Si.  9id.  should  be  raised  and  paid  in  part  of  been  incurred. 

the  said  sum  of  413/.  3s.  gjrf.,  and  that  the  further  sum  of     ^**t"  ™^ 

*  ney  is  borrow- 

S50l.  should  be  borrowed  upon  the  credit  of  the  chtlrch-rate,  ed  by  church- 
Under  the  provisions  of  59  Geo.  3,  c.  134  (a),  und  that  the  JSllSuite!^*' 
churchwardens  should  apply  to  the  bishop  and  the  incum-  the  instal- 
bent  for  their  consent  to  the  proposed  scheme.     An  appli-  \^^  than  ten 

etttioii  was  accordingly  made  to  the  bishop  and  the  incum-  P^^  ^P^*.  ^^, 

^  '^  the  pnncipal 

sum  borrow- 
er) Indtoled  <<  An  Act  to  amend  said  recited  act,  or  this  act,  df  anj  f^"  ^"S^  ^ 
and  render  more  effectual  an  act  such  parish,  such  sum  or  sums  of 
passed  in  the  last  session  of  par-  money  as  shall  be  necessary  for 
liament  for  building,  and  pro-  defraying  the  expense  of  repair- 
rootiog  the  building  of  additional  tng  any  churches  or  chapels ;  and 
efaarcbes  in  populous  parishes."  they  are  hereby  empowered  and 
The  Hth  section  enacts,  **  that  required,  in  any  case  in  which 
it  shall  and  may  be  lawful  for  the  such  money  shall  have  been  bor- 
churchwardens  of  any  parish,  with  rowed,  to  raise  by  rate  a  sum 
the  consent  of  the  vestry,  or  per-  sufficient,  from  time  to  time, 
BOOS  possessing  the  powers  of  ves-  to  pay  the  interest  of  the  money 
try,  and  with  the  consent  of  the  so  borrowed,  and  not  less  than 
bishop  and  incumbent,  and  they  ten  per  cent,  of  the  principal  sum 
are  hereby  authorized  and  em-  borrowed,  out  of  the  produce  of 
powered  to  borrow  and  raise,  upon  such  rates,  until  the  whole  of  the 
the  credit  of  the  church  rates,  or  money  so  borrowed  shall  be  re- 
of   any   rates    made   under   the  paid.'' 
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18S6.         bent,  and  their  consents  duly  obtained.     On  the  ^7th  Fe* 
Jljp'^       bruary,    1832,  the  required  loan  was  obtained  from  Mr. 
V.  Wanter  by  Messrs.  Bloxsome  and  Hicks,  the  then  church- 

wsfn^trof "  ^*''^®"®  °f  Dursley,  and,  in  order  to  secure  the  repayment 
DuRSLcr.  of  it  to  him,  a  deed  of  charge,  under  their  hands,  bearing 
date  on  that  day,  was  executed.  The  deed,  after  reciting 
the  above  factS|  provided  that  the  said  sum  of  350l»  should 
be  repaid  by  annual  instalments  of  SO/.each^on  the  27th  Fe* 
bruary  in  each  and  every  year,  up  to  and  including  the  year 
1839,  and  that  interest  at  the  rate  of  five  per  cent,  should 
be  paid  by  equal  half-yearly  payments  on  the  Q7th  August 
and  the  27th  February,  in  each  and  every  year.  It  then  de- 
clared, that  the  said  principal  and  interest  were,  and  should 
continue  to  be  chargeable  and  charged  upon  the  church 
rates  then  raised  or  thereafter  to  be  raised  in  the  said  parish, 
until  they  were  fully  repaid.  A  bond,  of  the  same  date 
with  the  deed,  was  also  executed  to  Mr.  Warner  by  Messrs. 
Bloxsome  and  Hicks,  and  seven  other  persons,  who  were  at 
that  time  parishioners  of  Dursley,  in  the  penal  sum  of  700/. 
By  the  condition  of  this  bond,  after  reciting  the  deed  of 
charge,  and  that,  upon  the  treaty  for  the  loan,  it  was  agreed 
between  the  obligee  and  obligors,  that  such  a  bond  should 
be  executed,  it  was  provided,  that  each  of  the  obligors 
should. become  severally  and  respectively  liable  for  the  due 
payment  of  the  said  sum  of  350/.  and  interest,  in  the  manner 
specified  by  the  deed,  but  only  to  the  extent  of  one  ninth 
part  of  the  whole  sum,  or  such  part  of  it  as  should  remain 
due.  I'he  instalment  which  became  due  in  February,  1833, 
was  duly  paid,  and  also  all  interest  up  to  the  27th  August, 
1834.  Default  having  been  made  in  payment  of  the  next 
instalment,  an  application  was  made  by  Mr.  Wamer^s  soli- 
citors, to  Messrs.  West  and  Bishop,  the  then  church- 
wardens of  Dursley,  calling  upon  them  to  make  a  rate  for 
the  purpose  of  raising  and  paying  the  sum  then  due  to 
tlieir  client.  The  affidavit  stated  the  deponent's  belief  that 
such  a  rate  was  made,  but  that  it  proved  unproductive. 
On  29th  July,  1835,  no  money  having  been  paid  to  Mr. 
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Warner,  a  second  application  was  made  by  his  solicitors  to         1836. 
the  same  churchwardens,  but  without  effect. 

The  affidavits,  in  answer,  which  were  made  by  Bishop, 
stated,  among  other  facts,  that  upon- his  calling  upon  the  The  Church- 
rate- payers  of  the  parish  to  pay  the  rate  made  in  18SS,  the  Durslbt. 
principal  part  of  them  refused  to  pay  it,  and  expressed  their 
determination  to  resist  it,  on  the  ground  that  it  was  made 
for  the  purpose  of  paying  a  debt  incurred  in  the  years  1824 
and  1825,  previously  to  mauy  of  them  becoming  occupiers 
or  possessors  of  property  in  the  parish^  by  certain  of  the  then 
inhabitants,  in  new-pewing  and  ornamenting  the  church, 
and  not  for  or  towards  its  necessary  repairs.  It  was  further 
stated,  that  the  rate  referred  to  in  the  deed  of  charge,  and 
expressed  to  have  been  made  upon  the  30th  of  November, 
1831,  had  never  been  collected,  and  that  Hicks,  one  of  the 
preceding  churchwardensi  when  required  to  pay  his  share  of 
the  rate  of  1832,  refused,  on  the  ground  that  the  one  granted 
to  him  in  November,  1831,  had  not  been  yet  collected. 

Thesiger  and  Busby  now  shewed  cause.  In  the  first  First  objec- 
place  it  is  submitted,  that  the  motion  for  a  mandamus  will  ^^^' 
not  lie,  because  another  and  a  better  remedy  is  open  to  the 
party  applying  for  it.  It  is  clear,  that  when  another  remedy 
exists,  a  mandamus  will  not  lie.  The  only  case  in  which 
the  Courts  have  held  otherwise  is  Rex  v.  The  Severn  and 
Wye  Railway  Company  (a).  That  case,  however,  is  dis* 
tinguishable  from  the  present,  and  yet,  even  there,  Abbott, 
C.  J.  said,  that  he  had  entertained  considerable  doubts, 
during  the  discussion,  whether  the  Court  ought  to  grant  a 
mandamus  to  compel  the  doing  of  an  act  the  omission  to  do 
which  might  be  prosecuted  by  indictment.  Here,  the 
party  applying  has  taken  a  bond  from  the  two  churchwardens 
and  seven  other  parishioners.  [Coleridge,  J.  That  is  no 
remedy  against  the  rate-payers.]  Certainly  not ;  but  it  is 
a  remedy  by  which  the  applicant  can  recover  the  money  ad* 
vanced  by  him. 

(a)  1  Barn,  k  Aid.  646. 
VOL.  VI.  Z 
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1836.  In  the  second  place,  even  supposing  that  a  mandamus 

^l^      ^'>H  lie*  it  18  submitted  that  the  Court  will  not  grant  it  in 

«.  this  iostance,  lest  they  should  subject  the  churchwardens  to 

^ilwS'"'^  the  risk  of  an  action.    It  is  stated,  that  they  have  already 

Ddaslet.     xaade  an  attempt  to  collect  the  rate,  and  that  the  parish* 

Second  objec-  iooers  have  refused  payment.  Any  attempt  to  enforce  the 
•payment  «ummiirily,  would  expose  the  churchwardens  to  an 
action.  Several  cases  of  that  kind  have  already  occurred, 
and  particularly  of  late.  [liUledalt,  J.  They  are  not  called 
upon  to  issue  a  distress*warrant ;  they  are  merely  required 
to  pay  off  the  money,  or  to  levy  a  rate.]  The  first  {part 
of  tile  rule,  it  is  submitted,  is  perfectly  unfounded.  The 
only  question  which  can  arise  is,  whether  this  Court  will 
con^pel  the  churchwardens  to  raise  the  money  by  levying  a 
rate.  In  Rex  v.  Hall  and  Dyer  (a),  this  Court  refused  to 
compel  magistrates  to  act,  when  it  was  not  clear  that  the 
act  which  they  were  required  to  do  was  legal.  The  main 
point  for  discussion  therefore  is,  whether  it  is  competent  to 
churchwardens  to  raise  money  for  the  purpose  of  defraying 
the  expenses  of  repairs  to  the  church  which  have  been 
completed  several  years  previously.  And  it  is  submitted,  that 
they  are  not  at  liberty  to  raise  money  for  such  a  purpose, 
either  by  a  loan  or  by  a  rate.  If  they  were  so,  the  conse- 
quence would  be,  that  after  a  lapse  of  five  or  six  years,  the 
then  existing  parishioners  might  have  the  whole  burden  of 
antecedent  repairs  thrown  upon  them.  No  doubt,  if  in  18S4 
the  amount  of  necessary  repairs  had  been  ascertained,  and 
the  money  had  been  raised  upon  loan,  before  its  expenditure, 
the  present  inhabitants  would  have  been  liable.  The  Ian* 
guage  of  the  14th  section  of  the  stat,  59  G.  3,  c.  134, 
which  authorizes  the  borrowing  of  ''  such  sum  or  sums  of 
money  as  shall  be  neoesaary,'*  shews  that  the  legislature 
contemplated  prospective  repairs  only.  It  is  apprehended 
to  be  the  duty  of  the  churchwardens,  in  a  case  of  this 
kind,  to  ascertain  the  probable  amount  of  the  required 
repairs,  and  then  to  obtain  the  consent  of  the  vestry,  the 
bishop,  and  the  incumbent.  When  that  has  been  done, 
(o)  Ante,  vol.  iv.  546;  2  Adol.  &  Ell.  606. 
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tbey  may  make  a  rate,  or  raise  the  money  by  way  of  loan, 
without  any  farther  consent  of  the  parishioners;  Rex  v. 
The  Churchwardens  of  St.  Mary,  Lambeth  {a).     But  if  the  v. 

churcbwardens  might  raise  the  money  six  years  after  the  ^^rdenrot' 
repairs  were  completed,  why  might  they  not  do  so  twelve  or  Duhsley. 
twenty  years  afterwards  ?  Where  must  the  line  be  drawn  ? 
The  reasonable  mode  of  proceeding  is,  to  ascertain  the  re- 
quisite amount,  and  to  obtain  the  necessary  consent  before 
nnking  the  repairs^  and  then  to  make  the  rate.  It  would 
be  a  great  inconvenience  and  hardship  upon  the  subsequent 
inhabitants  of  a  parish,  if  the  churchwardens  could  at  any 
time  raise<money  to  defray  by-^gone  expenses. 

M.  V.  Richardsy  contrii.  As  to  the  first  objection, — It  is  Firec  point. 
submitted  that  there  is  no  ground  for  saying,  that  the  taking 
a  colhteral  security  from  private  individuals,  by  way  of 
remedy  to  be  adopted  in  the  event  of  the  rates  failing,  pre- 
cludes the  obligee  from  having  the  benefit  of  a  mandamus. 

Then,  as  to  the  second  point, — To  prevent  this  Court  Second  point. 
from  issuing  a  mandamus,  there  must  be  reasonable  ground 
for  apprehending  that  the  consequence  of  such  a  step  will 
be  to  expose  the  party  complying  M'ith  the  mandate  to  an 
action,  of  the  result  of  which  doubt  may  be  entertained. 
And  the  Court  will  always  inquire,  with  a  view  to  ascertain 
this.  The  real  question,  (which  is  one  of  general  importance, 
and  has  already  been  raised  in  several  parishes,)  is,  whether, 
in  18S2,  the  churchwardens,  with  the  consent  of  the  vestry, 
incumbent,  and  ordiuary,  had  the  power  to  bind  the 
parishioners ;  and  it  is  submitted  that  the  clause  in  ques- 
tion ^ave  them  that  power.  No  doubt  there  will  be  an 
bconvenience  whichever  way  the  Court  may  decide.  On 
the  one  hand,  this  hardship  may  arise,  that  the  parishioners 
of  the  present  time  may  have  to  pay  for  matters  with  which 
they  had  nothing  to  do ;  and,  on  the  other  hand,  the  whole 
burden  tnay  be  thrown  upon  those  who  were  in  the  parish 
at  the  time,  although  the  repairs  done  may  have  been  of  a 

(a)  3  Bam.&  Adol.  651. 
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substantial  and  permanent  nature.     For  the  purposes  now 
under  discussion,  the  parish  must  be  considered  as  a  quasi 
V.  corporation.     In  order  to  protect  it  from  improper  charges, 

wanlens  of'  ^^^  consent  of  the  vestry,  the  bishop,  and  the  incumbent, 
DvRSLEY.  must  first  be  obtained.  Even  assuming  that  money  can- 
not legally  be  borrowed  for  by-gone  repairs,  the  party  lend- 
ing has  nothing  to  do  but  to  see  that  the  necessary  consent 
has  been  obtained  from  the  proper  parties.  He  is  not 
bound  to  see  that  the  money  is  applied  specifically  to  re- 
pairs ;  and  it  is  therefore  no  answer  to  his  demand,  that  the 
money  has  been  improperly  expended.  The  effect  of  dis- 
charging this  rule  will  be,  to  prevent  any  person  from  lend- 
ing money  upon  the  security  of  the  rates.  It  will  throw 
upon  the  lender  the  burden  of  seeing  that  the  money  is  well 
applied,  as  well  as  the  risk  of  its  being  misapplied.  It 
does  not  appear  that  there  has  been  any  decision  on  the 
point  since  the  case  cited  of  Rex  v.  The  Churchwardens  of' 
SL  Mary^  Lambeth.  The  whole  question,  however,  turns 
upon  the  14th  section  of  the  stat.  59  G.  3,  c.  134,  in  the 
language  of  which,  it  is  submitted,  there  is  nothing  to  pre- 
vent the  levying  of  such  a  rate  as  is  required  by  this  rule. 
The  words  are — ''  which  shall  be  necessary  for  defraying  the 
expense  of  repairing,  &c."  The  term  "  expense/'  may  mean 
either  a  by-gone  or  future  outlay. 

Cnr.  adv.  vult. 

Lord  Denman,  C.  J.,  on  a  subsequent  day  delivered 
the  judgment  of  the  Court  as  follows  : — This  was  an  appli- 
cation for  a  mandamus  to  be  directed  to  the  churchwardena 
of  Dursley,  commanding  them  to  make  a  rate  and  take  all 
necessary  steps  for  the  payment  to  Charles  Bruce  Warner,  of 
the  instalments  remaining  due  on  a  sum  of  360/.,  which  had 
been  borrowed  for  the  purpose  of  defraying  the  expenses  of 
repairing  the  parish  church,  and  charged  upon  the  church 
rates  under  the  authority  of  the  59  G.  3,  c.  134,  s.  11. 

It  appeared,  among  other  facts,  that  the  repairs  in  ques- 
tion had  been  done  in  the  years  1824,  1823,  and  1826,  at  an 
expense  of  1500/. ;  that  in  1832  the  sum  of  350/.  remaining 
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unpaid,  the  applicant  had  been  asked  to  lend  that  sum,  and         1836. 

had  done  so,  receiving  a  deed  of  charge,  regular  in  form,  .^^^^^^T^ 
and  witlhthe  necessary  consent  of  the  bishop,  incumbent,  9. 

and  vestry;  one  instalment  of  the  principal  and  interest  had    ^^^  Church- 
•^  '  .  wardens  of 

been  paid  in  1833,  and  the  interest  to  August,  1834.  Dvrslky. 

It  was  objected,  on  shewing  cause,  that  the  section  in 
question  does  not  authorize  the  borrowing  of  money  and 
charging  the  rates  retrospectively.  We  have  considered 
this  objection,  and  although  the  words  of  the  statute  are  in 
this  respect  general,  we  are  of  opinion  that  it  must  prevail. 

It  is  a  general  rule  with  respect  to  parish  rates,  founded 
on  obvious  principles  of  policy  and  justice,  that  they  are  not 
to  be  made  retrospectively.  The  payers  being  a  fluctuating 
body,  nothing,  generally  speaking,  is  more  just  or  more  likely 
to  conduce  to  economy,  than  to  hold  that  they  who  create  a 
charge  shall  themselves  bear  it.  The  statute  has,  to  a  certahi 
extent,  modified  the  general  rule,  and  the  churchwardens 
are  authorized,  with  the  sanction  of  the  vestry,  bishop,  and 
incumbent,  to  borrow,  on  the  credit  of  the  rates,  such  sum 
of  money  as  shall  be  necessary  for  defraying  the  expense 
of  repairing  the  church,  and  they  are  then  empowered  and 
required  to  raise  by  rate  a  sum  sufiicient,  from  time  to  time, 
to  pay  the  interest,  and  not  less  than  lO  per  cent,  of  the 
principal,  until  the  whole  of  the  money  so  borrowed  shall 
be  repaid. 

It  appears  to  us  that  all  the  provisions  point  clearly  to 
the  limits  of  departure  from  the  general  principle  above 
stated.  The  consent  of  the  incumbent  and  bishop  appear 
to  have  been  thought  necessary,  in  order  to  see  that  the 
repairs  should  be  of  that  onerous  and  permanent  nature 
which  might  properly  be  thrown  in  part  on  the  payers  of 
succeeding  years :  Their  consent,  and  that  of  the  vestry,  have 
the  effect  also  of  securing  the  parish  from  an  improvident 
outlay:  and  finally,  the  provision,  that  the  principal  and 
interest  shall  be  paid  in  ten  instalments,  (which  ought,  in  our 
opinion,  to  be  annual,)  secures  the  participation  of  the  exist- 
ing rate-payers  in  the  discharge  of  the  loan,  and  prevents 
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it  from  becoming  a  burthen  at  any  indefinite  period  on  their 
successors. 

The  obvious  purposes  of  the  act^  so  necessary  to  prevent 
abuses  of  the  power  given  by  it^  can  only  be  secured  by  an 
adherence  to  the  general  rule  stated  above,  in  all  particulars 
not  specially  provided  for  by  the  clause.  We  are  therefore 
of  opinion,  that  the  rate  now  sought  to  be  imposed  would 
not  be  authorized  by  the  statute,  and  of  course  that  the 
present  rule  must  be  discharged. 

Rule  discharged. 


Where  b;  a 
^ocol  act  cer- 
tain trustees 
are  em- 
powered to 
take  and  use 
lands  &c.  for 
the  purpose 
of  making  a 
road,  "  mak- 
ing or  tender- 
ing satisfac- 
tion to  the 
oiOTicrs  or  oro- 
prietort  q\  all 
private  lands 
&c.  so  taken 
and  used,  for 
the  same  or 
for  any  loss  or 
damage  they 


Lister  v.  Lob  ley  and  otiiers. 

1 RESPASS  quare  clausum  fregit.  Plea:  justifying 
under  the  trustees  acting  under  5  8c6  Will,  4,  c.  xxxvi.,  inti- 
tuled "  An  Act  for  repairing  and  maintaining  the  Road 
from  the  Wellington-Bridge-Road,  in  the  parish  of  Leeds, 
to  Tong-Lane-End,  in  the  parish  of  Birstale,  and  other 
Roads  branching  therefrom,  and  for  making  and  main- 
taining a  new  Road  from  the  aforesaid  Road,  at  Swallow 
Hill,  in  the  township  of  Wortley,  to  Padsey,  all  in  the  West 
Riding  of  the  county  of  York,"  and  alleging  that  satisfac- . 
tion  had  been  duly  tendered  to  the  owners  and  proprietors 
of  the  soil  of  the  locus  in  quo.  The  case  \ias  tried  at  the 
last  Yorkshire  assizes  before  Lord  Den/nan^  C.J. 

By  5  &  6  Will.  4,  c.  xxxvi.  s.  25,  the  trustees  are  autho- 
rized to  make  the  new  road  mentioned  in  the  title  of  the  act. 


mnj  sustam 

therebv,"->sa-  and  they  and  all  persons  acting  under  their  authority  are 

tisfaction  must  r  i  j    -.  *  j  .   i  j 

for  such  purpose  empowered  to  enter  upon  and  take  and 

use  the  lands,  8cc.  in  the  line  of  road  laid  down  in  the  map 

therein  mentioned,  and  also  to  take  and  use  or  pull  down 

and  remove  the  houses^  8lc.  mentioned  in  the  schedule  to 


be  made  by 

the  trustees, 

not  to  the 

owners  of  the 

inheritance 

only,  but  to 

all  persons 

havmg  any 

estate  or  interest  in  (he  luiid,  who  may   sustain  loss  or  damage  by  reason  of  the  lands 

being  taken  and  Ubed. 


the  act,  any  law  or  statute  to  the  contrary  notwithstanding, 
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*' making  or  tendering  satisfaction  to  ttie  owners  or  pro- 
prittors  of  all  private  lands,  houses,  buildings,  tenements, 
and  premises  so  taken  and  used  for  the  same,  or  for  anj 
Yoss  or  damage  they  may  sustain  thereby.''  The  locus  in 
quo  was  in  the  Une  of  road  laid  down  in  the  map,  and  waff- 
entered  by  the  trustees  for  the  purpose  of  making  the  new 
road  mentioned  in  the  act,  compensation  having  beeii^ 
tendered  by  them  to  the  owner  of  the  reversion  only,  butf 
no  satisfaction  having  been  made  or  tendered  to  the  plains 
tiff,  who  held  the  property  for  a  term^  Under  these  cir- 
Cttin«fances,  the  plaintiff  contended  that  the  entry  of  the 
defendants  during  his  term  was  a  trespass,  ibr  which  they 
were  liable  to  be  sued.  The  defendants,  on  the  othet* 
hand,  made  two  points:  first,  that  the  trustees  badsatii^- 
fied  the  requisitions  of  the  act,  by  tendering  compen«atio{» 
to*  the  person  in  whom  the  reversion  was  vested,  for  thai 
he  alone  was  "  the  owner  or  proprietor"  of  the  land ;  and 
secondly,  that  tlie  trustees  or  their  agents  could  not  be 
deemed,  trespassers^  but  that  if  they  entered  upon  lands 
ander  the  authority  of  the  act,  without  fir«t  making  or  ten* 
dering  the  compensation  thereby  required,  the  parties  in** 
terested  in  the  land  were  lef0  to  their  remedies  under  the 
statute.  These  objections  nvere  overruled;  by  the  lord  chief 
justice,  who,  however,  gave  the  defendants  leav«  to  move 
for  a  nonsuit,  in  case  the  Court  should  think  the  objectione 
well  founded.     Verdict  for  the  plaintiff. 
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Cresswell  now  moved  for  a  nonsuit  or  a  new  trial.  By 
the  25th  section  of  the  act,  the  trustees  were  autfaoriaed  to 
take  this  land,  '^  making  or  tendering  satisfaction'  to  the 
owner  or  proprietor."  None  can  be  said  to  be  the  owner 
or  proprietor  of  hnd^  but  he  tiiat  i%  the  owner  of  the  fee. 
It  is  a^ual  in  acts  of  parliaMient  of  this  sort  to  add  "  or 
other  persons  tateresVed  therein,"  or  words  to  that  effect; 
but  none  such  occurring  in  this  inatance,  the  trustees  must 
pay  the  whole  of  the  compensation  money  to  the  owner 
of  the  fee,   and   the   remedy  of  persons   having  limited 
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interests  in  the  land  must  be  against  such  owner  in  fee^ 
[Liitledale,  J.  According  to  your  argument,  if  the  owner 
of  the  inheritance  had  let  to  another  for  a  long  term  at  a 
peppercorn  rent,  he  would  nevertheless  be  entitled  to 
receive  the  whole  compensation.]  It  certainly  goes  to  that 
extent;  but  that  extraordinary  consequence  follows  from 
the  omission  of  the  words  usually  inserted  to  meet  this 
case.  [Coleridge,  J.  The  woids  "  or  other  person  in- 
terested therein"  are  inserted  in  other  parts  of  the  act. 
By  sect.  28,  no  houses  &c.  except  such  as  are  mentioned 
in  the  schedule,  are  to  be  taken  or  used  or  pulled  down  by 
the  trustees,  without  the  consent  in  writing  ''  of  the  owner 
or  proprietor  thereof,  or  other  person  interested  therein."] 
That  circumstance  favours  the  present  argument.  [Littk- 
dale,  J.  In  an  action  for  tithes  under  2  &  3  £d.  6,  c.  IS, 
the  clergyman  declares  as  proprietor  of  the  tithes ;  yet  be 
has  no  fee.  Does  not  the  word  **  proprietor"  mean  the  per- 
son entitled  for  the  time  being  ?  Does  not  the  plaintiff,  as  a 
person  having  a  present  short  interest  in  the  land,  satisfy 
the  term  '*  proprietor?"]  In  the  case  of  tithes,  the  parson 
may  declare  as  proprietor  of  the  tithes,  for  all  that  is 
claimed  in  such  case  is,  that  part  of  the  produce  of  the 
land  in  the  existing  year  which  should  have  been  set  out 
as  tithes  for  the  incumbent.  The  proprietor  of  iand  must 
be  the  person  to  whom  the  fee  belongs. 

The  motion  was  also  made  upon  the  second  point  taken 
at  the  trial. 


Lord  Denman,  C.  J. — ^This  motion  for  a  nonsuit  is 
made  upon  two  points.  One  question  is,  whether  the 
plaintiff  was  an  "  owner  or  proprietor"  of  the  land,  so  as 
to  be  entitled  to  receive  compensation  from  the  hands  of 
the  trustees.  It  appeared  to  me  that  a  tenant  is  an  owner 
or  proprietor  for  such  purpose.  The  words  have  not  any 
definite  legal  meaning,  but  are  words  of  popular  import^ 
and  are  so  used.  The  owner  of  the  fee, -and  the  owner  of 
a  term  in  the  land,  are  each  of  them  an  owner  of  the  land. 


and  others. 
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Certainly  a  strong  argument  arises  from  tlie  fact  that  in         1836. 

other   parts   of  the   act  a  distinction  is  impliedly   taken       '•-^v-^^ 

Lister 
between  **  owners  or  proprietors''  of  the  land,  and  "  other  9. 

persons  interested  therein ;"  but  this  argument,  from  ana-     „,^,^,"^ 

logy  with  other  parts  of  an  act  of  this  sort,  would  not 

warrant  us  in  saying  that  the  owner  of  a  term  in  the  land, 

was  not  an  **  owner  or  proprietor''  within  the  meaning  of 

the  25th  section.     We  should  not  satisfy  the  meaning  of 

the  words  of  that  section  unless  we  held  that  a  termor  is 

entitled  to  compensation  ''  for  any  loss  or  damage  which 

be  may  sustain/'  by  reason  of  the  land  being  taken  by  the 

trustees. 

The  second  question  had  better  be  embodied  in  a  case. 

Upon  that  point  we  grant  a  rule  nisi,  unless  the  plaintiff 

agrees  to  state  a  case. 

LiTTLBDALE,  J.  —  The  words  of  the  25th  section 
embrace  the  present  complainant.  The  words  **  owner  or 
proprietor"  are  not  legal  terms,  but  words  of  common 
parlance.  By  "  owner"  is  not  necessarily  meant  a  tenant 
in  fee  simple;  but  the  word  is  commonly  used  to  express, 
generally,  a  person  who  receives  beneficial  returns  from 
the  land.  The  tenant  in  fee  simple  may  have  scarcely  any 
beneficial  interest  in  the  land.  The  same  observations 
apply  to  the  term  "  proprietor."  Neither  of  the  words 
has  any  necessary  strict  meaning.  In  the  case  of  an  action 
for  tithes,  the  common  form  of  declaring  is  to  state  that 
the  plaintiff  is  proprietor  of  the  tithes,  and  this  allegation 
is  satisfied  by  showing  that  the  plaintiff  has  a  lease  of  the 
tithes.  Mr.  Cresswell  says,  that  in  that  case  the  plaintiff 
is  only  claiming  a  part  of  the  produce  of  the  land.  So 
it  may  be  ;  but  still  this  shews  that  the  word  '^  proprietor" 
is  used  in  different  senses.  Suppose  a  person  grants  a 
lease  for  99  years,  reserving  no  rent, — the  lessee  is  in 
common  parlance  the  owner.  Any  person  who  has  a 
beneficial  interest  in  the  land  is  within  the  meaning  of  the 
words  of  this  enactment.     Those  words  are,  "  making  or 
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1836.        tendering  satisfaction  to  the  owners  or  proprietors  of  M 

private  lands  &c.  so  taken  and  used  for  the  same,  or  for 

any  loss  or  damage  they  may  sustain  tliereby"  which  clearly* 

LoBLBT       31-e  not  limited  to  the  owner  of  the  fee  simple, — who  may 
ftiid  others.  .  ' 

sustain  no  loss  or  damage  whatever. 

PattesoNi  J. — I  entertain  no  doubt  that  the  words 
of  the  25th  section  include  tenants  and  all  persons  in- 
terested^ who  may  sustain  damage  by  reason  of  the  land 
being,  taken  and  used  for  the  purposes  of  this  act.  No 
sound  argument  arises  from  the  words  '*  owners  or  pro- 
prietors" being  used  in  a  different  sense  in  other  parts 
of  the  act.  Contradictions  and  inconsistencies  are  invaria- 
bly to  be  found  in  local  acts.  We  must  endeavour  to  col- 
lect the  general  meaning.  If  I  could  find  any  clause  in 
the  act  which  gave  to  the  tenant  a  right  to  sue  the  owner 
of  the  inheritance,  there  would  be  a  strong^  argument  in 
favour  of  the  construction  sought  to  be  put  upon  these 
words.  There  is  no  such  clause,  and  I  believe  that  at 
law  the  tenant  would  have  no  remedy  at  all.  We  cannot 
say  that  the  legislature  intended  to  put  the  whole  compen- 
sation into  the  pocket  of  the  owner  of  the  fee,  when  there 
is  a  lease  for  99  years, — leaving  no  remedy  to  the  tenant, 
who  has  almost  the  whole  beneficial  interest. 

Coleridge,  J. — I  disclaim  being  influenced  by  any 
wish  to  avoid  particular  inconvenience  in  this  case.  We 
must  ascertain  what  is  the  real  meaning  of  the  words. 
This  is  not  a  general  act,  but  a  local  and  private  act,  and 
therefore  to  be  construed  against  the  party  obtaining  it. 
Looking  at  the  words  accordingly,  I  think  that  any  person 
having  an  estate  or  interest  in  the  land,  who  is  injured  by 
reason  of  the  land  being  taken  or  used  for  the  purposes 
of  the  act,  is  entitled  to  compensation. 

Upon  the  first  point :  Rule  refused. 
Upon  the  second  point:  Rule  granted, 
unless  a  case  be  agreed  upon. 
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1836. 

The  King  v.  Charles  Heath  (a). 

At  the  quarter  sessions  held  at  Petworth,  in  the  county  An  applica- 

of  Sussex,  on  the  8th  January,   IB35,  an  order  was  made  ^"\"  *"*"  **" 
'  ^*  »  order,  under 

on  Charles  Heath,  of  the  parish  of  Stopham,  as  the  father  4  &  5  WUL^, 
of  a  male  bastard  child,  to  reimburse  the  parish  of  Stopham  maintenanco 
for  the  maintenance  of  the  child,  under  the  4  &•  5  Will.  4,  of  a  bastard 
c.  76,— subject  to  the  opinion  of  this  Court  upon  the  fol-  had  become 
lowing  case :  chargeable, 

.       -r>>»,,^.  -li^o  •!  sixteen  days 

Liiza  Pcfifold,  of  the  parish  of  Stopham,  smgle  woman,,  before  the 

was,  on  the  l6ih  August,  1834,  delivered  of  a  male  basUrd.  9*^^ober  ses- 

sions,  was 
child,  which  became,  on  the  29th  September,  in  the  same  made  to  the 

year,  chargeable  to  Stopham,  and  continued  so  until  the  ^j^J^^  ^uh^ 

making  of  the  said  order.    The  quarter  sessions  next  after  good  reason 

the  29th  September,  1S34v  was  held  at  Chichester,  for  the.  application 

said  county,  on  the  loth  day  of  October,  in  the  same  year..  ^*^  "®'  ^*f" 
-_  ...  ,     ,        .  r  o        1     ^      sooner  mnde : 

rio  application  was  made  by  the  overseers  of  Stopham  for  Held,  that  rhe 

an  order  on  C/zarfes  Heath,  in  respect  of  the  said  bastard.  *^**)^"^j!"5 

'  ^  "^  no  junsdictKin 

child,  until  the  quarter  sessions  held  at  Petworth*  on  the  to  entertain  it. 

Hth  January,  1835,  nor  was  any  notice  served,  on  him  by  ^h^heV^Ihe 

the  overseers  of  Stopham,  of  any  intention  to  make  such.app*»cft"on 

application,  until  the  9th   December,  1834^     It  was  ob-  cases' be  made 

iected,  on  the  part  of  the  said  Charles  Heath,  that  the  ses-  ^®  ^.''®  ^^^ 

,  111  .      .     .     .        '     sessions  after 

sions  held  on  the  dth  January,  1835,  had  no  jurisdiction  to  the  child  be- 

hear  such  application.  This  objection  was  overruled.  The  ^^™^*  chai^e- 
Court  also  considered  that  it  was  not  necessary  for  the  over- 
seers to  shew  that  they  had  made  diligent  inquiry  as  to  the 
father  of  such  child,  previous  to  the  October  sessions;  audi 
they  held,  that  though  the  child  became  chargeable  on  the. 
29th  September,  still  that  the  application  to  the  Epiphany 
quarter  sessions  was  in  sufficient  time  under  the  provisions 
of  the  statute. 

(a)  This  case  was  decided  in  in  consequence  of  the  great  im- 
Trinity  term,  I83t).  It  has  been  purtnnce  ot'ihe  decision  to  Courts 
iitberted    out   of  its  proper  oi*der      of  Qiiiirtcr  Sessions. 
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1836.  Darby,  against  the  order  of  sessions.     It  was  incumbent 

^^^^'^^^      upon  the  overseers  to  make  their  application  either  at  the 
Tlie  Kino  .  r         i        .   ,  i  .  . 

9.  sessions  next  after  the  child  became  chargeable,  or  else  to 

Ubath.  gjj^^  jjjjji  fl^gy  1,3(1  made  diligent  inquiry  after  the  father  of 
the  child,  and  had  been  unable,  up  to  the  time  when  those 
sessions  were  held,  to  discover  either  his  name  or  his  resi- 
dence. Sect.  72  of  the  Poor  Law  Amendment  Act,  re- 
quires the  overseers,  after  diligent  inquiry  as  to  the  father, 
to  apply  to  the  next  general  quarter  sessions  of  the  peace 
after  the  child  has  become  chargeable.  The  73d  section 
enacts,  that  no  such  application  shall  be  heard  at  such  ses- 
sions, unless  fourteen  days'  notice  shall  have  been  given; 
and  in  case  there  shall  not,  previously  to  such  sessions,  have 
been  sufficient  time  to  give  such  notice,  the  hearing  of  such 
application  shall  be  deferred  until  the  next  ensuing  gene- 
ral quarter  sessions.  The  legislature  therefore  manifestly 
makes  a  distinction  between  the  application  and  the  hear- 
ing, and .  requires  the  application  to  be  made  to  the  next 
sessions  after  the  chargeability,  even  though  sufficient  time 
should  not  have  elapsed  for  giving  the  required  notice. 
In  Rer  v.  The  Justices  oj  Oxfordshire  {a),  it  was  laid  down 
by  Coleridge,  J.,  that  the  application  must  be  made  to  the 
sessions  next  after  the  birth  of  the  child  and  its  charge- 
ability,  and  thai  the  provision  that  the  application  should 
be  made  after  diligent  inquiry  as  to  the  father,  was  probably 
directory;  and  that  learned  judge  laid  it  down  as  a  general 
rule,  that  the  application  must  be  made  to  the  next  sessions. 
It  would  be  exceedingly  unjust  if  the  overseers  were  allowed 
the  full  period  of  seven  years  to  make  an  application  of  this 
description.  Such,  however,  is  the  eflFect  of  the  decision  of 
the  sessions  in  the  present  case  ;  for  that  Court  held  that 
it  was  not  necessary  for  the  overseers  to  shew  that  they 
had  made  inquiry  as  to  the  father  of  the  child,  previously 
to  the  October  sessions,  and  that  although  the  child  be- 
came chargeable  in  September,  yet  that  the  application 
was  in  sufficient  time  if  made  in  January.  Whether  the 
(fl)   Pott,  351. 
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application  is  to  be  made  at  the  next  sessions  after  the  1836. 
child  becomes  chargeable, — or  after  the  child  has  become 
chargeable  and  the  name  of  the  father  has  been  disco- 
vered,— or  after  the  chargeability  of  the  child  and  the 
discovery  of  the  father,  and  also  the  discovery  of  corrobo- 
rative evidence, — this  order  of  sessions  must  be  quashed,  as 
it  does  not  appear  that  diligent  inquiries  were  made  by  the 
overseers  before  the  next  sessions. 

TV.  /f.  ffatson,  in  support  of  the  order  of  sessions.  The 
argument  on  the  other  side  requires  an  impossibility,  in  that 
the  overseers  are,  according  to  the  argument,  to  apply  for  an 
order  against  a  person  who  is  not  known  to  them.  In 
the  present  case,  it  does  not  appear  that  the  overseers 
had  ascertained  who  the  father  was  until  after  the  October 
sessions.  It  cannot  be  assumed  that  the  father  was  known 
to  the  overseers  in  sui&cient  time  to  enable  them  to  give 
him  fourteen  days'  notice,  since  two  days  only  elapsed 
before  the  commencement  of  the  fourteen  days,  and  it  was 
only  during  those  two  days  that  the  overseers  had  time 
(in  the  words  of  the  act)  to  make  diligent  inquiry.  This 
case  is  distinguishable  from  Ilex  v.  The  Justices  of  Ox^ 
fordskire,  as  there  the  father  was  known  previously  to 
the  Michaelmas  sessions,  and  the  overseers  went  to  those 
sessions  for  the  purpose  of  making  the  application,  but 
finding  that  it  was  necessary  to  have  corroborative  evi- 
dence they  abandoned  their  intention,  and  afterwards  made 
application  to  a  subsequent  sessions.  The  enactment  as 
to  the  period  in  which  the  application  is  to  be  made  is 
directory  only.  Assuming,  however,  that  the  enactment  is 
mandatory,  the  language  of  the  act  may  be  referable  to  a 
continuing  chargeability,  and  the  period  within  which  the 
application  must  be  made  ought  to  be  computed  from  the 
time  when  relief  was  last  given  to  the  child.  The  73d  sec- 
tion provides,  that  whenever  an  application  shall  be  heard, 
the  costs  of  the  maintenance  of  the  child,  in  case  the  Court 
shall  think  proper  to  make  an  order,  shall  be  calculated 
from  the  birth  of  the  child,  if  such  birth  shall  have  taken 
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1830.  place  within  six  calendar  months  previous  to  such  applica- 
tion being  heard ;  but  if  the  birth  shall  have  taken  place 
more  than  six  calendar  months  previous  to  such  application 
being  Jieard,  then  irem  the  day  of  the  commencement 
ef  sis  calendar  months  next  ppeceding  the  bearing  of  such 
appiUcttiom  The  legislature  therefore  contemplated  a  case 
where  a  child  has  been  chargeable  more  than  six  calendar 
months  previously  to  making  the  application.  [Lord  Den^^ 
man,  C.J.  The  appeal  maybe  respited.]  The  only  respite 
allowed  by  the  act  is,  where  there  has  not  been  sufficient 
time  to  give  fourteen  days'  notioe  to  the  person  intended 
to  be  charged  with  being  the  father  of  the  chiM.  [Lord 
DenmaUj  C.  J.  There  must  be  authority  to  respite.  The 
7dd  aection  does  not  take  away  the  power  of  deferring  the 
headng  of  applications  on  proper  occasions.  Patteson,  3^ 
The  first  sessions  after  the  child  became  cbafgeab&e  wete 
in  October*  If  you  say  that  the  January  sesstens  were  the 
first  practicable  sessions,  it  is  for  you  to  shew  that.]  The 
fact  was,  it.  is  believed,  that  inquiry  had  <been  made,  and 
that  the  father  could  not  be  discovered. 

Lord  Denman,  C.  J. — The  objection  was  taken  in  this 
case,  that  the  Court  of  Quarter  Sessions  had  no  jurisdiction 
to  hear  the  application  of  llhe  overseers.  Whether  or  not 
the  Court  had  jurisdiction,  depends  on  the  72d  section  of 
4  &  5  WHL  4,  c.  76.  That  section  declares,  that  where 
an  illegitimate  child  becomes  chargeable  to  any  parish,  the 
overseers  may,  if  they  think  proper,  after  diligent  inquiry  as 
to  the  father  of  such  child,  apply — not  to  the  quarter  sessions 
of  the  peace  generally,  but*^to  the  next  general  quarter  ses-* 
sions  of  the  peace.  It  is  reasonable  and  just  that  there 
should  be  some  limitation.  The  legislature  evidently  in-' 
tended  that  the  application  should  be  prompt,  lest  the  over- 
seers should  defer  the  application  until  the  party  charged 
had  lost  all  means  of  proving  that  he  was  not  the  father  of 
the  child.  Whether  the  period  of  limitation  is  to  begin  from 
the  time  when  the  child  becomes  chargeable,  or  the  father  is 
discovered,  or  after  diligent  inquiry  as  to  the  father,  the 
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Court  of  Quarter  Sessions  had  not,  on  iHiy  supf>osition,        ieS6. 
jurisdiction  in  this  case. 

LiTTLiSDALB,  J. — 'I  am  not  without  dourbt;  but,  upon 
the  whole,  I  am  disposed  to  think  that  this  72d  section  re- 
quires the  application  to  be  made  to  the  first  seusions. 
Whedier  that  is  the  sessions  next  after  the  chdd  becomes 
chargeable,  or  next  after  the  father  is  ascertained,  it  is  not 
necessary  now  to  determine.  The  words  of  the  act  are, 
that  when  any  child  shall  be  born  a 'bastard,  and  shall  be-» 
come  chargeable  to  any  parislh,  tl>e  overseers  may,  if  Uiey 
think  proper,  after  diligent  inquiry  «8  to  the  father,  apply 
to  the  next  general  quarter  sessions  of  the  peace.  I  am 
rather  disposed  to  think  that  the  application  ought  to  be 
made  to  the  first  sessions  after  the  child  becomes  chargeable. 
It  has  been  urged,  that  unless  the  father  is  known,  it  is 
impossible  to  make  the  application  to  the  next  sessions. 
The  words  of  the  statute  are  however  plain,  and  we  are 
not  to  put  a  forced  construction  upon  plain  and  intelligible 
language.  If  the  act  is  not  sufficiently  explicit,  it  ought  to 
be  amended.  The  sessions  had,  in  the  present  case,  no 
jurisdiction.  Notice  of  the  intended  application  was  not 
given  to  Heath  until  the  9th  of  December:  The  child  was 
bom  on  the  preceding  l6th  of  August,  and  became  charge- 
able on  the  29th  September.  It  is  not  stated  when  the 
overseers  knew  who  the  father  was,  and  it  does  not  appear 
that  they  did  not  know  him  shortly  after  the  birth  -of  the 
child,  and  fourteen  days  before  the  October  sessions,  so  as 
to  be  in  a  situation  to  apply  to  those  sessions  for  an  order 
of  maintenance. 

Patteson,  J. — I  do  not  see  how  to  avoid  the  construc- 
tion put  upon  the  72d  section,  by  my  lord  and  my  brother 
liiikdale.  The  words  are  plain,  and  we  have  no  right  to 
attach  a  meaning  to  those  words  difieretit  from  that  which 
they  ordinarily  bear.  These  are  the  words  of  the  statute,—^ 
'*  when  any  child  shall  hereafter  be  born  a  bastard,  and 
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1836.  dhall  by  &c.  become  chargeable  to  any  parish,  the  overseers 
may,  if  they  think  proper/'  (and  *'  if  they  think  proper*'  means 
that  they  are  not  bound  to  make  the  application  at  all,)  "after 
diligent  inquiry  as  to  the  father  of  such  child,  ^PP'^  ^  ^^^ 
next  general  quarter  sessions  of  the  peace/'  This  is  plain 
and  intelligible  language.  The  child  in  the  present  case 
was  chargeable  on  the  29th  of  September,  and  the  sessions 
were  held  on  the  ISth  of  the  following  October.  Those 
were  prim&  facie  the  sessions  at  which  the  application 
should  be  made.  This  construction  is  fortified  by  the  next 
section,  which  provides  that  if  there  be  not  sufficient  time, 
previously  to  such  sessions,  to  give  the  person  intended  to 
be  charged  as  the  father  of  such,  child,  fourteen  days'  notice, 
the  hearing  of  the  application  shall  be  deferred  to  the  next 
sessions.  This  73d  section,  however,  is  relied  on  as  shew- 
ing that  by  the  expression  '*  next  sessions/'  is  meant  the 
first  practicable  sessions.  Suppose  a  child  was  born  and 
became  chargeable  on  the  12th  of  October,  and  the  sessions 
were  held  on  the  14th,  it  may  be  that  the  overseers  are  not 
bound  to  make  the  application  to  those  sessions.  In  the 
present  case  there  was  sufficient  time  to  give  fourteen  days' 
notice,  and  whatever  may  be  the  effect  of  the  statute  where 
there  are  not  fourteen  days  between  the  birth  and  the  ses- 
sions, that  is  immaterial  to  the  present  question.  In  the  pre- 
sent case,  at  all  events,  it  lay  upon  the  overseers  to  shew  by 
evidence  why  they  did  not  make  their  application  at  an  earlier 
period.  It  is  objected  that  there  was  not  sufficient  time 
to  make  diligent  inquiry  as  to  the  father,  and  that  the  over- 
seers may  not  have  known  who  he  was.  That  however 
was  not  shewn  in  evidence,  and  the  sessions  considered  that 
it  was  unnecessary.  For  any  thing  that  appears  on  the 
statement  of  this  case,  the  overseers  may  have  known  who 
the  father  was  shortly  after  the  child  was  born. 

Williams,  J. — I  am  of  the  same  opinion.  The  words 
of  the  statute  are  plain.  The  case  shortly  amounts  to  this, — 
that  prim&  facie  the  application  was  too  late.  That  objection 
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was  taken,  and  the  overseers  did  not  shew  why  they  had 
not  applied  earlier.  If  any  reasons  had  been  shewn  why 
the  application  had  not  been  made  in  October,  that  would 
have  wholly  varied  the  case.  The  January  sessions  were 
not  the  next,  and  no  explanation  was  given  why  the  first 
sessions  were  passed  over. 

Order  of  Sessions  quashed. 


The  King  v.  The  Justices  of  Oxfordshire  (a). 

In  June,  1833,  a  fortnight  before  the  Midsummer  ses-  Held,  per  Cohe- 
sions, a  young  woman  was  delivered  of  a  bastard  child  at  Oacer  Court  ^ 
Bletchington,  in  Oxfordshire.      At  the  October  sessions,  diat  under 
the  overseer  of  that  parish  went  with  the  mother  of  the  c.  76,  s.  79,  an 

child  to  the  sessions,  to  procure  an  order  upon  the  putative  «PPl»cation  for 

/  .  .       an  order  on  the 

father,  but  finding  that  it  was  necessary  to  be  provided  with  putative  father 

corroborative  evidence,  he  made  no  application  then  to  the  cijJd   eS 

court,   but   returned  to  procure  such  evidence.     At  the  not,  in  all 


Epiphany  sessions,  he  applied  by  counsel  for  an  order,  but  ^^  ^^  £„( 

the  justices  decided  that  the  application  was  made  too  late,  sessions  after 
J-*   ^       ^  .     .        *^*^  thechUdbe- 

and  refused  to  entertam  it.  comes  chai^e- 

Churchill,  in  Hilary  term  last,  obtained  a  rule  nisi  for  a  ?^^®'  ^^  "^"*' 
'  •'.  .  .  be  made  to 

mandamus  to  the  justices,  requiring  them  to  hear  the  ap-  the  first  sea- 
plication  ;  against  which  cause  was  shc^wn  before  Coleridge,  jj^^^be^  ^^'* 
J.  in  the  Outer  Court,  by  made  with 


effect. 


Chilton.  The  justices  were  right  in  refusing  to  hear 
this  application.  The  question  turns  upon  the  con« 
struction  to  be  given  to  the  72d  section  of  4  &  5  fF.  4. 
c.  76.  The  application  was  not  made  to  the  proper  ses- 
sions. It  may  be  conceded  that  the  next  sessions  may 
mean  the  next  practicable  sessions,  according  to  the  deter- 
mination of  the  Court  upon  the  statute  which  gives  the  ap- 
peal against  orders  of  removal.     In  Rex  v.  The  Justices  of 

(•)  The  editors  are  indebted  to  Mr.  Lumley  for  the  report  of  this  case. 
VOL.  Yl.  A  A 
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Worcestershire  (a)  Bayley,  J.  says,  with  reference  to  the 
statute  17  Geo.  %,  c.  38,  ''As  the  statute  empowers  the 
party  to  appeal  to  the  next  sessions,  I  think  it  virtually  im* 
The  Justices  of  p|jgg  ^^^  ^^  fj^yx^i  appeal  to  those  sessions,  and  no  other." 

OXFORPSHIRB.    L.       .  .  .         . 

But  here  the  application  was  not  made  even  to  the  next  prac* 
ticable  sessions,  which  were  clearly  the  October  sessions. 
The  object  of  the  legislature  was  to  prevent  persons  from  be« 
ing  improperly  charged  with  the  maintenance  of  illegitimate 
children  of  which  they  were  not  the  fathers,  and  hence  the 
object  of  this  enactment  is  to  compel  the  overseers  to  come 
promptly,  so  that  the  person  who  is  charged  may  collect  his 
evidence  to  meet  the  charge.  As  to  the  words  **  if  they 
think  proper/' — they  only  signify  that  the  application  itself 
shall  be  discretionary.  The  73d  section  may  be  relied  on, 
which  provides  *'  that  six  months*  maintenance  only  shall 
be  allowed ;"  and  it  will  be  inferred  from  that  provision  that 
the  application  need  not  be  made  to  the  next  sessions. 
But  that  is  a  provision  to  meet  the  case  of  an  application  of 
which  the  hearing  is  deferred, — which  might  be  in  case 
there  was  not  sufficient  time  to  give  the  notices  prescribed 
by  the  act,  and  under  any  other  circumstances  which  might 
induce  the  Court  to  put  off  the  hearing, 

Lumley,  in  support  of  the  rule.  This  point  was  brought 
before  the  Court  in  the  case  of  Rex  v.  I'he  Justices  of  Car^ 
narvonshire  (6),  though  the  case  was  ultimately  decided  op 
another  ground.  The  statute  is  only  directory,  and  the 
overseers,  although  they  majf  go  to  the  next  sessions,  are 
not  bound  to  do  so.  The  language  of  the  section  is  not 
imperative,  for,  first,  the  word  "  may  "  is  used,  and  then 
the  words  '^  if  they  think  proper,"  are  introduced ;  which 
latter  words  can  hardly  be  considered  as  not  giving  a  dis- 
cretion to  the  overseers  to  determine  whether  they  will 
apply  or  not  in  the  first  instance.  The  statute  does  not 
contain  any  words  of  exclusion.  The  answer  which  has  been 
given  with  respect  to  the  provision  in  the  73d  section,  is  not 
conclusive,  because  it  seems  hardly  necessary  for  the  legis- 

(a)  5  M.  &S.  457.  (6)  Ante,  ▼.  364. 
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kture  to  have  made  an  enactment  for  what  must  be  an  un« 
usaal  occurrence*  and  which  the  sessions  themselves  could      ^  ^ 
at  any  time  have  provided  for.    It  is  conceded  that  the  words  v, 

« the  next  sessions,"  are  not  to  be  taken  absolutely,  but  olfFirDluTR? 
only  as  ''the  next  practicable  sessions.'^  If  the  word 
''  practicable  "  can  be  introduced,  there  is  nothing  to  limit 
the  application  at  all.  Great  inconvenience  must  arise 
from  the  strict  interpretation  which  is  contended  for.  Sup- 
pose the  father  cannot  be  met  with,  or  the  corroborative 
testimony  cannot  be  obtained,  or  the  mother  will  not  dis* 
close  the  name  of  the  father,  until  after  the  sessions  are 
over, — are  the  parish  officers  to  be  concluded,  because  they 
have  not  applied  to  the  sessions  next  after  the  chargeability  ? 
In  one  of  those  cases  they  cannot  make  the  application 
at  ally  because  they  do  not  know  who  is  the  father  against 
whom  to  apply.  And  in  other  cases,  if  they  must  apply 
and  have  the  hearing  deferred,  a  great  expense  will  be  in- 
curred without  any  utility.  Again,  the  chargeability  may 
cease  just  before  the  sessions,  and  revive  after  they  are 
over.  Would  the  parish  officers  be  nevertheless  con- 
cluded, because  they  did  not  apply  to  the  next  sessions 
after  the  first  chargeability  i  But  chargeability  is  a  con- 
tinued series  of  acts,  and  therefore  each  day  that  relief 
is  administered,  there  is  a  new  chargeability  ;  in  like  man- 
ner as  where  there  is  a  continuing  nuisance  or  trespass, 
every  continuance  is  a  new  nuisance  or  trespass,  and  there- 
fore the  statutes  of  limitation  do  not  defeat  the  action,  so 
long  as  there  is  a  continuance.  This  distinguishes  the  case 
from  the  decisions  with  respect  to  appeals  from  orders  of 
removal  or  poor  rates,  because  in  those  cases  there  is  one 
act  done,  and  the  delay  alters  the  situation  of  parties,  which 
u  not  the  case  here. 

Cur,  adv.  vuli. 

On  the  first  day  of  Trinity  term, 

Coleridge,  J.delivered  judgments— This  was  an  applica- 
tion for  a  mandamus  to  the  justices  of  Oxfordshire,  to  hear 
an  application  for  an  order  in  bastardy.  The  child  was  born 

A  a2 
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previously  to  the  Summer  sessions,  1835,  and  the  overseers 
gave  Qotice  to  the  putative  father  that  they  should  apply 
9,  to  the  justices  at  the  Michaelmas  sessions  for  an  order. 

Tlie  Justices  of  ^j  i\^^i  ^jn,^  „Qt  being  prepared  with  corroborative  testi- 

OXFORDSHIRE.  .        . 

mony«  they  made  no  application ;  but  they  did  make  an 
application  at  the  last  Epiphany  sessions,  which  was  refused 
by  the  justices,  as  being  too  late.  There  was  no  doubt 
that  the  child  was  chargeable  before  the  October  sessions, 
and  that  the  father  was  then  known.  There  are  two  con- 
ditions  precedent  to  the  application  for  this  order, — the 
birth  of  the  child,  and  its  chargeability ;  and  the  application 
must  be  made  to  the  sessions  next  after  the  occurrence  of 
these  events.  There  is  a  third  provision,  namely,  ''  after 
diligent  inquiry  as  to  the  father/' — which  is  probably  to  be 
considered  as  merely  directory.  The  question  then  is, 
what  is  the  next  sessions  after  the  birth  of  the  child  and  its 
becoming  chargeable  ?  It  was  contended  that  the  child 
may  be  said  to  become  chargeable  upon  every  fresh  act  of 
relief,  like  the  case  of  a  trespass  which  is  continued,  in  which 
there  is  every  day  a  fresh  trespass.  But  I  am  of  opinion  that 
this  cannot  have  been  the  intention  of  the  legislature ;  for 
if  it  were,  the  time  would  be  prolonged  indefinitely  to  the 
end  of  seven  years. 

I  have  considered  this  question  with  reference  to  the  well- 
known  provision  as  to  appeals  made  against  orders  of  re- 
moval, by  which  it  is  required  that  such  appeals  shall  be 
made  to  the  next  sessions.  That  has  been  holden  to  sig- 
nify that  the  appeal  must  be  to  the  next  practicable  sessions. 
And  I  am  clearly  of  opinion  that  the  parish  oflBcers  are  not 
bound  to  apply  to  a  sessions  which  could  not  proceed  with 
effect  to  adjudicate  upon  the  application ;  and  therefore  if 
the  application  be  made  to  the  next  sessions  after  the  child' 
is  bom  and  after  it  has  become  chargeable,  to  which  the 
overseers  can  apply  with  effect,  it  is  sufficient.  Each  case 
must  depend  upon  its  own.  circumstances  as  to  that.  If 
the  overseers  have  not  been  able,  after  using  due  diligence, 
to  ascertain  the  putative  father,  or  to  discover  any  corrobo- 
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rative  teslimony,  they  would  not  be  bound  to  apply  to  the         1836. 
next  sessions  ;  but,  at  a  subsequent  sessions,  the  justices      _.    ^ 
would  take  these  matters  into  consideration,  and  determine  v, 

that  those  were  the  next  possihle  sessions  to  which  the  ap-  OxFORDsawa. 
plication  could  be  made. 

The  provision, — as  to  the  limitation  of  maintenance  to  six 
months, — in  the  73d  section,  has  been  referred  to,  to  shew 
that  the  application  need  not  be  made  to  the  very  next  ses- 
sions. But  I  think  there  is  nothing  in  that  argument ;  for 
that  provision  applies  only  to  the  hearing,  and  the  hearing 
may  be  deferred  for  a  long  period,  on  many  grounds ;  as, 
the  absence  of  a  witness,  or  many  other  cases  which  may 
be  suggested.  But  the  legislature,  by  using  the  word  next, 
must  clearly  have  intended  some  limitation  as  to  the  time  of 
the  application.  Now,  it  is  to  be  considered  that  the  object 
of  the  legislature  was  to  restrict  the  liability  of  the  putative 
father,  and  to  give  him  advantages  which  he  did  not  before 
possess  ;  but  if  it  were  to  be  held  that  the  application  need 
not  be  made  at  the  next  practicable  sessions,  but  might  be 
made  subsequently,  there  could  be  no  limitation  but  the 
seven  years.  That  would  be  a  great  disadvantage  to  the 
putative  father,  which  he  did  not  labour  under  by  the  old 
law.  The  best  rule  for  this  Court  to  lay  down,  therefore, 
is,  that  the  application  must  be  made  to  the  next  sessions, 
leaving  a  discretion  to  the  justices  to  determine  in  each 
case  whether,  under  the  circumstances,  it  could  have  been 
made  sooner  with  eifect,^-which  determination  will  still  re- 
main subject  to  the  revision  of  this  Court.  Now,  in  this 
case,  applying  the  above  doctrine,  it  is  clear  that  the  child 
was  chargeable  before  the  October  sessions ;  the  father 
Mras  known  to  the  overseers,  and  they  did  not  apply  to  those 
sessions,  only  because,  through  ignorance  or  inadvertence, 
they  were  unprepared  with  corroborative  testimony :  But 
they  must  be  taken  to  have  known  the  law,  and  what  evi* 
dence  would  be  required.  The  overseers  not  being  pre- 
pared with  the  requisite  evidence  did  not  apply  to  the  next 
practicable  sessions,  and  the  justices  at  the  Epiphany  ses- 
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18S6.        sions  exercised  their  discretion  properly,  in  refusing  to  en- 

^    ^      tertain  the  application. 
The  KiKG  ^^ 

V, 

The  Justices  of  This  rule  must  be  discharged,  but,  under  the 

circumstances,  without  costs* 


Hainb  v.  Davey  and  Richards. 

The  Court       TRESPASS  for  taking  a  horse,  harness,  and  other  goods 

will  not  ^rant  o  »  *  o 

a  new  tnal,       and  chattels  of  the  plaintiff,  of  the  value  of  100/.,  and  con- 

forThe  defend-  verting  the  same  to  the  defendants'  use.     Plea:  the  general 

ant,  against      issue.      At  the  trial  before  Gurney,  B.,  at  the  Cornwall 

where  the  sub-  spring   assizes,    1835,   it   appeared    that    this  action   was 

ject-mntter  of  brought  lo  recover  the  value  of  a  horse  and  harness,  and 

the  action  is  ^      ,  ,  ,     . 

less  than  20/.    Other  articles  of  small  value,  which  the  plaintiff  had  bought 

In  trespass    ^^  ^  ^^j^  under  a  fi.  fa.  asainst  one  Reed,  a  farmer  in  the 
against  over-  ^  ®  ' 

seers  for  parish  of  St.  Neot's,  and  which  were  afterwards  taken  by 

tress  for  poor-  ^^^  defendants,  as  overseers,  for  arrears  of  poor-rates  due 

rales,  every       from  Reed.     The  defence  set  up  was,  that  the  sale  was 

fence  may  still  invalid,  being  under  a  collusive  execution  put  in  by  Reed^s 

be  given  in        brothers-in-law,  for  the  purpose  of  defeating  the  claims  of 

evidence  un-       ,  .  .     . 

der  the  general  his  landlord  and  other  creditors.     The  plaintiff's  counsel 

^^^The  defence  ^^^y^^^c^*  ^^^^  under  the  new  rules  {a)  the  defendants  were 
that  the  goods  not  at  liberty  to  give  this  defence  in  evidence  under  the 
not  tlie  goods  general  issue.  This  objection  the  learned  judge  overruled; 
oi  the  plaintiff,  gnj  the  question  whether  the  sale  was  fraudulent  or  not 
need  not  i_    •  r         i     • 

therefore  be      being  left  to  the  jury,  they  returned  a  verdict  for  the  defend- 

Aw  tri  1  ^"*^*     ^^^  plaintiff's  counsel,  in  his  opening,  claimed  17/. 

was  granted  for  the  horse,  and  1  /.  for  the  harness  and  other  articles ;  and 

meiit"f  cost's  ®"^^  appeared  from  the  evidence  to  be  the  utmost  value  of 

where  the  the  property.      In  Easter  term,  1835,  Erie  obtained  a  rule 

misdirected  "isi  for  a  new  trial,  on  the  ground  of  misdirection,  and  also 

the  jury  upon    ^^  the  ground  that  the  verdict  was  against  the  evidence. 
an  important  °  ° 

matter  of  fact. 

First  point:  Bompas,  Seijt.,  and  W.  M.  Manning  now  shewed  cause. 

pleading  spe-    T^^^  action  was  brought  against  the  defendants  for  taking  a 


cially. 


(0)  AntCj  vol.  iii.  3. 
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distress  under  the  authority  of  43  Eliz.  c.  2,  and  therefore,  1835. 
bj  sect.  19  of  that  statute,  they  were  at  liberty  to  give  the 
whole  matter  of  their  defence  in  evidence  under  the  general 
issue.  That  section  enacts,  that  if  any  action  of  trespass  or 
other  suit  shall  happen  to  be  brought  against  any  person  for 
taking  of  any  distress,  making  of  any  sale,  or  doing  any 
other  thing,  by  authority  of  that  act,  the  defendant  shall  and 
may  either  plead  not  guilty,  or  otherwise  make  avowry, 
cognizance,  or  justification,  for  the  takhig  of  the  said  dis- 
tresses, &c. ;  and  after  pointing  out  the  mode  of  pleading 
and  replying  to  such  avowry,  cognizance,  or  justification,  the 
section  proceeds, — '*  whereupon  the  issue  in  every  such 
action  shall  be  joined  to  be  tried,  &c.;  and  upon  the 
trial  of  that  issue,  the  whole  matter  to  be  given  on  both 
parties  in  evidence  according  to  the  very  truth  of  the 
same/'  In  3  &  4  Will,  4,  c.  42,  under  the  authority  of 
which  the  rules  of  H.  T.,  1834,  were  made,  there  is  this 
dause :  **  Provided  always,  that  no  such  rule  or  order  shall 
have  the  effect  of  depriving  any  person  of  the  power  of 
pleadmg  the  general  issue,  and  giving  the  special  matter  in 
evidence,  in  any  case  wherever  he  is  now  or  hereafter  shall 
be  entitled  to  do  so  by  virtue  of  any  act  of  parliament  now 
or  hereafter  to  be  in  force/'  This  proviso  clearly  saves  the 
right  of  pleading  the  general  issue  and  giving  the  special 
matter  in  evidence  in  such  a  case  as  this.  It  was  contended, 
opoD  moving  for  this  rule,  that  no  matter  could  be  given  in 
evidence  by  the  defendants,  under  the  general  issue,  except 
such  as  related  to  their  character  as  overseers,  and  that  the 
yiestioQ  of  property  was  matter  independent  of  the  charac- 
ter of  the  defendants.  But  it  is  a  necessary  part  of  the 
defence  to  shew  that  the  goods  seized  were  the  property  of 
the  person  from  whom  the  rates  were  due.  iColeridge,  J. 
The  defendant  denies  the  property  of  the  plaintiff  in  the 
goods.  Now,  before  the  new  rules,  any  defendant  might 
deny  the  property  of  the  plaintiff,  under  the  general  issue ; 
and  therefore  it  seems  that  the  defendant  cannot  be  said  to 
have  had  that  privilege  under  the  statute  of  Eliz.  If  that 
be  so,  then  the  privilege  is  not  saved  by  the  proviso  in  the 
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der 30/. 
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late  act]  The  words  of  the  statute  of  Eliz.  are  very  gene- 
raly  and  are  evidently  intended  to  have  the  efifect  of  giving 
the  defendant,  in  the  actions  there  mentioned,  the  power  of 
giving  any  matter  of  defence  in  evidence  under  the  general 
issue.  There  is  nothing  to  shew  that  the  enactment  applies 
only  to  such  matters  of  defence  as  he  had  not,  aliunde,  a 
right  to  give  in  evidence  under  the  general  issue.  [Lord 
Denman,  C.  J.  The  statute  of  Eliz.  enables  the  parties  to 
give  in  evidence  ''  the  M-bole  matter,  according  to  the  very 
truth  of  the  same."  Mr.  Erie  will  find  it  very  difficult  to 
sustain  his  argument  on  this  point.  My  first  impression 
certainly  was,  that  this  was  a  defence  to  which  the  enact- 
ment did  not  apply.] 

This  rule  cannot  be  supported  on  the  ground  that  the 
verdict  was  against  the  evidence ;  for  the  value  of  the  sub- 
ject-matter of  the  action  appeared,  by  the  opening  of  the 
plaintifi^'s  counsel  and  by  the  evidence,  to  be  less  than  20/.; 
and  as  the  Court  will  not  grant  a  new  trial  on  the  ground 
that  a  verdict  for  the  plaintiff  is  against  the  evidence,  when 
the  damages  are  under  <iO/.,  so  neither  will  a  new  trial  be 
granted,  where  the  verdict  has  been  found  for  the  defendant, 
if  it  appear  that  the  subject-matter  of  the  action  is  under 
that  amount. 


First  point.  ^^'^  ^^^  Buti^  contri.  The  first  point  may  be  abandoned. 

Second  point.  Then,  with  respect  to  the  other  point ;  there  is  no  such 
rule  as  that  contended  for,  in  cases  where  the  verdict  has 
been  found  for  the  defendant,  nor  where  there,  has  been 
misdirection  on  the  part  of  the  judge.  [Lord  Denman,  C.J. 
No  doubt  the  rule  does  not  apply  where  there  has  been  a 
misdirection.  Coleridge,  J.  Where  the  objection  is  that  the 
verdict  is  against  the  evidence,  the  rule  applies  equally  in 
every  case,  whether  the  verdict  be  for  the  plaintiff  or  for 
the  defendant.      Lord  Denman,  C.  J.  Certainly.] 


Lord  Denman,  C.  J.— With  respect  to  the  first  point, 
my  doubts  are  entirely  removed,  and  I  think  that  the  learned 
judge  was  right.    Under  the  statute  of  Eliz.  and  the  pro- 
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viso  in  the  late  statute,  it  is  quite  dear  that  the  defendants        issa. 
were  entitled  to  give  their  whole  case  in  evidence.  "tT""'^ 

V. 

L1TTLBDALE9  J. — I  have  no  doubt  that  the  whole  case  ^^^^^^ 
might  be  gone  into  under  the  general  issue,  notwithstanding 
the  new  rules,  from  the  operation  of  which  are  excepted 
matters  under  this  statute,  at  all  events ;  though  I  do  not 
say  what  would  be  the  eifect  of  the  proviso  in  the  late 
statute  with  respect  to  pleas  of  the  general  issue  pleaded 
under  other  statutes. 

Patteson,  J. — I  am  of  the  same  opinion.  I  have  no 
doubt  whatever  that  this  evidence  was  admissible  under  the 
general  issue :  and  1  think  that  every  matter  of  defence  may 
be  gone  into  under  the  general  issue,  not  only  under  this 
statute,  the  words  of  which  are  very  strong,  but  also 
wherever  in  any  act  of  parliament  it  is  said  that  the  defence 
may  be  gone  into  under  the  general  issue.  It  is  quite 
impossible  to  separate  the  character  of  the  defendants  from 
the  other  matter  of  the  defence  in  the  manner  suggested, 
for  this  reason, — that  the  fact  of  the  defendants  being  over- 
seers, or  having  a  warrant,  &c.  is  not  a  defence,  for  it  must 
further  be  shewn  that  the  goods  were  the  property  of  some 
person  liable.  That  constitutes  but  one  defence.  If  the 
argument  upon  which  this  motion  was  founded  were  correct, 
the  defendants  would  be  obliged  to  plead  one  defence  in  two 
separate  pleas, — a  thing  never  heard  of  in  pleading. 

Coleridge,  J. — I  did  entertain  considerable  doubts  whe- 
ther this  matter  could  be  gone  into  under  the  general  issue; 
but  they  are  now  quite  removed.  I  think  it,  however,  safer 
to  rest  my  decision  on  the  words  of  the  statute^  and  not  on 
my  brother  PattesotCs  ground,  though  I  confess  that  he  is 
more  likely  to  be  right  than  I.  That  view  of  the  case  admits, 
it  seems  to  me,  of  this  answer ;  that  before  the  new  rules  the 
whole  might  have  been  given  in  evidence  under  the  general 
issue  by  common  practice,  and  therefore  there  would  not 
have  been  two  pleas. 
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On  the  ground,  boweveri  that  the  learned  Baron  had  mis- 
informed the  jury  upon  a  matter  of  fact  connected  with  the 
property  in  the  harness  seized  with  the  horse,  which  matter 
of  fact,  according  to  the  evidence,  appeared  to  give  the 
plaintiff  a  right  to  a  verdict  for  the  value  of  the  bamesa, 
the  Court  made  the  rule  abaoliite^  without  requiring  the 
payment  of  coats  by  the  plabtiff. 

Rule  abaolttte« 


Slegg  t7.  Phillips. 

SsTas  T''"  Assumpsit  on  a  joint  and  ^^everal  promissory  note  for 
direct  interest  200/.  with  interest,  drawn  by  the  defendant  and  one  Crippen. 
verdicriror^he  '^^  defendant  pleaded  illegality  of  consideration  for  the  note. 
At  the  trial  before  Lord  Denman,  C.  J.  at  the  Middlesex 
sittings  after  Michaelmas  term,  1834,  the  plaintiff  having 
proved  the  note,  the  defendant  called  Crippen,  his  co-promis- 
sor,  to  prove  the  illegality  of  the  consideration  for  which 
the  note  was  given.  This  witness  bf  ing  objected  to  as  in- 
competent from  interest,  it  was  shewn  that  before  the  com- 
mencement of  this  action  he  had  paid  to  the  plaintiff  two 
snms  of  .50/.  each  on  account  of  the  principal  sum  in  the 
note;  but  it  appearing  also  that  a  snm  of  lOL  for  one 
year's  interest  on  the  200/.  was  due  on  the  note  at  the  time 
when  such  payments  were  made.  Lord  l>enmaii,  CJ.  after 
JB.  V.iscaUed  a^^gun^cnt,  refused  to  admit  the  witness.  Verdict  for  the 
as  a  witness  plaintiff.  Erie,  for  the  defendant,  having  obtained  a  rule 
prove  the  ille-   ^^^  ^  ^^^  ^>'i&^  o"  ^^^  ground  that  the  witness  had  a  greater 

gaiity  ot  the      interest  to  procure  a  verdict  for  the  plaintiff  than  for  the 

note,  It  18  no  ,  ,  *^ 

answer  to  an     defendant,  inasmuch  as  in  the  former  case  he  would  be 

n'^?fV™L!Il   liable  only  for  contribution  to  a  small  amount,  whereas  in 

H.  IS  incompe-  •'  ' 

tent  from  in-     the  latter  he  might  be  called  upon,  in  an  action  against 
fore  the  com-'  himself,  to  pay  the  whole  amount  remaining  due  on  the 
mencement  of  note 
the  action  he 
had  paid  a 

moiety  of  all  that  was  due,  with  the  eiception  of  one  yeav^Bintumt,  and  that  if  A.  ob- 
tained a  verdict,  B,  might  be  sued  for  the  whole  amount  remaining  due  on  the  note. 


party  for 
whom  he  is 
called,  he  is 
incompetent, 
although  he 
may  have  a 
greater  imccr- 
tain  and  cow 
tingent  inte- 
rest the  other 
way. 

Where, 
therefore,  in 
an  action 
against  A., 
upon  the  joint 
and  several 
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Sir  F.  Poihek  and  R.  V.  Riekards  now  shewed  cause.  i8d6. 
The  witness  had  a  direct  interest  in  defeating  the  piaintifF's 
chiniy  inasoinch  as  he  would,  in  the  event  of  the  verdict 
being  for  the  pkiintiff,  be  liable  to  be  sued  by  the  defend- 
ant for  contribution.  The  fact  of  his  being  liable  to  con« 
tribute  to  a  small  extent  only,  does  not  exempt  this  witness 
from  the  operation  of  the  general  principle  established  by 
Evans  v.  Yeatherd^a)^  Hall  v.  Rix(b)j  and  other  cases. 
Those  cases  are  indeed  less  strong  than  the  present;  for 
here  the  witness  is  called  to  prove  the  invalidity  of  the 
contract  by  reason  of  the  illegality  of  the  consideration^ 
whereas  in  those  cases  the  contract  itself  was  admitted. 

Erie  contrd.  The  witness  was  not  interested  in  obtain* 
iog  a  verdict  for  the  defendant.  A  minute  interest  in 
respect  of  the  liability  to  contribute  to  the  extent  of  half  a- 
year's  interest  existed,  but  this  was  more  than  counter- 
balanced by  an  opposite  interest  in  obtaining  a  verdict  for 
the  plaintiflf,  Crtppen's  liability  to  contribution  would  be 
limited  to  the  half-year's  interest,  and  would  not  extend  to 
the  costs  of  the  action;  Knight  v.  Hughes {c).  It  is  sub- 
mitted that  in  all  cases  where  the  witness  has  a  greater 
interest  in  giving  evidence  against  the  person  by  whom  he 
is  called,  than  for  him,  he  is  a  competent  witness.  Now, 
if  the  plaintiff  failed  to  recover  in  the  present  action 
against  the  defendant,  the  witness  would  be  liable  to  be 
sued  in  another  action,  upon  the  joint  and  several  note,  for 
the  tphole  amount  remaining  due.  The  decision  that 
Phillips  is  not  liable  in  this  action,  would  not  protect 
Crippen  in  such  an  action.  Therefore  the  interest  of  the 
witness  is  against  the  party  calling  him.  ICokridge,  J. 
Your  argument  is  exactly  that  which  was  used  in  vain  in 
Hall  V.  JZar.]  That  was  not  the  case  of  a  joint  and  Seve- 
rn/ note.    There  the  witness  would  have  been  liable  to 

(tt)  9  Moors,  373;  8  Bingh.  133.         (c)  3  Canr.  &  Payne,  467. 
(6)  3  Moore  &  Payne,  273;  6  '        , 

Bingh.18f. 
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1836.  contribution  as  to  costs,  whereas  in  this  case  (as  is  shewn 
by  Knight  v.  Hughes)  no  such  liability  would  arise.  That 
is  a  good  ground  of  distinction.  It  is  submitted  that  the 
party  objecting  to  a  witness  as  interested,  is  bound  to  shew 
that  he  would  be  benefited  by  a  verdict  in  favour  of  the 
party  by  whom  he  is  called.  Here,  the  contrary  distinctly 
appears. 

Lord  DenmaN|C.J. — It  appeared  to  me  at  the  trial, 
upon  the  cases,  that  Crippen  was  not  a  good  witness  for 
the  defendant,  inasmuch  as  he  would  be  liable  to  contribu- 
tion. A  year's  interest  was  due  at  the  time  of  the  pay- 
ment by  Crippen  of  the  two  sums  of  50/. :  therefore  the 
witness  had  a  direct  interest  in  defeating  the  present 
action.  The  witness  comes  to  say  that  the  defendant  is 
not  liable  at  all,  for  that  the  consideration  is  illegal ;  but  it 
is  argued  that  he  would  be  ultimately  benefited  by  a  ver- 
dict for  the  plaintiff,  because  the  plaintiff  might  otherwise 
sue  him  for  the  whole  that  remains  due.  I  own  that  it 
appears  to  me  that  it  does  not  lie  in  the  defendant's  mouth 
to  use  that  argument.  The  witness  is  called  to  prove 
that  the  note  is  a  nullity ;  we  must  suppose  that  he  would 
by  some  means  put  forward  the  same  defence  to  an  action 
brought  against  himself. 

LiTTLEDALE,  J. — I  thiuk  that  the  witness  was  not 
competent.  If  he  had  paid  a  moiety  of  the  principal  and 
interest,  he  would  have  had  no  interest  in  defeating  this 
action.  But  he  is  liable  for  interest  on  the  note.  The 
defendant,  if  defeated,  would  have  had  an  action  against 
him  immediately;  whereas  the  other  action  might  not  be 
certain.  Besides,  the  witness  came  to  prove  that  the  note 
is  illegal,  and  if  he  were  allowed  to  give  this  evidence,  and 
the  action  were  thereby  defeated,  he  in  his  turn  might  call 
Phillips  to  prove  the  illegality  of  the  note,  in  order  to 
defeat  an  action  brought  afterwards  against  himself;  and 
thus  these  two  persons,  who  have  tog<sther  entered  into  the 
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contract,  might  between  them  get  rid  of  the  liability  alto-        1886. 
getber.  ^^^^^^J 

Sleco 

V. 

PattesoNi  J, — I  am  of  the  same  opinion.  The  plea,  to  Phillips. 
prove  which  the  witness  is  called,  is,  that  the  note  is  altoge- 
ther illegal, — which  distinguishes  this  case  in  some  measure, 
perhaps,  though  not  much,  from  most  of  the  other  cases. 
Here  the  defendant  would  be  entitled  to  sue  the  witness  for 
contribution,  so  that  there  is  a  direct  interest  in  defeating  the 
action.  If  the  witness  had  already  paid  all  the  money  in 
respect  of  which  the  defendant  might  sue  for  contribution, 
he  would  have  had  no  interest.  But  10/.  was  due  for 
interest  at  the  time  of  the  payment  of  the  two  sums  by  the 
witness.  Therefore  he  would  be  liable  for  5L  as  contri- 
bution. Mr.  Erie  says,  that  if  the  plaintiff  did  not  recover 
in  this  action,  he  would  sue  the  witness.  That  is  all  very 
contingent.  It  is  true  that  the  verdict  and  judgment  in 
this  action  would  not  be  evidence  for  the  witness.  One 
cannot  help  seeing  that  Philips  might  be  evidence  for  the 
witness;  but  I  do  not  put  it  upon  that,  but  upon  the 
ground  that  whether  or  not  an  action  would  be  brought 
by  the  plaintiff  against  the  witness  is  uncertain  and  contin- 
gent. The  case  resembles  Hall  v.  Rix.  On  the  other  hand, 
the  witness  had  a  direct  interest  to  defeat  the  action. 

CoLERTDOE,  J. — ^The  argument  is  founded  upon  a  novel 
and  unsound  doctrine.  The  answer  to  the  argument 
seems  to  me  to  be  that  given  by  my  brother  Patteson. 
There  is  a  direct  interest  in  the  witness  to  obtain  a  verdict 
for  the  defendant,  as  he  would  thereby  prevent  the  action 
for  contribution,  which  would  immediately  follow ;— and 
.  the  other  action  is  uncertain.  It  does  not  do  for  the 
witness  to  say  in  one  breath  that  the  note  is  illegal,  and 
yet  thai  he  is  interested  in  obtaining  a  verdict  for  the  plaintiff, 
because  otherwise  be  himself  might  be  liable  upon  the  note. 

Rule  discharged. 
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Wise  v.  Charlton. 

An  instrameot  ASSUMPSIT  on  a  promissory  note  by  indorsee  against 
""onde^^Jid  ™*^«'**  P'«»  (pleaded  before  the  new  rules  came  into 
I  promise  to  operation):  Non  assumpsit.  At  the  trial  before  Lord 
onder  100/.^    •^^^i^^'f  B^  ^hc  last  Derbyshire  assises^  it  appeared  that 

with  lawful  in-  ibe  action  was  brought  on  an  instrument  written  upon 

terest  for  the  .  . 

same,  for  value  paper  Stamped  with  a  4t»6d,  promissory  note  stamp^  in 

received,  anrfl  ^,,g  following  form  :— 

have  deponted  ^ 

til  his  hands  ^  On  demand,  I  promise  to  pay  to  Mr.  John  G.Joknsofh 

lolands'pur-  ^^  order,  the  sum  of  one  hundred  and  twenty  pounds,  with 
chased  from,  lawful  interest  for  the  same,  for  value  received,  and  I  have 
teral  security    deposited  in  his  hands  title-deeds  to  lands  purchased  from 

forthesame,*    the  devisees  of  William  Toplis,  as  a  collateral  security  for 

IS  a  promissory    ,  „ 

note  assign-      the  same. 

able  under  the       j.^    title^eeds  mentioned  in  the  note  bad  been  deli- 

statute  of 

Anne,  vered  up  to  Mr.  Charlton  previously  to  the  note  being 

the^tt^r  part  in^lorsed  by  Johnson  to  the  plaintiiT.     In  addition  to  the 

of  the  docu-  above-mentioned  stamp  of  4s.  6d.,  which  was  affixed  before 
ment  consti-       ■  •  .         i-   •  .       •  i  ^ 

tutes  a  distinct  ^he  niakmg  of  the  note*  there  was  also  a  mortgage  stamp  of 

f^reement,  in   ^/^  affixed  since  the  commencement  of  the  action,  upon 

the  nature  of  a  i  o  i      .-       •  T 

mortgage  or  payment  of  the  penalty,  beveral  objections  were  taken 
thauhe  M^r  ^"  ^^^  P"""^  ^^  ^^^  defendant,  of  which  one  was,  that  the 
may  be  stamp-  instrument  was  not  a  promissory  note  assignable  un- 
(upon  payment  ^®'*  *^  Statute  of  Anne;  and  another,  that  it  was  not 
of  the  penalty,)  properly  stamped,  for  that  the  instrument  was  not  pro- 
after  the  exe-  ,:....,  •  i  i  .  . 
cutionofthe     ducible  m  evidence  without  the  mortgage  stamp,  and  that 

instrument.  being  a  promissory  note,  the  commissioners  of  stamps 
instrument  be  could  not  properly  impose  the  stamp  after  the  execution  of 
^"^.°E?"  "  *  the  instrument.    The  Lord  Chief  Baron  overruled  the  ob- 

promissory 

note,  itissuffi-  jections,  giving  the  defendant  leave  to  move  for  a  nonsuit, 

duly^ta^pe^d    •»«•  *«  plaintiff  had  a  verdict 

as  such. 

Whitehurst  now  moved  for  a  nonsuit  or  new  trial.  First, 
This  instrument  is  not  a  promissory  note  assignable  under 
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the  statute  of  Anne;  that  statute  applies  only  to  promises  to        1886. 
pay,  which  are  absolute,  and  upon  which  money  is  to  be 
paid  by  the  drawer,  without  any  act  being  to  be  done  by  v. 

the  holder.  Upon  the  face  of  this  note  it  appears  that  the  ^^^^^^^oi^* 
drawer  would  not  be  bound  to  pay  the  amount  upon  pro«- 
duction  of  the  note,  but  would  be  entitled  to  demand  a 
return  of  the  deeds.  Secondly^  The  instrument  was  not 
properly  stamped.  The  mortgage  stamp  was  necessary,  but 
as  there  was  a  promissory  note,  as  well  as  an  agreement 
in  the  nature  of  a  mortgage  or  wadset  (a),  written  upon  the 
paper,  it  could  not  be  stamped  subsequently  to  the  execu- 
tion of  the  instrument.  By  23  Geo.  3,  c.  49,  it  is  enacted, 
that  all  vellum,  parchment,  and  paper,  upon  which  any 
promissory  note.  Sic.,  shall  be  engrossed  or  written,  shall, 
before  the  same  shall  be  engrossed  or  written,  be  brought 
to  be  stamped.  By  31  Geo.  3,  c.  25,  (the  provisions  of 
which  are  adopted  by  55  Geo.  3,  c.  184,  s.  8,)  no  bill 
or  promissory  note,  &c.,  liable  to  be  stamped,  is  to  be 
admitted  in  evidence,  unless  duly  stamped,  and  the  com- 
missioners are  forbidden  to  stamp  any  vellum,  &c.,  with 
any  stamp  or  mark  directed  to  be  used  or  provided  by 
virtue  of  tbat  aet,  at  any  time  after  any  bill  or  promissory 
note,  fcc.  shall  be  engrossed,  written,  or  printed  thereon, 
under  any  pretence  whatsoever.  The  commissioners  had 
therefore  no  power  to  impress  this  stamp;  Green  v. 
D(mes{p\  Butte  v.  Stoann(e). 

Lord  Den  MAN,  C.  J. — As  to  the  instrument's  being  a 
promissory  note  there  is  no  doubt ;  and  with  respect  to  the 
stamp,  it  is  sufficient  that  the  promissory  note  stamp  is 
right. 

LiTTLEDALE,  J. — This  is  a  clear  and  distinct  promis- 
sory note  by  itself.     It  is  an  absolute  promise  to  pay  the 

(a)  As  to  the  natare  of  the  se-  {h)  6  Dowl.  &   Ryl.  306 ;    4 

cttrity  called  in  the  Scottish  Law  a  Barnw.  &  Cressw.  335. 

wadset,  see  Stair's  Institutions  of  (c)  3  Brod.  &  Bingh.  78;     4 

the  Law  of  Scotland,  Sd  ed.  399.  Moore,  484. 


Wise 

V. 
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money.  It  expresses  that  certain  title-deeds  are  deposited 
at  the  same  time  as  a  collateral  security ;  but  that  makes 
no  difference.  The  note  is  not  the  less  assignable.  Then  it 
Cu  ARLTON.  IS  g2|||{^  tiist  the  commissioners  of  stamps  cannot  affix  a  stamp 
upon  paper,  &Co  on  which  a  promissory  note,  &c.,  has 
been  written ;  but  that  means  only  that  an  instrument  shall 
not  be  stamped  as  a  bill  or  promissory  note,  &c.  after  exe- 
cution ;  and  it  does  not  follow,  that  because  a  bill  or  pro- 
missory note  is  written  on  parchment,  vellum,  or  paper,  on 
which  an  agreement  is  also  written,  the  commissioners 
cannot,  after  execution,  stamp  the  parchment,  8cc.,  as  an 
agreemcfU.     Butts  v.  Swann  (a)  was  quite  a  different  case. 

Patteson,  J. — This  is  not  the  less  a  promissory  note 
because  there  is  an  agreement  on  the  same  paper.  Here 
the  document  had  a  promissory  note  stamp,  and  it  is  sued 
upon  as  a  promissory  note.  In  the  cases  cited  there  was  no 
such  stamp  at  all. 

Coleridge,  J. — There  might  have  been  twenty  bad 
stamps,  and  yet  that  would  be  immaterial,  because  here 
the  instrument  is  sued  upon  as  a  promissory  note,  and  as 
such  is  duly  stamped.  The  fact  of  there  being  also  an 
agreement,  does  not  make  the  instrument  the  less  a  pro- 
missory note.  It  is  an  extraordinary  argument  to  contend 
that  because  the  drawer  states  in  the  same  paper  that  he 
has  deposited  title-deeds  -as  a  collateral  security,  it  is  the 
less  a  promissory  note. 

Rule  refused. 

(a^  Suprit,  365. 
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Wansbrough  and  another  v.  Maton. 

Trover  for  a  bam.     Plea:  firsts  not  guilty;  secondly.  Where  a  te- 

that  the  plaintiffs  were  not  entitled  to  the  goods  and  chat-  °he°M^"irrhe 

tels  as  in  the  declaration  alleged.     At  the  trial  at  the  Wilt-  demised  land, 

shire  spring  assizes^  \8S5,  before  Gurney^  B.,  it  appeared  ther^n  stmie 

that  this  action  was  brought  to  recover  the  value  of  a  barn,  ft^&ddles,  in 

.  .  some  places 

erected  by  the  plaintiffs  upon,  and  during  their  tenancy  of,  with  a  brick 

a  farm  belonging  to  the  defendant ;  and  the  question  was,  foundation, 

whether  the  erection  was  such  as  the  tenants  were  entitled  upon  the  stad- 

to  remove  after  the  expiration  of  their  tenancy.     The  erec-  wooden ^rn 

tion  was  thus  described  by  the  witnesses : — The  barn  was  which  is  kept 

of  wood,  and  thatched :  it  stood  upon  forty-five  stone  stad-  upon  uie  stad- 

dies,  with  stone  caps,  upon  which  the  beams  of  the  barn  ^'®*  ^^  '**®  , 

...  1         .        I  pressure  of  the 

rested,  but  without  bemg  connected  otherwise  than  by  the  saperincum- 

pressure  of  the  superincumbent  weight.     The  ground  over  ^'^^^e 
which  the  barn  stood  was  uneven,  and  consequently  in  one  may  maintain 
part  the  soil  was  removed  in  order  that  the  staddles  might  woodwork  and 
rest  in  the  chalk  subsoil,  whilst  in  another  the  staddles  thatch. 
rested  upon  a  foundation  of  brickwork.     The  woodwork 
was  capable  of  being  removed  from  off  the  staddles  with- 
out any  injury  to  the  soil,  but  not  without  being  taken  to 
pieces.    The  witnesses  further  stated,  that  it  was  usual  for 
the  tenants  to  remove  barns  of  this  description  when  erected 
by  themselves.    The  learned  judge  was  of  opinion  that  the 
barn  was  a  chattel  which  the  tenant  had  a  right  to  remove; 
but  gave  the  defendant  leave  to  move  for  a  nonsuit  upon 
this  point.   Verdict  for  the  plaintiff.    In  Easter  term,  1835, 
Merewether,  Serjt,  obtained   a  rule  nisi   for  a  nonsuit; 
against  which 

Erie  now  shewed  cause.  The  barn  was  a  chattel  which 
the  tenant  had  a  right  to  remove.  It  was  not  fixed  to  the 
freehold,  since  it  could  be  removed  without  injury  to  the  land 
upon  which  it  stood.  It  was  proved  to  have  been  the  custom 
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18S6.        of  the  country  to  remove  barns  of  this  description.   In  Amos 
,  ,^'^*^"*"^      and  Ferrard  on  Fixtures  (A  it  is  said — "  It  is  necessary,  in 
and  aoodier    order  to  constitute  a  fixture,  that  the  article  should  be  let 
_  ^*  into  or  united  to  the  land,  or  to  substances  previously  con- 

nected therewith.  It  is  not  enough  that  it  has  been  laid 
upon  the  land  end  brought  into  contact  with  it:  the  defini-* 
tion  requires  something  more  than  mere  juxta-position ;  as, 
tliat  the  soil  shall  have  been  displaced  for  the  purpose  of 
receiving  the  article,  or  that  the  chattel  should  be  cemented 
or  otherwise  fastened  to  some  fabric  previously  attached  to 
the  ground."  This  definition  is  fully  warranted  by  the  au- 
thorities; and  if  it  be  correct,  the  barn  in  question  is  not  a 
fixture,  but  a  mere  personal  chattel,  removable  by  the 
tenant.  In  Culling  v.  Tuffnall  (b)  the  defendant  had  been 
tenant  to  the  plaintiff,  and  erected  a  barn  upon  the  pre* 
raises,  and  put  it  upon  pattens  and  blocks  of  timber  lying 
upon  the  ground ;  and  upon  proof  that  it  was  usual  in  that 
part  of  the  country  to  erect  barns  so,  in  order  to  carry  them 
away  at  the  end  of  the  terra,  a  verdict  was  given  for  the  de« 
fendant.  In  Davis  v.  Jones  (c)  it  was  held,  that  certain 
parts  of  a  machine  which  had  been  put  up  by  the  defendant 
during  his  term,  and  were  capable  of  being  removed  with- 
out injuring  the  other  parts  of  the  machine  or  the  building, 
and  which  had  been  usually  valued  between  the  outgoing 
and  incoming  tenant,  were  the  goods  and  chattels  of  the 
outgoing  tenant,  for  which  he  might  maintain  trover.  In 
Penion  v.  Robart{d)  it  was  held,  that  a  building  of  wood, 
erected  by  the  tenant  upon  a  foundation  of  brick,  for  the 
purposes  of  his  trade,  belonged  to  him,  and  not  to  the 
landlord.  JEltves  v.  Maw  (e),  which  will  probably  be  relied 
on  contr^,  is  distinguishable.  The  buildings  in  that  case 
were  of  brick  and  mortar,  and  tiled,  and  let  into  the 
ground,  and  could  not  be  pulled  down  without  injury  to 

(a)  P,  2.  (d)  2  East,  88. 

(b)  Buller's  N.  P.  34.  (e)  3  East,  38. 

(c)  3  B.  &  Aid.  166. 
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the  land.     In  the  present  case  the  barn  may  be  removed        1836. 
without  the  sliirbtest  injury  to  the  soil.  „,      "^^ 

and  another 
Merewether,  Seijt.,  and  W.  M.  Manning,  in  support  of  ^  ^ 
the  rule.  The  only  question  is^  whether  or  not  diis  is  a 
building  affixed  to  the  freehold.  The  leading  case  upon 
this  subject  is  Elwes  v.  Maw,  It  is  there  laid  down,  that 
whatever  is  once  annexed  to  the  freehold  cannot  be  severed 
again  without  the  consent  of  the  owner  of  the  inheritance; 
the  only  exception  to  this  rule  being  where  the  building 
has  been  erected  for  the  purposes  of  trade^  which  is  there 
distinguished  from  buildings  erected  for  the  purposes  of 
agriculture.  There  is  no  doubt  that  the  barn  in  question 
was  erected,  not  for  the  purposes  of  trade,  but  for  the  pur- 
pose of  agriculture,  and  the  better  enjoyment  of  the  profits 
of  the  land.  This  is  therefore  not  within  Davis  v.  Jones 
or  Penton  v.  Robart,  because  the  erections  in  both  those 
cases  were  for  the  purposes  of  trade.  In  Culling  v.  Tuff'" 
nail  the  building  was  a  Dutch  barn,  erected  upon  blocks  of 
timber  not  fixed  in  or  to  the  ground,  but  merely  lying  on 
the  soil,  without  disturbing  it.  Some  of  the  staddles  of 
the  barn  in  question  stood  on  a  brick  foundation,  whilst, 
on  the  other  side,  the  staddles  were  let  into  the  ground. 
[Coleridge,  J.  The  plaintiff  will  not  contend  that  he  has  a 
right  to  remove  the  staddles  or  the  brickwork.]  They  form 
the  foundation,  and  are  part  of  the  entire  building,  although 
connected  with  the  woodwork  only  by  means  of  juxta-posi* 
tion  and  pressure.  The  roofs  of  many  buildings  are  kept 
in  their  position  by  their  own  weight,  and  may  be  removed 
without  injury  to  the  walls: — Could  they  be  removed  by  a 
tenant?  Here,  the  foundation  is  actually  let  into  the  soil; 
and  there  is  nothing  to  shew  that  this  bam  is  not  one  entire 
building.  [Patteson^J.  There  is  no  mortar.  Coleridge, i. 
Nor  is  there  any  junction  between  the  beams  and  caps. 
Suppose  this  bam  were  removed,  and  the  succeeding  tenant 
should  put  another  barn  on  this  foundation, — could  he  not 
remove  it?]    He  might:  but  it  is  not  for  the  person  who 
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1836.        has  removed  the  soil  and  erected  the  building,  to  say  that 
^'-^^'^      it  is  not  affixed  to  the  freehold.     [Lord  Denmati,  C.  J .  Sup- 
and  another    P^^^  ^he  barn  had  been  placed  on  a  paved  yard^  would  it 
V.  i)e  removable?]     In  that  case  there  would  be  no  alteration 

of  the  soil,  but  mere  juxta-position  to  it.  If  the  soil  had 
been  removed,  and  the  pavement  had  been  laid  upon  it  as  a 
foundation  for  the  building,  it  would  then  have  been  part 
of  it.  Although  the  annexation  to  the  soil  may  be  slight, 
yet  if  the  Court  consider  whether  the  soil  will  be  much  or 
only  a  little  injured,  they  will  introduce  a  new  test.  This 
is  the  plain  ground  of  distinction: — If  a  tenant,  in  erecting 
a  building,  disturbs  the  soil,  it  becomes  a  part  of  the  realty. 
[Paiteson^J,,  referred  to  the  case  of  The  King  v.  The 
Inhabitants  of  Olley,  Suffolk  (a).]  That  the  staddles  are 
fixed  in  the  soil,  there  can  be  no  doubt ;  and  if  they  are  to 
be  considered  as  part  of  the  entire  building,  it  follows  that 
no  part  is  removable  by  the  tenant.  And  the  nature  of  the 
erection  (which,  it  is  submitted,  is  a  proper  test)  shews 
that  the  whole  is  but  one  thing.  This  is  not  like  the  case 
of  a  mere  ordinary  personal  chattel;  as  a  machine  laid 
upon  the  land,  or  upon  some  fixed  building.  In  this  case 
the  thing  admitted  to  be  affixed  to  the  freehold,  and  that 
which  rests  upon  it,  are  not  in  their  nature  independent 
chattels,  but  together  constitute  one  entire  building.  Sup- 
pose a  stone  house  were  erected  upon  a  foundation  let  into 
the  earth,  and  that  all  the  parts  of  the  building  were  ce- 
mented together  except  the  foundation  and  the  stones  in 
immediate  contact  with  it,  could  it  be  contended  that  the 
house  was  a  mere  personal  chattel.'*  It  is  apprehended 
that  it  would  not,  and  that  the  whole  would  be  considered 
as  one  entire  building  and  affixed  to  the  freehold.  Such  an 
erection  could  not  be  distinguished,  in  principle,  from  the 
barn  in  question. 

Lord  Denman,  C.  J. — The  question  is,  whether  this  is 
a  part  of  the  freehold.     I  think  not.     It  is  impossible  to 

(fl)  1  B.  &  Ad.  161. 
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say  that  any  thing  is  a  fixture  which  is  not  annexed  to  the         1836. 
freehold.     We  must  expressly  overrule  Rex  v.  Otky^  if  we  ^^^""^^ 
hold  this  to  be  part  of  the  freehold.  and  another 

V. 

Matov. 
LiTTLEDALE,  J. — The  barn  consists  of  nothing  but  tim- 
ber and  thatch.  The  tenant  might  be  wrong  in  digging 
the  foundation,  and  for  that  he  might  be  liable  to  pay  the 
landlord  compensation.  The  barn  rests  on  staddlies  with 
caps,  and  in  removing  the  barn  no  part  of  the  freehold  is 
taken  away.  If  the  wood  were  let  in  from  place  to  place, 
or  affixed  to  a  foundation  by  means  of  grooves,  it  might  be 
considered  as  annexed  to  the  freehold : — I  do  not  say  how 
that  would  be.  Here  there  is  nothing  of  the  kind.  All 
that  the  tenant  says  that  he  is  entitled  to  remove  is  the 
wooden  erection,  which  rests  by  its  own  weight  upon  the 
foundation.     The  foundation  must  not  be  taken  away. 

Patteson,  J. — I  cannot  distinguish  this  case  from  jRer 
v.  Oilty.  In  that  case  this  very  point  was  directly  decided. 
There  a  windmill  and  a  brick-built  cottage  were  demised. 
The  mill  was  of  wood,  and  had  a  foundation  of  brick ;  but 
the  woodwork  was  not  inserted  in  the  brick  foundation, 
but  rested  upon  it,  and  was  kept  in  its  place  by  its  own 
weight  alone.  The  Court  held,  that  the  windmill  not 
being  fixed  to  the  freehold  or  to  any  thing  connected  with 
it,  was  not  parcel  of  the  tenement,  and  that  as  the  tenement 
without  the  mill  was  not  of  the  value  of  10/.  per  annum, 
the  tenant  did  not  gain  a  settlement.  That  is  a  very  strong 
case,  because  the  whole  mill  and  ground  itself  had  been 
demised  to  the  pauper  as  one  entire  tenement.  There,  as 
in  this  case,  it  was  contended  that  the  wooden  part  and  the 
foundation  formed  one  entire  building. 

Coleridge,  J. — ^The  rule  of  law,  in  the  absence  of  any 
custom  or  any  exemption  in  favour  of  trade,  is  clear.  The 
tenant  has  no  right  to  remove  any  article  affixed  to  the 
freehold.    Therefore  the  question  arises,  whether  this  barn 
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1836.         18  affixed  to  the  freehold.     What  does  the  barn  consist  of  2 
*  ,„^*'^^^^^       I  apprehend  of  nothing  but  the  woodwork.     This  answers 

WaNSBEOUGH      .     "^  •**,/.  .  i.        r  .      -u 

aod  aoother    the  case  put  by  Mr.  Mamnng,  as  to  the  roofs  of  some  build- 
^  ^'  ings.   The  roof  is  part  of  the  building ;  and  if  the  tenant  can- 

not remove  a  building,  he  cannot  remove  any  part  of  it 

Rule  discharged. 


Goodman  d.  Harvey  and  others. 

Where  a  fo-  ASSUMPSIT  on  a  bill  of  exchange  for  262/.  13s.  id.,  at 

ex^chaDseis  ^^^^^  months  after  date,  drawn  by  the  defendants,  on  6th 

ppeaenied  for  September,  1832,  at  Limerick,  in  Ireland,  on  Gould,  Davie 

and  refused,  &  ^o.,  indorsed  by  Scott  to  David  Levy,  and  by  D.  Levy 


and  protested   j^  ^]^^  plaintiff.     The  first  count  alleged  a  presentment  to 

for  non-ac-  ^  .or 

ceptance,  a       Gould  &  Co.  for  acceptance,  and  refusal.     The  second 

drawerVatlne  ^^^^^  stated  a  presentment  for  payment  at  maturity,  and  dis- 

tbe  present-      honour.     Plea:  (delivered  10th  February,  1834,)  the  gene- 

ment,  refusal,        ,  . 

and  protest,    ^  ral  WS"<5- 

but  not  con-         At  the  trial  before  Lord  Denman,  C.  J.,  at  the  sittings  at 

taming  a  copy     ,      >-^    .,  n    «    »        i  i.       tt-,  i        %  -     -^ 

of  the  protest,    ^"6  Guildhall,  Loudon,  after  Hilary  term,  1 835,  the  plaintiff 

IS  a  sufficient  pyj  jg,  g^ j  proved  the  bill  of  exchange,  with  the  several 

charge  the  indorsements  thereon,  and  with  the  notarial  mark  of  non- 

Wkereabill  acceptance.     It  appeared  that  Scott,  the  payee,  being  in 

which  has  difficulties,  gave  the  bill  to  one  Hudson  to  get  it  discounted; 

fraudulendy  ^^^^  Hudson  gave  it  to  one  Lewis  Levy  for  that  purpose; 

obtained,  thatZeapi5  Levy  presented  it  to  Gould  Si  Co.  for  acceptance, 

subsequently  "^  '^  r  » 

comes  into  the  and  that  acceptance  was  refused,  and  the  bill  noted  and  pro- 

holde*r  for^v  -  *®^*^^5  ^^^^  ^^  ^^®  returned  to  Scott,  and  that  notice  of  dis- 
lue,  such  hold-  honour  was  immediately  given  to  the  defendants  in  a  letter, 
to  recover  un-  ^°  ^bich  it  was  stated  that  the  bill  had  been  presented  for 

less  he  took  acceptance,  refused,  and  protested  for  non-acceptance,  but 
the  bill  under       ,  .  ,  .      ,  '^^    ,  rw^.      .  m,       .  .     i 

such  circum-     which  contained  no  copy  of  the  protest.     The  bill,  with  the 

8^^^  ^        notarial  mark  upon  it,  was  subsequently  given  by  Scott  to 

fides  on  his  Hudson,  indorsed,  in  order  that  Hudson  might  get  it  dis* 
part. 

Gross  negligence  on  his  part,  is  not  sufficient  to  impeach  his  title. 
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counted.  Hudson  gave  it  to  Lewis  Levy,  who  indorsed  to 
David  Levif,  and  David  Levy  indorsed  to  the  plaintiff, 
shortly  before  maturity,  for  valne.  No  money  was  received 
upon  the  bill  by  Scott  or  by  Hudion.  The  bill  was  pre- 
sented by  the  plaintiff  for  payment  at  maturity,  and  was  dis- 
honoured. IVo  points  (amongst  others)  were  made:  first, 
that  the  letter  containing  the  notice  of  non-acceptance  should 
have  contained  a  copy  of  the  protest;  and  secondly,  that 
Scott  had  been  defrauded  of  the  value  of  the  bill,  and  that 
the  plaintiff  had  taken  it  under  circumstances  (the  particu- 
lars of  the  transaction  having  been  minutely  detailed  in  the 
evidence)  in  which  no  man  could  take  it  without  gross  negli- 
gence or  bad  faith,  and  that  therefore  he  was  not  entitled 
to  recover.  Lord  Denman,  C  J.  overruled  the  first  objec- 
tion; and  with  reference  to  the  second,  his  lordship  said 
that  he  should  leave  it  to  the  jury  to  say,  whether  the  plain- 
tiff had  not  taken  the  bill  with  gross  negligence^  and  should 
direct  them,  if  they  were  of  opinion  that  he  had  so  taken  it, 
to  find  their  verdict  for  the  defendants.  The  plaintiff  having 
contended  that  the  question  which  ought  to  be  submitted 
was,  whether  there  had  been  malajides,  and  that  gross  negU* 
gence  in  taking  the  bill  was  not  sufficient  to  destroy  his  right 
to  recover  on  the  bill,  submitted  to  a  nonsuit.  Srle,  in  the 
following  term,  obtained  a  rule  nisi  to  set  aside  the  nonsuit, 
and  for  a  new  trial,  on  the  ground  of  misdirection  by  the 
learned  judge. 

Campbell y  A.  G.  and  Mellor,  now  shewed  cause.    The  First  points 
plaintiff  took  the  bill  with  the  notarial  mark  of  dishonour  ^^ce^f'^"^ 
for  non-acceptance,  and  therefore  with  knowledge  of  the  honour, 
dishonour.      He  was  therefore  bound  to  shew  that  the 
defendants,  as  drawers,  had  received  due  notice  of  non- 
acceptance.    Then,  was  there  due  notice?     It  is  appre- 
hended that  the  letter  was  not  sufficient  notice.     The  bill 
was  drawn  in  Ireland,  which,  with  respect  to  bills  of  ex- 
change, is   deemed  a  foreign  country,  Mahoney  v.  Ash* 
lin  (a),  and  the  regular  notice  of  the  dishonour  of  foreign 

(rt)  2  Barn.  &  Adol.  478.    And  see  Baltersbtf  v.  Kirfc,  2  Bingh.  Ncty 
Cases,  584;  3  Scott,  11. 
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bills  is  the  notarial  certificatei  or  a  copy  of  it.  That  is  the 
law  of  merchants  universally.  In  all  the  cases  in  which  it 
was  held  that  this  principle  did  not  apply,  the  party  to 
whom  the  notice  was  given  was  resident  in  England.  [Pa^- 
teson,  J.  Was  that  the  case  in  Robins  v.  Gibson  {a),  and 
Cromwell  v.  Hynson  ?  (6)]  In  Robins  v.  Gibson,  the  drawer 
happened  to  be  in  England  at  the  time  when  the  bill  became 
due  and  was  dishonoured^  and  a  letter  was  within  the  usual 
time  sent  to  him,  stating  that  the  bill  was  dishonoured,  but 
not  communicating  the  protest  or  a  copy  of  it.  It  was  ob- 
jected, that  being  a  foreign  bill,  the  only  notice  of  dishonour 
known  by  the  custom  of  merchants  was  the  protest,  and 
that  therefore  it  should  have  been  shewn  either  that  the 
protest  had  been  sent  to  the  place  where  the  bill  was  drawn, 
or  that  it  had  been  regularly  communicated  to  the  defendant 
in  England;  but  Lord  Ellenborough  held,  that  under  the 
circumstances  of  the  case  enough  had  been  done;  and  this 
ruling  was  supported  by  the  Court.  In  Cromwell  v.  Hyn-' 
son,  which  was  an  action  against  an  indorser,  the  bill  was 
drawn  and  indorsed  in  Jamaica,  but  the  residence  of  the 
defendant  was  in  London,  and  the  notice  was  given  at  his 
residence.  It  was  objected  that  it  was  necessary,  and  the 
established  usage  amongst  merchants,  that  when  notice  is 
given  of  the  non-acceptance  or  non-payment  of  a  foreign  bill, 
it  should  always  be  accompanied  by  a  copy  of  the  protest* 
Lord  Kenyon  overruled  the  objection;  but  his  lordship's 
reasons  are  not  given  in  the  report.  In  Baller^s  N.  P. 
p.  27 J,  a  case  of  Gostrey  v.  Mead  is  thus  reported:  "  A* 
drew  a  bill  of  exchange  in  the  West  Indies  on  1\  in  Lon- 
don, at  sixty  days'  sight,  payable  to  W.  or  order.  W.  in- 
dorsed to  G.,  who  presented  the  bill  to  T.,  who  refusing, 
G.  noted  it  for  non-acceptance,  and  at  the  end  of  sixty  days 
protested  it  for  non-payment,  and  then  wrote  a  letter  to  A,f 
and  also  to  his  agent  in  the  West  Indies,  acquainting  them 
that  the  bill  was  not  accepted.  In  an  action  brought  against 
A*by  G.  in  this  case,  he  was  nonsuited, '  for,  by  not  send' 
ing  the  protest  for  non-acceptance,  he  made  himself  liable.'" 
(o)  3  Campb.  N.  P.  C.  334.  {b)  S  Esp.  N.  P.  C.  61 1. 
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The  title  to  the  bill  being  defective,  the  plaintiff  was  not 
entitled  to  recover  upon  it;  unless  be  was  in  the  situation 
of  a  bon&Jide  holder  for  value;  and  in  cases  of  this  descrip-  ^^ 

tion,  gross  negligence  in  the  party  in  taking  a  bill  under      ^^^^^ 
suspicious  circumstances,  is  considered  as  in  law  tantamount 
to  nuda  Jides,     Lord  Denman^  C.  J,  offered  to  leave  the  Qf,^^  „^^ 
question  of  gross  negligence  to  the  jury,  but  the  plaintiff  ^^^".^^'""g 
preferred  to  submit  to  a  nonsuit.  defective  title. 

Erkj  (with  whom  was  R.  F.  Richards,)  contr^.  Assuming  Fii-st  pint. 
it  to  be  requisite  that  the  protest  should  be  communicated, 
it  is  submitted  that  the  mention  of  the  protest  in  the  letter 
was  sufficient.  The  letter  stated  in  the  common  form  that 
the  bill  had  been  presented,  dishonoured,  and  protested. 
[Lord  Detiman,  C.  J.  We  have  no  doubt  of  the  sufficiency 
of  that  notice.] 

The  plaintiff  may  be  a  bond  fide  holder  for  value,   not-  Second  point. 
withstanding  that  he  may  have  been  guilty  of  gross  negli- 
gence. 

LordDENMAN,  C.J.  (stopping  Erie.) — The  bill  was 
taken  by  Goodmafff  under  circumstances  which  were  open 
to  a  good  deal  of  observation.  The  question  which  I  offered 
to  submit  to  the  jury  was,  whether  there  was  gross  negli^ 
gence.  1  believe  we  are  all  of  opinion  that  gross  negligence 
is  not  sufficient,  where  a  fair  consideration  has  passed ; — that 
there  must  be  mala  fides*  Gross  negligence  may  be  evi** 
dence  of  mala  fides,  but  it  is  not  the  same  thing.  We  have 
now  shaken  off  the  last  remnant  of  that  doctrine,  as  to 
negligence  in  receiving  a  bill  of  exchange  from  a  party  who 
has  a  defective  title.  Unless  mala  fides  be  shewn,  the  holder 
for  value  may  recover,  notwithstanding  that  an  intermediate 
holder  may  have  had  no  title  to  the  bill.  Therefore  you 
may  have  your  rule  absolute. 

LiTTLEDALE,  J.,  Patteson,  J.,  and  Coleridge,  J., 

coneurred. 

Rule  absolute. 
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An  action  of 
aMurap&it  for 
unliquidated 
damages  is 
within  the 
saving  clause 
(sect.  7)  of 
2lJac.],c.16. 

And  there- 
fore such  an 
action  accru- 
ing whilst  the 
plaintiff  is  in 
prison,  may  be 
Drought  at  any 
time  within 
six  years  from 
the  first  time 
of  his  being 
at  large. 

Or  it  may 
be  commenced 
whilst  the 
plaintiff  conti- 
nues in  prison, 
or  before  his 
enlargement, 
although  more 
than  six  years 
after  cause 
of  action  ac- 
crued. 


PiGGOTT  V.  Rush. 

Assumpsit  for  DegUgence  as  au  attorney,  in  defending 
a  Chancery  suit  against  the  plaintiff.  Piea :  actio  noo  accre* 
vit  infra  sex  annos.  Replication :  that  at  the  time  of  the 
accruing  of  the  cause  of  action,  the  plaintiff  was  imprisoned) 
and  that  she  continued  so  imprisoned  until  and  up  to  1  ith 
June,  1834,  and  which  day  was  the  first  time  of  her  being 
at  large  after  the  first  accruing  of  the  said  cause  of  action, 
and  that  she  commenced  this  suit  within  six  years  after 
the  first  time  of  her  being  so  at  large :  Verification.  Re* 
joinder :  that  the  plaintiff  commenced  the  suit  whilst  she 
was  so  imprisoned  and  continued  so  imprisoned  as  afore* 
said,  and  before  the  first  time  of  her  being  at  large  there* 
from,  and  that  the  several  supposed  causes  of  action  in  the 
said  declaration  mentioned,  did  not,  nor  did  any  of  them, 
accrue  to  the  plaintiff  at  any  time  within  six  years  next  be* 
fore  the  commencement  of  this  suit,  as  in  the  plea  is  alleged. 
Special  demurrer,  stating  for  cause  that  the  several  matters 
stated  in  the  rejoinder,  tender  an  immaterial  issue. 

Manseh  in  support  of  the  demurrer.  The  rejoinder  is 
clearly  bad,  and  the  real  question  to  be  decided  is,  whether 
the  facts  stated  in  the  replication  are  an  answer,  in  point  of 
law,  to  the  plea  of  the  statute  of  limitations.  This  action 
is  within  the  saving  clause  of  21  Jac.  1,  c.  l6,  s.  l{a\  and 


(a)  "  Provided  nevertheless,  and 
be  it  further  enacted,  that  if  any 
person  or  persons  that  is  or  shall 
he  entitled  to  any  such  action  of 
trespass,  detinue,  action  sur  trover, 
replevin,  actions  of  accompts,  ac- 
tions of  debt,  actions  nf  trespass 
for  assault,  menace,  wounding,  or 
imprisonment,  actions  upon  the 
case  for  words,  be  or  shall  be,  at 
the  time  of  any  such  cause  of  ac- 
tion, given  or  accrued,  fallen  or 
come  within  the  age  of  twenty- 


one  years,  feme  covert,  non  com- 
pos mentis,  imprisoned,  or  beyond 
the  seas,  that  then  such  person  or 
persons  shall  be  at  liberty  to  bring 
the  same  actions,  so  as  they  take 
the  same  within  such  times  as  are 
before  limited,  after  cheir  coming 
to  or  being  of  full  age,  ds9C0?€rt^ 
of  sane  memory,  at  large,  and  re- 
turned from  beyond  the  seas,  as 
other  persons  having  no  such  Im- 
pediments should  have  dooe.^ 
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therefore  the  six  years'  limitation  given  by  the  third  section  1836. 
of  that  statutei  did  not  begin  to  run  until  the  plaintiff  became 
at  large.  In  Chandler  v.  Vilett{a\  it  was  held  that  the 
privileges  by  reason  of  infancy  and  other  impediments,  are 
saved  in  an  aetiou  on  the  case  on  assumpsit,  by  the  statute  of 
^1  Jac»  \,  c.  16|  and  that  that  action  is  within  the  equity 
of  the  saving  clause,  though  it  is  named  in  the  limiting 
clause  only. 

Jt.  Hayes,  contrd.  The  plaintiff  can  have  no  right  to 
come  into  Court,  unless  he  come  strictly  within  the  saving 
clause  of  the  statute.  By  that  clause,  persons  under  any  of 
the  disabilities  there  mentioned,  at  the  time  of  the  accruing 
of  their  right  of  action,  are  enabled  to  bring  their  actions 
within  the  limited  period  after  the  disability  shall  have  been 
removed.  Here,  it  is  admitted  on  the  record,  that  the  ac* 
tion  was  commenced  before  the  disability  was  removed,  and 
after  the  expiration  of  six  years  from  the  accruing  of  the 
action,  and  therefore  the  case  is  not  within  the  saving  clause. 
The  general  object  of  passing  the  statute  being  for  the  quiet* 
iog  of  estates  and  the  avoiding  of  suits,  the  exceptive  as 
well  as  the  limiting  part  of  the  statute,  should  be  construed 
strictly;  and  so  it  has  been  considered  in  modem  times, 
though  at  the  time  of  the  decision  of  the  cases  upon  this 
subject,  the  Courts  conceived  themselves  bound  to  put  a 
liberal  construction  upon  the  saving  clause.  A  defendant 
sued  by  a  party  who  is  still  in  prison,  would  be  under  great 
disadvantages  (b). 

Upon  the  replication  there  arises  this  question,  which  has 
never  yet  been  decided, — ^Is  an  action  of  assumpsit  for  unli^ 
guidated  damages,  within  the  saving  clause  of  the  statute  i 
ICoUridge,  J .  The  sectiou  does  not  in  terms  extend  to 
actions  on  the  case  generally,  but  only  to  actions  on  the  case 
for  wordsJ]  The  actions  enumerated  are,  trespass,  detinue, 
trover,  replevin,  accompt,  debt,  trespass  for  assault,  menace, 

(a)  9  Sftond.  Rep.  ISO.  note  to  Chandler  v.  Vikttf  S  Wms. 

(6)  As  to  this  point,  see  the      Saund.  Rep.  121  a. 


PiGGOTT 

V, 
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1836.  battery,  wounding  or  imprisonment,  and  actions  upon  the  case 
for  words.  Tkis  action  is  not  by  reasonable  construction  to 
be  brought  within  any  of  the  words.     In  Chandler  v.  Vikit, 

RusR.  it  was  certainly  held  that  an  action  of  indebitatus  assumpsit 
was  within  the  clause;  but,  in  the  first  place,  it  may  be 
doubted  whether  the  Court  will  now  sanction  the  principle 
upon  which  that  case  was  decided ;  and  secondly,  the  case 
is  distinguishable  from  the  present.  Chandler  v.  Filelt  was 
decided  upon  loose  principles  of  construction,  in  conse- 
quence of  the  strong  inclination  of  the  Courts  at  that  time 
to  restrain  the  statutes  of  limitation,  and  to  preserve  the 
common  law  rights  of  parties.  The  Court  decided  that  the 
case  was  within  the  equity  of  the  clause,  and  seems  to  have 
proceeded  upon  the  supposition  that  the  legislature  must 
be  taken  to  have  intended  to  include  all  actions  on  the  case, 
to  which  the  spirit  of  the  savmg  enactment  applied  with  the 
same  force,  as  to  the  particular  species  of  action  on  the 
case  which  is  mentioned  in  the  act,  and  that  effect  ought  to 
be  given  to  such  implied  intention.  This,  however,  is  a 
principle  of  construction  which  the  Court  would  not  adopt 
in  the  present  day.  In  Crosier  v.  Tomlinson  (a),  three  of 
the  judges  said,  that  '^  it  would  be  very  strange  that  the 
plaintiff  might  bring  an  action  of  debt  and  not  of  indebitatus 
assumpsit,  *  and  in  order  to  give  effect  to  the  supposed  gene- 
ral intention  of  the  act,  they  held  that  actions  of  trespass, 
mentioned  in  the  statute,  are  comprehensive  of  the  action 
of  indebitatus  assumpsit,  because  it  is  a  trespass  on  the  case. 
Ellis,  J.  in  that  case,  **  doubted  whether  actions  of  trespass 
could  comprehend  actions  on  the  case;  and  that  when  the 
parliament  had  enumerated  actions  of  trespass,  trover,  case 
for  words,  &c.,  if  they  had  intended  this  action,  they  would 
have  named  it.  He  said  he  was  for  restoring  the  common 
law  as  much  as  he  could,  but  doubted  much  whether  this 
proviso  did  help  the  plaintiff."  The  construction  put  upon 
the  word  "  trespass,"  by  the  majority  of  the  Court,  was  a 
very  forced  construction^and  occasioned  by  the  strong  leaning 

(a)  2  Mod.  ri. 
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of  the  judges  in  favour  of  the  coirnnon  law.  That  con-  igse. 
struction  will  appear  the  more  violent^  when  it  is  considered 
that  in  the  same  sentence  the  legislature  distinguish  between 
actions  of  trespass  and  actions  on  the  case,  by  specifying 
one  particular  kind  of  action  on  the  case.  In  the  enacting 
or  limiting  part  of  the  act,  actions  of  "  debt  upon  any  con* 
tract*'  are  mentioned,  and  shortly  after  the  passing  of  the 
act  several  cases  arose  upon  those  words,  and  in  each  of 
them  a  very  strict  construction  was  adopted.  Thus  it  was 
held  that  actions  of  debt  upon  a  statute,  and  debt  upon  an 
award,  were  not  comprehended,  because  they  were  not 
founded  upon  any  contract.  If  the  enacting  clause  and  pro~ 
viso  are  to  be  construed  upon  the  same  principles,  those 
cases  bear  upon  the  present  question. 

No  case  has  decided  that  an  action  of  assumpsit  for 
unUquidaied  damages  is  within  the  saving  clause,  and  there 
is  such  a  degree  of  distinction  between  such  an  action. and 
indebitatus  assumpsit,  that  Chandler  v.  Vilelt,  and  Crosier  v. 
Tamlinsmi,  (admitting  those  decisions  to  be  unimpeacha- 
ble,) do  not,  of  necessity,  govern  this  case.  In  the  latter 
case  the  principle  of  the  decision  was,  that  *'  it  would  be 
very  strange  that  the  plaintiiF  might  bring  an  action  of  debt^ 
and  not  of  indebitatus  assumpsit"  which  does  not  apply 
to  a  case  like  the  present.  [Lord  Denman,  C.  J.  Still  that 
was  as  much  an  action  on  the  case,  and  the  Court  said  that 
indebitatus  assumpsit  was  within  the  word  *'  trespass.''] 
Which  was  a  very  violent  construction.  In  the  other  case,  the 
principle  of  decision  was,  that  the  legislature  could  not  have 
intended  to  include  an  action  on  the  case  for  words,  and  not 
indebitatus  assumpsit.  There  is  a  great  difference  between 
indebitatus  assumpsit  and  an  action  of  assumpsit  for  unli- 
quidated damages. 

Mansely  in  reply.  The  proviso  relates  to  '^  any  such  ac- 
tions" of  trespass,  &c.,  by  which  is  intended  any  actions 
mentioned  in  the  third  section;  but  looking  merely  at  the 
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1836.  enumeration  in  the  7th  section,  there  are  words  to  include 

)f^^^^  this  action,  inasmuch  as  all  actions  on  the  case  are  in  some 
Piaoorr  ^ 

V,  sense  actions  of  trespass. 


BusB. 


Lord  Denman,  C.  J. — It  is  admitted  that  if  this  had 
been  an  action  of  assumpsit  for  liquidated  damages,  it  would 
have  been,  according  to  the  authorities,  within  the  7  th  sec- 
tion of  the  statute.  It  was  expressly  held  in  Chandler  v. 
Viletty  and  Crosier  v.  Tomlinson,  that  an  action  of  indebi- 
tatus assumpsit  is  within  the  term  *'  trespass.''  This  is  per- 
haps a  strong  constriiction,  but  as  there  is  a- plain  omission 
of  this  case  by  the  legislature,  and  the  Courts  have  decided 
that  the  case  may  be  brought  within  one  of  the  descriptions 
given,  we  should  not  be  justified  in  overruling  those  deci- 
sions. 

LiTTLEDALE,  J. — I  think  that  we  are  bound  by  those 
cases,  though  I  cannot  say  that  I  think  them  rightly  decided. 

Pattbson,  J. — We  cannot  say  that  this  case  is  not 
within  the  7th  section  of  the  statute,  without  overruling 
Chandler  v.  Vilett  and  Crosier  v.  Tomlinson,  Mr.  Hayes 
attempts  to  distinguish  those  cases  from  the  present,  on  the 
ground  that  those  are  cases  of  indebitatus  assumpsit,  whereas 
this  is  of  assumpsit  for  unliquidated  damages;  but  as  both 
are  equally  actions  on  the  case,  I  think  those  decisions 
applicable  and  conclusive. 

Coleridge,  J. — Those  cases  have  been  followed  by 
inveterate  practice,  and  cannot  now  be  overruled  by  us. 

Judgment  for  the  plaintiff. 


I  pro- 
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John  Scott  and  two  others.  Executors  of  F.  Scott, 
deceased,  v,  Briant. 

SCL  fa.  to  revive  a  judgment  obtained   by  the  testator  in  sci.  fa.  by 

against  the  defendant.     The  plaintiffs  made  profert  of  the  ^^^^^o"  '« 

^  ,  '^  *^  revive  ajudg- 

probate  in  the  usual  form  (a).    Plea:  that  the  plaintiffs  were  ment  obtained 

not  executors  &c.,  in  manner  and  form  &c.;  whereupon  afi  ^ho^are^*^'^' 

issue  was  joined.     At  the   trial,  it  appeared  that  all  the  named  ezeca- 

plaintiffs  were  appointed  executors  in  and  by  the  will,  but  ^\\[  m^y  join 

that  probate  had  been  granted  to  John  Scoti  alone,  with  a  though  one 

reservation  of  power  to  the  others  to  come  in  and  prove,  proved. 

Mansel  contended,  that  inasmuch  as  probate  had  been  ,  ^ecutors 

granted  to  one  of  the  plaintiffs  only,  the  plea  was  sustained  title  from  the 

by  the  evidence.     The  learned  judge  by  whom  the  cause  f>J,m*he  dw>- 

was  tried,  thought  that  the  plaintiffs  were  rightly  joined,  and  bate. 
that  the  issue  ought  to  be  found  for  them.    Verdict  for  the 
plaintiffs.    Mansel,  in  the  following  term,  obtained  a  rule 
nisi  to  arrest  the  judgment,  or  for  a  nonsuit  or  new  trial. 

R*  V.  Richards  now  shewed  cause.  In  an  action  by 
executors,  all  who  are  named  as  such  in  the  will  must  join, 
though  some  have  not  proved  the  will;  Brookes  v.  Slroud(b), 
Walters  v.  P/eil(c)\  and  if  they  do  not  all  join,  the  defend- 
ant may  plead  in  abatement;  1  Wms,  Saunders,  291  i;  but 
where  they  are  sued  in  their  representative  characters,  it  must 
be  shewn  that  they  have  all  acted.  The  plaintiffs  are  all  of 
them  executors  by  the  will,  though  one  only  has  proved. 

Manulf  contri.  As  probate  was  granted  to  one  alone, 
he  was  the  proper  person  to  sue ;  at  all  events  it  should 
have  appeared  from  the  profert  that  one  only  bad  proved, 

(a)  In  sci.  fa.  by  executors,  the  the  allegation  of  the  defendant's 

profert  of  probate  is   veiy  com-  appearance, 
monly  but  incongruously  inserted         (b)  1  Salkeld,d,  cited  in  1  Wms. 

in  the  writ.    The  profert  should  Saund.  291  i. 
be  made  in  the  declaration,  after         (c)  1  Moody  8e  Malkin,  362. 
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1936.  and  that  power  was  reserved  to  the  others  to  come  in  and 
prove.  [Lord  Denmau,  C,  J.  In  Com.  Dig.  Pleader,  (2  D  1 ,) 
it  is  laid  down  absolutely^  that  in  an  action  by  executors 
all  must  joiui  though  some  do  not  prove  the  will,  but  refuse 
before  the  ordinary.]  The  plea  being  in  this  case,  that  the 
plaintiffs  were  not  executors,  they  should  have  been  pre- 
pared to  shew  a  complete  title  in  all  of  them,  which  could 
only  be  by  obtaining  probate  to  all.  These  three  persons 
jointly  had  no  right  to  bring  the  probate  into  Court. 

Lord  Denman,  C.  J. — ^There  is  nothing  at  all  in  this 
argument.  The  question  is  exactly  the  same,  although  issue 
is  taken  upon  the  fact  of  their  being  executors.  The  ques- 
tion is,  whether  they  are  executors ;  and  undoubtedly  they 
are  so. 

LiTTLEDALEi  J. — The  question  is  merely  whether  the 
plaintiffs  are  executors,  as  they  describe  themselves  in  the 
sci.  fa.  It  appears  to  me  that  they  are  so.  The  will  having 
gone  into  the  Ecclesiastical  Court,  and  having  been  there 
recognized  by  the  granting  of  probate  to  one,  all  who  are 
named  in  it  as  executors  are  acknowledged  to  be  such.  In 
Bro.  Abr.  Executors,  pi.  27^  there  is  this  passage,  *'  Debt 
by  one  executor.  The  defendant  says  that  there  is  another 
executor  alive,  wherefore  be  prays  judgment  of  the  writ. 
The  plaintiff  says  that  he  is  discharged  from  the  administra- 
tion, and  never  administered.  Nevertheless  the  writ  was 
quashed,  because  he  can  administer  when  he  pleases." 

Patteson,  J.' — Upon  this  issue  the  matter  is  quite 
clear.  The  fallacy  of  the  argument  consists  in  supposmg 
that  executors  are  made  by  the  probata  whereas  they  are 
created  by  the  will. 

Coleridge,  J.  concurred. 

Rule  discharged. 
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The  Governor,  Deputy  Governor,  Assistants,  and  Guar- 
dians of  the  Poor  of  the  City  of  Bristol  v.  Wait  dnd 
others. 

Replevin.      Avowry  by  the  defendants,  as  overseers  Where  pro- 
of the  poor  of  the  parish  of  St.  Philip  and  St.  Jacob^  in  the  pnnsi,  of  a. 

county  of  Gloucester ;   first,  that  the  taking  and  detaining  «re  taken  by 
«  t  ■       1  •  1      •         4.    I  i.     «  1^..       the  overseers 

ccc.  was  done  by  them,  by  authority  of  the  act  of  43  i/iz.,  ofB.,andused 

for  the  relief  of  the  poor,  and  according  to  the  tenor,  pur-  ^y  ^^^^ '"  ^^% 
^       ^  o  *^        employment  of 

port,  and  effect  of  the  same  act ;  secondly,  that  the  plaintiffs  the  poor  of  B., 
were  occupiers  of  certain  messuages  and  premises  in  the  areratable^uT 
parish  of  St.  Philip  and  St.  Jacob,  and  by  law  ratable  to  the  the  relief  of 
relief  of  the  poor  of  that  parish  in  respect  of  their  said  oc-     xhe  ui 


I  unpro- 

cupatioD ;  that  a  rate  for  the  relief  of  the  poor  of  that  parish  fiiableness  of 
■  •  1      «  1     ■         1         t  •     •«.  ,        .     an  occupation 

was  duly  made,  occ.  and  that  the  phuntitrs  were  therem  of  premises 

rated  in  the  sum  of  35/.,  and  had  notice ;  that  payment  of  ^°®*  ""^n^" 

the  rate  was  demanded  and  refused  ;  that  the  plaintiffs  were  ratability  to 

summoned  to  appear  before  magistrates,  and  appeared ;  that  [j^®  "T^^.  ° 

the  demand  was  proved,  and  no  cause  for  non-payment      Qtkpre,whe- 

shewn;  and  that  the  justices  Issued  a  warrant  to  distrain  tion  to  a  poor- 

upon  the  plaintiffs'  goods,  and  delivered  it  to  the  defendants  ™^fi  "P""  *" 
.  .,  ...  .,rf  occupier,  on 

to    be   executed, — under  which    warrant    the    defendants  tbegroundthat 

avowed  the  Uking.  the  character 

^  .  .   .     . ;,       ^'  •"*  occupa- 

Replication  to  the  first  and  second  avowries,  de  injuria,     tion  exempts 

At  the  trial  at  the  Gloucestershire  summer  assizes,  1834,  i[{!I"i™i,e^^^^ 

before  Jlderson,  B.,  it  appeared  that  the  plaintiffs  had  taken  ject  of  appeal 

certain  premises  out  of  the  limits  of  the  city,  and  situate  in  ^  raised  h"^n 

the  parish  of  St.  Philip  and  St.  Jacob,  for  the  purpose  of  action  of  tres- 

,    .  .  ,         .       -  -    ,         ,  pass  or  re- 

puttmg  out  their  poor,  either  simply  to  lodge  them,  or  to  pievin. 

employ  them,  at  their  discretion,  and  that  in  some  parts  of 
the  premises  the  poor  had  been  employed  in  the  manufacture 
of  lace,  and  that  in  other  parts  the  poor  had  been  merely 
lodged.  It  further  appeared,  that  the  proceeds  of  the  manu- 
facture came  to  the  hands  of  the  plaintiffs,  but  that  the  ex- 
penses were  greater  than  the  receipts.  It  was  contended 
on  the  part  of  the  plaintiffs,  that  their  occupation  of  the 

VOL.  VI.  c  c 
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1836.         premises  did  not  render  them  ratable  to  the  relief  of  the 

^^^'^^^^      poor  of  St.  Philip  and  St.  Jacob ;  first,  because  the  premises 

Governors     ^^""^  occupied  for  a  public  purpose;  and  secondly,  because 

of  the  Poor  of  the  occupation  was  not  bcnefidal.     The  defendants  denied 

Bristol       ^^^^  proposition,  and  contended,  further,  that  the  plaintiffs 

^'  being  admitted  to  be  occupiers,  the  question,  whether  the  oc- 

and  others,     cupation  was  beneficial  or  not,  could  only  be  discussed  on 

appeal  to  the  sessions.     The  learned  Baron  thought  that 

the  plaintiffs  were  not  ratable,  and  that  the  action  lay,  and 

he  directed  the  jury  to  find  for  the  plaintiffs ;  but  gave  the 

defendants  leave  to  move  to  set  the  verdict  aside,  and  to 

enter  a  verdict  for  themselves.     Verdict  for  the  plaintiffs. 

In  Michaelmas  term,  1834,  Ludlow,  Seijt.,  obtained  a  rule 

nisi  according  to  the  leave;  and  in  Hilary  term,  1836, 

First  point :  Maule  and  W.  J.  Alexander  shewed  cause.      Though 

wf  M  to**'  the  objections  taken  to  the  rate  might  have  been  made  the 
rate,  ground  of  subject  of  an  appeal  to  the  quarter  sessions,  yet  inasmuch 
Qppeai  on  y.  ^^  ^j^^  objections  amount  to  this,  that  the  plaintiffs  were  not 
ratable  at  all,  the  defendants,  by  taking  the  distress,  have, 
supposing  the  objection  to  be  well  founded,  rendered  them- 
selves liable  to  be  sued  in  trespass,  and  a  fortiori  in  replevin. 
On  this  point,  Marshall  v.  Pitman  {a).  The  Governor^  8fc. 
of  the  Poor  of  Bristol  v.  Wait{b),  Lord  Amherst  v.  Lord 
Sommers{c\  Rex  v.  St.  Luke's  Hospital  {d),  and  Holford  v. 
Copeland(e),  were  referred  to. 

The  occupation  must  be  shewn  to  be  a  beneficial  oc- 
cupation. Now,  the  occupation  by  the  plaintiffs  was  not 
had  with  a  view  to  individual  benefit,  and,  moreover,  it  ap- 
peared that  the  manufactory  was  in  fact  a  losbg  concern.  It 
cannot  therefore  be  said  to  have  been  a  beneficial  occupation, 
so  as  to  create  a  ratability  in  the  occupier. 
Third  point :  Assuming  the  occupation  to  have  been  beneficial,  there 
cupation  ^r"a   "  ''"*  further  objection,  that  it  y9M  for  a  public  purpose 

public  pur-       merely,  and  not  for  the  benefit  or  emolument  of  the  plain- 
pose,  90  as  to 

exempt  from  (a)  9  Bingh.  595;  2  Moore  &  (c)  2  T.  R.  372. 

ratability.  Scott,  745.  (d)  2  Burr.  1053. 

(b)  Ante,  iii.  p.  359;  1  Adol.  &         (e)  3  Bos.  &  Pull.  129. 
£11.  264. 
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tiffs  ID  any  personal  or  private  respect ;  Rex  v.  Terrott  (a), 
Lard  Amherst  v.  Lord  Sommers,  Rex  v.  St.  Luke^s  Hos- 
fiial,  Hol/ord  ▼.  Copeland.   In  Rex  v.  Terrott,  Lord  Ellen*     Govemon 
kmHgkf  C.  J.,  thus  lays  down  the  law  with  respect  to  ^^^^^^^^^^ 
such  an  occupation :   *'  The  principle  to  be  collected  from      BatsroL 
all  the  cases  on  the  subject  is^  that  if  the  party  rated  have       ^][*^ 
die  use  of  the  building,  or  other  subject  of  the  rate,  as  a    &nd  othen. 
mere  servant  of  the  crown,  or  of  any  public  body,  or  in  any 
other  respect  for  the  mere  exercise  of  public  duty  therein, 
and  have  no  beneficial  occupation  of  or  emolument  resulting 
finom  it  in  any  personal  or  private  respect,  then  he  is  not 
ratable*"    That  an  occupation  such  as  that  in  question  here 
does  not  render  the  occupiers  ratable,  is*  it  is  apprehended^ 
one  of  the  best  settled  points  on  the  poor  laws.    The  pre- 
mises in  question  stand  in  precisely  the  same  situation  as  a 
workhouse,  and  the  fact  of  their  being  situated  in  a  foreign 
parish  raises  no  material  distinction. 

Ludlow,  Serjt.,  Sir  ff.  W.Follett^  Maclean,  and  Greaves^  First  point. 
cootri.  When  there  is  an  occupation  de  facto,  the  oc- 
cupier is  primd  facie  ratable,  as  in  the  case  of  inhabitancy, 
which  in  Marshall  v.  Pitman  (b)  was  held  to  create  vl  primd 
fade  liability  to  be  rated :  and  in  such  case  the  magis- 
trates hvive  jurisdiction,  and  an  objection  that  the  occu- 
pation is  not  beneficial,  or  that  the  character  of  the  occu- 
pation exempts  from  ratability,  is  the  subject  of  appeal 
only.  No  case  can  be  produced  in  which  an  action  of 
trespass  or  replevin  for  a  distress  for  a  rate  upon  a  person, 
who  was  in  fact  an  occupier;  has  been  supported.  In  the 
cases  cited  there  was  no  occupation  by  the  party  rated,  and 
therefore  no  jurisdiction  in  the  magistrates.  In  the  course 
of  the  argument  upon  this  point,  Marshall  v.  Pitman, 
Weaver  v.  Price  (c),  Durrant  v.  Bot^s  (d),  Hutchins  v.  Cham* 
beri{e\  Milward  v.  Cqffin(f),  Groenvelt  v.  Bunvell{g), 

(a)  3  East,  506.  (</)  6  T.  R.  680. 

(6)  3  Moore  ft  Scott,  745 ;  9  (f )  1  Burr.  580. 

Bingh.  595.  (/)  S  W.  Bla.  1330. 

(c)  3  Barnw.  ft  Adol.  409.  (g)  1  Ld.  Rajrm.  454. 
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Nicholls  V.  Walker  {a),  Fazccett  v.  Foulis{b)f  Bonnell  v. 
Beighton  (c),  Rex  v.  Hull  Dock  Company  (d).  Hex  v.  Nevo^ 
bury  (e),  Lord  Amherst  v.  Lord  Sommers,  Holford  ?.  Cope^ 
laudj  and  i?eir  v.  Trecothick{f)^  were  cited  and  commented 
upon  by  the  counsel;  and  Rex  \.  Justices  of  Bucks (g),  was 
referred  to  by  ColeridgCj  J .,  who  remarked,  that  if  the  argu- 
ment upon  this  point  were  correct,  there  would  be  no  ground 
for  refusing  a  mandamus  to  magistrates  to  enforce  the  pay- 
ment of  rates,  except  where  the  fact  of  occupation  was  in 
dispute. 

The  occupation  contemplated  by  the  act  of  43  Eliz. 
need  not  be  profitable ; — it  is  sufficient  that  the  subject- 
matter  of  the  occupation  be  in  its  nature  capable  of  yielding 
a  profit.  [Lord  Denman,  C.  J.  We  are  quite  clearly  of 
opinion  that  the  question,  whether  the  occupier  actually 
made  a  profit,  cannot  be  raised.] 
Third  point.  The  character  of  the  occupation  is  not  of  such  a  nature 
as  to  exempt  from  ratability.  A  workhouse  situate  within 
its  own  parish  cannot  be  rated,  because  parish  property  can- 
not  be  rated  for  the  benefit  of  the  parish.  Property  of  the 
crown  cannot  be  rated  (except  in  the  hands  of  an  occupier 
who  derives  individual  benefit  from  it,)  because  the  crown  is 
not  named  in  the  statute  of  Eliz\;  and  property  in  the  oc- 
cupation of  the  public  cannot  be  rated, — not  by  reason  of  any 
exemption,  but  because  there  is  no  individual  on  whom  the 
rate  can  be  charged.  The  occupation  in  the  present  in- 
stance does  not  fall  within  the  principle  of  any  of  these  cases. 
It  would  be  a  great  hardship  on  the  parish  of  St.  Philip  and 
St.  Jacob  if  the  plaintiffs  were  not  liable  to  be  rated;  for 
the  premises  might  have  been  rated  in  other  hands  had  they 
not  been  (aken  by  the  plaintiffs.  The  argument  of  the 
plaintiffs  would  go  to  this  extent :  that  where  the  whole  of 
a  parish  belonged  to  one  person,  he  might  take  land  or  pre- 


(rt)  Cro.  Cnr,  394. 
(6)  1  Mann.   &  Ryl. 
Barnw.  &  Crcssw.  394. 
(f)  5  T.  R.  182. 


(d)  1  Nolan, . 
102 ;   7  (c)  4  T.  R.  475. 

(/)  2  Adol.&Ell.405. 
(g)  Ante,  iii.  p.  68. 
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mises  situate  in  an  adjoining  parish  for  the  employment  of 
bis  own  poor,  and,  in  effect^  tax  the  adjoining  parish,  to  the 
extent  of  their  loss  of  poor-rate  upon  those  lands  or  pre- 
mises; towards  the  support  of  those  poor. 

In  this  term  judgment  was  delivered  by 

Lord  Den  MAN,  C.J.  as  follows:— This  was  an  action 
of  replevin  tried  before  Mr.  Baron  Alderson  at  the  summer 
assizes  for  the  county  of  Gloucester,  1BS4,  when  a  verdict  was 
found  for  the  plaintiffs,  damages  4/.  45.,  with  liberty  for 
the  defendants  to  enter  a  verdict  for  them,  no  fact  (as  is 
added  in  the  report)  having  been  in  dispute. 

The  motion  was  made  accordingly,  and  several  points 
of  inferior  importance  were  raised  before  us  upon  the  dis- 
cussion ;  but  the  most  material  question  was,  whether  the 
goods,  the  subject  of  the  action,  had  been  properly  taken 
under  a  warrant  of  distress  for  a  poor  rate;  or,  in  other 
words,  whether  the  plaintiffs  were  the  occupiers  of  ratable 
property  in  the  -parish  of  St.  Philip  and  St.  Jacob,  in  the 
county  of  Gloucester,  of  which  the  defendants  were  overseers. 

It  appeared  upon  the  evidence,  that  the  plaintiffs  (being 
governors  of  the  poor  of  the  city  of  Bristol)  had  taken  certain 
property  out  of  the  limits  of  the  city  and  within  the  parish  of 
St.  Philip  and  St.  Jacob,  for  the  purpose  of  putting  out  their 
poor,  either  simply  to  lodge  them,  or  to  employ  them,  at  their 
discretion.  It  further  appeared,  that  in  some  part  of  the 
property  (houses  and  buildings)  the  poor  had  been  employed 
in  a  manufacture  which  was  stated  to  have  been  a  losing 
concern,  and  in  other  parts  they  had  been  merely  lodged. 
It  further  appeared,  that  such  property  would  have  been 
ratable  towards  the  relief  of  the  poor  of  St.  Philip  and 
St.  Jacob,  unless  the  kind  of  occupation  in  this  particular 
case  exempted  it.  It  therefore  became  a  question,  whether 
the  managers  of  the  poor  (whether  governors,  as  in  this 
instance,  or  overseers  ordinarily)  renting  ratable  property 
out  of  the  limits  of  their  district,  city,  parish,  township  or 
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1836.        place,  are  exempt  from  ratability,  because  saeh  property 
*^^y^^      is  applied  solely  to  the  purpose  of  disposing  of  ibeir  own 
Governors     poor,  with  which,  upon  the  statement  already  made,  the 
"^th*  c/^V^  place  in  which  the  property  is  tttuated  has  no  concern. 
"^  Upon  this  question  we  were  referred  to  and  pressed  by 

the  cases  well  known,  and  so  often  referred  to,  of  property 
held  merely  for  public  purposes,  as  stables  taken  by  the 
colonel  of  a  regiment  for  the  use  of  that  regtroent-^Xior^J 
Amherst  v.  Lord  Sofnmen{a);  of  property  devoted  to  charit« 
able  purposes,  as  apartments  held  by  the  matron  of  the 
Philanthropic  Society,  merely  to  superintend  the  children,-^ 
RcT  V.  Field  (b);  or  the  like  in  the  case  of  the  tuper- 
intendant  of  St.  Luke's,— Itejr  v.  Si.  Luke's  HaipUml(c); 
in  each  of  which  instances  there  was  no  occupation  beyond 
the  public  purpose  in  the  former,  and  the  charitable  in  the 
latter;  with  respect  to  which  cases  it  is  enough  to  say>  that 
we  agree  fully  and  without  hesitation  to  the  principle  and  au* 
thority  of  them  all;  observing  at  the  same  time»  that  as  aooH 
as  any  independent  occupation  for  private  advantage  is  dt»- 
coverable,  ratability  immediately  attaches.  The  case  of 
the  commanding  officer  of  barracks.  Rex  v.  TerrQiiid)^ 
furnishes  a  full  illustration  and  confirmation  of  the  latter 
remark. 

The  absence  of  ^*  beneficial  occnpation"  was  also  miidi 
insisted  upon,  and  it  was  contended  that  that  is  the  true 
criterion  to  ascertain  whether  property  be  ratable  or  not 
It  is  not  to  be  denied  that  this  phrase ''  beneficial  occu- 
pation'' has  been  hi  frequent  use,  and,  generally  speaking, 
it  serves  tolerably  well  to  convey  rather  a  popular  notion 
than  to  give  a  certain  rule  for  deciding  the  question  of  rata- 
bility in  every  instance ;  because,  if  by  *'  beneficial''  he 
meant  pr^abk,  or  any  thing  like  it,  the  expreasion  is 
obviously  fallacious.  And  upon  this  point  all  discussion 
is  superfluous,  because  the  case  of  an  unprofitable  and 
losing  occupation  (expressly  so  found)  of  n  coal  mine^  bis 


(a)  2T.R.8r2. 
{h)  5  T.  R.  587. 


(c)  2  Burr.  1053. 

(d)  S  East,  506. 
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been  held  not  a  case  of  exemption  from  ratablility, — a  coal 
mine,  by  the  words  of  the  statute  of  Elizabeth,  being  subject 
to  a  rate.  Widiout  affecting  the  precision  of  an  exact  defini- 
tion, it  would  probably  be  nearer  the  truth  to  say,  that  the 
presumptive  liability  arising  from  occupation  is  to  be  ex- 
plained away  in  each  case.  Why  is  the  coachman  living  in 
apartments  by  permission  of  his  master  not  ratable,  accord- 
ing to  Lord  Kenyan  in  the  case  of  Rex  v.  Fiehl  ?  It  is 
his  master's  occupation.  Why  were  not  the  matron  and 
the  superintendant^  in  the  cases  above  referred  to,  ratable 
for  the  apartments  they  occupied?  Because,  as  they  had 
no  more  than  was  necessary  to  carry  into  effect  the  object 
of  the  establishment  in  each  instance,  to  rate  them  would 
in  reality  be  to  rate  the  charity  children  in  the  one  case  and 
the  lunatics  in  the  other.  It  cannot  be  said  that  no  benefit 
is  derived.  By  the  occupation  of  the  portion  of  the  build- 
ing in  each  of  the  cases  alluded  to,  the  expense  of  a  house 
or  lodging  elsewhere  is  saved. 

But,  moreover,  the  question  here  does  not  arise  upon  a 
rate  imposed  by  the  managers  of  the  poor  of  Bristol,  upon 
premises  occupied  by  their  own  poor  within  their  own  city. 
On  the  contrary,  the  rate  in  question  was  imposed  by 
foreign  overseers  npon  property  situated  in  their  own 
parish,  and  which,  in  the  hands  of  an  ordinary  individual, 
would  clearly  be  ratable  to  the  relief  of  their  poor.  How 
does  it  concern  the  overseers  and  rate-payers  of  the  parish 
of  St.  Philip  and  St.  Jacob,  in  what  manner  any  person  or 
persons  manage  the  property  taken  and  held  in  that  parish? 
Suppose  the  governors  of  the  poor  of  Bristol  to  have  taken 
TOO  acres  of  land,  and  to  have  brought  such  of  their 
paupers  as  were  capable  of  labour  from  a  poor-house  in 
Bristol,  to  employ  them  upon  the  laud,  as  a  beneficial  mode, 
according  to  their  opinion,  of  disposing  of  the  poor; — sup- 
pose also  that  the  return,  whatever  it  might  be,  was  applied 
solely  towards  the  maintenance  of  the  poor  who  had  la- 
boured upon  the  farm,  or  of  those  who  were  unfit  for 
labour  and  had  been  left  behind, — how  can  this  constitute 
a  better  claim  to  exemption  from  ratability  in  the  parish 


389 


1836. 


The 

Governors  - 

of  the  Poor  of 

the  Q'lty  of 

Bristol 

V. 

Wait 
and  others. 


390  CASES  IN  THE  KINO's  BENCH, 

1836.        where  the  property  lies  than  a  losing  occupation,  which  it 

^^^^      is  quite  certain  does  not  affect  the  question  of  liability? 
The  Governors  __   *  ,  ^  _  •        r 

of  the  Poor  of  i  he  same  rule  must  of  course  apply  to  every  species  ot 

il^  City  of  property.  We  are,  therefore,  upon  the  whole,  of  opinion 
o.  that  the  buildings  so  held  by  the  plaintiffs  in  the  parish  of 

and^others.  ^'-  P*^*''P  *"<*  St.  Jacob,  were  ratable  to  the  relief  of  the 
poor  of  that  parish^  and  that  a  verdict,  according  to  the 
leave  reserved,  should  be  entered  for  the  defendants. 

Rule  absolute. 


The  Kino  v.  The  London  Dock  Company,  in  the 
matter  of  William  Hartree  and  Ann  Lammiman. 

Under  a  Dock  X O  a  mandamus  requiring  the  Company  to  issue  a  precept 
havi'ng^airiM-  *^  ^^^  sheriff,  to  summon  a  jury  to  assess  compensation  to 
tate  or  inter-  ffT^  //,  and  A.  L.,  under  9  Geo.  4,  c.  cxvi.  for  injuries  al- 
thaii  from  year  leged  to  have  been  done  by  the  Company  to  their  property, 
to  year,  in  jj^^  Company  made  a  special  return ;  and  upon  a  motion  to 
who  shiill  be     quash  the  return  for  insufRciency,  the  Court  directed  the 

esiato  or"inter.  ^^^^  ^^  ^^  ^^^^^  i"  ^  special  case. 

est,  by  any  of       By  sect.  Ci  of  9  Geo.  4,  c.  cxvi.  *'  for  consolidating  and 

thnrized  by  the  amending  the  several  acts  of  parliament  for  making  the 

act,  are  to  be    London    Docks,"    the    London    Dock    Company,    esta- 

compensated  r     •» 

by  the  Dock     blished  by  virtue  of  39  &  40  Geo.  3,  c.  xlvii.,  and  the  pro- 

Held'^hat'the  P""*^*^"  ^^  ^^^  joint  stock  of  the  Company,  were  incorpo- 

Compny  are    rated  by  the  name  of  **  The  London  Dock  Company,"  '*  for 

compensation    ^^^  purpose  of  maintaining,  extending,  making,  &c.  all  such 

to  the  owner     basins,  docks,  quays,  8cc.  as  had  already  been  constructed 

of  a  house,  oc-  .    . 

cupied  as  a       and  were  then  existing  under  the  authority  of  the  previous 

tavern,  the  pe-  ^^^^  ^j.  which  might  thereafter  be  constructed  under  the 

cuniary  value  . 

of  which  is       authority  of  that  act,  and  for  other  the  purposes  thereinafter 

reason  of  a       nientioned."   By  sect.  46,  the  Company  were  authorized  to 

destruction  of  make  an  additional  entrance  to  the  docks  at  Shadwell.  By 
ihe  neighbour-  ^       %  i  <-       «     «      t 

hood,  by  the  6^<^^*  ^0,  they  were  empowered  to  treat  for  the  lands  com* 
works,  duly 

authorized,  of  the  Company — where  the  house,  though  less  valuable  for  a  tavern  or 
shop,  is  not  rendered  less  valuable  as  a  private  residence;  and  Monble,  that  the  principle 
is  true  generally,  without  regard  to  the  nature  of  the  resulting  inquiry. 


EASTER  TERM,  VI  WILL.  IV.  391 

prised  in  the  first'  schedule.     By  sect.  54,  the  owners  and        1836. 

occupiers  of  premises  specified  in  the  fii:st  schedule,  which 

should  be  purchased  or  taken  by  virtue  of  the  act,  are  au*  9. 

thorized  to  demand  compensation  for  the  loss  of  the  good-  ^    d     D    k 

will  of  any  trade  carried  on  upon  the  premises.    Sect.  57     Company, 

gave  a  compulsory  power  of  purchasing  the  lands  com-  'anjaifo^he" 

prised  in  the  first  schedule.     Sect.  81  gave  a  power  (but 

not  a  compulsory  one)  of  purchasing  the  premises  in  the 

second  schedule.     Sect.  84   authorized  the  Company   to 

stop  up,  use,  and  inclose  or  alter,  streets,  roads,  lanes,  ways, 

&c.  within  the  limits  of  the  lands  which  should  be  taken  or 

used  under  the  authority  of  that  act,  and  comprised  in  the 

first  schedule  to  the  act  (except  New  Gravel  Lane.)     Sect. 

87  empowered  the  Company  to  make  and  maintain  sluices, 

bridges,  roads,  and  other  requisite  matters  and  things  on  or 

leading  to  or  communicating  with  the  said  docks,  iCc.  of  the 

Company.     Sect.  89  provided  and  enacted,  that  persons 

having  an  estate  or  interest  not  less  than  a  tenancy  from  year  to 

year,  in  any  houses,  lands,  or  hereditaments,  who  should  be 

injured  in  their  said  estate  or  interest  by  the  making  of  any 

such  cut,  sluices,  bridge,  road,  or  other  work,  should  be 

compensated  by   the   Company,  and  such   compensation 

should,  in  case  of  disagreement,  be  ascertained  by  a  jury, 

in  the  manner  therein  directed. 

William  Uartree  and  Ann  Lammiman  had  estates  greater 
than  a  tenancy  from  year  to  year  in  a  certain  public  house 
called  the  Wheatsheaf,  in  Star  Street,  Shadwell,  in  the 
county  of  Middlesex,  which  Joseph  Lammiman^  deceased, 
had  occupied,  from  1811  until  his  decease  in  1827,  since 
which  time  Ann  Lammiman  had  been,  and  she  now  is,  in 
the  actual  occupation  thereof,  and  has  carried  on,  and  still 
carries  on  the  trade  or  business  of  a  victualler  therein. 
The  messuage  is  included  in  the  first  schedule  to  the  act, 
and  is  situate  at  the  comer  of  Star  Street  and  of  another 
street  called  Lower  Turning — ^which  is  a  continuation  from 
the  westward  of  a  street  called  Milk  Yard,  running  into 
Lower  Gravel  Lane>  and  from  eastward  of  another  street 
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1836.  called  Brewhouse  Yard,  running  into   Lower  Shadwell. 

TUKiNO  ^^^^  streets  ran   into  Milk  Yard,   Lower  Turning,  and 

V.  Brewhouse  Yard,  from  Shadwell  High  Street.    The  new 

IxMidon  Dock  ^"^  *°^  works  of  the  Company  occupy  the  site  of  Brew- 

Company,     house  Yard,  and  rdn  parallel  to  Lower  Turning  and  Milk 

10  re  HAETaEE  ^,         ,,..«.  ,  .- 

aod  anotkor.    Yard,  and  thereby  m  effect  stop  up  the  eastern  extremity  of 

Lower  Turning,  and  the  four  streets  leading  into  Shadwell 
High  Street;  but  the  cut  is  not,  nor  are  any  of  the  woiks 
executed  by  the  Company  as  aforesaid,  in  any  way  con- 
tiguous to  the  said  messuage. 

The  Company,  in  execution  of  the  powers  vested  in 
them  by  9  Geo.  4,  c.  cxvi.  purchased  a  great  number  of 
houses,  8lc*  specified  in  the  first  schedule  to  the  act,  the 
same  being  such  as  the  directors  of  the  Company  judged 
necessary  or  proper  to  be  purchased  for  the  purpose  of 
making  the  said  additional  entrance,  or  of  completing,  en- 
larging,  and  improving  the  docks  and  the  entrances  thereto, 
and  the  works  connected  with  the  same,  and  for  other  the 
purposes  of  the  act ;  and  in  order  thereto  the  said  directors 
have  taken  and  used  the  lands,  &c.  and  palled  down  many  of 
the  houses,  &c.  so  purchased ;  and  have  also  made  the  addi- 
tional entrance  to  the  docks  from  the  Thames  at  Shadwell| 
the  same  consisting  of  a  cut,  with  locks  and  other  works 
necessary  to  carry  into  effect  the  purposes  of  the  act. 

In  consequence  of  the  Company's  having  pulled  down 
such  houses  and  buildings  under  the  last  London  Dock 
Act  as  aforesaid,  aud  destroyed  the  streets,  &c.  which  com- 
prised the  same,  Ann  Lammiman,  as  the  occupier  of  the 
public  house,  lost  several  customers,  who  were  inhabitants 
of  houses  so  pulled  down,  frequenting  the  said  public 
house,  and  by  reason  of  such  pulling  down  of  houses^  the 
neighbourhood  of  Star  Street  is  become  less  populous  than 
it  used  to  be,  and  in  consequence  thereof,  and  of  the  stop- 
ping up  of  the  streets  above  mentioned,  part  of  the  casual 
and  local  custom  of  the  public  house  has  become  lost,  in- 
asmuch as  no  passengers  from  those  streets  can  now  pass 
directly  into  Star  Street,  and  the  passengers  along  Stat 
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Street  in  either  direction  have  become  much  less  numerous ;        isde. 
and  by  these  means  the  profits  of  the  business  carried  oo 
at  the  public  house  have  been  diminished,  and  the  good- 
will of  the  trade  lessened  in  value,  and  the  pecuniary  value  t^j^  jj^u 
of  the  premises  either  to  sell  or  to  let  as  a  public  home  or     Compftny, 
sAop,  but  noi  at  a  private  rtndinee,  is  also  less.  '"imd  mo^.' 

The  said  additional  entrance  was  carefully  and  properly 
made  by  the  Company,  and  the  several  cuts  and  works 
hereinbefere  mentioned  were  all  necessary  and  proper  for 
the  completion  thereof,  and  for  carrying  into  effect  the  pur- 
poses of  the  said  act  of '  parliament;  and  in  executing  the 
same^  the  Company  have  done  as  little  injury  to  the  pro« 
perty  and  interests  of  other  parties  as  possible. 

If  under  the  circumstances  the  Court  shall  be  of  opinion 
that  the  injuries  above  mentioned,  or  any  of  them,  en- 
title the  owners  or  occupier  of  the  said  messuage,  public 
house,  or  premises,  to  a  coinpensation  from  the  Company, 
nnder  9  Geo.  4,  c.  cxvi.  s.  89.  above  mentioned,  or  any 
other  of  the  provisions  of  the  said  act,  a  peremptory  man- 
dasBus  is  to  issue  for  compensation  for  such  injuries.  If 
the  Court  shall  be  of  a  contrary  opinion,  the  rule  for 
quashing  the  return  is  to  be  discharged. 

F.  KeUy,  for  the  prosecutors  of  the  writ.  The  question 
is,  whether  the  prosecutors  are  **  persons  having  an  estate 
or  interest,  not  less  than  a  tenancy  from  year  to  year,  in  any 
houses,  lands  or  hereditaments,"  who  are  ''  injured  in  their 
estate  or  interest  by  the  making  of  any  such  cut,  sluice, 
bridge,  road,  or  other  work,"  made  by  the  Company  under 
the  authority  of  9  Geo.  4,  c.  cxvL,  so  as  to  be  entitled  to 
compensation  under  die  89th  section.  That  the  estate  of 
the  prosecutor  is  sufficient  in  point  of  duration  is  clear, 
and  it  is  submitted  that  the  dimmution  in  value  of  the 
appficant's  premises  is  such  an  injury  as  the  89th  section 
contempbtes.  By  the  works  of  the  Company  several  tho* 
ronghiisrea  leading  to  the  prosecutor's  premises  have  been 
slopped^  whereby  the  value  of  those  premises  as  a  public 
or  shop  is  diminished.    {Cokridg9,J.  SectigQ54^ 


The  Kmo 

V. 
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1836.  which  provides  remedies  to  persons  whose  premises  are 
taken  by  the  Company,  gives  compensation  for  good^wUL 
In  this  clause,  which  relates  to  premises  not  taken  by  the 

-r  ^\.  .  Company,  good -will  is  not  mentioned.  Your  claim  seems 
Company,     to  be  for  an  injury  to  the  good-mil^    The  claim  is  in  re- 

*  and  anther*  ^P^^^  ^^  ^^e  deterioration  of  the  premises  as  a  public-house 
or  shop.  As  the  premises  have  hitherto  been  used  as  a  pub- 
lic house  only,  it  is  only  as  such  that  they  could  enjoy  any 
good'^will^  which  in  fact  attaches  to  the  trade  independently 
of  the  house,  and  may  be  severed  from  the  locality.  As  a 
shopf  generally,  no  good-will  can  attach  to  the  house.  Tlie 
value  which  these  premises  formerly  possessed  as  a  public 
house  or  shop,  beyond  that  which  it  would  have  possessed 
as  a  private  residence,  must  have  arisen  from  the  conveni- 
ency  for  trade,  which  it  derived  from  the  numerous  tho- 
roughfares through  which  access  was  obtained  to  it.  The 
meaning  of  the  statement  in  the  special  case  is,  that  if  the 
premises  had  been  put  up  to  auction  before  the  destruction 
of  the  thoroughfares,  a  higher  price  would  have  been  ob- 
tained, owing  to  ihe  conveniency  for  trade,  than  could  now 
be  produced.  Had  this  act  of  parliament  not  passed,  the 
Company  would  have  been  liable  to  an  action  at  the  suit 
of  the  applicants,  as  well  as  to  an  indictment  for  a  nuisance, 
if  they  had  obstructed  these  highways,  although  as  owners 
of  the  adjoining  lands  they  might  certainly  have  pulled 
down  the  houses  upon  it,  and  thus  have  destroyed  the 
neighbourhood,  without  being  liable  to  be  sued  for  the  in- 
jury which  the  applicants  would  have  sustained  thereby. 
By  this  act  the  Company  are  authorized  to  stop  up  these 
highways ;  but  it  is  submitted  that  the  legislature,  at  the 
same  time  that  it  gave  to  the  Company  these  extensive 
powers,  intended  by  sect.,  89  to  provide  a  remedy  for  per- 
sons situated  as  the  prosecutors  are^  in  lieu  of  the  right  of 
action  which  they  would  otherwise  have  had.  It  is  diflSicuU 
to  see  to  what  cases  this  clause  can  apply,  if  not  to  injuries 
such  as  those  which  form  the.  subject  of  the  present  com- 
plaint. The  obstruction  of  the  highways  leading'  to  the 
premises  is  an  injury  to  the  'Restate  or  interest"  of  the  pro- 
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tecutors.     The  argument  on  the  other  side  must  go  to  this         1836. 

extent,  that  if  the  Company  had  isolated  the  premises  by     J!^*^*^'^^ 
.  ^    «  ,     .  .  J  ,j  .  The  Kino 

cuttmg  off  all  access,  the  mjury  sustamed  would  not  have  v. 

given   a  right  to  compensation.       Wilkes  y.  liungerford  Lon<j^*£>ock 

Market  Company  {a)  much  resembles  this  case.  Compauy, 

inraHARTRBE 
and  another. 
Sir  F.  Pollock^  (with  whom  was  F.  Robinson^)  contrfl. 

The  question  turns  entirely  upon  (he  89th  section,  the  lan- 
guage of  which,  it  is  submitted,  does  not  apply  to  an  injury 
of  such  a  consequential  nature  as  that  sustained  in  the  pre- 
sent case.  The  clause  speaks  of  injuries  occasioned  by^ 
not  in  consequence  of  the  making  of  the  cut,  &c.  The 
estate  or  interest  in  the /lOtfse  is  not  injured  by  the  works. 
It  is  the  trade  alone  that  suffers  a  direct  injury,  and  that  is 
occasioned  by  the  destruction  of  the  neighbourhood.  The 
Company,  as  owners  of  the  land,  independently  of  the  act 
of  parliament,  were  authorized  in  destroying  the  neighbour- 
hood, by  pulling  down  the  houses ;  Rex  v.  Commissioners 
of  the  Nene  Outfall  {b);  and  the  obstruction  of  the  ways 
would  not  have  given  the  owner  of  these  premises  a 
right  of  action,  but  would  only  have  exposed  the  Company 
to  an  indictment  for  a  public  nuisance.  The  injury  com- 
plained of  is  clearly  an  injury  to  the  good-toilUc),  and  not  to 
the  estate  or  interest  of  the  parties,  in  the  house.  The 
meaning  of  the  8yth  sect  (which  seems  peculiar  to  this  act 
of  parliament,)  is^  that  if  the  Company's  works  approach  so 
near  to  premises  not  taken  by  them,  as  to  undermine  the 
foundation f  or  to  interfere  with  the  lights  of  those  premises; 
or  if  the  Company  should,  in  executing  their  works,  injure 
a  party-wall,  or  in  i^ny  other  way  directly  injure  such 
premises  by  making  the  cut,  8lc.,  then  they  should  give 

•   (a)  2  ^ngh.  New  Cases,  281.  nerally   called    good^UL     If  a 

(6)  4  M.  &  R.  646 ;  9  B.  &  C.  bouse  in  Cheapside,  occupied  by 

875.    And  see  3  Bingh.  N.  C.  34.  a  mercer,  be  let  to  a  grocer  or  an 

(c)  The  right  to  carry  on  tome  ironmonger,  the  full  rent  mny  be 

trade,  though  diflTereut  from  that  obtained;  teem,  if  it  imiU  be  used 

of  the  outgoing  tenant,  is  not  ge-  as  a  private  dwelliog. 
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1836.        compensation  to  all  persons  having  an  estate  or  interest 

beyond  a  tenancy  from  year  to  year.     If  the  clause  were  to 

have  the  extended  application  sought  to  be  given  to  it,  the 

Lo  d'^^Dock  ^^'"P^J^  would  be  exposed  to  endless  and  frivolous  claims 

Compiuiy)     in  respect  of  consequential  damage.      In   WiUces  v.  The 

'aiid  another"  Hungerford  Market  Company ^  the  Company  had  exceeded 

their  powers ;  whereas  here  it  is  not  pretended  that  the 

Company  have  done  any  act  not  authorized  by  the  legisla^ 

ture. 

JR.  Kelly t  in  reply.  The  injury  is  not  to  the  good-will, 
for  that  would  relate  to  the  trade  of  a  publican  only; 
whereasy  the  injury  is  to  the  house  as  a  $hap  generally.  It 
is  no  answer  to  this  to  say»  that,  as  a  dwelling-house,  the 
premises  are  not  diminished  in  value,  for  the  premises  can 
never  have  been  intended  to  be  used  as  a  dwelling-house 
only.  Were  a  public  work  to  be  made  so  as  to  intersect 
Portland  Place^  and  thereby  a  house  were  injured  as  a 
residence,  it  would  be  no  answer  to  say,  that  for  a  shop  it 
was  of  the  same  value. 

Cfir«  ado,  vult. 

On  a  subsequent  day  in  the  term  judgment  was  deli- 
vered, as  follows^  by 

Lord  Dbnman,  C.  J. — ^The  question  raised  on  this 
return  is,  whether  the  Company,  in  making  certain  works 
authorized  by  9  Geo»  4,  c.  cxvi.,  are  made  liable  by  the 
Sgth  sect,  of  that  Act,  to  compensate  the  prosecutor  for 
the  consequential  injury  resulting  therefirom  to  their  pro- 
perty. 

Before  adverting  to  the  words  of  the  clause,  it  is  neces* 
sary  to  state  distinctly  the  injurious  consequences  alleged 
to  have  arisen  from  the  acts  of  the  Company.- — ^These  are, 
the  destruction  of  the  neighbourhood  by  the  formation  of 
the  basin  and  cut  on  ground  before  covered  by  houses, 
and  the  stopping  up  of  several  public  thoroughfares,  which 
gave  a  direct  passage  to  and  from  and  by  the  house  in 


£AST£R  TERM,  VI  WILL*  IV.  307 

question.     By  these  acts,  the  return  states,  the  direct  and        1836. 
casual  custom  of  the  premises  is  diminished,  and  •*  its  pe-     Jl^L*"^ 
cuniary  value  to  se)l|  or  to  let,  as  a  public«house  or  shop,  v. 

but  not  as  a  private  house,  is  less."  LondJJ  Dock 

The  question,  upon  the  words  of  the  89tli  section  (which  Company, 
his  Lordship  here  read)  is, — Have  the  Company,  by  the  ^^  another, 
making  of  the  cut,  sluice,  bridge,  road,  or  other  work, 
injured  the  complainants  in  their  estate  or  interest  in  those 
premises  r  In  the  argument  for  the  aflirmative,  much  stress 
was  not  laid  upon  the  loss  of  neighbourhood;  indeed,  it  is 
dear  that  the  Company,  having  become  the  lawful  pro* 
prietors  of  the  site,  had  full  power  to  pull  down  the  houses, 
to  keep  it  uninhabited,  or  turn  it  to  any  use,  not  a  nuisance 
to  the  public  or  to  individuals,  which  yet  might  deprive  the 
tradesmen  in  the  vicinity  of  many  advantageous  customers* 
It  was  conceded  also,  that  an  injury  merely  to  the  good-will 
of  the  premises,  was  not,  as  a  substantive  injury,  within  the 
words  of  the  section  ;  but  it  was  alleged  that  the  stopping 
up  of  any  public  way,  by  which  the  owner  or  occupier,  or 
hiB  customers  local  or  casual,  had  the  most  convenient  and 
direct  communication  with  his  house,  and  the  compelling 
them  to  go  by  a  circuitous  or  less  convenient  route,  was  an 
injuiy  to  such  owner  or  occupier  in  his  estate  and  interest 
in  such  house ;  and  that  being  so,  the  amounts  of  the  usual 
resort  before  and  since  the  act  of  stopping  might  be  con- 
sidered as  showing  the  quantum  of  damage  sustained.  In 
support  of  this  argument,  the  case  of  Wilkes  v.  The  HuH" 
gerford  Market  Company  (a),  was  relied  on.  We  see  no 
ground  to  impeach  the  authority  of  that  case,  but  it  has  no 
bearing  on  the  present.  There  the  act  producing  the 
injury  was  unauthorized  by  any  statute.  For  the  period 
complained  of,  it  was  a  public  nuisance  which  might  have 
been  indicted,  and  that  was  the  difficulty  cast  upon  the 
prosecutor,  to  which  a  sufficient  answer  was  given,  by 
shewing  that  the  specific  injury  of  which  he  complained 

{a)  H  Bingh.  New  Cases,  <281. 
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1836.        was  one  felt  by  him  alone,  and  beyond  the  common  and 

^"^^^^^      public  nuisance.      Here   the   act  is    in    its    full    extent 

V.  authorized ;  there  is  no  public  nuisance ;  and  if  the  injury, 

,     ,^®      .   by  loss  of  trade,  be  put  out  of  the  question,  there  is  no 
London  Dock     •'.  .  ,        ^  .      <  .^  .    i  .  r         i.  • 

Company,      private  mconvenience  sustamed  beyond  the  public.     It  is 

"and^nothe"  ^l^^'n^^^'y  «tated,  that  it  is  only  "to  let  or  sell  as  a  public- 
house  or  shop;"  in  other  words,  in  respect  of  its  good- will, 
that  the  pecuniary  value  of  the  house  is  diminished. 

We  must,  however,  decide  this  question  on  the  words  of 
the  section,  calling  in  aid,  of  course,  the  other  provisions 
of  the  Act ;  and  so  considering  it,  we  are  of  opinion  that 
the  case  of  the  prosecutors  is  not  brought  within  any 
reasonable  construction  of  the  section.  The  inconvenience 
they  complain  of  is  not  only  one  common,  in  a  greater  or 
less  degree,  to  every  inhabitant  in  the  neighbourhood,  but 
it  is  the  necessary  consequence  of  a  lawful  act  done  by  the 
Company.  It  was  impossible  to  make  the  basin  and  cut,  (which 
it  was  the  very  object  of  the  statute  to  enable  the  Company 
to  make,)  without  destroying  the  neighbourhood  and  stop- 
ping up  these  thoroughfares.  This  necessary  consequence 
must  have  been  foreseen ;  and  if  it  had  been  intended  to 
give  any  compensation  for  it,  (considering  its  very  large  and 
indefinite  extent,)  it  is  hardly  to  be  conceived  that  language 
should  have  been  used  so  hypothetical  and  so  vague  in  its 
meaning,  as  that  of  the  b9th  section  would  be,  supposing  it 
to  extend  as  the  argument  of  Mr.  Kelly  required. 

But  the  language  of  the  section  is  apt,  and  its  hypotheti- 
cal form  proper,  if  we  read  it  as  intended  to  provide  for 
the  contingent  and  unforeseen,  but  direct  injury,  which 
might  or  might  not  be  occasioned  by  some  positive  act  of 
the  Company ;  as  if  by  their  cut  or  bridge,  or  any  other 
work,  they  had  weakened  ihefoundaiion,  darkened  the  lights, 
stopped  up  the  drains,  or  done  any  similar  injury  to  the 
houses,  lands,  or  hereditaments,  of  any  person  having  an 
estate  or  interest  not  less  than  a  tenancy  from  year  to  year; 
the  object  of  which  limitation  plainly  appears  to  have  been 
to  exclude  the  vexatious  claims  likely  to  be  made  by  persons 
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having    no    permanent    interest,    on    account   of    trifling 

inconveniences  which  might  be  sustained  in  the  progress  of 

the  works.  y^ 

Upon  the  whole,  we.  are  of  opinion  that  the  claim  cannot  ^     J^^^    , 
.      ,         ,    ,        ,  ,  London  Dock 

be  sustamed,  and  that  the  return  to  the  mandamus  is  sufli-      Company, 

cient  ^"  **  Hartree 

and  another. 
Rule  for  quashing  the  return  discharged. 


Clarke  and  others  v.  Spence  and  others. 

XROVER  by  merchants  at  Newcastle-upon-Tyne,  against  A.  contracted 
the  assignees  of  John  Brunton,  of  Southwick,  near  Sunder-  ^^r  B,  accord- 
land,  ship-builder,  for  the  value  of  a  ship.     Plea(£i):  the  ing  to  certain 
general   issue.     At  the  trial  before  Aldersofij  B.,  at  the  under  the  su-' 

Durham  Spring  Assizes,  1834,  a  verdict  was  found  for  the  Pjnj^jendence 
•^      °  '  '  .  of  B.'s  survey- 

plaintiffs  for  1002/.  1 15.,  subject  to  the  following  case  : —     or  C.,theDrice 

5th  July,  1832.     A  contract  was  entered  into  between  [^sJSments^at 

the   plaintiffs  and  Brunton,  the  bankrupt,  by  which  Brun-  prescribed 

ttm  was  to  build  a  ship  for  the  plaintiffs.     This  contract  ^ofi^.    y^fter 

contained  very  special  stipulations  respecting  the  dimensions  }^^  ^^  ^^^® 

'         .  ,  instalineDts 

and  form  of  the  ship,  the  materials  to  be  used,  the  fittings  had  been  paid, 

to  be  put  in,  and  other  matters  relating  to  the  ship ;  and  it  JJ^^^^^^^e ^ 

was  thereby  agreed  that  Brunton  should  build  for  the  plain-  due,  a  fiat  in 

tiffs  a  vessel  of  the  given  dimensions,  to  be  finished  in  every  gued  mwm^^ 

respect  in  the  manner  pointed  out,  for  the  sum  of  3400/.,  ^-i  ^h^  »*- 

payable  as  follows : — "  When  the  vessel  should  be  rammed,  ^^[,ich  pro- 

400/.— when  timbered,  400/.— when  decked,  400/.— when  c*^}*^.?"*'  ^ 

the  building  of 

launched,  500/. — and  the  residue,  1700/.,  to  be  paid  for  by  the  ship,  but 

would  not  al- 

(fl)  Before  the  New  Rales  of  Pleading  of  H.  4  IF.  4,  {ante,  vol.  iii.  1,)  ^^^^^^  l^l 

--  into  operation.  ro"ril!*"ThV 


third  and  suc- 
ceeding instalments,  and  also  the  balance  doe  upon  the  completion  of  the  ship,  were 
tendered  by  B.  and  refused  by  the  assi^ees,  who  ultimately  sold  the  ship  to  D. 

Held,  first,  That  the  general  property  in  the  ship  had  sufficiently  vested  m  B.,to  enable 
him  to  maintain  trover  against  the  assignees. 

And,  secondly,  Ttiat  evidence  that  the  ship  was  in  the  order  and  disposition  of  A, 
at  the  time  of  the  bankruptcy,  as  reputed  owner,  was  not  admissible. 

VOU  VI.  P  D 
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1836.        bills  at  four  and  six  months,  for  the  moiety  of  sacb  residue 
^T^^^      respectively:'* — Mr.  Heward  to  superintend  the  building  of 
and  others     the  vessel,  and  to  be  paid  40/.  for  the  same ; — the  vessel  tfl 
Spehce       ^^  launched  in  December  tlien  next, 
and  others.         Brunton  proceeded  to  build  the  vessel,  in  his  yard  at 
Southwick,  and  before  his  bankruptcy  the  vessel  was  ram"* 
med  and  timbered.     Two  instalipents  of  the  agreed  price, 
viz.  400/.  when  the  vessel  was  rammed,  and  402/.  lis.  when 
the  vessel  was  timbered,  were  duly  paid,  according  to  the 
agreement,  by  the  plaintiffs,  to  Brunion  before  his  bank- 
ruptcy ;  and  the  further  sum  of  200/.  was  paid,  by  way  of 
anticipation,  on  account  of  the  third  instalment,  to  Brunton 
by  the  plaintiffs,  p^evio^8ly  to  his  bankruptcy, 

25th  October,  1832.  After  the  paypnent  of  the  l^efqfer 
mentioned  sums,  (amounting  together  |o  lOQ^/.  1 UO  wd 
after  the  ship  was  all  timbered  and  planked,  ^ypept  ^boqt 
five  planks  outside,  bi|t  not  decked|  BrunfQn  b^pao)^  {t 
bankrupt. 

ist  November,  18S2.  A  fiat  in  bankruptcy  issued 
against  Brunton. 

l6th  November,  ldd9«  The  defendants  were  (iu)y  ^pr 
pointed  his  assignees;  and  thereupon,  as  such  ^ssign^^s, 
took  possession  of  ftU  the  ships  apd  other  effiepts  on  ^e 
premises  of  Brunton^  and»  aipongst  pthef  thiqg8|  of  t|ie 
frame  of  the  vessel  in  question. 

97th  November,  1832.  The  plaintiffs  gave  tp  \\\^  der 
fendants  a  notice,  stating  that  the  vessel  was  the  property  pf 
the  plaintiffs,  and  demanding  a  delivery  of  it;  bMt  po  psonpy 
was  then  tendered.  A  week  or  two  after  Christmas,  1832, 
and  not  before,  the  defendants  proceeded  to  cpnipletg  the 
vessel. 

7th  February,  1833.  The  plaintiffs  served  on  the  de- 
fendants a  notice  in  writing,  that  they  required  that  Mr. 
Heward,  the  person  appointed  by  them  to  superintend  th^ 
building  of  the  vessel,  should  be  allowed  to  inspect  ^nd 
superintend  the  same  accordingly ;  and  that  if  the  defendr 
ants  refused  to  accede  thereto,  and  the  vessel  should  be 
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found,  when  finished,  to  be  deficient  in  any  respect  from        1886. 
the  terms  of  the  said  contract,  they  would  hold  the  defend-      ^' 
^nts  personally  responsible  for  such  deficiency.  and  others 

1st  March,  i88S*      When   the  third  instalment  would       spbnck 
have  become  payable,  according  to  the  terms  of  the  con-    and  others. 
tract,  supposing  no  alteration  to  have  been  produced  by 
tb^  iqtervening  bankruptcy,  200/.,  as  for  the  b)|lance  of  the 
Sflid  third  instalment,  then  unpaid,  was  tendered  by  the 
plainti^  tq  the  defendants,  and  by  them  refused. 

d3rd  March,  1833.  The  ship  was  launched.  A  bill  at 
Uiree  months  for  500/.  as  for  the  fourth  instalment,  accord- 
ing to  the  terms  of  th^  agreement,  was  tendered  in  payment 
of  such  instalment  by  the  plaintiffs  to  the  defendants,  but 
refused  by  the  defendants. 

14di  June,  1833.  The  defendants  put  up  the  vessel  for 
sale  by  public  auction ;  and  it  was  at  that  auction  bought 
io  by  the  defendants,  who  afterwards  sold  the  vessel  by 
private  contract  for  2600/. 

After  the  auction,  and  before  the  sale  was  completed, 
the  plaintiffs  tendered  to  the  defendants  the  sum  of  1750/., 
which,  with  1002/.  lU.  paid  as  aforesaid,  make  together 
2752/.  1  U.in  payment  for  the  vessel,  and  demanded  of  them 
die  vessel,  which  the  defendants  refused  to  deliver.  The 
vessel  was  never  of  greater  value  than  2750/. 

Heward,  the  person  appointed  to  superintend  the  build- 
ing of  the  vessel,  was  called  as  a  witness  for  the  plaintiffs, 
and  stated  that  he  was,  during  the  building  of  the  vessel, 
duly  authorized  by  the  plaintiffs  on  their  behalf  to  superin- 
tend the  building  of  such  vessel ;  that  he  had  been  engaged 
in  superintending  the  building  of  other  vessels,  as  well  for 
die  plaintiffs  as  other  persons,  in  the  building  yard  of  Brun- 
t07i,  and  in  other  ship  building  yards ;  that  when  the  pieces 
of  timber  for  the  vessel  were  ready  for  the  heel,  stem,  and 
stem  post,  he  was  sent  for  by  Brtinton  to  look  at  them 
previously  to  their  being  prepared  for  those  purposes ;  that 
be  inspected  them  with  Brunton,  and,  having  approved  of 
them,  they  were  immediately  prepared,  and  when  ready  to 
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put  together  he  attended  for  that  purpose,  and  saw  the 
flam  set  up ;  that  Brunton  showed  him  the  plan  of  the 
vessel,  and  consulted  with  him  thereon,  which  he  approved, 
and  from  that  time,  until  BruniotCs  failure,  he  attended 
daily  at  the  building  yard  to  inspect  and  superintend  the 
work  as  it  proceeded ;  that  three  or  four  times,  or  more, 
during  the  progress  of  the  work,  he  rejected  timber  and 
other  things  that  were  about  to  be  put  into  the  vessel,  on 
account  of  their  insufficiency,  and  upon  making  objection 
thereto  they  were  removed ;  that,  upon  one  occasion, 
Brunton  persisting  in  putting  a  timber  into  the  ship  which 
Heward  had  objected  to,  one  of  the  plaintifij  attended  and 
insisted  on  its  being  removed,  and  it  was  by  Bntnton's 
orders  removed  accordingly ;  that  he  had  for  several  years 
been  employed  to  inspect  ships  for  various  persons  in  the 
progress  of  building,  and  that  he  never  knew  an  instance 
of  a  single  timber  or  plank,  that  had  been  passed  by  him 
and  fixed  in  the  vessel,  ever  having  been  afterwards  removed 
by  the  builder,  or  timbers  approved  by  him  for  building, 
afterwards  used  by  the  builders,  unless  for  the  purpose  of 
completing  the  vessel  under  his  inspection ;  that  Heward^ 
after  Brunton  s  failure,  and  when  he  understood  the  defend- 
ants were  proceeding  to  finish  the  vessel,  attended  at  the 
building  yard,  and  stated  that  he  had  come  there  for  the 
purpose  of  inspecting  the  progress  of  the  work  on  behalf  of 
the  plaintiffs,  as  usual ;  this  he  did  for  several  days  until 
he  was  ordered  off  the  premises  by  the  foreman,  at  the 
instance  of  defendants. 

Evidence  was  offered  on  the  part  of  the  defendants,  that 
the  vessel  was  in  the  order  and  disposition  of  the  bankrupt, 
as  reputed  owner,  at  the  time  of  the  bankruptcy ;  which 
evidence  was  rejected. 

The  questions  for  the  opinion  of  the  Court  are,  first, 
whether  the  plaintiffs  are  entitled  to  maintain  trover.  If 
they  are,  the  verdict  is  to  be  entered  for  the  plaintiffs, 
damages  100£/.  ]l5.  If  not,  a  nonsuit  to  be  entered. 
Secondly,  whether  the  evidence,  as  to  reputed  ownership. 
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was  properly  rejected.     If  so,  the  verdict  is  to  stand;  if 

not,  there  is  to  be  a  new  trial  (a). 

Clarke 
This  case  was  argued  in  Michaelmas  term,  1835,  before     and  others 

Paiiesout  J.,  Williams,  J.,  and  Coleridge^  J., — Lord  Den-       g  ''• 

many  C.  J.,  being  absent  on  account  of  indisposition.  and  others, 

TV.  ff.  fVatson,  for  the  plaintiffs.  Under  the  terms  of  First  point: 
the  agreement,  the  several  portions  of  the  ship,  as  the  p^rty'in  ven*^ 
building  of  it  proceeded,  vested  in  the  plaintiffs.  The  dee. 
contract  was  to  build  a  vessel  of  certain  dimensions,  under 
the  inspection  of  Heward,  who  had  the  right  to  determine 
as  to  the  sufficiency  of  every  timber  used  in  the  work. 
The  price  was  to  be  paid  by  the  plaintiffs,  not  at  one,  two, 
or  three  months,  but  at  particular  periods  regulated  by  the 
progress  of  the  work.  The  builder  had  no  right  to  change 
the  vessel  and  to  give  the  plaintiffs  another  of  the  same 
dimensions:  The  plaintiffs  were  entitled  to  receive  the 
same  which  was  building  under  their  inspection,  and  which 
therefore  became  appropriated  to  them.  Woods  v.  Rus- 
sell (fi)  was  a  case  very  similar  to  the  present,  and  has  often 
been  cited  with  approbation.  It  is  true,  that  the  judgment 
there  was  grounded  upon  facts,  which  do  not  enter  into 
this  case,  but  the  following  passage  occurs  in  it :  *'  The 
payment  of  these  instalments  (which  were  instalments  pay- 
able as  in  the  present  case)  appears  to  us  to  appropriate 
specifically  to  the  defendant  the  very  ship  so  in  progress, 
and  to  vest  in  the  defendant  a  property  in  that  ship,  and 
that,  as  between  him  and  the  builder,  he  is  entided  to  insist 
upon  the  completion  of  that  very  ship,  and  that  the  builder 

(a)  The  marginal  notes  to  the  3.    That,    under    the    circura- 

special  case  were  as  follows :—  stances,    trover    may    be    main- 

1.  The  plaintifis  contend  that  tained. 

the  property  passed  successively  in  4.  That  the  evidence  of  reputed 

each  portion  of  the  ship  as  it  was  ownership  was  properly  rejected. 

completed.  The  defendants  contend  the  con- 

9.  That  no  tender  was  requisite  trary. 

sohseqoent  to  the  bankruptcy ;  and  (^)  &  Bam.   &   Aid.    943;    1 

if  requisite,  that  a  sufficient  tender  Dowl.  &  Ryl.  587. 
was  made. 
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18  not  entitled  to  require  bim  to  accept  any  other/'  If  that 
opinion,  which,  it  will  be  ob»erfedj  was  giten  after  two 
terms'  consideration,  be  law,  it  is  a  conclusite  authority  in 
favour  of  the  plaintiffs.  Here  too  there  was  a  specific 
appropriation  as  soon  as  each  instalment  was  paid<  Mkck^ 
low  V.  Mangks  (a)  also  bears  some  similarity  to  the  pre- 
sent case ;  but  it  is  submitted,  that  if  the  contract  there 
resembled  the  one  now  in  question  in  all  its  circumstaAces^ 
that  decision  cannot  be  law.  If,  as  would  seem  probable 
from  the  judgment  of  Heath,  J.,  in  that  case,  the  contract 
did  not  tie  down  the  builder  to  deliver  any  specific  vessel, 
and  the  payment  was  to  be  made  at  certain  times,  the 
builder  was  at  liberty  to  substitute  any  Other  barge  which 
might  answer  to  the  terms  of  the  contract.  And  upofi  that 
assumption  the  case  seems  to  have  beeh  disposed  df  by 
Abbott,  C.  J.,  in  Woods  v.  Russell,  the  doctrine  of  which 
judgment  is  supported  by  every  principle  in  the  law  of 
contracts.     In  d  Blaekstone*s  Comm.  448,  it  is  Said  {b) 


(a)  1  Taunt.  318. 

(6)  For  this  is  cited  Hob.  41. 
It  is  only  to  the  latter  branch  of 
this  proposition  that  the  authority 
cited,  Cowper  v.  ^m^rews,  applies; 
where  Lord  Hobart  says,  by  way 
of  illastration,  "  I  sell  you  my 
horse  for  102.;  you  shall  not  take 
my  horse  unless  you  poy  me  10/. 
18  iS.  4,  5,  and  14  H.  8,  23,  except 
I  do  expressly  gite  you  day,  atid 
yet  in  this  case  you  (the  persons 
are  here  changed)  may  let  your 
horse  go  and  have  an  action  of 
debt  for  your  money.** 

The  first  case  referred  to  by  Lord 
E6bart,T.  18J5.4,  fo.  5,  pi. 80,  H. 
J  8  £.  4,  fo.  9 1,  pi.  1,  was  the  case  of 
a  sale  for  90L  of  400  oaks,  growing 
upon  the  lands  of  the  wife,  who 
died  after  200  were  cut  and  10^ 
paid.  Hie  husband  (or,  as  stated 
in  fo.  21,  the  executors  of  the  hus- 
band, who  died  living  the  wife) 


brought  debt  for  the  remaining  10/., 
and  recovered,  on  the  grooiid  thsc 
the  debt  was  not  apportibnable-. 
And  see  Bro.  Abr.  tit.  Apportion* 
meut,  pi.  25;  tit.  Contract,  pi.  26. 
The  second  case  referred  to  by 
Lord  Eobart  is  {Wheekr't  cftsi»,)0. 
14  H.  8,  fb.  17  &  S2,  where  Bndr 
net  says,  arguendo,  "  If  I  sell  you 
my  horse  for  30/.  and  we  are  both 
agreed,  and  t  accept  a  penny  as 
earnest*  that  is  a  perfto  cOntrACt, 
and  you  shall  have  the  horse  and 
I  shall  have  an  action  for  the 
money.  But  if  I  am  willing  to 
sell  {n  jeo  veux  vendre)  yon  my 
horse  for  90/.,  and  yoa  say  that  you 
will  give  10/.  for  him,  and  I  vAf 
that  I  am  content,  still,  if  yott  do 
not  pay  the  money  immedtalriy 
but  go  away,  that  is  no  bargain; 
for  I  am  not  content  that  you  shall 
have  my  horse  except  for  20/.;  and 
notwithstanding  that  you  say  that 
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"as  soon  as  the  bargain  is  struck,  the  property  of  the 
goods  is  transferred  to  the  vendee,  and  that  of  the  price  to 
the  vendor;  but  the  vendee  cannot  take  the  goods,  until 
he  tenders  the  price  agreed  on.**  Immediately^  then,  that 
the  property  is  vested,  and  the  right  of  possession  acquired 
by  payment  or  tender  of  the  price,  trover  will  lie.  The 
same  dootrine  is  recognized  in  Atkinson  v.  Bell{a).  Iii 
that  case»  A.  received  an  order  from  JB.  for  spinning«frames. 
A.  employed  C  to  make  the  frames  for  JB.,  and  informed 
the  latter  that  he  bad  so  done.  After  the  frames  had  been 
completed.  At  ordered  them  to  be  altered.  They  were 
afterwards  completed  according  to  this  new  order^  and 
packed  up  in  boxes  for  fi.,  who  refused  to  accept  them. 
It  was  held,  that  C.  could  not  recover  against  B.  for 
goods  bargained  and  sold,  or  for  Work  and  materials.  In 
delivering  his  judgment  in  that  case,  Bayley,  J.|  com- 
diented  upon  WmkU  v.  RusselL  After  expressing  his  opi- 
nion that  there  had  been  no  appropriation  of  the  specific 
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you  are  content,  still  that  is  not 
perfect;  for  j^od  do  not  pay  the 
moiiey,  and  so  yoa  do  not  perfbrol 
the  agreement." 

The  first  branch  of  the  proposi- 
tion does  not  appear  to  oe  stated 
with  tht  Itemed  Cmninentator's 
lisoal diflunctness.  The  "property 
of  the  price"  is  do  otherwise  trans- 
ferreci  to  the  vendor,  than  that  he 
Acquires  a  right  of  Hcticn  against 
tfatf  vetidM)  to  recover  the  amount, 
{8im$  V.  Bandf  onte^  vol.  ii.  608); 
and  if  the  terms  '  transfer  of  pro- 
perty' are  understood  in  the  same 
figurttdve  sens^  with  respefet  to  the 
gsods^  the  vtador  wonld  appear  to 
have,  as  in  the  civil  law,  onlf  a  right 
of  action  to  enforce  the  delivery, 
and  not  tlie  libsblute  immediate 
property  in  the  goods  themselves. 

According  to  the  modem  doc- 
trine of  our  courts  of  law,  (5  Man. 
&  Ryl.  657,  D.J  the  property  in 
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goods  sold  vests  absolutely  in  the 
vendee,  upon  the  making  of  the  con- 
tract, provided  the  sabjeet-matter 
of  the  sale  be  a  specific  individual 
chattel,  or  upon  the  designation  of 
the  specific  chattel,  if  the  sale 
were  originally  of  an  unadcSrtained 
individual  or  of  a  certain  giMfi- 
tity  only.  The  vendee  would  thus 
acquire  jut  m  re.  According  to 
the  civil  law,  thd  vendee  would 
acquire  only /uj  ad  rtm^ — a  right  of 
action  to  require  the  vendor  to 
deliver  the  specific  chattel  to  him. 
But  the  vender  not  acquiring  under 
eitheir  system,  either  a  property  in 
er  a  fight  to  the  delivery  of  any 
specific  pieces  of  money  as  the 
price  or  consideration  of  the  sale, 
has,  with  respect  to  the  price^  nei- 
ther jui  tft  re  nor  Jus  ad  rem, 

(a)  d  M.  &  R.  399|  8  B.  Sc  C. 
277;  poii,  418. 
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frames  by  the  maker,  so  as  to  vest  the  property  in 
them  in  the  defendants,  the  learned  judge  proceeded  as 
follows : — *'  The  case  of  Woods  v.  Russell  is  distinguish- 
able. The  foundation  of  that  decision  was,  that  as  by  the 
contract,  given  portions  of  the  price  were  to  be  paid  ac- 
cording to  the  progress  of  the  work,  so  by  the  payment  of 
those  portions  of  the  price,  the  ship  was  irrevocably  appro- 
priated to  the  person  paying  the  money.  That  was  a  pur- 
chase of  the  specific  articles  of  which  the  ship  was  made. 
Besides,  there  the  ship-builder  had  signed  the  certificate  to 
enable  the  purchaser  to  have  the  ship  registered  in  his 
name ;  the  legal  effect  of  which  was  held  to  be  to  vest  the 
general  property  in  the  purchaser."  In  Carruthers  v. 
Payne  (a),  the  plaintiff  had  ordered  a  carriage  to  be  built, 
which  was  to  be  finished  according  to  certain  directions, 
and  for  which  he  paid  :  and  after  it  had  been  finished  in 
other  respects,  he  ordered  a  front  seat  to  be  added ;  but 
the  builder  not  executing  the  order,  the  plaintiff  sent  for 
the  chariot  several  times,  and  the  builder  promised  to  de- 
liver it.  Subsequently,  the  plaintiff  said  that  he  did  not 
want  the  chariot,  and  ordered  it  to  be  sold,  and  it  was  stand- 
ing in  the  builder's  warehouse  for  that  purpose,  the  front 
seat  not  having  been  added,  when  a  commission  of  bank- 
rupt issued  against  the  builder,  and  his  assignees  sold  the 
carriage  under  the  commission.  And  it  was  held  that  the 
plaintiff  had  a  sufficient  property  in  the  carriage  to  main- 
tain trover.  Among  other  cases  bearing  upon  the  question, 
that  of  Mucklow  v.  Marbles,  which  is  the  only  authority 
against  the  plaintiffs,  was  cited;  and  some  doubt  was 
thrown  upon  the  propriety  of  its  decision  by  the  observa'^ 
tions  of  Best,  C.  J.  and  Park,  J.  Rhode  v.  Thwaites  (b), 
and  Simmons  v.  Swift  {c),  shew  the  distinction  which  exists 
between  a  contract  of  sale  where  specific  goods  have  been 
appropriated  by  the  vendor,  and   accepted  by  the  pur*" 


(a)  5  Bingh.  270 ;    2  Moo.  & 
Payne,  429. 
(6)  6  Bamw.  &  Cress.  388;  9 


Dowl.  &  Ryl.  293. 

(c)  5  Bamw.  &  Cress.  857;  8 
Dowl.&Ryl.  693. 
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chaser,  and  one  where  something  remains  to  be  done  in 

order  to  ascertain  their  quantity  and  price.    In  the  former 

case  the  property  passes  to  the  purchaser,  in  the  latter  it     and  otben 

does  not  (a).     It  is  submitted  that  those  authorities  are       ^  *' 

applicable  to  and  govern  this  case.     Here  there  was  a  tpe-    and  others. 

cific  appropriation  of  the  ship  during  the  progress  of  the 

worky  sufficient  to  vest  the  property  in  it  in  the  plaintiflFs. 

In  order  to  bring  a  case  within  6  Geo.  4,  c.  l6,  s.  72,  it  Second  point: 
must  be  shewn^  not  only  that  the  goods  were  in  the  order  disposition  of 
and  disposition  of  the  bankrupt,  as  reputed  owner,  but  bankrupt, 
that  they  were  so  with  the  consent  and  permission  of  the 
true  owner.  Here  the  ship  was  not  to  be  delivered  to 
the  plaintiffs  until  it  was  finished.  Under  such  circum- 
stances,  there  could  not  be  any  consent  of  the  true  owner, 
and  therefore  any  evidence  that  the  bankrupt  was  the  re* 
puted  owner  would  have  been  unavailing.  In  order  to  be 
able  to  consent  the  true  owner  must  be  entitled  to  posses- 
sion.  Here  the  bankrupt  held  possession  in  his  own 
right,  and  not  in  that  of  the  true  owner.  In  Smith 
V.  Topping  (fi)  the  true  owner  had  permitted  his  goods 
to  remain  in  the  order  and  disposition  of  A»  until  the 
day  before  he  became  bankrupt,  and  then  demanded 
possession  of  them,  which  A.  refused  to  deliver;  and 
it  was  held  that  they  did  not  pass  to  il.'s  assignees. 
Carruthers  y.  Payne,  which  has  been  cited  on  the  former 
point,  is  to  the  same  effect.  The  case  most  like  the  pre- 
sent is  that  of  Muller  v.  Moss  (c).  There,  by  agreement 
between  B,  and  the  defendant,  B.  agreed,  on  payment  to 
him  of  a  sum  certain,  to  convey  to  the  defendant  a  dwell- 
ing-house, and  to  deliver  possession  of  all  the  household 
furniture  and  stock,  and  that  after  formal  possession  de* 
livered  to  the  defendant,  JB.  should  be  allowed  to  remain 
in  possession  for  three  months  without  paying  rent.  J5» 
having  become  bankrupt  within  the  three  months,  his  as- 
signees brought  trover  against  the  defendant  for  the  house- 

(41)  Vide  HortfaUv.  Fauntkro^,         (h)  Ante,  ii.491;  5 B<& Ad.074. 
5  Mann.  &  Byl.  657,  (a).  (c)  1  Mao.  h  Selw.  335. 
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bold  furnitttre,  &c.  But  Lord  Ellenborough,  C.  J.|  said^ 
*'  It  was  part  of  the  contract  that  the  bankrupt  should 
remain  in  possession  during  the  three  months ;  thel'efore^ 
during  that  period  he  was  in  of  his  own  rights  as  owner^ 
and  not  by  permission  of  the  true  owner/'  &c.  So  in  the 
present  case^  it  is  submitted^  that  until  the  ship  was 
completed,  the  bankrupt  retained  possession  of  it  in  his 
own  right,  and  not  by  consent  of  the  plaintiffs*  In  the 
Earl  of  Shaftezbury  ▼.  RuiteU^u),  the  question  Was,  whe- 
ther heir^Iooms  in  the  mansion-house  of  Blenheim,  which 
were  held  and  enjoyed  by  the  Duke  of  Marlborough^  with 
the  consent  of  the  owners,  under  certain  trusts,  were  liable 
to  be  distrained  upon  for  taxes  under  43  Geo.  S^  c*  90>  s. 
38.  That  question  depended  upon  whether  they  could  be 
considered  to  be  in  his  order  and  disposition  within  £1  JaCk 
1,  c.  19*  Bayle^f  J.,  in  delivering  his  judgment^  is  re- 
ported to  have  said,  in  reference  to  that  point,  *^  The  trustees 
were  the  real  owners,  but  they  did  not  permit  him  (the  duke) 
to  have  the  order  and  disposition  of  the  goods.  The  ohiy 
power  he  had  over  them,  was  derived  not  from  them,  but 
from  the  will  of  the  late  duke."  So  here,  all  the  order  and 
disposition  which  the  bankrupt  had  in  regard  to  the  shijl^ 
were  derived  from  the  original  contract,  not  from  the  con- 
sent of  the  plaintiffs.  Cases  will  be  cited  on  the  other 
side  where  property  has  first  been  assigned  by  a  bankrupt 
and  then  leased  back  to  him.  But  in  all  of  those,  the  only 
question  to  be  tried  was  as  to  the  reputation  of  ownership* 
Here  that  question  is  immaterial* 

The  plaintiffs  contend,  in  the  first  place^  that  particular 
portions  of  the  property  vested  in  them,  by  virtue  of  the 
agreement  and  the  several  payments;  and  secondly^  that 
the  ship  was  not  in  the  order  and  disposition  of  the  bank^ 
rupt  within  the  meaning  of  the  statute  6  Geo.  4,  c.  16,  Si  78* 


First  point.  Collman,  contri*  It  is  submitted,  first,  that  the  properly 

did  not  pass  to  the  plaintiffs,  but  remained  in  the  builder 

(o)  1  Barnw.  &  Cre^sw.  666;  3  Dowl.  6t  Rji«  Bh 
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down  to  the  titne  of  his  bankruptcy ;  and  secondly,  thttt 
supposing  the  vessel  to  be  the  property  of  the  plaintiffs, 
the  defendants  were  entitled  to  it  as  being  in  the  reputed 
ownership  of  the  bankrupt.    The  arguiiient  on  the  other 
side  is  bottomed  entirely  upon  Woods  v.  Russell.    No  other 
authority  has  been  produced  to  shew  that  property  ever 
parsed  in  this  anomalous  manner^  so  contrary  as  it  is  to  all 
established  rules  of  law.    Woods  v.  Russell,  had  it  been  de- 
cided upon  the  point  for  which  it  has  been  cited,  would  have 
been  tery  embarrassing.     But  in  that  case  the  ship  had  been 
registered  in  the  defendant's  name,  and  there  were  other 
facts  to  shew  an  actual   transfer    of   property  from  the 
builder.     In  giving  judgment,  Abbott,  C.  J.  said  : — "  But 
this  case  does  not  depend  merely  upon  the  payment  of  the 
instalments ;  so  that  we  are  not  called  upon  to  decide  hoW 
far  that  payment  vests  the  property  in  the  defendant,  be- 
cause  here  Paton  signed    the    certi6cate   to   enable  the 
defendant  to  have  the  ship  registered  in  his  (the  defendant's) 
name,  and  by  that  act  consented,  as  it  Seems  to  us,  that 
the  general  property  in  the  ship  should  be  considered  from 
that  time  as  being  in  the  defendant.''     It  is  not  disputed 
that  Mucklow  V.  Mangles  is  distinguishable  from  the  pre- 
sent case.    The  defendants  do  not  rely  upon  that  decision, 
biit  upon  the  general  principles  of  law.     Whenever  Woods 
t.  Russell  is  referred  to  as  an  authority,  It  is  always  upon 
the  point   as    to  registering.      A   case  of  Battersby    v. 
Gales  (a)  occurred  in  this  Court  in  Easter  Term,  1833,  in 
which  Woods  v.  Russell  was  cited,  and  which  might  have 
been  decided  upon  the  principle  now  cotitended  for,  hslcil 
the  Court  thought  the  principle  a  sound  one,  but  which 
went  off  upon  the  third  point  of  consideration  in  Woods  v* 
Russell.    That  point  was,  whether  the  defendant  Was  enti- 
tled to  take  possession  of  the  ship  before  he  had  paid  oi* 
tendered  the  amount  of  the  fourth  instalment.    And  upon 
that  point,  Abbott,  C.  J.,(6)  said,  "  Upon  the  last  question, 
however,  we  are  of  opinion  against  the  defendant.  Though 

(a)  Not  reported.  (6)  lu  Woods  v.  RustelL 
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the  general  ownership  was  vested  in  the  defendant,  the 
possession  remained  with  Paton;  and  as  the  bills  for  the 

aad  otben  third  and  fourth  instalments  were  to  be  given  at  the  launch- 
Spehcs       ^°^  ^^  ^^^  ^^^P*  vfl^en  launched,  Paton^  had  he  completed . 

and  otben.  the  ship,  would  have  had  a  lien  upon  it  until  those  bills 
were  given ;  and  as  the  defendant  thought  fit  to  take  the 
ship  before  it  was  complete,  after  having  given  bills  for  the 
first  three  instalments  only,  we  think  he  ought  to  have, 
given  a  bill  for  so  much  of  the  fourth  instalment  as,  accord- 
ing to  the  value  of  what  remained  to  be  done,  Paton 
was  entitled  to  receive :  and  that,  unless  what  remained  to 
be  done  would  be  equal  to  the  whole  of  the  fourth  instal- 
ment, his  taking  the  ship,  without  giving  or  tendering  such 
a  bill,  was  a  wrongful  taking."  So  in  Baltersby  v.  Gales^ 
the  first  and  second  instalments  had  been  paid,  but  before 
the  ship  came  to  the  point  at  which  time  the  third  instal- 
ment was  to  be  paid,  the  builder  became  bankrupt.  The 
purchasers  offered  the  assignees  a  portion  of  the  third  in- 
stalment, reserving  so  much  as  would  be  required  to  put 
the  vessel  in  the  state  in  which  it  ought  to  have  been 
before  that  instalment  became  due.  The  question  put  to 
the  jury  was,  whether  the  ship  was  worth  as  much  as  had 
been  offered.  They  found  that  it  was  worth  more  than 
the  whole  of  the  three  instalments,  and  the  assignees  had  a 
verdict.  And  the  Court  said,  that,  without  reference  to 
the  question  of  property,  it  vras  clear  that  the  plaintiffs 
ought  at  any  rate  to  have  tendered  the  full  value  of 
the  ship  at  the  time  when  those  instalments  were 
to  be  paid.  If  the  instalments  amounted  to  about  the 
value,  then  perhaps  it  might  be  held  that  the  pro- 
perty passed,  but  not  so  if  they  were  much  less.  [Pai* 
teson,  J.  I  have  a  short  note  of  JBaitersby  v.  Gales,  from 
which  it  appears  that  the  plaintiffs  were  merchants  at  Liver- 
pool, the  defendants  assignees  of  Brunton.  The  ship  was 
to  be  built  by  Brunton,  and  paid  for  by  instalments  of  500/. 
each,  the  first  to  be  paid  when  the  ship  was  rammed,  the 
second  when  it  was  timbered,  and  finally  £800/.  was  to  be 
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paid.     The  second  instalment  never  became  actually  due» 
because  the  ship  was  not  timbered ;  but  it  was  paid.     It 
was  put  to  the  jury,  whether  it  was  worth  the  1000/.  which 
had  been  paid,  and  the  question  for  the  Court  was,  whether 
the  judge  ought  to  have  put  it  to  them  to  say,  whether  it 
was  worth  more  than  1000/.,  according  to  the  contract  price. 
We  said  that  we  would  see  the  learned  judge  before  whom 
the  cause  was  tried,  and  I  think  that  the  case  went  off 
upon  that  point.     Woods  v.  Russell  was  certainly  cited  in 
the  argument,  but  I  do  not  know  whether  the  Court  con- 
sidered it  fully.]     Another  case  in  which  the  Court  might 
have  rested  on  the  supposed  decision  in  Woods  v.  Mus- 
sell,  but  declined  doing  so,  was  Goode  v.  Langley(a). 
That  was  trover  for  a  gig.    The  facts  were  as  follows: — 
A.  agreed  with  B.  to  make  a  gig  for  a  given  price.    The 
body  of  the  gig  and  wheels  were  selected  by  £.,  and  A. 
promised  to  deliver  it  in  a  few  days.    The  full  price  was 
paid.     Before  it  was  finished  it  was  seized  by  the  sheriff, 
under  a  fi.  fa.  against  A.    The  gig  was  afterwards  finished 
and  delivered  to  A,  with  the  assent  of  the  judgment  ere* 
ditor.    The  sheriff  having  afterwards  retaken  it  to  secure 
his  poundage,  it  was  held  that  B,  might  maintain  trover 
for  it.     If  under  these   circumstances  the  property  had 
passed  to  the  plaintiff,  there  would  have  been  a  clear 
ground  for  saying  that  it  did  not  pass  to  the  defendants,  or 
to  the  judgment  creditor.    The  Court  had  abundant  oppor- 
tunity for  asserting  the  principle  contended  for,  if  they  had 
any  confidence  in  it.    Instead  of  which  they  looked  through 
the  case,  and  merely  said  that  the  sheriff  had  no  right  to  take 
it  a  second  time.     [Patteson^  J.   There  was  no  payment 
there  by  instalments,  as  the  work  proceeded.    I  understand 
Mr.  Watson  to  contend  that  the  ship  roust  be  regarded  as  so 
many  several  ships,  each  of  which  vested  in  the  plaintiffs, 
as  soon  as  each  instalment  became  due  under  the  contract; 
so  that  the  parts  for  which  the  instalments  had  been  paid 
belonged  to  the  plaintiffs,  and  the  part  which  was  not  com- 
pleted belonged,  up  to  the  time  of  the  next  instalment 
(a)  9  DowL  &  RyL  791;  7  fianw  ft  Cressw.  26. 
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1836:  partly  to  the  plaintiffs^  and  partly  to  the  assignees.  My 
'^'^^  difficulty  is,  whether  the  plaintiffs  and  the  assignees  can  bp 
and  othen  considered  as  any  thing  more  than  tenants  in  common.] 
SvracB  '^^^  object  of  the  payments  on  account,  was  not  to  vest 
and  othen.  the  property  in  the  ship,  as  far  as  it  had  been  proceeded 
with,  but  to  enable  the  builder  to  proceed  with  so  very 
expensive  a  contract.  The  person  for  whom  the  ship  was 
building  advanced  money  to  the  builder,  when  he  saw  the 
ship  actually  proceeding.  Then  with  regard  to  the  inspep* 
tor : — The  object  in  appointing  him  was  of  course  to  see 
that  the  ship  was  not  badly  built,  and  also  to  prevent  any 
action  from  being  brought  afterwards  by  the  person  for 
whom  it  was  built,  as  upon  a  failure  to  build  it  properly. 
But  supposing  the  materials  selected  by  the  builder  and 
approved  of  by  the  inspector  to  be  appropriated  to  the 
particular  ship,  and  that  the  builder  wot|ld  be  bound  to 
deliver  a  ship  made  with  the  identical  materials,  it  does  no( 
follow  that  the  property  in  the  materials  passed  to  the  mer? 
chant.  Appropriation  and  property  are  not  identicaU  Is 
it  contended  that  the  property  in  each  particular  timber 
that  was  inspected  by  the  supeiintendent,  passed  to  die 
merchant?  If  so,  at  what  price  did  it  pass  i  Was  it  at  the 
market  price?  Not  so:  for  the  value  would  depend  on 
the  presence  of  the  particular  timber  in  the  place  and  under 
the  circumstances  iu  which  it  was  so  found  and  selected* 
Besides  which,  it  had  afterwards  to  be  wrought  upon,  and 
to  be  put  in  a  particular  place.  [W,  }f.  Watson.  By  the 
contract,  each  timber,  as  it  became  part  of  the  ship,  was 
appropriated  to  the  merchant,  subject  to  the  lien  of  the 
builder.  The  payment  of  the  instalments  only  divested  the 
lien,  and  after  such  payment  the  property  passed  to  him 
absolutely.]  If  so,  then  at  what  price  did  it  pass  i  It  can* 
not  be  supposed  that  the  property  passed  absolutely  upon 
payment  of  the  instalments,  unless  they  were  exactly  pro** 
portioned  to  the  value  of  the  whole  ship.  At  the  time  of 
the  bankruptcy  the  value  of  the  ship  was  1600/.  [W*  H. 
fVatsou.  The  ship  became  the  plaintiffs'  after  the  payment 
of  the  first  instalment,  and  all  that  was  added  afterwards 
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paased,  subject  to  the  lien  of  the  builder.     Coleridg€fJ.        1986. 
The  dictum  cited  from  fVaod^  v.  Russell,  is  to  the  effect      ^'^^'^'^ 
that  the  property  passed  as  the  several  iustalments  w^e     ^04  others 
paid*]    The  nature  of  the  contract  bet^veen  the  parties  ^? 

If a««  that  the  ship  should  pass  ^t  the  time  of  its  compb-    and  Qtbera. 
tioQ*    [Colwidge,  J.  According  to  Mr.  Watson^s  arguraent« 
the  ioatalments  subsequent  to  the  first  may  be  left  qut  qf • 
the  question.]    The  assignees  could  have  had  no  lien  till  the 
ship  was  compUied.     IPaiieson,  J.    Mr.  Watson^^  argu* 
meQt  goes  to  this  extent^  that  if  the  ship  had  not  been  com* 
pletedt  the  plaintiffs  might  not  only  have  had  an  action 
for  the  Bon-performance  of  the  contracti  but  they  might, 
have  brought  trover  for  so  much  of  the  ship  as  was  made.] 
The  bankrupt  could  not  have  claimed  a  lien  upon  the  sbipt 
if  be  bad  failed  to  perform  his  contract.    The  rights  of  the; 
assignees  are  the  same  as  those  of  the  bankrupt  from  which 
they  are  derived.    The  assignees  had  indeed  this  additional 
benefit,  that  they  might  have  repudiated  his  contract,  but 
they  could  not  have  had  an  action  upon  it  while  incomplete. 
And  yet,  if  they  had  a  lien,  they  must  also  have  had  some 
remedy  l)y  action  to  enforce  the  payment  of  money  to  the 
same  amount.     So  that  it  follows  from  the  argument  for 
the  plaintiffs,  that  the  bankrupt  might  at  any  time  have 
sued  them  for  the  value  of  the  worJL  and  materials,  over  and 
above  the  amount  of  the  instalments  paid.    It  would  intro- 
duce a  most  anomalous  state  of  the  law,  if  it  should  be  held- 
diat  property  passed  under  such  circumstances  as  the  pre- 
sent.   As  between  buyer  and  seller,  as  long  as  any  thing  re- 
mains to  be  done  no  property  passes;  Simmons  v.  Swifiia),- 
•BmSST  ^*  Minelt{b).    The  authorities  upon  this  subject  afe 
sometunes  mixed  up  with  the  consideration  of  stoppage  in 
tsaositu,  which  raises  a  question  whether  the  property  passed 
at  all,  or  whether  it  passed  subject  to  a  right  of  resumption. 
They  are  therefore  not  so  much  in  point  for  the  present  case. 
In  TarHtfg  v.  Baxier(c),  Holroyd,  J.  is  reported  to  have  ex- 

(«)  aiipr^406.  (c)  6  Bam.  &  Cressw.  365;  9 

(6)  U  £||st,  310.  Dowl.  &  Ryl.  272, 
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pressed  himself  thus : — *'  Now,  in  the  case  of  a  sale  of  goods, 
if  nothing  remains  to  be  done  on  the  part  of  the  seller,  as 
between  him  and  the  buyer,  before  the  thing  purchased  is 
to  be  delivered,  the  property  in  the  goods  immediately 
passes  to  the  buyer,  and  that  in  the  price  (a)  to  the  seller; 
but  if  any  act  remains  to  be  done  on  the  part  of  the  seller, 
then  the  property  does  not  pass  until  that  act  has  been  done/' 
Language  to  the  same  effect  was  used  by  Bayley,  J.  in 
Simmons  v.  Swifi.  These  dicta  apply  very  strongly  to  a 
case  like  the  present,  where  the  whole  of  the  subject-matter 
of  the  contract  remains  to  be  completed.  Upon  this  branch 
of  the  case  it  is  submitted  that  the  Court  are  unfettered  by 
authority;  that  the  principles  with  regard  to  the  sale  of 
goods  are  applicable  to  the  present  circumstances,  and  that 
there  is  nothing  in  the  contract  which  could  have  the  effect 
of  making  the  property  pass,  [Coleridge,  J.  Suppose  that 
after  the  payment  of  the  two  instalments  the  ship  had  been 
burnt,  would  an  action  to  recover  back  the  amount  of  those 
instalments  have  lain  i]  It  is  apprehended  that  it  would  not. 
[Coleridge,  J.  Then  you  admit  that  the  ship  would  have 
been  at  the  plaintiffs'  risk.]  The  risk  and  the  property 
might  not  go  together  (6). 
Second  point.  The  next  point  is,  whether  the  goods  were  not  in  the 
possession  of  the  bankrupt  as  reputed  owner.  The  autho- 
rity of  Smith  v.  Topping,  and  Carruthers  v.  Payne,  is  not 
disputed,  but  they  do  not  apply  to  the  facts  of  the  present 
case.  Here  the  ship  remained  in  the  hands  of  the  builder 
as  of  a  factor  for  sale.  [Patteson,  J.  Suppose  a  man,  being 
the  owner  of  a  ship,  puts  it  into  the  hands  of  a  builder  to  be 
repaired.  Can  it  be  said  that  the  latter  has  it  in  his  order 
and  disposition  ?  How  does  such  a  case  differ  from  this  ? 
Suppose  the  property  of  the  incomplete  ship  to  have  been 
originally  in  the  plaintiffs,  and  that  they  had  left  it  in  the 
possession  of  the  builder  to  complete : — I  do  not  see  how 
it  could  possibly  be  said  to  be  in  his  order  and.  disposition. 
It  was  in  the  hands  of  a  trader  to  do  something  upon  it.] 

(a)  Vide  tuprtl,  405,  n.         (6)  Ftd^5  Mann.&  R^l.  657,  n. 
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Lingard  v.  Messiter  (a).  In  this  case  the  bankrupt  watt 
working  up  bis  own  slock,  without  its  being  publicly  known 
that  as  it  was  worked  up  it  became  the  property  of  another. 
This  circumstance  distinguishes  this  case  from  the  ordinary 
case  put*  [PaUeson,  J.  That  does  not  answer  my  ques- 
tion. It  is  the  nature  of  the  property  to  which  I  allude; 
it  does  not  at  all  depend  upon  the  consent  of  the  owner.] 
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W.  H.  fVatsofi,  was  heard  in  reply. 

Patteson,  J. — The  facts  in  Wood$  v.  Russell  were  very 
different  from  the  present.  Still  there  are  many  words 
in  that  judgment  which  make  it  necessary  that  we  should 
consider  this  case. 

Cur,  adv.  vulL    . 


PATTESONi  J.,  in  this  term,  delivered  the  judgment  of 
the  Court,  as  follows: — The  principal  question  raised  in 
this  case  is,  in  whom,  under  the  special  terms  of  the  con- 
tract entered  into  between  the  plaintiffs  and  Brunton^  the 
general  property  in  so  much  of  the  vessel  as  had  been  put 
together  at  the  time  of  his  bankruptcy,  was  vested.  All 
considerations  of  any  special  property  in  the  bankrupt,  by 
reason  of  a  lien  for  moneys  expended  on  the  vessel,  accord- 
ing to  the  doctrine  laid  down  in  Woodsy.  Russell (b),  is 
removed ;  and  we  desire  it  to  be  distinctly  understood|  t|iat 
in  the  judgment  which  we  are  about  to  pronounce,  we  give 
no  opinion  whatever  as  to  the  soundness  of  that  doctrine. 

On  the  part  of  the  plaintiffs,  it  was  not  denied  in  argu- 
ment, nor  could  be,  according  to  decided  cases  (c)  and 


(a)  e  Dowl.  &  Ryl.  495,  1  Barn« 
k  Cressw.  308 ;  and  see  Storer  v. 
Hmier,  5  Dowl.  &  R^l.  S40,  d 
B.  &  C.  308. 

(b)  5  Barn,  k  Aldere.  949,  1 
Dowl.  &  RjrI.  587. 

(c)  Mvcklowf.Mangletf  iTaunr. 
218;  SimmoM  ▼.  Smift,  1  Barn,  k 

VOL.  VI. 


Cressw.  857,  8  Dowl.  &  Ryl.  693; 
Rhode  V.  Thwaiiet,  6  Barn,  k 
Cressw.  388,  9  Dowl.  k  Ryl. 
89S;  Goode  v.  Langley,  7  Bam.  & 
Cressw.  Q6;  Atkimon  v.  BeU,  3 
Mann.  &  Ryl.  S92,  8  Barn.  & 
Cressw.  2 17;  CarnUhert  v.  Faynt^ 
5  Bingh.  270,  2  Moore  &  P.  429. 
E  E 
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1*836.        known  principles  of  law^  that  in  general  under  a  contract 
Clabu       ^^^  building  a  vessel  or  making  any  other  thing,  not  existing 

and  ocben     in  specie  at  the  time  of  the  contract,  no  property  vests  in 
Spemce       ^^  p&rty,  whom,  for  distinction,  we  will  call  the  purchaser, 

and  others,  during  the  progress  of  the  work,  nor  until  the  vessel  or 
thing  is  finished  and  delivered,  or  is  at  least  ready  for  delU 
very  and  approved  by  the  purchaser ;  and  that  even  where 
the  contract  contains  a  specification  of  the  dimensions  and 
other  particulars,  and  fixes  the  precise  mode  and  time  of 
payment  by  months  and  days,  the  builder  or  maker  is 
not  bound  to  deliver  to  the  purchaser  the  identical  vessel 
or  thing  which  is  in  progress,  but  may,  if  he  please,  dispose 
of  that  to  some  other  person,  and  deliver  to  the  purchaser 
another  vessel  or  thing,  provided  it  answers  to  the  specifi- 
cation contained  in  the  contract.  But  it  is  urged,  on  the 
authority  of  Woods  v.  Russell  (a),  that  where  the  contract 
provides,  as  that  in  question  does,  that  a  vessel  shall  be  built 
under  the  superintendence  of  a  person  appointed  by  the 
purchaser,  and  also  fixes  the  payment  by  instalments,  regu- 
lated by  particular  stages  in  the  progress  of  the  work,  the 
general  property  in  all  the  planks  and  other  things  used  in 
the  progress  of  the  work,  vests  in  the  purchaser  at  the  time 
when  they  are  put  to  the  fabric,  under  the  approval  of  the 
superintendent,  or  at  all  events  as  soon  as  the  first  instal- 
ment is  paid.  The  facts  in  the  case  of  Woods  v.  Russell 
did  not  make  it  necessary  to  determine  this  pointy  neither 
did  the  decision  of  the  Court  proceed  ultimately  on  any 
such  point,  but  on  the  ground  that  the  vessel^  by  virtue  of 
the  certificate  of  the  builder,  had  been  registered  in  the 
name  of  the  purchaser,  and  that  the  builder  had  by  his  own 
act  declared  the  general  property  to  be  in  the  purchaser. 
This  appears  both  by  the  judgment  itself  and  by  the  notice 
taken  of  it  by  Lord  Teiiierden^  in  the  last  edition  of  his 
book  on  Shipping  (A).      But  in  that  judgment  there  is  a 

(a)  5  Bam.  &  Alders.  949,  1  (h)  Abbott  on  Shipping,  5th  edi- 

Dowl.  &  Ryl.  587.  tion,  44. 
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passage  wliicli  goes  strongly  to  establish  the  point  con- 
tended for  by  the  plaintiffs;  and  though  the  opinion  ex- 
pressed iu  that  passage  is  extra-judicial,  yet  considering 
that  time  was  taken  before  the  judgment  was  pronounced, 
and  the  very  great  learning  of  those  by  whom  it  was  pro- 
nounced, we  should  certainly  hesitate  very  much  before  we 
could  come  to  any  conclusion  contrary  to  that  opinion. 
The  passage  is  as  follows—''  This  ship  is  built  upon  a 
special  contract,  and  it  is  part  of  the  terms  of  the  contract 
that  given  portions  of  the  price  shall  be  paid,  according  to 
the  progress  of  the  work — part  when  the  keel  is  laid,  part 
when  they  are  at  the  light  plank.  The  payment  of  those  in- 
stalments appears  to  us  to  appropriate  specifically  to  the 
defendant  the  very  ship  so  in  progress,  and  to  vest  in  the 
defendant  a  property  in  that  ship,  and  that  as  between  him 
and  the  builder  he  is  entitled  to  insist  upon  the  completion 
of  that  very  ship,  and  that  the  builder  is  not  entitled  to 
require  him  to  accept  any  other." 

If  it  be  intended  in  this  passage  that  the  specific  appro- 
priation of  the  parts  of  a  vessel  while  in  progress,  however 
made,  of  itself  vests  the  property  in  the  person  who  gives 
the  order,  the  proposition  in  so  general  a  form  may  be 
doubtful. 

It  seems  to  be  clear,  that  as  by  the  contract  the  vessel 
was  to  be  built  under  a  superintendent  appointed  by  the 
purchaser,  the  builder  could  not  compel  the  purchaser  to 
accept  any  vessel  not  constructed  of  materials  approved  by 
the  superintendent;  and  on  the  other  hand,  that  the  pur- 
chaser could  not  refuse  any  vessel  which  had  been  so 
approved.  It  follows,  that  as  soon  as  any  materials  have 
been  approved  by  the  superintendent,  and  used  in  the  pro- 
gress of  the  work,  the  fabric,  consisting  of  such  materials, 
is  appropriated  to  the  purchaser;  otherwise  the  superintend- 
ent might  be  called  upon,  when  one  vessel  had  been  nearly 
constructed,  to  begin  his  work  de  novo  and  superintend  the 
bailding  of  a  second.  And  in  this  point  of  view,  the  ap- 
pointment of  a  superintendent  by  the  contract  appears  to 
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be  of  considerable  importance.  As  soon  as  the  last  of  the 
necessary  materials  is  approved  of  and  added  to  the  fabric, 
the  vessel  is  complete^  the  appropriation  is  complete,  and 
assuredly  the  general  property  in  the  vessel  must  vest  in 
the  purchaser^  nothing  remaining  to  be  done  prior  to  the 
delivery ;  and  this  is  agreeable  to  the  current  of  all  the  au- 
thorities, most  of  which  have  been  cited  above.  Until, 
however,  the  last  of  the  necessary  materials  is  added,  the 
vessel  is  not  complete, — the  thing  contracted  for  is  not  in 
existence ;  for  the  contract  is  for  a  complete  vessel,  not  for 
part  of  a  vessel,  and  we  have  not  been  able  to  find  any 
authority  for  saying,  that  whilst  the  thing  contracted  for  is 
not  in  existence  as  a  whole,  and  is  incomplete,  the  general 
property  in  such  parts  of  it  as  are  from  time  to  time  con- 
structed shall  vest  in  the  purchaser,  except  the  above  pas- 
sage in  the  case  of  Woods  v.  Russell. 

Granting,  therefore,  that  under  such  a  contract  as  this  the 
parts  of  the  vessel,  as  they  are  added  to  the  fabric,  became 
appropriated  to  the  purchaser  by  way  of  contract,  so  that 
neither  could  he  refuse  them  when  the  vessel  should  be 
completed,  nor  could  the  builder  compel  him  to  accept  any 
other,  yet  it  does  not  necessarily  follow  that  such  appropri- 
ation vests  the  property  in  the  purchaser  until  the  whole 
thing  contracted  for  is  in  existence,  that  is,  until  the  com- 
pletion of  the  vessel.  But  in  the  passage  under  discussion, 
the  payment  under  the  contract  is  relied  on  as  the  most 
material  point,  the  appropriation  being  effected,  as  it  is 
said,  by  that  payment.  And  accordingly  in  Atkinson  v. 
Bell  (a),  Bay  ley,  J.,  in  alluding  to  Woods  v.  Russell,  says, 
'*  that  as  by  the  contract  given  portions  of  the  price  were 
to  be  paid,  according  to  the  work,  by  the  payment  of  those 
portions  of  the  price,  the  ship  was  irrevocably  appropriated 
to  the  person  paying  the  money.  That  was  a  purchase  of 
the  specific  articles  of  which  the  ship  was  made."  Now  it 
is  to  be  observed  in  regard  to  the  payment,  which  is  relied 
on  in  these  passages,  that  where  an  actual  delivery  has  taken 
(a)  Suprd,  405. 
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place,  payment  is  wholly  immaterial  to  the  vesting  of  the 
property^  and  further^  that  by  the  modern  (a)  doctrine  and 
the  cases  above  alluded  to,  in  order  to  vest  the  property  in 
goods  under  contracts  of  sale,  it  is  only  necessary  that  the 
identical  goods  which  are  the  subject  of  the  contract  should 
be  ascertained  and  the  price  fixed,  and  when  those  things 
are  done,  the  general  property  vests  by  the  contract  before 
actual  delivery,  and  the  payment  of  the  price  is  quite  imma- 
terial for  that  purpose.  Whether  that  modem  doctrine  be 
founded  on  a  misconception  of  the  civil  law  or  not,  we  do 
not  think  it  necessary  or  proper  to  discuss.  The  doctrine 
has  been  clearly  laid  down  and  acted  upon  for  many  years, 
and  ought  not  to  be  lightly  disturbed ;  nor  does  this  case 
turn  upon  that  doctrine.  A  doubt  may  exist  whether  such 
a  contract  as  the  present  be  properly  a  contract  of  buying 
and  selling,  but  assuming  it  to  be  so,  (and  we  have  so  treated 
it  for  this  purpose,)  the  requisites  to  the  vesting  of  the 
general  property  under  the  contract  are  clear.  The  pay- 
ment of  the  instalment  may  indeed  be  evidence  that  the 
purchaser  has  approved  of  the  fabric  so  far  as  it  has  been 
constructed,  and  may  therefore,  as  it  were,  ratify  the  appro- 
priation made  by  the  builder,  but  in  itself  it  can  operate 
nothing,  unless  it  be  by  the  contract  made  a  condition  pre- 
cedent to  the  vesting  of  the  property.  It  is  not  so  made  by 
the  contract  in  question,  in  express  terms.  Neither  was  it 
in  the  case  of  Woods  v.  Russell;  but  we  apprehend  that  the 
passage  above  cited  from  the  judgment  in  that  case  is 
founded  on  the  notion  that  provision  for  the  payment,  regu- 
lated by  particular  stages  of  the  work,  is  made  in  the  con- 
tract with  a  view  to  give  the  purchaser  the  security  of  cer- 
tain portions  of  the  work  for  the  money  he  is  to  pay,  and  is 
equivalent  to  an  express  provision,  that  on  payment  of  the 
first  instalment,  the  general  property  in  so  much  of  the 
vessel  as  is  then  constructed,  shall  vest  in  the  purchaser. 
If  this  notion  be  correct,  the  payment  is  no  doubt  material 
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to  the  vesting  of  the  property,  and  the  eflfect  of  such  pay- 
ment 13,  that  there  is  not  only  an  appropriation  of  so  much 
of  the  vessel  as  is  then  constructed,  but  also  a  vesting  of  the 
general  property  in  so  much  in  the  purchaser,  subject  to 
the  right  of  the  builder  to  retain  it  in  order  to  complete  it, 
and  earn  the  rest  of  the  price.  The  rights  of  the  parties 
will  then  be  in  the  same  slate  as  if  so  much  of  the  vessel  as 
is  then  constructed  had  originally  belonged  to  the  purchaseri 
and  had  been  delivered  by  him  to  the  builder  to  be  added 
to  and  finished,  and  it  will  follow  that  every  plank  and  article 
subsequently  added  will,  as  added,  become  the  property  of 
the  purchaser  as  general  owner. 

Several  reasons  may  perhaps  be  adduced  to  shew  that  the 
more  obvious  intention  to  be  collected  from  the  terms  of 
this  contract  is,  that  the  builder  requiring  advances  of  money 
in  the  progress  of  an  extensive  work,  the  purchaser  is  con- 
tented to  make  such  advances,  provided  he  sees  the  work  in 
such  a  state  of  progress  as  that  he  may  calculate  on  having 
an  equivalent  for  his  money  within  a  reasonable  time^  and 
therefore  he  agrees  that  his  advances  shall  be  made  at  spe- 
cified stages  of  the  work.  But  even  if  this  be  the  more 
obvious  intention,  it  by  no  means  follows  that  the  view 
taken  of  the  contract  by  the  Court  in  Woods  v.  Russell  is 
not  correct;  for  the  intention  there  supposed  is  not  in  any 
respect  inconsistent  with  that  which  is  above  suggested: 
both  may  well  exist  at  the  same  time ;  and  though  if  it  were 
the  intention  of  the  contracting  parties  that  the  general 
property  should  vest  in  the  manner  supposed,  such  inten- 
tion might  have  been  expressed  in  less  ambiguous  term9> 
yet  if  it  can  be  fairly  collected  from  those  which  have  been 
used,  there  is  nothing  either  in  principle  or  practice  to  pr^ 
vent  the  Court  from  carrying  it  into  effect. 

On  the  contrary,  as  such  a  construction  has  been  put  on 
a  similar  contract  by  so  high  an  authority  in  the  case  of 
Woods  V.  Russell,  which,  as  to  this  point  m  particular,  has 
been  subsequently  recognized  (a),  and  as  that  construction 

(a)  Suprd,  405,  406,  419. 
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has  probablj  been  acted  upon  since  that  decision^  by  per- 
sons engaged  in  ship-building,  we  feel  that  we  ought  not  to 
depart  from  such  construction,  and  we  adopt  the  opinion 
of  the  Court  m  Woods  v.  Rmxll,  though  with  some  hesita- 
tioDi  for  the  reasons  above  assigned. 

Another  point  was  raised  upon  the  stat.  6  Geo.  4,  c.  l6, 
a.  72f  with  respect  to  reputed  ownership  in  cases  of  bank- 
ruptcy ;  as  to  which  it  is  sufficient  to  say,  that  this  case  is 
plainly  not  within  the  statute;  for  although  the  plaintiffs 
were  the  true  owners  of  the  vessel,  yet  it  was  not  in  the 
possession,  order  or  disposition  of  the  bankrupt,  within 
that  section,  any  more  than  a  vessel  or  other  article  sent  to 
a  builder  or  manufacturer  to  be  repaired  is  within  it.  We 
think  therefore  that  the  evidence,  as  to  reputed  ownership, 
was  properly  rejected  (a). 

Upon  the  whole,  we  are  of  opinion  that  the  plaintiffs  are 
entitled  to  maintain  this  action  of  trover,  and  that  the  verdict 
must  be  entered  for  them  for  the  sum  stated  in  the  case, 
viz.  1002/.  1 15. 

Judgment  for  the  plaintiffs. 
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(a)  And  see  Doe  d.  Maslyn  v. 
Koe,  5  £sp.  N.  P.  C.  105;  Ma- 
tkops  V.  Wallwffn,  4  Ves.  119; 
Jonei  ▼.  Gibbcm^  9  Ves.  407, 411; 
Manahle^  Esparie,  1  Gljn  &  Jam. 
402;  Bartram  v.  Payne^  3  Carr. 
&  P.  175;  Newport  ▼.  HolUngs, 


ibid.  923 ;  Cortalho  v.  Bwrn^  antCy 
vol.  i.  700;  4  Barn.  &  Adol.  982; 
S,  C,  in  error,  ante,  iv.  389;  1  Ad. 
&  Bills,  883;  Marling  Ex  parte, 
19  Ves.  491;  Taylor,  Ex  parte, 
1  Mont.  S40. 


In  re  Peangley. 

Steer  moved  that  the  notices  delivered  in  this  case  by  ^  P?^y  ^'*- 

.  '   tending  to  ap- 

the  applicant  might  be  deemed  sufficient,  so  that  the  ap-  ply  for  an  on- 

plicant  might  be  admitted  an  attorney  in  Trinity  term  next,  fj^n  Jjf^**^ 

attorney,  rnusti 
under  Reg.  H.  T.  6  Will.  4,  rule  5,  cause  the  required  notices  to  be  delivared  at  the  mas- 
ter's orprotbonotary's  office,  as  the  case  may  be,  three  cItat  days  before  the  commence* 
T  the  term  neit  preceding  that  in  which  he  proposes  to  be  admitted. 
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1836.  He  Staled  that,  on  the  ISth  of  April,  1 836;  Mr.  Prangley  de- 
^T"^^^  livered  at  the  master^s  office  the  regular  notices, — the  pre- 
FRAKCLsr.  sent  term  commencing  on  the  15th  of  the  same  month.  He 
submitted  that  the  rule  of  H.  T.  6  WiU.  4,  Reg.  5  (a),  re- 
quiring that  the  notices  shall  be  delivered  at  the  master's  or 
prothonotary's  office,  as  the  case  may  be,  three  days  at  the 
least  before  the  commencement  of  the  term  next  preced- 
ing  that  in  which  any  person  not  before  admitted,  shall 
propose  to  be  admitted  an  attorney  of  either  of  the  Courts, 
was  complied  with  in  this  instance;  for  that  the  three  days 
not  being  expressed  to  be  clear  days,  although  it  is  said 
*'  three  days  at  the  least,"  must,  according  to  the  mode  of 
computation  ordered  by  Reg.  H.  T.  £  Will.  4,  viii.,  be 
reckoned  exclusively  of  the  first  day  and  inclusively  of  the 
last  day. 

Lord  Denmak,  C.  J. — We  think  the  point  important 
We  will  see  the  other  judges  upon  it. 

On  a  subsequent  day,  his  lordship  said, — We  think  that 
the  notice  given  in  this  case  may  do,  but  in  future  we  shall 
require  three  clear  days. 

Rule  accordingly, 
(a)  Anttf  p.  3. 


Addison  and  others  v.  Round. 

An  officer  id     X  ROVER  by  the  plaintiffs,  as  churchwardens  and  over« 
to  Che  casuody  s^^rs  of  the  parish  of  Wednesbury,  to  recover  certain  books 

of  chattels  is    ^nd  accounts  which  had  been  in  the  custody  of  the  defend- 

vested  by  ace 

of  parliament,  ant  as  waywarden  of  that  parish.     Pleas :  first,  not  guilty ; 

has  not,  m  re*  secondly,  that  the  plaintiffs  were  not  possessed  as  of  their 

nght  merely, 

such  a  pronerty  in  them  as  will  enable  him  to  maintain  an  action  for  the  wrongfol  de^ 

tention  of  them. 

Parish  officers,  or  other  persons,  by  whom  parish  bocAs  &c.  are  appointed  by  the  inha- 
bitants in  vestry  assembled  to  be  keot,  cannot  bring  trover  against  an  ex-way  warden  for 
the  books  of  accounts,  assessments,  «c.  kept  by  him  during  the  period  in  which  he  was 
in  office;  and  with  the  possession  of  which  tie  has  never  parted. 
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own  property;  third,  the  statute  of  limitations.  At  the  1836. 
trial  before  Alderson,  B,,  at  the  last  spring  assizes  for  Staf- 
fordshire, the  plaintiffs  were  nonsuited  upon  the  following 
facts : — The  defendant  had  been  the  waywarden  of  this 
parish  from  Michaelmas,  1827,  to  October  6»  1832,  and 
during  such  time  kept  books  of  accounts,  assessments,  and 
other  documents  relating  to  the  highways.  Some  time 
after  he  had  ceased  to  hold  the  appointment,  his  accounts 
were  settled  and  the  balance  due  to  bim  paid.  In  1835  a 
vestry  meeting  was  called  for  the  purpose  of  directing  with 
whom  the  books,  &c.  should  be  deposited,  and  a  resolution 
was  regularly  passed,  that  they  should  be  entrusted  to  the 
plaintiffs,  the  then  churchwardens  and  overseers.  The 
books  and  accounts,  &c.,  were  then  demanded  of  the  de- 
fendant but  he  refusing  to  deliver  them  up,  a  mandamus 
was  issued,  requiring  him  to  deliver  up  to  the  then  church- 
wardens all  books  of  accounts,  &c.  in  his  custody,  power, 
or  possession,  relating  to  the  said  highways,  during  the 
period  of  his  serving  the  office,  to  be  kept  for  the  use  of  the 
parish.  To  this  the  defendant  made  a  return,  denying 
that  he  had  them  in  his  custody,  power,  or  possession,  on 
the  day  of  issuing  the  writ  of  mandamus,  or  at  any  time 
since,  nor  when  he  had  been  required  by  the  churchwar- 
dens to  deliver  them  up.  This  return  being  held  by  the 
Court  to  be  sufficient  (a),  the  rule  for  a  mandamus  was 
discharged.  No  peremptory  mandamus  of  course  issued, 
nor  was  any  action  brought  for  a  false  return  (6).  A 
personal  demand  was  subsequently  made  to  the  defend- 
ant on  behalf  of  the  plaintiffs,  and  delivery  refused.  The 
learned  judge  nonsuited  the  plaintiffs,  on  the  ground  that 
the  action  was  not  maintainable  by  the  churchwardens 

(a)  Vkk  Res  v.  Round,  ante,  v.  plication   of  the   charehwardeiis 

427.  only,  could  not,  it  woold  appear, 

(Jb)  The   present  plaintiffs  not  1m ve  included  a  count  for  a  false 

being  the  prosecutors  of  that  man-  return  in  die  present  action,  as  pai^ 

damds,  which  issUed  upon  the  ap-  ties  aggrieved  by  sach  returil. 


CASES  IN  TH£  KING's  BENCH, 

and  overseers,  tbey  not  being  incorporated  with  respect  to 
chattels  (a),  nor  having  any  property  in  the  books,  &c 

Ludlow,  Serjt.,  now  moved  to  set  aside  the  nonsuit  and 
enter  a  verdict  for  the  plaintiffs.  It  is  submitted  that  the 
plaintiffs  had,  beyond  all  question,  a  special  property  in  the 
required  documents ;  and  that  if  so,  and  they  were  deprived 
of  it,  they  may  maintain  troven  A  special  property  in 
these  books,  &c.,  is  vested  in  the  plaintiffs  by  operation 
of  13  Geo.  3,  c.  78,  s,  48,  and  38  Geo.  3,  c.  69,  s.  6. 
The  former  of  those  enactments  directs  the  waywarden, 
after  his  accounts  are  settled,  to  transmit  his  books,  &c.,  to 
the  churchwarden  or  overseer,  (by  which  must  be  intended 
churchwardens  and  overseers,  except  where  there  is  only 
one  such  officer,)  to  be  kept  for  the  use  of  the  parish. 
The  plaintiffs  are  therefore  entitled  to  the  custody  of  these 
documents,  and  if  so  entitled,  they  have  such  a  special  pro- 
perty in  them  as  will  enable  them  to  maintain  trover.  If 
they  had  once  had  possession  of  them,  it  is  apprehended 
that  there  would  have  been  no  doubt  on  the  subject.  So 
the  learned  judge  at  the  trial  thought ;  and  he  also  cob*- 
sidered  that  the  present  churchwardens  and  overseers  would 
stand  in  the  same  situation  as  those  who  were  in  office  in 
1832^  at  the  time  when  the  defendant  went  out  of  office. 
By  58  Geo.  3,  c.  69i  s.  6,  all  rates  and  assessments,  ac- 
counts and  vouchers  of  waywardens  are  ("inter  alia)  lo  be 
kept  by  such  person  and  persons,  and  deposited  in  such 
place  and  manner  as  the  inhabitants  in  vestry  assembled  shall 
direct.  [Coleridge,  J.  Are  you  right  in  saying  that  the 
books  are  parish  property  ?]  The  waywarden  is  to  pro* 
vide  books.  The  defendant's  accounts  have  been  aettlcNl 
and  the  balance  has  been  paid  over  to  him.  [Lord  Den^' 
v'Mti,  C.  J.  In  those  accounts  have  the  books  been  paid 

(a)  Ttie  t7th  section  of  the  stat  to  '<  buildings,  lands,  and  IwreditA- 

59  Geo.  3,  c.  19,  which  empowers  nients/'     And  see  M.  1 1  JT.  4 

churchwardens  and   overseers  to  fo.   12,  pi.  35;    Cona.  Dig.   tit-, 

hold  and  sue  for  parish  property,  Esglise  (F  S). 
as  a  body  corporate,  e&tends  only 
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for  ?]    Most  probably  the;  have,  but  that  does  not  appear.      ^^ 

[Lord  Denman,  C.  J.  The  case  seems  to  depend  upon 

that]     Here  a  special  property  is  vested  in  the  plaintiffs 

by  act  of  parliament     [PaUeson,  J.  I  want  to  see  the  act 

which  vests  the  property  in  the  churchwardens.]     There  is 

none  which  does  so  in  direct  termsj  but  the  books  are  tQ 

be  transmitted  to  the  churchwardens  and  overseers,  to  be 

kept  for  ever  by  the  churchwardens,  or  such  other  person 

or  persons   as  the  inhabitants  in  vestry  assembled  shall 

appoint,  for  the  use  of  the  parish.    The  cetteux  que  trust 

are  the  rated  inhabitants,  bot  the  legal  possession  must  be 

intended  to  be  in  the  parish  officers.    It  was  foreseen  that 

this  would  be  a  case  of  difficulty,  but  the  defendant  was  a 

wrong-doer ;  and  as  the  right  of  the  plaintiffs  to  sue,  though 

not  perhaps  clear,  cannot  be  said  to  be  not  far  from  being 

so,  it  is  hoped  that  the  Court  will  give  them  an  opportunity 

of  having  it  more  fully  considered. 

Lord  Denman,  C.  J. — ^I  am  of  opinion  that  the  non» 
suit  was  right.  The  plaintiffs,  by  shewing  themselves 
entitled  to  the  custodjf  of  these  documents,  do  not  prove 
that  they  are  owners  so  as  to  be  able  to  maintain  trover. 
By  the  Id  Geo.  3,  c.  78,  the  waywardens  are  directed  to 
keep  books  of  accounts,  and  to  transmit  all  siioh  books 
and  all  assessments  to  the  churchwarden  or  overseer  of  the 
parish,  to  be  kept  for  the  use  of  the  pariah ;  and  in  case 
the  waywarden  neglects  (amongst  other  things)  to  deliver 
such  books,  assessments,  Scc,  in  manner  aforesaid,  he  is  to 
forfeit  for  every  such  offence,  any  sum  not  exceeding  5L 
nor  less  than  40s.  No  power  is  given  to  compel  the  deli* 
taring  up  of  the  books  by  action,  though  a  penalty  is  im^ 
posed  in  case  of  neglect  to  do  so. 

LiTTL£DALK,  J.*- 1  also  am  of  opinion  that  the  nonsuit 
was  right.  The  48th  section  of  13  Geo.  3,  c  78,  directs  the 
aarveyor  (waywarden)  to  ^  keep  one  or  more  book  or 
kookf  A  in  wUcb  be  ahnll  faiify  enter  a  just,  true,  and  fair 
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1836.  account  of  all  such  money  as  shall  have  come  to  his  hands." 
It  does  not  say  that  be  is  to  do  so  at  the  expense  of  the 
parish,  but  simply  that  he  is  to  do  it.  It  then  goes  on  to 
direct,  that  after  the  waywarden's  accounts  have  been 
settled  and  allowed,  or  disallowed,  he  shall  transmit  his 
books,  &c.,  to  the  churchwarden  or  overseerj  and  imposes 
a  penalty  in  default  of  his  so  handing  them  over.  Under 
that  enactment  I  do  not  think  even  a  special  property  is 
transferred  to  the  parish  officers  until  the  books  have  been 
delivered  over.  The  6th  section  of  58  Geo.  3,  c.  69,  then 
enacts,  that  the  parish  books,  &c.|  therein  mentioned,  in- 
cluding the  waywarden's  accounts,  shall  be  kept  by  such 
person  and  persons,  and  deposited  in  such  place  and  manner 
as  the  inhabitants  in  vestry  assembled  shall  direct;  and 
that  if  any  person  in  whose  hands  or  custody  any  such 
books  shall  be,  shall,  after  reasonable  notice  and  demand, 
refuse  or  neglect  to  deliver  the  same  to  such  person  or 
persons,  or  to  deposit  the  same  in  such  place  as  shall,  by 
the  order  of  any  such  vestry,  be  directed,  such  offiending 
person  shall  pay  a  forfeit  not  exceeding  50/.,  nor  less  than 
405.  That  enactment  imposes  a  distinct  penalty  upon  a 
party  refusing  to  comply  with  the  provisions  of  that  act. 
It  then  continues,  ''  Provided  nevertheless,  that  every  pei^ 
son  who  shall  unlawfully  retain  in  his  custody,  or  shall 
refuse  to  deliver  to  any  person  or  persons  authorized  to 
receive  the  same,  or  who  shall  obliterate,  destroy,  or  injure, 
or  suffer  to  be  obliterated,  destroyed,  or  injured,  any  book, 
rate,  assessment,  account,  voucher,  certificate,  order,  docu- 
ment, writing,  or  paper  belonging  to  any  parish,  or  to  the 
churchwardens  and  overseers  of  the  poor,  or  surveyors  of 
the  highways  thereof  may  in  every  such  case  be  proceeded 
against  in  any  of  His  Majesty's  courts,  civilly  or  criminally, 
in  like  manner  as  if  this  act  had  not  been  made."  The 
earlier  part  of  the  clause  is  merely  to  impose  a  penalty 
upon  a  party  refusing  to  comply  with  its  provisions ;  and 
the  only  way  you  can  proceed  under  it  is  by  enforcing  the 
payment  of  such  penalty*    It  does  not  vest  in  the  persons 
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appointed  by  the  vestry^  any  special  property  in  the  books.  ]836. 
It  was  the  duty  of  the  defendant  to  deliver  over  the  docu- 
ments in  question  to  the  plaintiffs,  and  in  failing  to  do  so 
be  has  been  guilty  of  a  breach  of  duty;  but  until  the  books, 
&c.,  were  actually  delivered  over,  the  plaintiffs  had  no  jpro- 
ferty  in  them  (a). 

PattesoNi  J. — As  far  as  I  can  see,  the  legislature  has 
not  thought  fit  to  vest  the  property  of  these  books  in  any 
body.  It  only  directs  the  waywarden  to  keep  a  book  or 
books  of  accounts.  I  do  not  see  how  the  churchwardens 
in  1832  bad  any  right  to  sue,  much  less  their  successors. 
Mo  such  action  has  ever  yet  been  brought.  It  has  been 
a  matter  of  common  occurrence  to  issue  a  mandamus  re- 
quiring parties  to  deliver  over  such  documents,  upon  the 
supposition  that  no  action  would  lie  for  that  purpose  (6). 
I  am  not  aware  of  any  principle  of  law  by  which  a  person 
merely  entitled  to  the  custody  of  a  thing  is  enabled  to  bring 
an  action  for  the  purpose  of  obtaining  that  custody. 

CoLBRiDGE,  J. — When  there  has  been  no  actual  pos- 
session of  a  thing,  there  must  be  either  a  general  or  special 
property  to  support  an  action  of  trover.  Now  what  pro- 
perty is  there  here  ?  My  brother  Ludlow  says,  that  the 
officers  in  1832  could  have  sued,  and  that  if  so,  these  may 
also.  1  can  find  no  authority  for  that  position.  The 
Court  has  been  in  the  habit  of  granting  a  mandamus  to 
compel  the  delivery  of  parish  papers,  which  would  have 
been  wrong  if  an  action  had  been  maintainable. 

Rule  refused. 

(a)  Ace.  per  Euiu^  J.,  M.  11  of  England,  %  Doug).  536;  lUx  v. 

H.  4^  fo.  13  a,  pi.  95.  ArchlMap  of  Canterhtfy,  8  East, 

(6)  Tliat  a  maodamus  does  not  119;    Rex  t.  Si.  Kaiherine  Dock 

lie  where  the  party  grieved  has  a  Company^  ante^  vol.  i.  101;  and  4 

remedy  by  action,  see  Rex  v.  Bank  Barn.  &  Adol.  360. 
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1836. 


Jones  t?.  Sheabes  and  three  others. 

TVforST"  Assumpsit  (a)  for  400/.,  being  four  yean*  sleeping  (b) 
of  a  coal  mine,  rent,  on  an  agreement  for  a  lease  of  a  coal  mine,  in  trbich 
*  Uadedlf  de-  agreement  it  was  stipulated  that  the  lessees,  the  defendants, 
tenniuation  of  might  put  an  end  to  the  term  by  giving  two  years*  notice. 
nod^era"'^'^^  Plea;  that  oh  24th  April,  1829.  the  defendants  had  given 
the  plaintiff  re-  notice  to  put  an  end  to  the  term  at  the  expiration  of  two 
plied  a  waiver  -  .         .  x»     »•      •  «!,-.• 

of  such  notice,  years  from  that  time.      Replication;   that  the  defendants 

which  was  de-  ««aivpd 

nicd.—Held,    ^^*^^° 

that  it  was  ,  v    „       l-      • 

properl;  left  («)    No  objection  appears  to 

to  the  jury  to    have  been  taken  to  the  form  of 

say  whether  a  the  action.    But  although  assurop- 

continuance      ^^  ,j^  ^^  common  law,  as  well  as 

to  work  the  ,     ^^  ^^      ^       ^J      •^    r 

mine  for  a         ^^^^  ^^  ^«>-  *»  «•  ^^»  ^  *^  ^*>' 

short  time  use  and  occupation,  {Dartral  v. 

after  the  eipi-  Aforgaa,  Cro.  Jac.  578 ;  Mourn  v, 

TTe/Zofuf,  Skinn.2S8,  242;  How  v. 

Norioriy  1  Lev.  179 ;  Cki^man  v« 


the  notice,  and  agreed  to  continue  the  term,  and 


ration  of  the 

notice,  was 

intended  by 

the  defendants  Southwicke,  ib.  204;  Selw.  N.  P. 

as  a  waiver  of  "  Use  and  Occupation,'')  it  can- 

the  notice.         not   be    maintained   for  rent  eo 

Nocontinu-  ^^.^^^     g^^  ^^^^  ^    j^ 
ance  of  the        _      «.  «  «     .   *,. 

tenancy  is  ne-  Cro.  EL  242;  Brttt  v.  Beud,  Sir 
cessarily  im-  W.  Jones,  329 ;  S.  C  Cro.  Car. 
plied  from  the  343^  1  Roll.  Abr.  8,  (translated  1 
mere  fact  of  yj^  ^y^^  g^j  ^  q^^^  ^^  U^^. 
a  tenant  scon-  .  ^  „  ,  '^^^  o  rr  ti  *» 
tinning  in  pos-  ""^'^^^  H^*'-  ^i  *•  ^-  ^""^ 
session  after  34,  1  Roll.  Abr.  8,  (translated  1 
the  expiration  Vin.  Abr.  271);  Afttii(/ay  v.  Bcit(y, 
of  a  notice  to  y^j,gy„^  ^g .  5,  q.  Anon.  Style,  53 ; 
Neck  v.  Guhb,  1  Roll.  Abr.  7,  and 
White  v.  Short,  ib.  (translated  1 
Vin.  Abr.  871,  pi.  1,2, 3;  and  see 
the  subsequent  placita  in  Roll  and 
Viner;  Jt^nton  v.  Jlf^rs,  3  Lev. 
150;  Gr«goryT.fiatfrac^  2  Smith's 


quit  given  by 
such  tenant. 
A,  and  B,, 
partners,  car- 
rying on  busi- 
ness under  the 
name  of  the 
L.  Coal 


Rep.  18.  In  this  case  the  plaint 
might  have  sued  in  auumjuii  on  a 
refusal  to  accept  a  lease,  framed 
in  pursuance  of  the  terms  of  the 
agreement;  he  might  have  soed 
in  debt  or  cssumpiit  for  use  and 
occupation;  and  he  might  have 
sued  in  debt  for  rent,  upon  the 
agreement,  as  upon  a  lease,  if  it 
contained  words  of  actual  demise, 
whether  in  prsesenti  or  in  futuro, 
or  if  the  agreement  contained  no 
such  words,  then  he  might  hav« 
declared  in  debt  for  rent  upon  the 
verbal  demise,  which  would  have 
been  implied  from  the  conduct  of 
the  parties  in  entering  and  allow- 
ing to  enter,  and  in  paying  and 
receiving  rent.  This  action  does 
not  appear  to  come  within  any  of 
these  forms.  Query,  how  far  the 
objection  would  be  watTed  by 
pleading  over  ? 

(b)  This  term  appears  to  imply 
Vi  fixed  rent,  as  contradistinguished 
from  a  render  varying  with  the 
amount  of  coals  gotten.- 


Company,  and 

lessees  of  a  coal  mine,  give  notice  to  quit,  and  after  the  expiration  of  the  notice  con* 
tinue  for  a  short  time  to  work  the  mine.  Afterwards  A,  and  C.  carry  on  the  same 
general  business  under  the  same  name,  and  without  any  public  notification  of  the 
change  in  the  firm.  In  an  action  against  A,  and  £.  for  rent  subsequent  to  the  expira- 
tion of  the  notice,  a  letter  from  the  agent  of  A»  and  C,  respecting  the  subsequent 
working,  is  not  admissible  to  shew  that  A.  and  £.  intended,  in  so  doing,  to  waive  the 
notice  and  continue  the  tenancy. 
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tiiat  their  tenancy  remained  in  all  respects  as  before.    The        i8S6. 
rejoinder  denied  the  waiver;  whereupon  issue  was  joined.      ^^^^"^ 
At  the  trial  at  the  last  assizes  at  Carmarthen,  before  Cole-  «. 

ridge,  J.,  it  appeared  that  the  defendants,  as  the  individuals  ^j^^|^^ 
composing  the  Uangenneck  Coal  Company,  had  become 
tenants  to  the  plaintiff  under  an  agreement  for  a  lease,  for  a 
term,  of  all  the  coal  under  certain  tenements,  called  Caen- 
wydd  and  Caergorsa,  in  the  parish  of  Llaogenneck,  in  which 
agreement  a  sleeping  rent  of  100/.  a  year^  and  also  a  certain 
rate  of  payments  per  ton  of  coals  raised,  were  reserved,  and 
a  stipulation  was  contained  that  the  defendants  should  be  at 
liberty  to  put  an  end  to  the  term  by  giving  two  years*  no- 
tice. On  29th  April,  1829,  the  defendants,  as  the  individu- 
als still  composing  the  Uangenneck  Coal  Company,  gave  a 
notice  accordingly.  In  order  to  ahew  a  waiver  of  this 
notice,  it  was  proved  that  the  defendants  had  continued  to 
work  the  mines,  by  cutting  away  as  much  as  they  could 
with  safety  of  the  pillars  of  coal  left  for  the  support  of  the 
roof  of  the  mine  (which  is  usually  done  upon  abandoning  a 
coal  mine),  after  the  expiration  of  the  two  years'  notice, 
namely,  in  May  and  June,  1831.  It  appearing  to  be  the 
opinion  of  the  learned  judge  that,  in  order  to  establish  a 
waiver  of  the  notice  and  a  continuance  of  the  tenancy,  it 
mnst  be  shewn,  in  addition  to  the  fact  of  holding  over  for  a 
time,  that  such  holding  over  was  iniended  to  be  in  the  cha* 
racter  of  tenants^  a  letter  of  the  l6th  July,  1835,  signed  by 
a  Mr.  Seymour^  then  agent  to  the  Uangenneck  Coal  Com- 
pany, was  tendered  in  evidence.  It  appeared  that  Seymour 
had  been  agent  to  the  Company  for  eighteen  months  or  two 
years  only ;  that  at  the  time  of  the  writing  of  this  letter  the 
Company  vras  not  composed  of  the  same  individuals  as  at 
the  time  of  the  notice,  though  two  of  the  defendants  9till 
continued  to  be  members  of  the  firm.  Of  the  change  in 
the  firm,  no  public  notice  had  at  any  time  been  given. 
Under  these  circumstances,  the  learned  judge  thought  that 
Seymour  could  not  bind  the  four  defendants,  and  therefore 
refused  to  allow  the  letter  to  be  read. ]^  The  question  ulti- 
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mately  left  by  his  lordship  to  the  jury  was,  whether  they 
thought  that  it  was  the  intention  of  the  defendants  to  waive 
the  notice,  and  hold  over  as  tenants ;  and  he  directed  them, 
if  they  considered  the  intention  to  have  been  such,  to  find 
for  the  plaintiff, — otherwise,  for  the  defendants.  Verdict 
for  the  defendants. 


First  point: 
Misdireciion 
as  to  waiver 
of  notice  to 
qait. 


Wilson  now  moved  for  a  new  trial.  It  is  submitted  that 
the  learned  judge  misdirected  the  jury  in  resting  the  case 
upon  the  question,  as  a  question  of  fact,  of  intention  or  non- 
intention,  on  the  part  of  the  defendants,  to  continue  the 
tenancy.  From  the  holding  over  by  a  tenant  after  the  ex- 
piration of  his  lease,  the  law  implies  a  contract  to  continue 
the  tenancy  upon  the  terms  (as  far  as  they  are  applicable) 
of  the  eipired  lease :  Digby  v.  Atkinson  (a).  Bight  v. 
Darby  (Jb),  There  is  no  authority  whatever  for  leaving  the 
question  of  intention  as  a  question  of  fact.  The  defendants 
were  liable  to  be  treated  either  as  trespassers  or  as  tenants, 
at  the  election  of  the  landlord.  [Patteson,  J*  Your  argu* 
ment  would  go  to  this  length ;  that  if  the  party  gave  notice, 
and  stayed  one  week  after  its  expiration,  the  notice  would 
thereby  be  absolutely  waived,  and  the  party  would  continue 
tenant,  and  liable  to  the  rent,  until  the  expiration  or  other 
determination  of  the  lease ;  or  that  if  a  tenant  held  over  for 
a  week  after  the  expiration  of  his  term,  without  more,  and 
then  abandoned  the  premises,  he  would  always  continue 
tenant  upon  the  terms  of  the  lease.  In  Digby  v.  Atkinson 
and  other  cases,  there  was  no  doubt  that  the  defendant  was 
a  tenant.  The  only  question  was,  upon  what  terms  (c)? 
Here  the  question  is,  whether  the  defendants  were  only 
trespassers  for  a  short  time,  or  tenants.  There  is  no  case 
in  which  such  a  question  has  been  treated  in  the  manner 
contended  for.  Littledale^  J.  On  the  pleadings  it  is  cer- 
tainly a  question  of  waiver  of  the  notice,  which  is  clearly  a 
question  of  feet  to  be  left  by  the  judge  to  the  jury.] 


(a)  4  Campb.  875. 
(6)  1  T.  R.  159. 


(c)  Sed  vuk  How  v.  Kenneli, 
antCf  vol.  V.  1. 
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The  letter  was  improperly  rejected.     The  defendants        1836. 
took  the  lease  and  gave  the  notice  as  the  Llangenneck  Coal 
Company.     No  public  notification  of  any  change  in  the 
firm  had  been  made,  and  two  of  the  defendants  were  shewn 
to  be  still  members  of  the  Company.    The  letter  of  Sej/^  Second  point : 
mour  ought  therefore  to  be  received  either  as  agent  to  the  Itejectiun  of 
existing  Company,  who  are  in  effect  identified  with  that 
existing  in  1831,  or  as  agent  to  the  two  defendants  who 
remained  in  the  firm,  and  who  clearly  might  bind  the  other 
two  (a). 

Lord  Dbnman,  C.J. — I  think  that  there  is  no  ground 
for  granting  a  new  bial.  It  was  impossible  not  to  leave  it 
to  the  jury  upon  the  issue  upon  this  record^  whether  the 
continuing  to  work  the  mine  was  a  waiver  of  the  notice, 
and  whether  the  parlies  intended  to  remain  tenants  as  before. 

Then,  with  respect  to  the  rejection  of  the  letter  of  Set/-  Second  point. 
maur: — It  would  have  been  improper  to  admit  it  The 
nodce  was  given  in  1829,  and  in  1831  the  defendants  ceased 
to  work.  After  that  time  a  new  firm  was  created,. of  which 
two  of  the  defendants  are  members.  Of  the  now  existing 
Company  Seymour  is  agent;  but  it  does  not  at  all  follow 
that  he  is  entitled  to  bind  persons  as  members  of  the  old 
Company,  because  they  happen  to  be  members  of  the  ex- 
isting Company.  I  think  the  learned  judge  was  quite  right 
on  both  points. 

» 

LiTTLKOALB,  J. — I  also  think  that  the  learned  judge  First  point. 
was  right.  The  question  is,  whether  the  defendants  held 
over  on  the  same  terms  on  which  they  held  previously  to 
the  determination  of  the  lease.  Generally  speaking,  where 
a  tenant  does  hold  over,  he  holds  oyer  on  the  same  terms. 
In  the  case  from  CampbeWi  Reports  (6),  the  question  was 
merely  whether  an  agreed  variation  in  the  rent  affected  the 

(a)  Sed  vide  Dot  d.  ElUoit  v.        (&)  Bi^hy  v.  Alkiiaon. 
Hulme,  2  Mano.  &  R^I.  4Sd. 

VOL.  VI.  F  F 
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obligation  to  i^sure^  which  would  otherwise  have  been  im- 
plied from  the  holding  over;  and  Lord  EUenborot^h 
thought  it  did  not  vary  such  obligation.  Here,  however, 
the  question  is,  whether  the  defendants  did  hold  over  at  all. 
They  might  be  trespassers  or  they  might  be  tenants.  This 
was  a  question  for  the  jury.  It  is  to  be  inferred  that  they 
held  over  as  tenants,  unless  the  contrary  is  made  to  appear. 
Surely  it  was  a  question  for  the  jury,  whether  the  ftcts  did 
amount  to  a  waiver  of  the  notice^  and  whether  the  defend* 
ants  did  intend  to  continue  the  term. 
Second  point.  Then,  as  to  the  letter, — ^the  two  defendants  who  continued 
members  of  the  Company  could  bind  the  firm ;  but  I  do 
not  think  that  under  the  circumstances  Sijfmayr  became 
the  agent  of  the  defendants,  or  to  the  two  of  them,  except 
as  members  of  the  new  firm. 


First  point.  Patteson,  J. — To  this  action  for  a  sleeping  rent  under 

an  agreement  for  a  lease  of  coal  mines,  the  defendants  have 
pleaded  a  determination  of  the  tenancy  by  a  notice,  accord- 
ing to  a  provision  in  the  agreement.  The  plaintiiF  has 
replied  a  waiver  of  that  notice ;  and  he  now  contends  that 
the  mere  fact  of  the  defendant's  having  been  in  possession 
for  some  time  after  the  expiration  of  the  notice,  is  in 
point  of  law  a  waiver.  I  do  not  think  so.  The  authorities 
go  to  this  extent, — that  where  the  tenancy  is  continued, 
the  terms  of  the  old  tenancy  must,  in  the  absence  of  any 
evidence  of  a  fresh  agreement,  be  considered  as  extended 
to  the  new  tenancy.  Whether  the  defendants  were  in  pos- 
session at  all,  is  a  matter  of  evidence  for  the  jury  of  course; 
and  it  is  also,  I  think,  a  question  for  the  jury,  under  what 
terms  the  defendants  were  in  possession.  The  defendants 
may  have  continued  in  possession  under  some  supposed 
right,  or  with  a  knowledge  that  they  were  committing  a 
trespass,  or  as  tenants.  Very  probably  they  thought  that 
they  had  a  right  to  cut  away  as  much  as  they  safely  could 
of  the  pillars  of  coal.     But  whether  they  did  or  not  was 


XA8TER  TERM,   VI  WILL.  IV. 

properiy  a  question  for  the  jury.     The  judge  was  quite 

right  in  directing  the  jury  to  consider  the  intention.  T^"^^ 

Upon   the  other  pointy  it  is  quite  clear  that  Seymour  v. 

never  was  the  agent  of  the  four  defendants.     It  would  be    and^others. 
impossible  that  his  being  agent  to  the  new  Company  could 
make  him  agent  for  the  defendants  for  the  purpose  sug-    ^^^"   ^^" ' 
gested^  even  if  all  the  four  defendants  had  been  proved  to 
be  members  of  the  existing  Company. 

CoLBRiDGB^  J.^  concurred. 

Rule  refused. 


Oeast  ti.  Elwes. 

C/ASE  against  the  sheriff  for  an  escape^  and  for  falsely  In  an  action 
returning  that  the  debtor  was   not  within  his  bailiwick.  J^^r'aV 

Plea,  not  guilty;  and  also  to  the  first  count,  that  the  officer  escape,  and 

J  ^  for  a  false  re- 

made no  arrest.  tum  of  non  est 

At  the  trial  before  Alderson,  B.,  at  the  Gloucestershire  inventus,  it 

^^^     .  t     1         1        i««         ,.1  appeared  that 

summer  assizes,  1834,  it  appeared  that  the  officer  did  not  the  sheriff  had 

arrest;  but  that  having  opportunity,  he  negligently  omitted  »«?|*^«»Jfy 

to   arrest.     The  plaintiff's  counsel  applied  for  leave   to  arrest,  having 

amend,   which   Alderson,  B.,   refused ;    but  his  lordship  ^'^he'Ju'S'ge 

permitted  the  trial  to  go  on  with  proof  of  the  negligence  at  nisi  prius 

stated,  and  directed  that  fact,  when  found  by  the  jury,  to  ing  by  the  jury 

be  indorsed  on  the  record.    Verdict  for  the  defendant.         ^^  that  effect 

to  be  indorsed 
Talfourd,  Serjt.,  in  the  following  term,  applied,  under  3  on  the  record, 

&  4  Will.  4,  c.  42,  s.  24  (ii),  for  judgment  for  the  plaintiflF,  f^^^^^  ^ad  a 

(a)  Which  enacts  that  the  Court      the  fact  or  facts  according  to  the  plaintiff  is 
orjudgeiDay,iftheyorhethinkfit,in      evidence,and  thereupon  such  find-  under  3  &  4 
all  the  cases  of  variance  mentioned      ing  shall  be  suted  on  the  record  T^t//.  4,  c.  42, 
in  the  previous  section,  instead  of     or  document;  and  notwithstanding  *'  ^»  entitled 
causing  the  record  or  document  to      the  finding  on  the  issue  joined,  the  ^^^^  enter^ 
be  amended,  direct  the  jury  to  find      Court  shall,  if  they  shall  think  the  for  him. 

The  Court 
has  no  power  to  impose  any  terms  upon  the  party  for  whom  judgment  is  ordered  to  be 
entered  onder  this  section. 

P  F  « 
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and  obtained  a  rule  nisi;    against  \i'hich|  in  Hilary  term* 
1836, 

Ludlow f  SerjU,  and  W.  J.  Alexander  shewed  cause. 
There  is  a  great  difference  between  an  action  for  an  escape 
and  an  action  for  negligently  omitting  to  arrest,  having  op- 
portunity ;  and  the  sheriff  ought  not  to  be  called  upon,  at 
the  trial,  to  ine^t  one  of  the  cases,  when  the  other  is  de- 
clared upon.  The  variance  is  clearly  material  to  the 
merits  of  the  case,  and  the  misstatement  is  such  as  may 
have  prejudiced  the  defendant  in  the  conduct  of  the  de- 
fence. Judgment  ought  not  therefore  to  be  entered  as 
prayed.  Frankum  v.  Earl  of  Falmouth  (a),  Hanbury  v. 
Ella  (A).  Besides,  the  effect  of  the  rule,  if  granted,  would 
be  to  dispense  with  the  machinery  appointed  by  the  legis- 
lature, namely,  by  application  to  a  judge  at  chambers, 
[Lord  Denman^  C.  J.  This  is  not  an  application  to  amend 
the  record;  but  the  jury  having  found  a  verdict  one  way, 
we  are  to  say  whether  we  will  give  judgment  according  to 
the  very  right  of  the  case,  according  to  the  facts  found  by 
the  jury  and  indorsed  upon  the  record.] 

Talfourd,  Serjt.,  contr^.  This  appears  to  be  precisely 
one  of  the  cases  contemplated  by  the  legislature. 

Lord  Denman,  C.  J. — We  will  confer  with  the  learned 
judge. 

Cur.  adv.  vult. 

In  this  term  judgment  was  delivered  by 

Lord  Denman,  C.  J.,  who,  after  stating  the  facts*  as 
above,  proceeded  thus: — After  conference  with  the  learned 
judge,  and  indeed  upon  the  argument  at  the  bar,  we  were 

vRiinnce  inifnaterifil  to  the  merits  ment  according  to  the  ver^  right 

of  the  cnse,  find  the  missratement  and  justice  of  the  case. 

such  as  could  not  have'prejudiced  (a)  Ante^  vol.  iv.  330;  2  Adol. 

the  opposite  parry  in  the  conduct  &  Ellis,  452. 

of  the  action  or  defence,  give  judg-  {b)  Ante,  vol.  iii.  438. 
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fully  convinced  that  in  this  case  the  defendant  experienced  I8d€. 
no  disadvantage  whatever  from  the  course  adopted;  and 
that,  on  the  other  hand,  the  plaintiff,  who  had  suffered  by 
some  breach  of  duty  on  the  part  of  the  sheriff,  without  the 
means  of  discovering  beforehand  precisely  what  it  was, 
might  have  been  really  injured  by  too  strict  an  adherence 
to  the  issue  actually  joined.  We  do  then  think  the  variance 
immaterial  to  the  merits  of  the  case,  and  that  this  mis- 
statement could  not  have  prejudiced  the  defendant  in  the 
conduct  of  his  defence ;  and  the  statute,  under  these  cir- 
cumstances, requires  that  we  should  give  judgment  accord- 
ing to  the  finding  of  the  jury. 

Much  doubt  was  felt  by  the  Court  whether  the  rule 
ought  to  be  made  absolute  without  the  imposition  of  some 
terms  on  the  successful  party  whose  mistake  has  been  cor- 
rected, and  whose  right,  if  claimed,  as  it  has  been  proved, 
might  possibly  never  have  been  disputed  by  the  defendant. 
We  think,  however,  that  we  have  no  power  to  do  this 
under  the  terms  of  the  section. 

Whether  the  judge  might  properly  exact  conditions  from 
the  party  in  whose  favour  the  issue  joined  is  abandoned, 
and  a  new  one  tried,  is  a  question  upon  which  we  need 
not  give  any  opinion ;  for  here,  in  the  exercise  of  his  dis- 
cretion, he  has  permitted  the  very  right  to  be  determined  ; 
and  we  are  of  opinion  that  the  variance  is  immaterial,  and 
that  the  misstatement  could  not  have  prejudiced  the  de- 
fendant in  the  conduct  of  his  defence. 

The  act  requires  us  to  give  judgment  accordingly,  and 
costs  must  follow  as  a  matter  of  course. 

Rule  absolute. 
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In  re  Ridley. 

Where  an  ar-  ON  the  first  day  of  this  term,  W,  H.  Watson  moved  that 

an  attorney  ^^^  notices  given  by  Mr.  Itidley  might  be  deemed  sufficient 

had  legally  to  enable  him  to  be  admitted  an  attorney  of  this  Court  on 

name  shortly  ^he  last  day  of  the  term.     The  affidavit  stated  that  Mr. 

before  the  ex-    j^ji^  y^^^  j,een  articled  by  his  former  name  of 

piration  of  his  ^  •' 

articles,  and     to  an  attorney  at  Newcastle,  and  had  served  four  years 

of  intenSon^to  ^^^^  '^^^  attorney,  and  one  year  with  a  conveyancer  at  the 

appl^  for  ad-    same  place;  that  in  May,  1835,  whilst  with  such  convey- 

attomey,  had    dQ<^e>',  and  not  long  before  the  expiration  of  the  articles,  he 

^Tf^b^r  ^*"*   had  legally  changed  his  name  to  "  Ridley;*'  that  since  that 

name,  without  time  he  bad  always  borne  that  name,  and  that  notices  had 

lion  ortbe*'     ^^^  given  which  were  quite  regular,  unless  in  this  respect, 

change,  the      that  they  were  given  in  the  name  of  Ridley,  without  any 

motion  on\he   notification  of  the  change  of  name.     He  submitted  that  it 

first  day  of       was  sufficient  that  the  name  which  the  applicant  bore  at 

term,gave  per-    ,        .  /.    ^   •         .  •  •  t 

mission  for       ^he  time  of  atDxing  the  notices  was  truly  stated. 

him  to  be 

admitted  on        • 

the  last  day  The  Court  took  time  to  consider  the  point,  and  on  the 

riiYuTrl     fourth  day  of  term 

quired  that  a 

be  up  till  the        Lord  Denman,  C.  J.  said— Under  the  circumstances 

end  of  the        ^e  think   that  the   application  of  Mr.  Watson   may   be 
term,  with  j     .  ,  •  mi     •  ,  . 

both  names,      granted;  but  the  notice  must  be  up  till  the  end  of  this 

term  with  both  the  names. 

Rule  accordingly. 
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Do£  d.  Old  v.  Vickers. 


Ejectment  for  Unds  in  the  county  of  Salop.     Vick'  ^.,  sei«<J  in 
i_  .        1    1   /.      •   J  fee  of  an  on- 

ers, the  tenant  m  possession,  appeared  and  defended  as  to  divided  moiety 

two  undivided  third  parts  only,  and  the  issue  as  to  those  u^l?"^^if°^ 

two  undivided  third  parts  was  tried  before  WillianiSfJ.  at  other  moiety 

the  last  assizes  at  Shrewsbury.     It  appeared  that  in  1824,  B.'^^gages 

the  defendant  had  by  deed  mortgaged  a  small  estate  to  the  the  entirety  to 

lessor  of  the  plaintiff;  that  at  the  time  of  executing  the  qaentlyAreco- 

mortgage,  the  defendant  was  seised  in  fee  of  one  undivided  yers  his  moiety 

HI  ejectroenc 
third   part,   and  that  the  remainder  had  long  been   held  ogamstil., 

by  the  defendant  as    tenant  from  year    to  year    under  ^J^^^p'^^^' 
Lords  Shrewsbury  and  Bury  at  certain  small  rents;  that  an  lease  for  14 
ejectment  was  brought  by  Lords  Shrewsbury  and  Bury,  e^!J*^ent  by 
against  the  defendant,  to  recover  the  two  undivided  thirds,  C.  against^., 
which  was  tried  in  1829,  when  a  clear  title  in  the  lessors  estopped  from 
of  the  plaintiff  was  shewn ;  but  that  in  consideration  of  »®'"n|  "P  ^^® 
the  long  possession  of  the  defendant,  it  was  agreed  that  a 
lease  should  be  granted,  and  under  an  order  of  ni^  prius 
then  made  by  consent,  it  was  awarded  that  a  lease  of  the 
two  undivided  thirds,  for  fourteen  years,  at  a  low  rent, 
should  be  granted  to  the  defendant.    A  lease  was  accord- 
ingly executed  by  Lords  Shrewsbury  and  Bury.     It  was 
contended  by  the  defendant,  that  the  estate  created  by  the 
lease  was  a  new  estate,  and  that  no  interest  in  the  two 
undivided  thirds  passed  by  the  mortgage.     The  learned 
judge  was   of  opinion  that  the  defendant  was  estopped 
from  setting  up  this  defence  as  against  his  own  mortgage ; 
and  the  verdict  was  found  for  the  plaintiff. 

Talfourd,  Serjt  moved  for  a  new  trial,  and  contended 
that  the  defendant  was  not  estopped  from  setting  up  a 
new  estate  created  since  the  execution  of  the  mortgage. 
[Lord  Denman,  C.  J.  The  defence  by  the  mortgagor  is, 
that  he  has  a  different  tide  than  that  which  he  mortgaged. 
How  easy  it  would  be  for  a  mortgagor  to  defeat  his  mort- 
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gage  if  this  defence  would  do.  LUtledale,  J.  It  was  his 
boundeo  duty  to  let  the  new  lease  operate  in  support  of 
his  mortgage.] 

Per  Curiam.  Rule  refused  (a), 

(a)  And  s«e  aniCf  vol.  t.  514^  n;  3  Man.  &  Ryl.  109,  n. 


Under  Lord 
Tenrenc/en'f  li- 
mitation Act 
(9  Geo.  4,  c. 
14,  s.  8,)  a 
written  memo- 
randum ac- 

adebt  may  DO 
given  in  evi- 
dence %vithout 
a  stamp, — al* 
though  it  con- 
tain words  of 
ogiieement, — 
where,  the  ori- 
pnol  debt  be- 
ing proved  ali- 
unde, the  me- 
morandum is 
prodnced 
merely  to  shew 
the  continu- 
ance of  the 
debt. 

Semble, 
that  if  there 
had  been  no 
other  evidence 
of  the  debt  it- 
self, the  me- 
morandum 
would  have  re- 
quired a  stamp. 


Morris  v.  Dixon* 

Assumpsit  for  money  lent,  money  paid,  money  had 
and  received,  and  on  an  account  stated.  Plea :  first,  non- 
assumpsit;  secondly,  the  statute  of  limitations,  ^t  the 
trial  before  Vaughan,  B.,  at  the  Chester  Summer  Assizes 
in  1834,  it  appeared  that  the  plaintiff  had  in  1826  advanced 
money  to  the  defendant ;  and  the  following  memorandum, 
which  was  unstamped,  dated  the  30th  June,  1832,  and 
signed  by  the  defendant,  was  given  in  evidence : — **  I  ac- 
knowledge to  owe  Mr.  James  Morris^  of  Bolton,  36/.,  which 
I  agree  to  pay  him  as  soon  as  my  circumstances  will 
permit  me  to  do."  A  verdict  was  found  for  the  plaintiff; 
but  it  having  been  objected,  that  the  above  memorandum 
was  not  receivable  in  evidence  unstamped,  the  learned 
judge  gave  the  defendant  leave  to  move  to  set  the  verdict 
aside,  and  enter  a  nonsuit.  In  Michaelmas  term,  1834, 
John  Jervis  obtained  a  rule  nisi  accordingly ;  against  which 

Cotlingham  and  Cowling  now  shewed  cause.  The  8th 
section  of  Lord  Tenterden\  act  (a)  provides,  that  "  no  me- 
morandum, or  other  writing  made  necessary  by  that  act, 
shall  be  deemed  to  be  an  agreement,  within  the  meaning  of 
any  statute  relating  to  the  duties  of  stamps."  The  memo-* 
randum  in  question  was,  by  force  of  that  clause,  exempt 
from  the  stamp  duty.  It  will  be  seen,  on  reference  to  the 
first  section  of  the  act,  what  description  of  memorandum  or 

(a)  0  Geo.  4,  c.  U. 
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sgreement  is  *'  maide  necessary/'  The  6rst  section,  after 
reciting  the  Statutes  of  Limitations  for  England  and  Ireland, 
enacts,  that  in  actions  of  debt,  or  upon  the  case,  grounded 
opon  any  simple  contract,  no  acknowledgment  or  promise, 
by  words  only,  shall  be  deemed  sufficient  evidence  of  a  new 
or  continuing  contract,  whereby  to  take  the  case  out  of  the 
operation  of  the  recited  enactments,  or  either  of  them,  or 
to  deprive  any  party  of  the  benefit  thereof,  unless  such  ac- 
knowledgment or  promise  shall  be  made  or  contained  by 
or  in  some  writing,  to  be  signed  by  the  party  chargeable 
thereby.  This  acknowledgment  is  precisely  within  the 
terms  of  this  section,  since  it  confesses  a  debt  previously 
contracted.  It  is  merely  a  promise  to  pay,  and  not  an 
agreement,  and  does  not,  therefore,  require  a  stamp ;  itfii/- 
leii  V.  Hutchmn{a\  Latigdon  v.  WHson{b).  There  is 
nothing  to  be  done  by  the  plaintiff  and  no  mutuality  be- 
tween the  parties.  It  is,  therefore,  not  an  agreement.  This 
distinction  is  taken  in  Lees  v.  Whilcomb  (c),  and  there  are 
many  instances  in  which,  for  this  reason,  it  has  been  held, 
that  cognovits  do  not  require  a  stamp ;  Green  v.  Gray{d). 
If  the  plaintiff  had,  by  the  agreement,  promised  the  defend- 
ant that  he  would  not  molest  him  for  the  payment  until  it 
was  convenient  for  him  to  pay,  there  might  then  be  some 
ground  for  contending  that  this  was  an  agreement  within  the 
meaning  of  the  Stamp  Act. 

John  Jervis,  in  support  of  the  rule.  This  memorandum 
lyas  subject  to  the  stamp  duty.  Assuming  this  not  to  be 
an  agreement.  Lord  Tenierden*s  act  exempts  such  instru- 
ments only  as  are  given  for  the  purpose  of  taking  a  claim 
out  of  the  Statute  of  Limitations.  It  was.  incumbent  on 
the  plaintiff  to  shew  that  the  instrument  was  given  for  the 
purpose  of  taking  the  case  out  of  the  statute.  A  mere  sug- 
gestion will  not  do ;  it  must  be  actually  proved. 

(a)  1  M.&R.629;  7B.&C.6d9.  (<0  3  Dowl.  P.  C.  .350.      Bat 

{b)  9  M.  &  R.  10;  7  B.  &  C. 640.      see  5  Maan.  &  R^l.  292,  (a), 
(c)5BiiigM.d4. 
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1680.  But  this  is,  in  fact,  an  agr^ment.    It  oontidna  wotds  of 

promise.    In  WiUiams  v.  Bennett  (d),  an  instrument  which 


Moftftis 


XhTUom* 


9,  acknowledged  the  receipt  of  certain  drafts  for  the  payment 

of  money,  and  contained  a  promise  to  repay  the  money,  was 
held  to  be  an  agreement,  and  to  require  a  stamp*  [Little* 
dak,  J.  Unless  the  act  9  Geo.  4,  was  intended  to  (ipply 
where  there  were  words  of  agreement,  the  exemption  would 
be  nugatory.]  A  mere  1. 0.  U.  would  not  require  a  stamp. 
All  that  was  intended  by  the  act  was,  thttt  admissions,  which 
were  formerly  made  use  of  in  order  to  take  a  case  out  of 
the  Statute  of  Limitations  (though  made  in  a  lone  convex 
sation)  should  not  have  that  effect  unless  they  were  in 
writing. 

Lord  Den  MAN,  C.  J.— This  motion  was  made,  and  the 
rule  granted,  on  the  supposition  that  there  was  no  other 
evidence  of  money  lent  by  the  plaintiff  to  the  defendant  than 
the  memorandum  in  question.  Had  that  been  so,  then,  as 
the  memorandum  purports  on  the  face  of  it  to  be  an  agree* 
ment,  it  would  have  required  a  stamp.  But  it  now  appears 
that  this  is  a  writing,  which,  by  Lord  TenterdetCs  act,  is 
rendered  necessary  to  prevent  the  Statute  of  Limitations 
from  barring  the  right  of  action  for  the  debt,  and,  being 
such,  it  is  expressly  exempted  from  stamp  duty  by  the  eighth 
section  of  that  act. 

LiTTLEDALE,  J. — The  act  of  9  Geo.  4  must  apply  to 
writings  of  some  description.  I  do  not  see  to  what  de- 
scription of  writings  it  could  apply,  unless  it  applies  to  the 
memorandum  in  question.  It  contains  die  promise  relied 
upon,  to  take  the  case  out  of  the  operation  of  the  Statute  of 
Limitations. 

Patteson,  J. — I  thought  at  first  there  was  nothing  to 
exempt  this  memorandum  from  the  stamp  duty^  but  I  am 
now  satisfied  it  is  exempted  by  the  9  Geo.  4,  c.  14«  s.  8» 

(a)  2  Campb.  417. 
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Coleridge,  J. — ^I  think  that  wherever  a  writing  (not        i8S0. 
under  seal)  is  given  in  evidence  for  the  purpose  of  prevmt-      "^^^ 
iog  the  operation  of  the  Statute  of  Limitationsi  it  is  an  «, 

instrument  made  necessary  by  the  act,  and  if  made  neces-  I>isov- 
sary  by  the  act|  it  is  exempt  from  the  stamp  duty.  If  Uiere 
bad  been  no  other  evidence  of  a  debt  than  the  memorandum 
in  question,  I  should  have  considered  it  as  put  in  for  the 
purpose  of  proving  the  debt«  and  not  of  taking  the  case  out 
of  the  operation  of  the  Statute  of  limitations ;  but  here 
there  was  other  evidence. 

Rule  discharged. 


Jones  v.  Reynolds. 

Assumpsit  for  the  use  and  occupation  of  certain  land.  An  action  for 

veins  of  iron-stone,  limestone,  ore  and  minerals,  with  the  ^jon  lies^"' 

appurtenances,  of  the  plaintiff.     Plea;  non  assumpsit.  (under ii Geo. 

At  the  trial  before  Coleridge  3.,  at  the  last  Glamor-  a'TOroldemSe 

canshire  assizes,  it  appeared  that  the  plaintiff  had  entered  of  the  mine- 

mto  a  negotiation  with  the  defendant,  for  the  letting  to  the  the  lands  of 

defendant  of  the  veins  of  ore  and  stone,  under  certain  lands  ^^  ^T^^'-^u 

'  coopled  with 

at  Nekton  Down,  in  the  parish  of  Newton  Nottage,  GIfr-  an  actoal  en- 

morganshire ;  and  also  his  interest  in  the  veins  of  ore  and  ^' 

stone  in  certain  adjoining  lands,  of  which  he  was  joint  pro* 

prietor  with  Colonel  Knight:  and  the  following  agreements 

Were  entered  into. 

**  Swansea,  21st  February,  1B25. 

**  Dear  Sir, — I  shall  be  happy  to  take  a  lease  of  your  iron 
ore  at  Newton,  at  the  royalty  of  Is.  per  ton ;  and  I  will  en- 
gage to  work  the  several  veins  of  iron-stone,  limestone,  ore, 
and  manganese,  in  such  relative  proportions  as  that  the  ave- 
rage produce  of  iron  shall  not  exceed  the  usual  average  of 
the  common  ores  of  South  Wales,  which  I  believe  to  be 
about  40  per  cent. ;  the  term  to  be  forty  years,  from  the 
84th  June  next,  and  the  sleeping  rent  150/.  per  annum* 
The  lease  to  be  voidable  on  the  part  of  the  lessee^  by  giving 
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six  months*  notice,  and  paying  one  year's  rent  as  a  fine,  if 
given  within  the  first  two  years,  and  500/.  as  a  fine,  if  the 
lease  be  terminated  by  lessee  at  any  subsequent  time ;  the 
relative  proportions  of  the  iron  ores  in  weight  to  be  worked 
together,  to  be  ascertained  by  a  competent  person. 

**  I  am,  &c.  (signed)  J.  Reynolds''  [the  defendant.] 
*'  To  Richard  Calvert  Jones"  [the  plaintiff.] 

Upon  a  copy  of  this  letter  was  written  as  follows : — 

**  I  agree  to  the  terms  contained  in  your  letter,  copied  on 
the  other  side,  and  shall  be  ready  to  grant  a  lease  conform- 
able thereto,  from  myself,  and  all  other  proper  parties, 
whenever  you  require  me. 

(Signed)  **  Calvert  Richard  Jones*'  [plaintiff.] 
Addressed  to  **  John  Reynolds,  Esq.*'  [defendant.] 

The  following  agreement,  written  upon  the  former  agree- 
ment, was  the  foundation  of  the  present  action. 

^*  Mem.  4th  April.  I  propose  to  take  a  lease  of  the 
minerals  above  described,  lying  in  the  lands  of  which  you 
are  joint  proprietor  witli  Colonel  Knight ,  on  the  terms  above 
mentioned,  for  your  exclusive  property, 

(Signed)     '*  John  Reynolds.** 

"  I  agree  to  let  to  Mr.  Reynolds  a  lease  of  my  joint  pro- 
perty, on  the  same  terms  I  have  granted  him  a  lease  of  my 
independent  property,  commencing  at  the  same  time,  and 
paying  the  same  sleeping  rent,  and  the  same  royalty  per  ton. 

(Signed)      *'  C.  JB.  JonesJ* 

Use  and  occupation,  in  fact,  though  slight,  was  proved. 
The  learned  judge  expressed  a  doubt,  founded  upon  the 
decision  in  Doe  d.  Hanky  v.  Wood{fl\  whether  the  pro- 

(a)  2  Barn.  &  Aid.  794.    And  v.  Moore,  5  T.  R.  329;  Chetham 

see  H.  5  Hen,  7,   fo.  10,  pi.  2;  v.frt^kiiiifon,4£ast,468,  1  Smith, 

Hoe  V.  Taylor,  Sir  F.  Moore,  355,  278;  Cro$btf  v.  Wadsworth,  6  East, 

Dyer,  285,  pi.  40;    Gatemard:^  602,606;  2  Smith, 559;  ChurchUl 

case,  $  Co.  Rep.  59  b;  Gear^  v.  v.  JSvaitt,  1  Taanc.  522);  Taykrv* 

Barecrcfif  1  Siderf.  346;  Harker  Waten,  7  Taunt.  374;  Duke  qf 

V.  Birkbeck,  3  Burr.  1556;  1  W.  Newca$lle  v.  Clark,  2  B.  Moore, 

Bla.  482;    Wilton  v.  Mackreth,  3  666 ;   Doe  d.  Thmqfton  v.  Pierce^ 

Ban.  1824;  Boll.  N.  P.  85a;  Bm-t  Peake,  Add.  Cases,  242 ;  Mobertt 
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perty  was  of  such  a  nature^  that  the  action  for  use  and  oc- 
cupation was  maintainable  under  11  Geo,  2,  c.  19;  and  he 
gave  the  defendant  leave^in  case  the  verdict  should  be 
against  him,  to  move  to  enter  a  nonsuit,  (a).  Verdict  for  the 
plaintiff.     Damages,  7 1 2/. 


443 


1886. 


At  the  commencement  of  this  term, 

J.  Evans  moved  for  a  nonsuit.  An  action  for  use  and 
occupation  will  not  lie  for  the  subject-matter  of  this  demise, 
which  is  not  the  land,  but  the  minerals  which  may  lie  under 
it.  The  agreement  amounts  to  no  mcye  than  a  licence  to 
take  the  minerals.  There  is  no  instance  of  ejectment  being 
maintained  for  minerals,  where  there  has  been  no  mine.  If  a 
mine  is  opened  and  demised,  .then  ejectment  will  lie,  be- 
cause what  is  called  the  mine,  being  the  land  itself,  would 
pass.  In  Doe  d.  Hanky  v.  Wood{b\  the  owner  of  the  fee 
had,  by  indenture,  granted  free  liberty,  licence,  power,  and 
authority,  to  dig,  mine,  and  search  for  tin,  tin  ore,  &c.,  and  all 
other  metals  and  minerals  whatsoever,  thoughout  certain  lands 
described  in  the  indenture,  and  to  raise,  make  merchantable, 
aud  dispose  of  the  tin,  8lc.  there  found,  to  their  use;  and  to 
make  adits,  &c.  necessary  for  tlie  exercise  of  that  liberty. 


r.  Dovfy,  on/e,  vol.i.  443;  4  Barn. 
&Adol.G65;  Doe  d.  Earl  of  Fa^ 
mouth  V.  Alderion,  1  Meeson  & 
Welsby,  310;  1  Tymii.  &  Grang. 
543;  4  Dowl.  P.  C.  701;  S.  C. 
upon  motion  for  new  criftl,  Excd. 
H.T.  1837. 

(a)  One  difficultjr  seems  to  be 
this: — Where  A.  agrees  to  take  a 
future  lease  from  B.  of  a  corpo- 
real hereditament,  and  without 
wMting  for  the  execution  of  the 
Irase,  A,  enters,  with  the  acqui- 
escence of  B.,  A.  becomes  tenant 
at  will  to  B.,  upon  the  terms  of  the 
intended  lease,  as  far  as  those 
terms  are  applicable  to  a  tenancy 
at  will, — and  after  the  acceptance 
of  rent,  (upon  a  yearly  computation 
of  amount)   A.  becomes  tenant 


from  year  to  year,  upon  the  terms 
of  the  intended  lease,  as  far  as  they 
are  applicable  to  a  tenancy  from 
year  to  year.  But  in  this  case,  if 
the  instrument  contemplated  by 
the  parties  was  not  a  lease,  but, 
as  in  Doe  v.  Wood,  a  licence  under 
seal,  the  acting  upon  the  intended 
licence,  before  it  was  granted, 
with  the  acquiescence  of  the  in- 
tended licensor,  could  only  ope* 
rate  as  a  parol  licence,  as  there 
can  be  no  demiae  by  parol  (either 
at  will  or  for  years)  of  an  incor* 
poreal  hereditament.  Vide  Bird  v, 
Higginton,  ante,  vol.  iv.  505 ;  2 
Adol.  &  Ellis,  160,696.  And  see 
p«i*,444(a). 
(6)  3  Bam.  &  Aid.  734. 
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1886.        together  with  the  use  of  ull  waters  and  watercoursesi--^ 


excepting  to  the  grantor  liberty  for  driving  any  new  adit 
V.  within  the  lands  thereby  granted,  and  to  carry  any  water- 

Rbtnolos.  course  over  the  premises  granted;  habendum  for  twenty- 
one  years.  There  was  a  covenant  by  the  grantee  to  pay 
one  eighth  share  of  all  ore  to  the  grantor,  and  all  rates,  taxes, 
8cc.,  and  to  work  the  mines  effectually  during  the  term. 
And  on  failure  in  the  performance  of  any  of  the  covenants, 
a  right  of  re-entry  was  reserved  to  the  grantor.  It  was 
held  that  this  deed  did  not  amount  to  a  lease,  but  operated 
only  as  a  licence  tq  search  for  and  get  minerals,  with  a  grant 
of  such  of  the  ores  only  as  should  be  found  and  got;  and 
that  the  grantee  took  no  estate  or  property  in  the  land  itself, 
or  any  particular  portion  thereof,  but  had  no  more  than  a 
mere  right  to  a  personal  chattel,  when  obtained  in  pursuance 
of  incorporeal  privileges  granted  for  the  purpose  of  obtain- 
ing it.  In  this  case,  the  subject  of  the  agreement  is  merely 
stones  in  the  land,  containing  minerals.  Suppose  the  stones 
.  bad  been  on  the  land  instead  of  tn  it,  it  could  not  be  ooU'- 
tended  that  use  and  occupation  would  lie  on  an  agreement, 
permitting  the  defendant  to  enter  and  take  them,  paying  so 
much  per  ton ;  and  it  is  submitted  that  the  two  cases  are 
not  distinguishable  in  principle  for  the  purposes  of  the 
present  inquiry.  The  statute  of  U  Geo.  2,  c,  \9,  s.  14(a), 
enables  landlords,  ^*  where  the  agreement  is  not  by  deed, 
to  recover  a  reasonable  satisfaction  for  the  lands,  tenements, 
or  herediiaments{b)f  held  or  occupied  by  the  defendant  or  de- 
fendants, in  an  action  on  the  case,  for  the  use  and  occupa- 
tion of  what  was  so  held  or  enjoyed."  In  this  case  no  lands, 
tenements,  or  hereditaments,  were  held,  occupied,  or  en- 
joyed. The  grant  is  only  of  so  much  of  the  ore  as  the 
tenant  can  take  away  during  the  term ;  and  the  occupation, 

(a)  This  section  professes  "  to  ditaments"  may  possibly  have  been 

obviate  some  difficulties  in  the  re-  used  as  denoting  subjects  ejusdem 

covery  of  reniSf  where  the  demises  generis  quoad  hoc  with  lands, — in- 

are  not  by  deed."    But  as  no  rent  heritances  tnanurable, 

can  be  reserved  out  of  an  incorpo-  (6)    Vide  CoUhrook  v.  TkheU^ 

rai/hereditaiDent|(Co.Litt.  142a,)  j^t^  483. 
the  words  '*  tenements  and  here- 


Jones 
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if  such  it  can  be  called,  is  solely  of  what  he  takes.    This  is         1830. 
not  like  the  case  of  use  and  occupation  of  land  or  a  house. 
[Patieson,  J.  In  the  case  of  an  open  mine,  for  which  use  and  v. 

occupation  will  lie,  there  is  only  a  licence  to  take  awjiy  such  ^^^*"^"*' 
stones  and  minerals  as  are  worked  during  the  term.]  For 
an  open  mine  eftctment  will  lie  (a).  [Pattetonf  J.  I  do  not 
see  any  difference  in  principle  between  that  case  and  the 
present.  Lord  Denman,  C.  J»  Must  not  the  tenant  have 
the  use  and  occupation  of  some  land,  in  order  to  take  away 
the  minerals  ?]    Only  in  the  same  way  as  in  Dae  y.  Waod» 

Cur.  adv,  vult. 

On  a  subsequent  day  judgment  was  delivered  as  follows  by 

Lord  Denman,  C.J. — The  first  point  raised  on  the  mo- 
tion for  a  new  trial  was,  whether  the  right  to  take  minerals 
can  be  the  subject-matter  of  use  and  occupation.  If  it  may, 
having  been  expressly  demised,  though  not  by  deed,  the  ac<- 
tion  is  maintainable  within  U  Geo.  ^i  c.  1 9,  s.  1 4.  The  doubt, 
which  occurred  to  my  brother  Cokri^e  on  the  trial,  arose 
frona  Doe  d.  Hanley  v.  Wood{b\  where  this  Court  thought 
ejectment  would  not  lie  for  the  premises  there  sued  for,  relying 
on  various  reasons  for  that  opinion.  One  of  these  was,  that 
the  terms  of  the  indenture  did  not  amount  to  a  grant  of  any 
thing  for  which  ejectment  lies,  but  merely  to  a  permission 
to  search  and  dig  for  ore  (c).  But  it  does  not  seem  to  follow 
that  that  permission  actually  demised  and  actually  exercised 
would  not  be  a  hereditament  enjoyed  by  the  lessee,  a  here- 
ditament being,  in  Lord  Coie*s  well  known  words  {d), 
'*  whatsoever  may  be  inherited,  be  it  corporeal  or  incorpo- 
real,  real  or  personal,  or  mixt,"  and  the  statute  gives  this 
form  of  action  for  every  hereditament  enjoyed. 

Rule  refused  (e). 

(a)  Lcfrd  Culkn  r.  Rkk,  Ball.  (c)  3  Bam.  &  Aid.  730, 

N.  P.  lOS;  Sioughton  ▼.  Leghy  1  {tf)  Co.  litt.  6  a. 

Taant.  402.  (0  S.  C.  at  Nisi  Print,  7  Carr. 

(h)  2  Bam.  k.  Aid.  7S4.  &  P.  336. 
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1856. 

Sheriff  v.  Dame  Maria  Elizabeth  Gresley. 

Where  apartjr  SiRF.  POLLOCK  had  obtained  a  rule  hef ore  Patteson,  J., 
the  amount  of  i°  ^^^  Outer  Court,  for  setting  aside  so  much  of  the  former 
a  bill  of  costs,  ,^jg  ^f  tjjjg  Court  (a)  as  restrained  the  defendant  from  con- 
is  discharged  ^  .  •    •     • 
out  of  custody  tinuing  the  action  already  commenced  by  her^  or  bnngmg 

Uriiy  in'the  **°y  ^*®''  ^^^^^^  against  the  defendant,  in  respect  of  her 
arrest,  upon  arrest  by  the  plaintiff.  The  only  additional  fact  brought 
uqdertSii^  to  before  the  Court  by  the  affidavits  upon  which  the  present 
bring  no  ac-  rule  was  obtained,  was,  tha^  tlie  plaintiff's  bill  of  costs  had 
arrest,  the  since  been  reduced  by  taxation  to  StiQL,  which  sum  the 
^^fA^Wir^^  defendant  has  paid,  the  bill  delivered  having  amounted  to 
being  after-  about  900/.,  and  the  arrest  having  been  for  800/.  and  up« 
war«M  reduced  „_-j- 
by  taxation  to  waras. 
an  amount 

^*surn  for  Knowles  now  shewed  cause.    This  application  is  for  the 

which  the        Court  to  open  a  rule,  which  has  been  once  fully  argued  and 

arrest  was 

made,  is  not     deliberately  decided.     To  allow  this  would  be  very  incon- 

a  ground  for     yenient  and  contrary  to  the  practice  of  the  Court ;  Phillips 
re-opening  the  .  ^  r 

rule  to  reheve  v.  Weyman  (6),  Davies  v.  Cottle  (c).     Every  fact  was  before 

undertaking!^    the  Court  at  the  time  when  the  former  rule  was  discharged, 

and  the  terms  imposed,  with  the  exception  of  the  single 

circumstance  of  the  result  of  the  taxation.     Patteson^  J., 

in  granting  this  rule,  expressed  very  considerable  doubt 

whether    this    Court    would    entertain     the    application. 

[Patie$on^  J.     It  is  very  likely  that  1  did  so.     Lord  i)en- 

man,  C.  J.    The  facts  of  this  case  are  very  special.     We 

must  hear  you  upon  the  question.]    It  was  a  hard  matter 

for  the  plaintiff  that  the  arrest  was  set  aside,  as  it  was,  with 

costs,  he  having  acted  upon  a  reported  case,  Stephenton  v. 

Watsoft  (ft),  which  has  never  been  over-ruled.    IPatteson^  J. 

That  case  has  been  totally  mistaken  by  you  and  by  your 

attorney.    That  case  cannot  have  been  accurately  reported, 

and  besides  it  is  not  similar-  to  this.]     If  the  attorney  has 

(a)  Vide  ante,  v.  491.  (c)  3  T.  R.  405. 

(6)  9  Chitty's  Rep.  965.  (</)  1  Bos.  k  Pull.  365. 
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been  misled  by  an  error  in  the  report,  it  is  hard  that  he 
should  suffer  by  it,  and  therefore  the  term  imposed  was 
just. 

Lord  Denman,  C.  J. — We  should  wish  to  hear  Sir  F. 
Pollock. 

Sir  F,  Pollock  contr^,  in  support  of  the  rule.  The 
matter  would  not  be  pressed  upon  the  Court  did  it  not 
appear  from  the  facts  that  the  conduct  of  the  plaintiff  has 
been  extremely  oppressive.  [Lord  Denman,  C.  J.  I  con- 
fess myself  rather  surprised  that  my  brother  should  have 
granted  this  rule.  Paiteson,  J.  I  regret  that  I  did  so.  I 
certainly  do  think  that  it  is  better  that  there  should  be  a 
broad  rule  with  respect  to  re-opening  matters  already  de- 
cided by  the  Court.]  The  cases  cited  are  not  in  point.  If 
the  rule  had  been  in  these  terms,  *'  Why,  notwithstanding 
the  terms  of  the  rule  of  Michaelmas  term,  1835,  in  this 
cause,  the  defendant  should  not  be  allowed  to  bring  an 
action  against  the  plaintiff  in  respect  of  the  arrest,"  it 
would  have  been  entirely  out  of  the  cases  cited.  It  would 
be  like  the  cases  where,  notwithstanding  terms  that  the 
party  shall  not  be  at  liberty  to  brin^  a  writ  of  error,  the 
Court  said  that  he  might  do  so,  upon  the  principle  of  re- 
calling process  quia  improvide  emauavit. 


Per  Curiam, — 


Rule  discharged  (a). 


(a)  By  a  rule  of  this  Court,  H.  him  who  shall  procure  that  motion 

3  Jac.  1,  it  is  ordered  <^  That  if  to  be  made  contrary  to  the  rule  of 

anjr  cause  shall  first  be  moved  in  Court  so  first  made/'    The  rule 

Court  in  the  presence  of  the  coun-  goes  on  to  direct,  that  the  counul 

sel  of  both  parties,  and  the  Cpurt  who  so  moves  (having  notice  of 

shall  then  thereupon  order  between  the  same  former  rule,)  shall  not  be 

those  parties,  if  the  same  cause  heard  here  in  Court  in  anjr  cause 

shall  again  be  moved  contrary  to  in  that  term,  in  which  that  cause 

that  rule  so  given  by  the  Court,  shall  be  so  moved  contrary  to  the 

then  an  attachment  shall  go  against  rule  of  Court.    But  if  a  rule  has 
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183(3.          been  disposed    of  upon  a    mis-  ihis  rule  does  not  apply,  and  tbe 

apprehension  of  the  terms  of  an  cause  may  be  re-beard.    Rex  v. 

affidavit,   so   that   the  Court  has  Sheriff  of  Middleiex,  in  Cooper  v. 

pronounced  its  judgment  upon  an  Jogger,  1  Chitt.  445. 
incorrect  impression  as  to  the  facts. 


Owen  and  Wish  v.  Body  and  Griffiths. 
An  assignment 

hfs  premises^    '^  EIGNE D  issue  under  the  Interpleader  Act,  upon  the 

and  cffecia  to    validity  of  a  deed  of  assignment  by  one  Marchetti  to  Owen 
B.  a  creditor,  .  .^/.i..  ..  -r 

upon  trust  to    and  Wun^  as  against  two  writs  of  fi.  fa.  issued  at  the  suit  of 

dispose  of         Body  and  Griffiths  respectively, — tried  before  Patteson,  J., 

carry  it  on  for  at  the  Devon  Spring  Assizes,  1835. 

such  creditors       Marchetti,  an  hotel-keeper  at  Torquay,  being  in  diificul- 

as  wiU  execute  ties,  and  several  writs  of  fi.  fa.  being  in  process  of  execution 

and  to  disiri- '  upon  the  goods  in  his  house,  made  an  arrangement  with 

bute  the  pro-    t|,e  plaintiffs  under  which  they  were  to  pay  155/.  175.  od^ 
ceeds  amongst  ...  r         ,  •  .  • 

such  creditors,  bemg  the  amount  of  such  executions  and  costs,  upon  the 

sui^  lus  uf  il**^  execution  by  Marchetti  of  the  assignment  in  question.     That 

is  void,  as         sum  was  accordingly  paid,  and  Marchetti  exetuted  a  deed 

executing ci!^^  ^^  assignment,  dated    6th   November,   1834,  whereby  he 

ditor,  on  the     assigned  to  the  plaintiffs  all  and  singular  his  leasehold  estate 

executing  the    i"  »  certain  dwelling-house  and  inn  at  Torquay,  and  other 

trust  deed  the    j^j,  premises,  household  goods  and  furniture,  stock  in  trade, 

creditors  " 

would  render    debts,  sums  of  money,  and  other  real  and  personal  estate 

themselves^      and  effects,  with  power  to  enter  upon  the  dwelling-house 

spect  of  the      and  other  premises  assigned,  To  hold  the  same  upon  trusty 

"  But  iHs^iio   when  they  should  think  most  advantageous,  to  sell,  &c. ; 

objection  to      ^nd  upon  further  trust,  so  long  as  they  should  think  it  ad- 
such  ahsij^n-  .  i     ■      .  ^  i^ 
ment,  that  at    vantageous,  to  contniue  and  carry  on  the  busmess  of  Mar- 

ihe  time  of     chetti  in  and  upon  the  said  dwelling-house  and  premises,  in 
Its  execuiion,  ,  .  "^  °  *^  .  / 

^.  whose  trade  their  or  his  names  or  name,  and  to  apply  the  moneys  arising, 

ed  ii' sTllin*^     in  the  first  place,  towards  the  paying  off  the  charges  of  the 

excisable  art  1-    indenture,  and  of  carrying  the  trusts  thereof  into  execution, 

cence  and  was  ^"^  ^"  ^^^  "^^'  place  to  retain  for  themselves  the  said  sum 

thereby  liable    gf  153/.  \js.  5d.,  with  interest;  and  in  the  next  place  to 
to  a  penalty. 
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pay  and  satisfy  all  such  sums  of  money  as  in  their  judgment 
should  be  necessary  to  be  paid^laid  out^  or  expended  for  rent^ 
taxes,  or  wages,  insurance,  or  otherwise,  in  the  continuing  and 
carrying  on  the  business  of  Marchetti,  and  in  keeping  up 
his  stock  in  trade  by  purchasing  horses,  carriages,  &c.,  and 
to  pay  the  surplus  of  such  moneys,  so  to  arise  and  be  re- 
ceived  as  aforesaid,  unto  and  amongst  themselves,  the  afore* 
said  Owen  and  Wish,  and  all  other  the  creditors  of  Mar^ 
chettif  who  should  have  executed  the  deed  within  three 
months  of  the  date,  ratably  and  proportionably  according  to 
the  amount  of  their  respective  debts,  when  and  so  often 
as  there  should  be  sufficient  money  in  the  hands  of  the  said 
Owen  and  Wish  to  pay  2s.  in  the  pound  upon  the  said  debts, 
or  as  often  as  thereunto  requested  in  writing  by  the  major 
part  in  value  of  the  creditors,  parties. to  the  indenture,  and 
to  pay  the  surplus  to  Marchetti,  his  executors,  &c. 

6th  Nov.  1834.  This  deed  was  executed  by  Marchetti 
and  by  Owen  and  Wish,  and  by  three  other  creditors  of 
Marchetti. 

At  this  time  Marchetti  was  without  a  wine  and  spirit 
licence,  his  former  licence  having  expired  some  time  pre- 
viously^ and  he  having  neglected  to  take  out  a  new  licence. 

Immediately  after  the  execution  of  the  deed  the  plain- 
tiffs sent  one  Benning  to  take  possession  for  them,  and 
possession  was  taken  accordingly.  He  thenceforward  car- 
ried on  the  business  in  the  name  of  Owen  and  Wish,  Mar* 
chetti  assisting,  but  money  being  taken  only  by  Benning, 
who  paid  it  over  to  Owen  and  Wish, 

In  a  few  days  afterwards  a  licence  was  taken  out  in  the 
name  of  Marchetti,  and  at  the  first  sessions  held  for  the 
transfer  of  victuallers'  licences  after  the  execution  of  the 
deed  of  assignment,  the  licence  of  the  inn  was  transferred 
to  the  plaintiffs. 

On  29th  Nov.  18S4,  the  writ  of  fi.  fa.  sued  out  by  Body 
was  received  by  the  sheriff,  and  the  goods  formerly  of 
Marchetti,  and  intended  to  be  assigned  by  the  deed  of  6lh 
Nov.  1834,  were  seized. 

G  G  2 
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1836.  On  27tli  December,  1834,  the  writ  of  6.  fa.  sued  out  by 

Griffiths  was  delivered  to  the  sheriff. 

Under  the  direction  of  the  learned  judge  a  verdict  was 
found  for  the  plaintiffs,  and  leave  was  given  to  move  to 
cuter  a  verdict  for  the  defendants. 

A  rule  to  set  aside  the  verdict  for  the  plaintiffs,  and.  to 
enter  a  verdict  for  the  defendants,  having  been  obtained  in 
the  following  term. 

First  point.  Crowder  now  showed  cause.     The  question  is,  whether 

\^&liditv  oF 

assignment.       ^^^  ^^^^  ^^  *'^®  6lh  Nov.  1834,  is  void  as  against  these 

executions. 

Erie  contr^,  here  stated  that  he  should  contend  that  the 
trust  to  carry  on  the  business,  and  to  pay  the  profits  to  such 
of  the  creditors  as  might  choose  to  execute  within  three 
months,  and  to  pay  the  surplus  to  Mnrchetti  himself,  in- 
validated the  deed ;  and  also  that  the  fact  of  Marchetti  no| 
being  licensed  to  sell  wines  and  spirits  at  the  time  of  execut- 
ing the  deed)  made  the  intended  assignment  ineffectual, 
for  that  the  business  was  at  that  time  unlawful. 

Crowder,  The  execution  of  this  deed  appears  upon  the 
whole  to  have  been  the  best  thing  that  could  have  been 
done  for  the  creditors.  The  object  of  the  trust  to  carry  on 
the  business,  was  to  secure  to  the  creditors  the  benefit  of 
the  business  if  likely  to  produce  profit,  or  to  enable  the 
trustees  to  keep  the  business  together  until  a  favourable 
opportunity  for* disposing  of  the  property  presented  itself. 
This  provision  appears  to  be  most  expedient,  and  it  is  ap- 
prehended that  there  is  no  legal  ground  for  saying  that  a 
trust  of  this  nature  can  invalidate  the  assignment. 

It   is    no  objection  to    the    deed    that    by    it    a  pre-" 

feretKe  is  given  to  a   particular  set  of  creditors,  Holhird 

v.  Jtnderson  (a);  and  it  is  also  clear  from   Pickstock  v. 

Lyster  (6),  that  a  deed  of  this  sort,  when  the  effects  of  the 

(a)  5  T.  R.  235.  {h)  3  Maul.  &  Selw.  371. 
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debtor  are  assigned  for  the  benefit  of  the  creditors,  is  good,  1836. 
although  thereby  a  particular  creditor  be  delayed  of  his 
execution.  In  that  case  none  of  the  creditors  signed  the 
deed.  Here  it  is  objected  that  the  deed  is  not  signed  by 
aiL  It  is  true  that  there  the  assignment  was  expressed  to 
be  for  the  benefit  of  all  the  creditors  generally  ;  whereas 
here  it  is  for  the  benefit  of  such  creditors  only  as  shall 
come  in  within  three  months ;  but  the  question  is,  whether 
the  deed  is  made  in  fraud  of  creditors,  and  it  is  submitted 
that  a  deed  such  as  this  cannot  be  regarded  as  fraudulent 
under  the  statute  of  13  EHz(a). 

The  neglect  of  Marchetti  to  take  out  the  wine  and  spirit  Second  point. 
licence  rendered  him  liable  to  penalties,  but  it  cannot  affect  J^^J^g  qJ,^  ^" 
the  general  validity  of  the  deed.    [  Patie&nny  J.    The  licence  licence. 
was  afterwards  taken  out  in  the  name  of  Marchetti,  and  had 
relation  back  to  the  time  when  it  ought  to  have  been  taken 
out.     The  want  of  a  licence  was  set  right  as  far  as  it  could 
be.]     It  seems  a  very  extraordinary  argument,  that  because 
Marchetti  had  incurred  a  penalty  by  not  strictly  complying 
with   the  statute,  in  obtaining  a  wine  and  spirit  licence, 
therefore    a   transfer   of   the  whole  business  was  illegal. 
[Coleridge,  J.     Will  you  refer  to  the  act  under  which  the 
licence  is  granted  ?]     It  is  the  9  Geo.  4,  c.  6l .     By  section 
18  of  that  statute  it  is  enacted, ''  that  every  person  who  shall 
sell,  barter,  exchange,  or  for  valuable  consideration  other- 
wise dispose  of  any  excisable  liquors^  hy  retail,  to  be  drunk 
or  consumed  in  his  house  or  premises,  or  shall  permit  or 
suffer  any  excisable  liquors  to  be  sold,  8cc.  by  retail,  to  be 
drunk  or  consumed  in  his  house  or  premises,  without  being 
duly  licensed  so  to  do,  shall  for  every  such  offence,  on  convic- 
tion before  one  justice,  forfeit  and  pay  any  sum  not  exceeding 
20/.  nor  less  than  oL^  together  with  the  costs  of  his  con- 
viction.'^     Upon  the  face  of  the  deed  it  is  merely  a  general 
assignment  of  the  property  of  Marchetti,  and  it  is  not  dis- 
puted that  Marchetti  had  his  general  licence  as  an  inn- 
keeper.    [Littledale,i.  All  the  stock  in  trade  is  assigned. 

(<?)  Cap.  5.     ^nd  seo  Baldwin  v.  Cawlhornff  19  Ves.  100. 
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1836.  Coleridge,  J.  Suppose  an  inn-keeper,  having  no  licence, 
sells  all  his  stock  in  trade  for  the  purpose  of  carrying  on 
the  business  by  the  vendee,  would  not  the  sale  be  illegal  ? 
He  does  not  seem  to  be  in  a  condition  to  sell.]  This  is  a 
general  assignment,  and  as  such,  it  is  submitted,  would 
not  come  within  the  purview  of  the  act,  which  contem- 
plates a  sale  of  wine  and  spirits  by  retail,  by  a  person 
carrying  on  the  business.  No  doubt  if  the  trustees  had 
afterwards  carried  on  the  business  for  a  day  without  a 
licence,  they  would  have  been  liable  to  the  penalty,  under 
the  1 8th  section  of  the  act.  The  trust  is,  to  continue  the 
business,  which  must  be  taken  to  contemplate  a  lawful 
carrying  on  of  the  business.  The  trustees  might  have  ob- 
tained a  licence  the  same  day,  and  then  might  have  carried 
on  the  business  legally.  Besides,  they  were  not  bound  to 
carry  on  the  business  at  all.  If  they  had  chosen  to  execute 
the  first  trust  by  disposing  of  all  the  property  absolutely, 
surely  the  fact  of  there  having  been  no  licence  at  the  time 
of  the  assignment  to  them,  would  not  have  prevented  their 
giving  a  good  title  to  purchasers  from  ihem.  The  neglect 
to  take  out  the  licence  was  merely  the  breach  of  a  revenue 
regulation,  and  would  not  prevent  the  seller  from  recover- 
ing the  price  from  the  vendee  ;  Brown  v.  Duncan  (a). 

First  point.  Erie  contrd.     This  is  not  like  an  ordinary  case  of  an 

assignment  to  trustees,  in  trust  to  sell  and  apply  the  pro- 
ceeds to  the  payment  of  creditors.  In  that  case  the  cre- 
ditors, by  becoming  parties  to  the  deed,  do  not  run  any  risk. 
They  only  say,  in  effect,  that  they  agree  to  take  a  compo- 
sition for  their  debt.  Here,  such  creditors  as  executed 
the  deed  would  become  in  law  partners  with  Owen  and 
Wish  in  carrying  on  the  business,  and  would  be  liable  to 
any  person  who  supplied  goods  to  the  concern ;  and  would 
even,  it  is  apprehended,  become  liable  to  be  made  bank- 
rupts. The  trusts  are  such,  therefore,  that  creditors  of 
sound  discretion  would  not  come  in.     This  distinguishes 

(a)  5  Mann.  &  Ryl.  114 ;  10  Barn.  &  Cressw.  93. 
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the  ca«e  from  Pickstock  v.  Lyster,  and  Holbird  v.  Anderson. 
This  is  much  like  the  case  put  by  way  of  supposition  in 
Ttpyne's  case  (a),  Second  resolution, — ''as  if  a  man  be 
indebted  to  five  several  persons,  in  the  several  sums  of 
20/.«  and  hath  goods  of  the  value  of  20l.,  and  makes  a 
gift  of  all  his  goods  to  one  of  them  in  satisfaction  of  bis 
debt,  but  there  is  a  trust  between  them,  that  the  donee 
shall  deal  favourably  with  him  in  regard  of  his  poor  estate, 
either  to  permit  the  donor,  or  some  other  person  for  him, 
or  for  his  benefit,  to  use  or  have  possession  of  them,  and  is 
contented  that  he  shall  pay  him  his  debt  when  he  is  able." 
[Litiledale,  J.  What  part  of  the  deed  would  make 
persons  who  executed  it  in  the  nature  of  partners  ?]  That 
which  provides  that  the  business  may  be  carried  on,  and 
that  the  creditors  shall  in  such  cases  be  paid  out  of  the. 
proJUs. 

At  the  time  of  the  assignment  Marchetti  was  carrying  on  Second  point. 
an  illegal  business ;  and  an  assignment  under  such  circum- 
stances is  void  in  law,  Forster  v.  Taylorfji).  When  Marchetti 
entered  into  the  negotiation  with  Owen  and  Wish  to  transfer 
the  business  to  them,  it  lay  upon  them  to  see  that  the  busi* 
ness  might  be  legally  carried  on.  The  trustees  must  be 
taken  to  have  known  that  they  were  taking  an  assignment 
of  a  business  which  could  not  be  legally  carried  on.  The 
contemplation  of  an  illegal  act  is  sufficient  to  invalidate  the 
assignment.  [Littledale,  J.  Can  it  be  said  that  it  was  so 
contemplated,  if  it  was  intended  immediately  to  get  a 
licence  ?]  They  could  not  get  it  immediately.  [Lord 
Denman,  C.  J.  There  is  no  covenant  to  begin  the  business 
immediately.]  The  trust  was  to  continue  the  business. 
[Littledale,  J.  There  was  no  evidence  of  any  contemplation 
to  do  any  thing  illegal.  Coleridge,  J.  It  was  not  shewn 
that  either  Marchetti  or  the  trustees  had  ever  sold  wine 
or  spirits.  Patteson,  J.  It  was  not  intended  to  be  dis- 
puted that  they  had  done  so.] 

(a)  3  Co.  Rep.  80  b.  (b)  AfUe,  vol.iti.  944;  5  Barnw. 

&Adol.887. 
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1836.  Lord  Denman,  C.  J. — If  either  of  Mr.  Erie's  poinU  be 

^y'*^      sustaioable,  then  the  assignment  was  void.     One  of  them 

V.  is,  that  it  was  an  assignment  for  the  purpose  of  carrying  on 

Second^Doitit    ""  i'l^gal  trade,  because  there  was  no  licence.     1  own  I  do 

not  think  that  this  objection  is  entitled  to  prevail.    There  is 

nothing  to  make  it  sure  that  any  thing  illegal  will  be  done. 

My  brothers  are  of  the  same  opinion.     We  will  consider 

of  the  other  point. 

Cur.  adv.  vult. 

On  a  subsequent  day  in  the  term 
First  point.  Lord   Den  MAN,  C.  J.  said, — Upon  consideration,  we 

think  that  the  assignment  is  not  valid.  There  is  an  im- 
position of  such  terras  as  might  make  the  creditors  who 
executed  partners  in  the  trade.  The  creditors  were  not 
bound  to  submit  to  such  terms. 

Rule  absolute. 


Urmsion  v.  Newcomen, 

Whether  at       ASSUMPSIT  for  work  and  labour,  &c.,  in  teaching  and 

fiTthcTrs^bound  instructing   Eliza  Newcomen,  the  infant  daughter  of  the 

to  provide  his    defendant,  and  for  clothing,  apparel,  medical  attendance, 

children  with    books,  board,  lodging,  &c.     Plea  :  non  assumpsit,  and  the 

the  necessaries  statute  of  litnitations.     At  the  trial   before  Lord  Denman, 

of  hfe,  so  as  to  •*  * .  , 

give  a  right  of  C.  J.,  at  the  sittmgs  after  Michaelmas  term,  1834,  the  fol* 

hhn'io'a *"**^   lowing  facts  appeared  in  evidence  :— 

stranger,  who        On  the  8th  March,  1806,  the  defendant  (who  is  a  person 

child  with  ^      of  considerable  property)  married  Elizabeth   Urmston,  the 

necessaries 

upon  the  refusal  nf  the  father  to  do  so,  quare. 

fiut  wherea  child  is  delivered  by  its  father  to  £.,  the  wife  of  il.,  upon  an  uiiHertakiiig 
by  B,  that  the  father  shall  not  be  called  upon  for  its  maintenance,  and  the  child  remains 
with  B.  many  years,  both  before  and  after  the  death  of  ^.,  no  action  can  be  maintained 
by  B.  against  the  father,  for  necessaries  supplied  bv  her  to  the  child,  although  the  child 
has  at  different  limes,  without  the  knowledge  of  the  father,  been  taken  out  of  and 
returned  to  the  custody  of  B.  by  its  mother,  who  had  eioped  from  the  father,  and  was 
living  with  an  adulterer. 
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daughter  of  the  plaintiflf.     Shortly  after  the  marriage,  Mr.         1836. 

and  Mrs.  Nerecomen  went  to  reside  at  Drogheda,  in  Ire-      ^^r^"^*^^ 

,  UrmstoM 

land.    In  1809,  Mr.  and  Mrs.  Neztcomen  became  acquainted  «. 

with  Major  Stratford,  with  whom,  on  the  10th  of  June,  Newcomen. 
1810,  Mrs.  Net&co/ner/,  being  then  enceinte,  eloped.  On 
the  10th  February,  181 1,  Mrs.  Newcomen  was  delivered  of 
Eliza  Newcomen^  the  child  mentioned  in  the  declaration ; 
and  in  April,  181 1,  she  left  the  child  with  a  nurse  at  Doug- 
las, in  the  Isle  of  Man,  and  directed  her  to  take  her  to  the 
plain tiflF,  and  wrote  a  letter  for  that  purpose.  The  nurse 
wrote  to  the  plaintiff  and  also  to  the  defendant,  and  having 
received  no  answer  from  the  defendant,  she,  in  June,  1812, 
proceeded  with  the  child  to  Drogheda,  in  order  to  procure 
from  the  defendant  an  acknowledgment  that  the  child  was 
his.  Upon  this  occasion  the  defendant  demanded  the  child, 
which  was  given  up  to  him,  and  remained  under  his  care 
about  three  months.  The  nurse  hearing  that  the  child, 
then  under  the  care  of  a  steward  of  the  defendant,  was  about 
to  be  placed  by  the  defendant  in  the  Foundling  Hospital  in 
Dublin,  sought  it  out,  and  found  it,  thin  and  emaciated  in 
the  extreme,  lying  on  a  bed  in  a  kitchen  in  company  with 
beggars,  covered  with  sores,  and  in  other  respects  in  a  con- 
dition too  shocking  to  describe.  Compassionating  the  un- 
happy condition  of  the  child,  she  wrote  to  the  plaintiff  de- 
scribing the  state  in  which  she  had  found  it ;  and  stating 
that  it  was  the  defendant's  intention  to  place  it  in  the  Found- 
ling Hospital.  Upon  receiving  this  intelligence  the  plaintiff 
agreed  to  take  the  child  into  her  own  care,  and  the  nurse 
applied  on  her  behalf  to  the  defendant  to  have  the  child 
delivered  to  her.  The  defendant  said  he  would  not 
give  up  the  child  unless  the  plaintiff  would  consent  to 
maintain  it  until  it  came  of  age.  The  plaintiff  then  wrote 
the  following  order  or  letter,  dated  the  12th  September, 
1812:— 

"  I  shall  never  ask  him  for  a  sixpence  for  it.  Order  for 
Mrs.  Xetvcomena  child — Whoever  has  Mrs.  Newcomens 
child,  please  to  deliver  her  to  Mr.  Ellis  or  Mrs.  AVNamara, 
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18364        or  to  Mr.  EllU*9  order,  with  all  her  things  sent  with  her« 

^^^^"^^      and  Mr.  Newcomen  will  never  be  asked  for  a  shilling,  either 
Urmstok      r     ,  '  ,    ,  1         •  .  » 

97.  for  her  maintenance,  clothes,  education,  or  journey. 

Newcomeh.  Upon  this,  the  child  was  given  up  to  the  plaintiff.  The 
plaintiff's  husband  was  alive  during  the  whole  of  these  trans- 
actions. He  died  three  years  afterwards,  viz.  in  1815.  Sub-f 
sequently,  Eliza  Newcomen  was  taken  from  the  plaintiff  by 
her  mother,  and  put  to  school  at  Tooting.  She  remained' 
at  that  school  for  some  time,  when  she  was  taken  away  by 
her  mother  to  her  house  in  London,  where  she  was  then 
cohabiting  with  Major  Stratford.  She  lived  with  her  for 
some  short  time,  and  was  then  sent  back  to  the  plaintiff 
at  Walmer,  and  forcibly  thrust  into  her  house  by  a  servant 
of  Mrs.  Newcomen.  She  remained  with  the  plaintiff  for 
about  three  years,  and  during  that  time  was  educated  and 
provided  for  at  her  expense.  Her  mother  afterwards  in- 
sisted upon  her  leaving  the  plaintiff's  house  and  coming  to 
reside  with  her.  She  did  so,  but  was  harshly  treated ;  and 
on  £a8ter  Sunday,  1825,  she  left  her  mother's  house  in  con- 
sequence of  the  ill-treatment  she  received  on  that  day  both 
from  her  mother  and  Major  Stratford*  The  violence  used 
towards  her  on  that  occasion  produced  a  spinal  complaint, 
which  was  pronounced  incurable,  and  in  consequence  of 
which  she  is  now  in  a  wholly  helpless  slate  of  body.  From 
that  period  down  to  the  present  time,  the  plaintiff  has 
provided  for  Eliza  Newcomen  all  the  necessaries  of  life, 
so  far  as  her  limited  means  would  allow.  It  appeared  that 
the  plaintiff's  fortune,  which  was  once  ample,  had  been 
exhausted;  and  that  at  the  time  of  bringing  the  action, 
she  was  residing  in  one  of  the  houses  provided  for  the 
widows  of  captains  in  the  service  of  the  East  India  Com- 
pany. Mrs.  Newcomen  was  ultimately  abandoned  by  Ma- 
jor Stratford^  by  whom  she  had  a  numerous  family,  and 
suffered,  for  some  time  before  her  death,  the  utmost  ex- 
tremity of  penury. 

On  the  6th  of  January,  1832,  Mrs.  Newcomen  died,  and 
the  plaintiff  wrote  to  the  defendant  the  following  letter : — 
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"  I  have  to  announce  the  death  of  that  poor  unfortunate 
Mrs.  Netccomen  this  day  at  1 2  o'clock,  and  trust  I  shall 
receive  a  remittance  to  put  her  decently  under  ground, 
being  the  last  claim  on  you.  Surely  you  cannot  dispute 
the  payment  Of  her  funeral,  which  shall  be  as  moderate  as 
possible." 

It  did  not  appear  that  the  defendant  was  aware  either  of 
the  state  in  which  the  child  was  previously  to  the  applica* 
tion  for  it  by  the  plaintiff  in  1812,  or  of  the  ill-treatment 
which  it  subsequently  received  from  its  mother  and  Major 
Stratford,  The  defendant  has  for  many  years  been  much 
out  of  the  kingdom,  but  occasionally  came  to  and  remained 
in  England  for  considerable  periods  of  time.  A  verdict 
was  found  for  the  plaintiff  for  480/.  for  eight  years'  mainte* 
nance  at  60/.  a  year,  and  the  jury  were  of  opinion  tha( 
Eliza  NetDCOtnen  was  the  child  of  the  defendant.  His  lord- 
ship in  the  course  of  the  trial  expressed  an  opinion  that  a 
father  was  by  law  bound  to  support  his  legitimate  child 
during  its  infancy,  and  (if  unable,  from  helplessness  of 
frame,  to  provide  for  itself)  after  it  had  attained  its  majority* 

Falktt,  S.  G.,  in  Hilary  term  1835,  obtained  a  rule  nisi 
for  a  new  trial ;  against  which, 

Campbellf  A.  G.  now  shewed  cause.  The  question  is, 
whether  a  stranger  who  provides  necessaries  for  a  legitimate 
child  abandoned  and  left  utterly  destitute  by  its  parents, 
can  recover  from  the  father  the  price  of  the  maintenance. 
This  question  has  never  bee%  directly  decided.  The  only 
case  is  Rawlyns  v.  Vandyke  (a),  cited  at  the  trial.  There, 
Lord  Kenyan  says,  *'  I  do  not  lay  it  down  as  the  law  that, 
where  the  children  live  away  from  the  father,  he  is  liable, 
because  the  things  furnished  are  necessaries.  As  a  father, 
he  has  a  right  to  the  custody  of  his  children,  and  may  obtain 
possession  of  their  persons  by  habeas  corpus  (6);  but,  when 
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he  does  not  assert  that  rights  and  suffers  them  to  remain 
with  their  mother,  I  think  he  thereby  constitutes  her  as  his 
agent,  and  authorizes  her  to  contract  those  debts  for  cloth^ 
ing  and  other  necessaries/*  The  jury  found  that  Eliza 
Newcomen  was  the  legitimate  child  of  the  defendant.  She 
is  wholly  incapable  of  providing  for  herself,  and  being  help- 
less from  a  diseased  spine,  is  taken  care  of  and  maintained 
by  the  plaintiff.  The  first  question  for  the  consideration  of 
the  Court  is,  whether  a  father  is,  by  the  municipal  law  of 
England,  under  the  implied  obligation  of  supporting  his 
legitimate  child.  There  is  no  decision  in  the  affirmative, 
because  the  duty  has  never  hitherto  been  questioned.  A 
parent  is  as  much  bound  to  provide  for  his  child  as  a  hus- 
band for  his  wife.  The  decisions  declaring  the  liability  of 
the  husband  for  necessaries  furnished  to  his  wife,  are  ana- 
logous, and  the  same  in  principle.  A  person  who  supplies 
necessaries  to  a  wife  deserted  by  her  husband,  may  recover 
from  the  husband.  That  is  an  illustration  of  the  principle, 
that  where  that  which  ought  to  be  done  by  one  person  is 
neglected,  and  is  performed  by  another,  the  one  who  per- 
forms the  duty  has  his  remedy  against  the  party  who  neg- 
lects it.  Where  an  executor  neglects  to  order  the  interment 
of  the  testator,  an  undertaker  who  performs  the  funeral 
may  recover  the  expense  from  the  executor; — of  which  the 
reason  is,  that  it  was  the  duty  of  the  executor  to  take  care 
that  the  deceased  was  buried,  and  that  the  public  health 
requires  that  a  corpse  should  be  consigned  to  the  grave. 
The  executor  neglecting  that  duty,  the  law  implies  an  un- 
dertaking on  his  part  to  pay  tbe  person  who  performs  the 
neglected  duty.  {^Coleridge,  J.  Would  not  the  want  of 
assets  be  a  defence?]  It  would:  but  to  the  amount  of 
assets  the  executor  would  be  liable.  Again  ;  if  a  pauper 
meets  with  an  accident  in  a  parish  through  which  he  is 
casually  passing,  it  is  the  duty  of  the  overseers  to  furnish 
him  with  medical  assistance;  and,  if  they  neglect,  a  surgeon, 
who  takes  care  of  the  pauper,  may  recover  from  the  over- 
seers.    This  case  niui>t  be  determined  on  the  same  principle 
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B8  if  the  statute  of  43  Eliz,  had  not  passed.  [Coleridge,  J. 
Are  you  aware  of  Blackburn  v.  Mackey  {a),  in  which  it  was 
held,  that  there  must  be  some  evidence  of  a  contract  express 
or  implied  ?  In  Maule  v,  Maule  (6)  Lord  Panmure  was 
sued  for  alimony  by  his  son.]  In  that  case  there  was  evi- 
dence that  the  child  was  not  left  destitute.  Here  the  child 
was  actually  destitute,  and  would  have  starved  had  it  not 
been  for  the  kindness  of  the  plaintiff.  Assuming  it  to  be 
the  law  of  England  that  there  is  in  general  an  implied  obli^ 
gation  on  the  father  to  maintain  his  legitimate  child,  what  is 
there  in  the  circumstances  of  the  present  case  to  relieve  the 
defendant  from  that  obligation  ?  The  letter  written  by  the 
plaintiff  in  September,  1812,  is  relied  on:  an  undertaking 
given  when  the  child  was  lying  in  a  state  too  shocking  to 
describe,  and  at  a  time  when  the  plaintiff  was  a  married 
woman  (her  husband  being  then  alive)  and  unable  therefore 
to  bind  herself  by  any  such  engagement.  Besides,  the 
plaintiff  does  not  seek  to  recover  any  thing  for  the  period 
during  which  the  child  was  living  w  ith  the  plaintiff  under 
that  agreement.  After  that  agreement  had  been  entered 
into,  the  child  was  forcibly  taken  away  by  Mrs.  Newcomen, 
who  was  unquestionably  the  defendant's  agent  as  far  as 
related  to  the  care  of  the  child.  The  child  is  afterwards 
thrust  into  the  plaintiff's  house  by  a  servant  of  Mrs.  Neoy 
comen,  and  subsequently  remains  for  some  time  under  the 
plaintiff*s  care.  Again,  she  is  taken  away  by  the  mother, 
and  being  cruelly  treated  by  her  and  Major  Stratford,  takes 
refuge  in  the  plaintiff's  house.  [Coleridge,  J .  Was  there 
any  evidence  that  the  defendant  knew  where  the  child 
was  ?]  There  was  not,  as  the  defendant  was  abroad,  and 
there  was  no  means  of  communicating  with  him.  It  is  the 
same  as  if  knowledge  bad  been  proved.  Suppose  a  ship  is 
in  a  foreign  port,  a  person  who  repairs  it  may  recover  against 
the  owner,  although  he  knew  nothing  of  the  matter  (r). 
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(c)  Vide  Rocker  v.  Buther,  1 
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liamt.  Abb.  Shipp.  198. 
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Alexander,  in  support  of  the  rule.  This  action  cannot  be 
maintained.  The  common  law  of  England  does  not  compel 
a  father  to  provide  for  his  legitimate  offspring;  and,  if  he 
neglect  to  do  so,  the  only  redress  is  to  be  found  in  statutory 
provisions.  Cases  upon  this  point  have  been  sought  for  in 
vain.  There  is  no  express  decision  either  one  way  or  the 
other.  The  subject  has  been  discussed  by  Pufendorf, 
Montesquieu,  and  other  writers  on  ethics ;  but  all  that  is 
important  as  regards  the  present  question  will  be  found 
collected  in  Blacksione*s  Commentaries  {a).  In  the  course 
of  his  observations,  the  learned  commentator  lays  down  the 
doctrine  ''  that  no  person  is  bound  to  provide  a  maintenance 
for  his  issue,  unless  where  the  children  are  impotent  and 
unable  to  work  either  through  infancy,  disease,  or  accident ; 
and  then  is  only  obliged  to  find  them  with  necessaries,  the 
penalty  on  refusal  being  no  more  than  205.  a  month."  The 
general  duty  of  parents  to  maintain  their  children  had  been 
already  treated  of  by  Sir  W.  Blackstone,  as  resting  upon  the 
principles  of  natural  law ;  and,  when  he  proceeds  to  lay 
down  the  nature  of  the  obligation  imposed  upon  the  parent 
by  the  municipal  law  of  England,  his  observations  apply  ex- 
clusively to  statutory  provisions.  If  the  obligations  imposed 
by  the  law  of  nature  were  necessarily  to  be  engrafted  on  the 
common  law  of  England,  it  would  follow,  as  a  consequence, 
that  the  father  would  be  liable,  at  common  law,  to  provide 
for  his  illegitimate  offspring,  as  undoubtedly  he  is  by  na- 
tural law.  Yet  no  lawyer  would,  for  a  moment,  support 
that  proposition.  It  is  clear,  therefore,  that  the  one  descrip- 
tion of  liability  does  not  necessarily  involve  the  other ;  and 
the'  question  may,  therefore,  be  treated  as  though  the  law  of 
nature  were  silent  upon  the  subject.  If  the  parent  were 
botmd  at  common  law  to  provide  for  his  legitimate  children, 
the  legislature  would  not  have  interfered  (/>),  from  time  to 
time,  in  order  to  impose  and  enforce  such  an  obligation. 
The  7lh  section  of  the  43  FAiz.  c.  2,  illustrates  this  part  of 
the  argument,  and  at  the  same  time  affords  a  key  to  the  lan- 

(fl)  Vol.  i.  p.  447.  (b)  Quare, 
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goage  of  Sir  W.  Blackstone  in  the  passage  cited.  By  that 
section  it  is  enacted, ''  that  the  father  and  grandfather,  and 
the  mother  and  grandmother,  and  the  children,  of  every  poor, 
old,  blind,  lame,  and  impotent  person,  or  other  person  not 
able  to  work,  being  of  a  sufficient  ability,  shall,  at  their  own 
charges,  relieve  and  maintain  every  such  poor  person  in 
that  manner  and  according  to  that  rate  as  by  the  justices  of 
the  peace  of  that  county  where  such  sufficient  persons 
dwell,  or  the  greater  number  of  them,  at  their  general  quarter 
sessions,  shall  be  assessed,  upon  pain  that  every  one  of 
them  shall  forfeit  ^Os.  for  every  month  which  they  shall  fail 
therein."  A  similar  illustration  of  the  argument  is  afibrded 
by  the  subsequent  statutes  of  1 1  &  12  Will.  3,  c.  4,  s.  7, 
and  I  Ann.  stat.  1,  c.  SO,  the  former  imposing  upon  Popish 
parents,  and  the  latter  upon  Jewish  parents,  the  duty  of  main* 
taining  their  protestant  children.  The  case  of  S/.  Andrew^s 
Undershqft  v.  Jacob  Meniez  de  Bret  a  (a),  though  not  an  ex- 
press decision  on  the  point,  seems  to  have  been  considered  as 
questioning  any  common  law  obligation,  since  it  was  the 
immediate  cause  of  the  last  cited  statute  (&).  It  may  be 
conceded  that,  both  by  the  civil  law  and  by  the  law  of 
nature,  a  father  is  bound  to  provide  for  his  offspring ;  but 
neither  of  these  grounds  of  liability  will  support  the  present 
action.  In  the  case  which  has  been  cited  by  the  Court, 
and  also  in  Flack  v.  Tollemache  (c),  it  was  held,  that  there 
must  be  a  promise  by  the  father,  either  express  or  implied. 
Now  it  is  not  pretended  that  there  was  an  express  promise 
in  this  case ;  and  how  can  a  promise  be  implied  when  there 
is  no  legal  liability  ?  In  every  instance  where  the  law  has 
implied  a  promise,  it  will  be  fouud  that  the  law  has  first 
imposed  a  liability  ;  and  that  rule  at  once  distiv^uishes  the 
present  case  from  those  cited  on  the  other  side,  of  husbands, 
executors,  overseers,  and  ship-owners.  The  fact  is,  the 
plaintiff  has  mistaken  her  remedy.     She  might,  perhaps, 

(a)  Lard  Raym.  G99.  (c)  1  Car.  &  Pay.  5. 

^  (6)  1  Bla.  Com.  449. 
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1836.  have  obtained  redress  at  the  hands  of  a  magistrate ;  but  she 
cannot  seek  it  through  the  medium  of  an  action.  The  case 
v. '  "^  has  been  treated  in  the  course  of  the  argument  as  though 
Newcomen.  ii^g  ^jfg  ^gi^g  jjjg  agent  of  the  husband ;  and  it  has  been 
urged  that,  because  she  took  away  the  child  after  the  letter 
of  I2th  Sept.  1812,  and  subsequently  sent  it  back  to  its 
grandmother's,  her  husband  became  liable  through  her 
agency.  But  the  fallacy  of  this  is  obvious  when  the  situa- 
tion of  the  wife  is  considered.  She  had  deserted  her  hus- 
band and  was  living  in  adultery.  How  then  could  she  be 
considered  as  his  agent  ?  A  wife  so  circumstanced  can- 
not bind  her  husband  for  necessaries  supplied  to  herself. 
The  King  v.  Fliutan  {a),  Govier  v.  Hancock  (A).  As  little 
can  she  do  so  when  those  necessaries  are  supplied  to  a  third 
person.  The  same  circumstance  distinguishes  Rawlings  v. 
Vandyke  (c). 

But,  assuming  a  father's  common  law  liability  to  the 
maintenance  of  his  legitimate  children,  and  a  corresponding 
implied  promise,  that  liability  has  been  extinguished  in  the 
present  case.  In  1812  the  child  was  returned  to  the  de- 
fendant ;  and  he  was  about  to  provide  for  it,  by  placing  it 
in  a  Foundling  Hospital.  This  was  prevented  by  an  express 
undertaking  by  (he  plaintiff,  that  he  should  never.be  called 
upon  for  a  shilling; — in  other  words,  that  he  should  be 
discharged  from  any  further  pecuniary  responsibility  for  its 
maintenance.  Upon  this  express  undertaking,  he  transfers 
the  child  to  the  care  of  the  plaintiff.  How,  afterwards, 
can  the  plaintiff  seek  to  fix  him  with  that  responsibility  ? 
It  is  argued,  that  the  plaintiff's  husband,  Captain  Urmston, 
was  alive  at  the  time,  and  that  the  plaintiff,  being  a  feme 
covert,  was  disabled  from  giving  a  binding  undertaking. 
It  is  true  that  he  did  not  die  until  three  years  afterwards ; 
but  can  it  be  doubted  that  the  child's  residence  under  his 
roof,  during  those  three  years,  evidences  a  ratification  on  the 

(a)  I  Bam.  &  Adol.  227.  (c)  3  Esp.  N.  P.  C.  250. 

(6)  6  T.  R.  60S. 
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part  of  Captaki  Vrmston  of  the  terms  ou  which  alone  it  1B36. 
was  permitted  to  become  an  inmate?  And,  even  sup-  tt-motoh 
posing  it  otherwise,  the  child  continued  to  live  with  the  ^^  v. 
plaintiff  afier  her  husband's  death ;  and,  by  keeping  it  with 
out  making  any  further  communication  to  the  defendant,  she 
recognized  and  adopted  the  contract  made  during  her  co- 
verture (r/).  Her  letter  of  the  6th  January,  1832,  shews 
that  she  did  not  consider  the  defendant  liable ;  the  evidence 
proves  him  to  have  been  then  in  England,  and  the  address 
of  the  letter  itself  affords  a  presumption  that  she  knew 
where  he  was  to  be  found.  She  had,  therefore,  the  oppor- 
tunity of  giving  him  notice  that  she  would  no  longer  con- 
tinue to  maintain  his  child  at  her  own' expense.  Yet  she 
did  not  do  so ;  and  ought,  consequently,  by  not  repudiating, 
to  be  deemed  to  have  adopted  the  contract.  The  argument, 
founded  on  the  crueltj^  exercised  by  Mrs.  Newcomen  and 
Major  5.,  was  introduced  in  order  to  prove  an  analogy 
between  this  case  and  that  of  a  wife  driven  from  her  home 
by  the  cruelty  of  her  husband.  But,  here,  the  cruelty  was 
exercised  by  a  wife  living  apart  and  in  a  state  of  adultery, 
and,  therefore,  not  the  agent  of  the  husband.  From  .first 
to  last  the  defendant  had  no  notice  of  the  various  changes 
of  abode,  or  of  the  helpless  condition,  or  of  the  ill-treatment 
of  his  child ;  and,  consequently,  never  had  an  opportunity 
of  putting  an  end  to  the  contract  under  which  he  was  first 
induced  to  part  with  her,  and  of  again  taking  her  into  his 
own  care.  Yet,  without  such  an  opportunity,  it  is  impbs- 
sible  to  say  that  he  had  deserted  his  child ;  and  a  principal 
part  of  the  argument  on  the  other  side  proceeds  upon  an 
assumed  desertion* 

Lord  Den  MAN,  C.  J. — The  general  question,  which  .is 
one  of  great  importance,  viz.  whether  by  the  common  law 
a  parent  is  bound  to  maintam  his  deserted  legitimate  child, 
does  not  arise ;  because,  to  raise  that  question,  it  must  be 

(a)  Vide  Lte  v.  MuggeridgCy  5  Taunt.  36. 
VOL.  VI.  H  H 
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1836.        proved  that  the  detertion  has  taken  place.    That  is  not 
^  proved  in  the  present  case.     The  defendant  waa  coatem- 

o.  plating  providing  for  his  child,  by  placing  it  in  the  Found- 

ling Hospital  at  Dublin,  when  the  plaintiff  made  the  ap» 
pikation  to  have  the  child  delivered  up  to  her ;  and  upon 
that  occasiott  tbe  child  was  delivered  up,  upon  an  un- 
dertakiog  bj  the  plaintiff,  that  the  defendant  should  be  put 
to  no  eipense  for  jthe  maintenance  of  the  child.  The  de- 
fendant had  just  ground  for  believing  that  he  was  not  to  be 
called  upon  for  the  maintenance  of  the  child.  Had  he 
supposed  that  the  grandmother  was  not  maintaining  the 
child  at  kef  espense,  he  might  have  chosen  to  have  taken 
care  of  the  cbtkl  himself,  and  have  provided  for  it  in  a 
different  vray.  This  maj  appear  to  be  an  unreasonable 
indulgence  to  a  man  of  large  fortune  like  the  defendant ; 
yet  if  the  rule  of  law  were  otherwise,  it  might  be  attended 
wiib  great  injustice  to  a  person  in  humble  life.  He  might 
be  under  the  belief  that  his  children  were  under  the  pro- 
tection of  a  relation,  and  maintained  by  that  relation  at  bis 
own  expense,  and  yet  be  subsequently  called  on  to  pay  the 
expenses  which  had  been  incurred.  It  seems  to  aw, 
therefore,  that  the  rule  must  be  made  absolute. 

LiTTLEDALE,  J. — The  general  question  does  not  arise 
in  the  present  case.  What  are  the  cirrumstances  ?  The 
mother  elopes,  and  the  child  is  bom  slter  that  elopement 
The  father  doubts  whether  the  child  is  bis  offspring,  and 
be  is  about  to  place  the  child  in  die  Foundling  Hosfntal  at 
Dublin;  when  the  grandmother,  being  unwilling  that  the 
child  should  be  sent  there,  writes  to  request  that  it  may  be 
placed  with  her,  and  undertakes  that  the  father  shall  be 
at  no  expense.  The  child  being  delivered  to  the  grand- 
mother under  this  request,  is  kept  for  some  years  by  her; 
afterwards  the  mother  takes  the  child  away,  add  puts  it  to 
school.  The  child  is  subsequently  removed  from  school 
by  the  mother,  and  is  then  sent  to  its  grandmother;  from 
whom  it  is  again  taken    away,  and  under  whose  care  it 
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subsequently  returns.  It  does  not  appear  that  the  father 
knew  of  the  cruelty  which  was  exercised  towards  the  child, 
or  that  he  was  aware  of  the  change  of  custody  which  from  v. 

time  to  time  took  place.  It  may  be  considered,  therefore, 
so  far  as  regards  the  father,  to  have  been  under  the  care  of 
the  grandmother  from  the  time  when  it  was  delivered  to 
her  by  his  order.  The  father  had  nothing  to  do  with  the 
caprices  of  the  mother.  He  might  well  presume  that  the 
chiM  was,  durhig  the  whole  of  the  time,  in  the  custody  of 
the  grandmother.  He  might  have  ascertained  the  contrary, 
had  be  inquired ;  but  it  does  not  appear  that  he  was  anxious 
about  it.  It  is  said,  that  when  the  grandmother  gave  the 
undertaking  she  was  a  married  woman.  She,  however, 
again  took  the  child  after  the  death  of  her  husband. 

Pattbson,  J.— The  general  question  does  not  arise. 
It  is  impossible  to  say  that,  under  the  circumstances  of 
this  case,  there  can  be  any  contract  express  or  implied  be- 
tween the  plaintiff  and  the  defendant.  The  child  is  born 
after  the  elopement.  It  gets  into  the  custody  of  the  father, 
who  is  about .  to  place  it  in  the  Foundling  Hospital,  in 
Dublin,  where  it  would  have  been  maintained.  At  the  re- 
quest of  this  very  plaintiff  the  child  is  given  up  to  her.  It 
is  not  material  whether  the  letler  of  September,  1812, 
constituted  any  binding  contract  or  not.  It  induced  the 
defendant  to  relinquish  the  care  of  the  child ;  and  it  clearly 
negatives  any  contract  on  his  part  to  pay  for  the  mainte- 
nance of  the  child.  There  is  no  evidence  to  shew  that  the 
acts  of  Mrs.  Neweomen,  in  taking  away  the  child  and  re- 
turning it,  can  be  considered  as  the  acts  of  the  defendant. 
It  cannot  be  said  that  the  defendant  took  the  child  from  the 
grandmother.  No  communication  was  made  to  him  with 
respect  to  the  child.  It  is  said  that  was  impossible,  be- 
cause the  defendant  was  abroad.  That,  however,  is  nega- 
tived. But  suppose  he  was  so,  a  communication  might 
have  been  made  to  him  by  letter.  No  steps  of  this  kind 
were  taken  by  the  plaintiff.     It  is  quite  impossible  that  she 
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1836.        can  say  that  she  was  maintaining  the  child  under  a  con- 
tract  with  the  defendant,  that  he  should  pay  for  its  mainte- 


Urmston 

V.  nance. 

Newcomek. 


Coleridge,  J. — As  it  is  not  necessary  to  decide  the 
general  question,  it  is  perhaps  better  not  to  express  an 
opinion.  I  would  not,  however,  be  understood  as  ac- 
ceding to  the  proposition  of  the  Attorney-General.  My 
present  opinion  is  to  the  contrary.  Assuming,  however, 
that,  by  the  common  law,  a  duty  is  thrown  on  the  father  to 
maintain  his  legitimate  child,  it  is  necessary,  in  order  to 
determine  the  defendant's  liability,  to  see  how  the  plaintiff 
takes  upon  herself  the  charge  of  this  child.  It  is  placed 
by  the  defendant  under  the  care  of  a  servant.  A  represen- 
tation is  made  to  the  plaintiff  of  the  forlorn  state  of  the 
child,  of  which  it  does  not  appear  that  the  defendant  was 
aware.  How  does  the  child  part  from  the  father's  custody? 
Upon  an  express  undertaking  by  the  plaintiff,  that  the  de- 
fendant should  be  put  to  no  expense  for  the  child's  mainte- 
nance. But  it  is  said  that  this  was  a  contract  by  a  married 
woman,  which  is  not  binding.  It  is,  however,  evidence  to 
shew  under  what  circumstances  the  child  quitted  the  father. 
There  is  not  a  tittle  of  evidence  to  shew  that,  from  the 
time  when  the  child  was  thus  delivered  up  by  the  defendant, 
he  knew  that  it  was  ever  in  the  custody  of  any  other  person 
than  the  plaintiff.  It  must,  therefore,  be  considered  that  he 
supposed  the  child  was  in  the  same  situation  as  when  it 
was  delivered  by  him  to  the  plaintiff;  and  I  must  say,  that 
the  circumstances  entirely  negative  the  supposition  of  any 
contract  on  the  defendant's  part  to  pay  for  the  mamtenance 
of  the  child. 

Rule  absolute.  ^ 
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IcELY  V.  Grew. 

Assumpsit.     The  declaration  stated,  that  the  lease  of  Where,  ia  a 
a  shop,  and  the  good-will  belonging  to  it,  had  been  exposed  gale  entered 

to  auction  for  the  plaintiff  by  a  certain  person,  being  his  m^oacan 

■^  •'  .  auction,  one  of 

auctioneer  and  agent*  upon  the  following  (amongst  other)  several  condi- 

conditions  of  sale.  viz. :— That  the  highest  bidder  should  be  Ih^e^i^haM^ 

the  purchaser ;  that  the  purchaser  should  pay  immediately  shall  fail  to 

a  deposit  of  20/.  per  cent,  in  part  of  the  purchase,  and  sign  a^.  of  the 

an  agreement  for  payment  of  the  remainder  on  or  before  conditions,  the 

the  (2.5th  March,  18S4;  and,  in  case  of  further  delay  in  the  be  forfeited  as 

completion  of  the  purchase,  from  any  cause  whatever,  the    **"    .'^yg^*" 

purchaser  should  pay  5  per  cent,  interest  until  payment,  or  the  condition 

vendor  should  be  entitled  to  the  rents,  at  his  option,  but  fi^l^^^^itie 

without  prejudice  to  the  vendor  s  rights  under  the  last  con-  general  pro- 
1  .  ^    ,  .     >       •  1  raise  to  com- 

dition ;  that  an  abstract  of  the  vendor  s  title,  commenang  piete  the  pur- 

with   the  lease   under  which  the  premises  were  held  (a),  ^^^'   ^ 

should  be  delivered  at  his  expense,  and  that  upon  payment  upon  a  wrong- 

of  the  purchase  money  the  purchaser  should  have  an  as-  j^gntofthe' 

signment  from  the  vendor,  the  expense  whereof,  and  also  contract,  on 

the  expense  of  all  other  things  the  purchaser  might  require,  pu^haser,  the 

in  deduction  or  confirmation  of  title,  should  be  borne  by  such  vendor  ^ay 

purchaser;  that  all  outgoings  would  be  cleared  up  to  Christ-  mages  ultra 

mas-day  then  last ;  that  if  any  mistake  should  have  been  made  ^^*  rorfeited 

in  the  description  of  the  premises,  or  any  error  whatever  is  not  bound 

should  appear  in  the  particulars,  such  mistake  should  not  viti-  ^'^ndidoo  in 

ate  the  sale,  but  a  compensation  (to  be  ascertained  by  arbi-  declaring  upon 

tration)  should  be  given :  That  the  defendant  was  the  highest 

bidder  for,  and  became  and  was  declared  to  be  the  purchaser 

(a)  But  for  this  qualification  the  Fildet  r.  Hooker^  S  Meriv.  424 ; 

vendee  would  have  been  entitled  Fane  v.  Spencer,  lb.  430,  n. ;  Ogii- 

to  inspect  the  title  of  the  lessor,  vie  v.  Foljambe,  SMer.  53;  Knatch' 

in  order  to  ascertain  whether  he  buUv,Gruebery  lb.  137;  Spratt  v. 

bad  sufficient  estate  or  power  to  Jrffery^  5  Mann.  &  Ryl.  188,  and 

create  the  term.      See  Furvis  v.  10  Barn.  &  Cress.  349;  Souter  v. 

Koyer,  9Price,488,520;  Deveretl  Drake,  ante,  vol.  iii.  10;  6  Barn. 

V.  Lord  Bolton,  18  Ves.  508,  512  ;  &  Adol.  992. 


468  CASES  IN  THE  KINg's  BENCH, 

18S6.  of  the  premises,  at  the  sum.  of  7/.;  and  that  thereupon  in 
consideration  &c.  the  defendant  promised  to  perform  and 
fulfil  every  thing  in  the  said  conditions  of  sale  on  his  part, 
as  such  purchaser,  to  be  performed  and  fulfilled;  and 
although  the  defendant|  in  part  performance  of  the  condi* 
tions,  did  pay  down  1/.  10s.  as  a  deposit,  and  in  part  pay- 
ment of  the  purchase  money,  and  did  sign  an  agreement  for 
the  payment  of  the  remainder  thereof,  on  or  before  the  25th 
March,  1834,  pursuant  to  the  conditions;  and  although  the 
plaintiff  did,  at  his  expense,  within  a  reasonable  time,  deli- 
ver to  the  defendant  an  abstract  of  bis  title  to  the  premiaes, 
commencing  as  in  the  conditions  mentioned ;  and  aldiough 
all  outgoings  in  respect  of  the  premises  were  duly  cleared 
up  to  Christmas-day  next  preceding  the  sale ;  and  although 
he  the  plaintiff,  before  and  on  the  said  fi5th  March,  1834, 
was  always  ready  and  willing  to  make,  and  did  make  appear 
to  the  defendant  a  good  title,  so  as  to  enable  him  to  assign 
the  residue  of  the  term  in  the  premises  to  the  defendant,  and 
to  execute  proper  assignments  thereof  to  the  defendant, 
and  on  the  day  and  year  last  aforesaid  offered  to  assign  to 
the  defendant,  and  to  give  him  possession  upon  payment  of 
the  remainder  of  the  purchase  money ;  yet  the  defendant 
would  not,  on  or  before  the  said  25th  March,  1834,  on 
having  such  good  title  as  aforesaid,  or  at  any  other  time,  pay 
to  the  plaintiff  the  remainder  of  the  purchase  money,  or  any 
part  thereof,  but  wholly  refused  so  to  do,  and  wholly  re- 
fused then  or  at  any  other  time  to  complete  the  said  pur- 
chase, or  to  accept  the  assignment  of  the  said  premises  to 
him,  or  the  possession  thereof.  By  means  whereof  the 
plaintiff  hath  not  only  lost  all  benefit  and  advantage 
which  he  might  and  otherwise  would  have  derived  from  the 
completion  of  the  said  purchase,  but  hath  incurred  great 
charges  and  expenses  in  and  about  the  sale,  aud  in  and 
about  preparing  an  abstract  of  his  title  to  the  premises,  and 
otherwise  in  relation  thereto,  and  has  been  obliged  to  shut 
up  the  premises,  and  has  lost  the  good-will. 
Plea :  non  assumpsit. 
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At  tfae  trial  before  Lord  Demnan,  C.  J.,  at  the  London  tB36. 
sittings  after  Michaelmas  term,  I8S4,  tbe  facts  stated  in  the 
declaration  were  proved,  and  the  conditions  of  sale  were 
put  in.  In  addition  to  the  conditions  set  out,  there  was  Ok£w. 
(amongst  others  that  were  not  material)  the  following : — 
''Lastly,  If  the  purchaser  shall  neglect  or  fail,  to  comply 
with  any  of  the  above  conditions,  the  deposit  shall  be  for^ 
feited,  as  liquidated  damages,  to  be  retained  by  the  vendors, 
who  shall  be  at  full  liberty  to  rescind  the  contract,  and 
resell  the  lot  either  by  public  or  private  sale,  without  the 
necessity  of  previously  tendering  a  conveyance  thereof  to 
the  defaulter;  and  the  deficiency,  if  any,  by  the  second 
sale,  togeAer  with  all  charges  attending  the  same,  shall 
be  made  good  by  the  defaulter."  It  was  objected,  that, 
under  the  above  conditions  of  sale,  the  deposit  of  20/.  per 
cent  was  to  be  retained  by  the  vendor  as  liquidated  damages, 
and  in  full  satisfaction  for  a  breach  of  the  conditions  by 
non-completion  of  the  purchase ;  and  that  the  last  condition 
was  a  material  qualification  of  tbe  contract,  and  ought, 
therefore,  to  have  been  stated  in  the  declaration.  His  lord- 
ship overruled  the  objections,  and  the  plaintiff  had  a  verdict^ 
damages  &/.  (a).     In  the  following  termy  Addison,  in  pur* 

(a)  It  does   not  appear  whe-  Where  in  an  assise  of  rent  it  Cases  of  re» 

ther,  in  assessing  damages  to  this  was  pleaded  and  found  that  the  ^"P^*** 

amount,  the  jury  gave  credit  fc>r  demandant  had  disseised  the  ten- 

the  som   received  as    o  deposit,  ant  of  the  land,  the  valae  of  the 

But  it  would  seem  that  upon  the  laod,  during  the  disseisin,  was  rv- 

emiire  damages  sustained   b^  the  eouped  out   of  the   damages   as* 

vendor  being  ascertained,  the  pur-  sessed  for  the  arrears  of  the  rent, 

chaser  would  be  entitled   to  have  8  Ass.  fo.  90,  pi.  3f . 

the  amount  of  the  deposit  recoup-  So,  where,  after  the  death  of  the 

ed    from    sach    entire    damages;  husband,  a   stranger  entered  by 

as  otherwise,    the  vendor  either  abatement,  (qu.    by  dit$eism,  as 

would  be  twice  recompensed  for  the  heir  appears  not  to  have  been 

that  part  of  the  breach  of  contract  entitled)  and  endowed  the  wife, — in 

which  corresponded  with  a  breach  an  assise  against  the  abator  and 

of  the  conditions,   or  woald    re-  the  wife,  by  the  (coffee  of  the  hus- 

ceive    a    positive    Montis    in    that  band,  the   demandant   recovered 

which  the  parties  treated  merely  two  thirds   and  damages  against 

as  a  liquidated  indemnijkaiion,  the  abator,  bat  the  wife  retained 
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suance  of  leave  reserved,  obtained  a  rule  nisi  to  enter 
verdict  for  the  defendant  or  for  a  nonsuit. 


her  third,  (which  had  heen  assigned 
to  her  without  collusion,)  and  one 
third  part  of  the  damages  was  re- 
couped.     12  Ass.  fo.  35,  pi.  20. 

So  in  a  case  where  the  Prior  of 
St.  John  of  Jerusalem  in  England 
recovered  in  assise,  the  jury  as- 
sessed no  damages,  because  thej 
found  that  the  tenant  had  built  and 
repaired.     14  Ass.  fo.  41,  pi.  12. 

Where  A,  leased  to  B.  for  life, 
and  afterwards  disseised  B.,  who 
brought  an  assise  of  novel  dis- 
seisin against  J.,  it  wns  held,  that 
the  rent  which  occurred  during 
the  disseisin  ought  to  be  recouped 
from  the  damages,  but  not  that 
which  had  occurred  before  the 
disseisin.  T.  9  E.  3,  fo.  8,  pi.  SI ; 
S.  P.  per  Reeve  argueado,'  T.  4  H. 
r,  fo.  11. 

So  in  assise,  in  the  King's  Benchy 
for  house  and  land  at  Stepney, 
the  jury  found  only  40f.  damages 
because  the  houses  were  well  sus- 
tained, and  the  land  had  been 
sown.  P.  24  £.  3,  fo.  49,  pi.  35. 
(The  Ending  of  the  jury  assumed 
that  the  emblements  would  belong 
to  the  demandant.  And  as  the 
Court  acquiesced  in  the  view  taken 
by  the  jury,  this  case  is  cited  by 
Lord  Brooke  as  an  authority  to 
shew  that  upon  a  judgment  in  as- 
sise the  demandant  is  entided  to 
emblements.  Emblements,  pi.  11.) 
Where,  in  an  assise  of  land,  the 
demandant  recovered  the  land, 
but  the  tenant  shewed  that  he  had 
a  rent  charge  issuing  out  of  the 
land  (or  a  right  o(common  over  it,) 
the  value  of  such  rent  charge  (or 
common)  was  recouped  out  of  the 
damages  to  be  recovered  in  the 


assise.  Fitz.  Abr.  M.  3  H.  6,  tit. 
Damage  pi.  18.  And  see  Savdi 
V.  Peckkam,  M.  4  H.  7,.fo.  14. 

So  in  D^r  26,  it  is  said,  <*  If  a 
man  disseise  me  of  land,  out  of 
which  a  rent  cha.*|re  is  issuing, 
which  has  been  in  arrear  for  several 
years,  and  the  disseisor  pay  these 
arrears,  if  (I)  the  disseisee  recover 
in  assise,  the  rent  paid  by  the  dis- 
seisor shall  be  recouped  in  the  da- 
mages. And  see  IFarner'f  case,  M. 
33  U.  6,  fo.  4,  pi.  23 ;  CouUer'$ 
case,  5  Co.  Rep.  30  b,  third  resolu- 
tion ;  Ireland  v.  Coulter^  Cro. 
Eliz.631. 

So  an  executor  de  ton  tart,  if 
sued  in  trover  by  the  rightful  ex- 
ecutor, cannot  plead  payment  of 
debts  of  the  testator  to  the  value 
of  the  goods  converted ;  or  that  he 
has  given  the  goods  to  creditors 
in  satisfaction  of  their  debts,  inas- 
much as  against  the  rightful  execu- 
tor he  has  no  authority  so  to  do ; 
yet  he  may  have  the  benefit  of 
these  payments  by  way  of  rrroK- 
per,  Whiiehall  v.  Squire,  Car- 
thew,  103.  And  see  Mouniford 
V.  GUmm,  4  East,  441,  1  Smith, 
129 ;  Kist  V.  Aikinion,  2  Campb. 
63;  Bamfordw  Harru,  1  Stark.  N. 
P.  C.  343 ;  Le  Loir  v.  BriUow,  4 
Campb.  134. 

Formeriy  there  could  be  no 
deduction  by  way  of  recouper  un- 
less the  subject-matter  of  recouper 
were  found  by  the  verdict.  6rr>. 
Abr.  tit.  Damages,  pi.  7.  And  see 
Ibid.  pi.  94,  96,  99.  But  in  Pie- 
viu  v.  Hetuhally  10  Btngh.  24 ;  3 
Moore  and  Scott,  402 ;  2  Dowl. 
P.  C.  743,  it  was  held  by  the 
Court  of  C.  P.  ihat  where  a  vet^ 
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Sir  fV.  W.  FoUeU  now  shewed  cause,  and  contended,  that        i836. 
the  whole  contract  being  broken,  the  plaintiff  had  a  right  to      ^■'^v-*^ 
^ue  for  general  damages.  ^^^ 

Grew. 

Addiion,  contri.  This  condition  ought  to  have  been  Fint  point 
stated  in  the  declaration ;  it  forms  a  material  qualification  Variance, 
of  the  contract,  and  therefore  the  omission  to  set  it  out 
creates  a  variance,  which  may  be  taken  advantage  of  under 
non  assumpsit,  because  the  plaintiff  fails  to  prove  a  contract 
such  as  that  laid  in  the  declaration.  If  the  Court  be  of 
opinion  that  the  condition  forms  a  material  qualification  of 
the  contract,  the  defendant  is  entitled  to  a  nonsuit. 

But  it  is  submitted  also,  that  the  defendant  is  entitled  to  Second  point. 
have  the  verdict  entered  for  him.    The  effect  of  the  condi-  Nothinjj  leco- 
tion  is«  in  fact,  to  limit  the  damages  for  a  breach  of  the  the  liquidated 
contract,  to  the  amount  of  the  deposit  paid.     If  a  carrier  d^nages. 
gives  notice  that  be  will  not  be  liable  to  a  greater  extent 
than  5L,  and  a  party  seeing  the  notice  employs  the  carrier 
to  carry  goods  of  greater  value,  the  damages  are,  in  case  of 
a  loss  of  the  goods,  limited  to  5/.;   Clarke  v.  Cfray{a). 
[Patinon,  J.    The  breach  stated  in  this  declaration  is  not 
in  terms  a  breach  of  any  of  the  conditions, — it  is  a  breach  of 
the  contract.    The  object  of  this  condition  seems  to  be 
to  secure  the  performance  of  the  particular  things  specified 
in  the  other  conditions.] — ^The  whole  contract  arises  from 
the  party's  being  the  highest  bidder,  upon  those  conditions. 
The  highest  bidder  is,  by  the  conditions,  to  be  the  pur- 
chaser.   The  breach  stated  is  a  breach  of  that  condition. 

Lord  Dbnman,  C.  J.— It  is  not  meant,  by  thb  condition, 
that  the  deposit  shall  be  regarded  as  liquidated  damages  as 

diet  in  trover  has  been  obtained  judgment  in  trover  may  be  limited 

against  a  party,  who  has    since  to  the  excess  of  the  verdict  beyond 

been  compelled  to  pay  rent  due  the  amount  of  rent  paid,  on  an 

from  the  plaintiff  in  respect  cf  the  application  in  the  nature  of  an 

premises   where  the  goods  were  audit&  querelA. 
taken,  the    execution    upon    the         (o)  6  East,  564 ;  2  Smith,  623. 
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against  a  party  wko  breaks  off  altogether.  It  it  intended 
to  be  so  only  in  cane  of  a  breach  of  any  of  the  particular 
conditions. 

LiTTLEDALB,  J.— I  thiok  that  the  plaintiff  is  entitled  to 
sue  the  defendant  for  geneial  damages. 


Et  per  Curiam. 


Rule  discharged. 


£x  parte  Peking, — In  the  matter  of  an  A|>plication  for  a 
Mandamus  to  the  Lords  of  the  Admiralty. 

oIR  W,  W,  Follett  mored  for  a  mandamus  to  the  Lords 
of  the  Admiralty,  commanding  them  to  6x  a  reasonable  price 
to  be  paid  to  Mr.  Richard  Ptring^  for  the  use  of  his  patent 
for  the  improvement  of  anchors.  The  application  was 
t"'s^%^e''w  founded  upon  an  aflSdavit,  stating  the  following  facts  :— 
much  of  the  From  1782  to  1829  Mr.  Pering  had  been  in  His  Majes- 

cle  as  shall  be  *y'®  service,  under  the  orders  of  the  Lords  of  the  Admiralty, 


In  a  patent 
for  an  inven- 
tion, it  is  sti- 
pulated that 
the  patentee 
shall  sup 


required,  at 
such  reason- 
able pnces 
and  terms  as 
shall  be  set- 
tled for  that 
purpose  by  the 
Admiralty. 
The  patentee 
allows  the 
article  to  be 
made  at  the 
royal  dock 
yards,  and  at 


and  was  employed  during  almost  the  whole  of  that  time  in 
the  Royal  Dock  Yards. 

In  July,  18 13,  Mr.  Pering  obtained  a  patent  for  an  in- 
vention, by  which  he  was  enabled  to  make  anchors  of  much 
greater  strength^  relatively  with  their  weight,  than  any 
anchors  previously  made.  Trials  having  been  made  of  the 
strength  oT  the  patent  anchor,  the  Lords  of  the  Admiralty, 
in  1815,  ordered  that  anchors  should  be  made  and  repaired 
upon  Mr.  Perings  principle.  Anchors  were  accordingly 
the  Nav^'  made  for  the  public  service  according  to  the  patent,  and 
Board  gives  under  Mr.  Pering* s  instruction;  and  in  1821  Mr.  Pering 
the  guidance     received  from  the  Admiralty  a  recompence  of  1500/. 

of  the  smiths        Ju  1822,  Mr.  Peri/iff  having  served  forty  years,  was  al- 

there,  without   ,..  .^, 

stipulating  for  lowed  to  retu'e  upon  a  pension  of  450/.  per  annum,  calcu- 

any  recom- 
pence for  the  use  of  the  pateut :  Held,  that  a  mandamus  docs  not  lie  to  the  Admiralty 
to  fix  a  price  to  be  paid  to  the  patentee. 
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lated  in  the  usual  way,  according  to  the  amount  of  salary 

and  period  of  service-  ^7^ 

October,  1830.  Mr.  Bering  having  invented  an  addi-  Perihg. 
tional  improvement  in  the  formation  of  anchors,  obtained  a 
patent  for  the  new  improvement ;  which  patent  contains  a 
proviso  for  making  the  same  void,  if  Mr.  Peringt  his  exe- 
cutors, administrators,  or  assigns,  should  not  supply,  or 
cause  to  be  supplied J^or  His  Majesty*s  servicey  all  such  articles 
of  the  said  invention  as  he  or  they  should  be  required  to 
supply,  in  such  manner  and  at  such  times,  and  at  and  upon 
such  reasonable  prices  and  terms,  as  should  be  settled  for  that 
purpose  by  the  Commissioners  for  executing  the  office  of  Lord 
High  Admiral  of  the  United  Kingdom  for  the  time  being. 

August  £5,  1831.  A  trial  of  an  anchor,  constructed 
upon  the  last  principle,  was  made  under  the  order  of  the 
commissioners  of  the  navy,  by  the  officers  of  the  Plymouth 
Dock  Yard,  and  a  favourable  report  was  made  to  the 
commissioners. 

September  29|  183U  The  commissioners  of  the  navy, 
by  their  secretary,  sent  to  Mr.  Pering  a  letter,  containing 
the  report,  and  requesting  to  know  whether  he  could  draw 
up  instructions  for  the  guidance  of  the  smiths  at  the  several 
yards,  in  making  anchors  upon  his  plan. 

October  I,  1831.  Mr.  Pering  wrote  to  the  commis- 
sioners of  the  navy  a  letter,  signifying  his  readiness  to  draw 
up  the  proposed  instructions. 

October  5,  1831.  The  secretary  of  the  commissioners 
of  the  navy  wrote  to  Mr.  Pering,  desiring  him  to  proceed 
to  Plymouth  Yard,  as  proposed,  for  the  purpose  of  making 
the  necessary  preparations  for  drawing  up  instructions  for 
the  guidance  of  the  smiths  at  the  several  yards,  in  making 
anchors  on  his  proposed  plan. 

Mr.  Pering  forthwith  proceeded  to  Plymouth  Dock 
Yard,  where  he  prepared  a  table,  shewing  the  dimensions 
of  tlie  several  parts  of  each  anchor,  from  one  of  the  weight 
of  95  cwt.  to  one  of  the  weight  of  1  cwt.  This  was  a 
work  of  much  labour  and  skill,  and  employed  Mr.  Pering 
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1836.  until  21st  November;  on  which  day  he  sent  the  table  to 
^"  the  Navy  Board,  accompanied  by  a  representation  of  the 

Perino.  necessity  of  having  anvils  of  a  peculiar  construction  for  the 
formation  of  the  new  anchor. 

November  25.  The  Commissioners  of  the  Navy  wrote 
to  Mr.  Peringf  acknowledging  the  receipt  of  his  **  table  of 
dimensions  for  the  guidance  of  the  smiths  at  the  several 
yards,  in  making  anchors  on  his  improved  phn^^^  and  stating 
that  the  table  had  been  framed  with  great  clearness. 

An  order  was  sent  from  the  Navy  Office  to  the  Plymouth 
Dock  Yard,  for  the  construction  of  anvils  for  the  new 
anchor,  as  suggested  in  Mr.  Pering^s  letter  of  21st  Novem- 
ber; and  such  anvils  were  accordingly  made,  under  Mr. 
Pering*s  inspection,  and  were  sent  to  the  different  dock 
yards  at  which  the  new  anchors  were  to  be  made. 

Mr.  Pering  was  occupied  three  months  at  least,  at  a 
considerable  expense,  in  journeying  to  and  from  Plymouth, 
and  at  that  place,  in  the  superintending  the  construction  of 
the  anchor  ordered  to  be  made  in  that  yard  upon  his  new 
plan,  and  in  the  trial  of  that  anchor, — the  preparation  of 
the  table  of  dimensions, — the  construction  of  the  anvils, — 
and  other  matters  necessary  to  carry  into  effect  the  orders 
given  by  the  naval  department,  as  before  mentioned ;  but 
neither  for  such  expenses,  nor  for  his  time  and  attention 
whilst  so  employed,  has  any  payment  or  remuneration  as  yet 
been  made. 

Copies  of  the  tables  of  dimensions  were  sent  to  the 
several  dock  yards,  with  a  letter  to  the  following  effect : — 
"  Herewith  are  transmitted  copies  of  the  table  of  anchors, 
on  Mr.  Pering's  improved  plan ;  and  the  same  are  to  be 
conformed  to  in  making  anchors  of  all  descriptions  in  future.'* 

A  great  many  anchors  have  since  been  constructed  in  the 
royal  dock  yards  upon  the  new  plan,  and  others,  previously 
made,  have  been  altered  according  to  it ;  and  Mr.  Perittg 
has  not  heard  of  any  instance  in  which  an  anchor,  made  upon 
the  new  principle,  has  proved  deficient ;  although  anchors 
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of  such  constructioD  have  been  repeatedly  exposed  to  severe        1836. 

trials.  T*      ^ 

Ex  parte 

February  19,  1832.  Mr.  Bering  addressed  a  letter  to  Perimo. 
Sir  Jame$  Graham^  then  First  Lord  of  the  Admiralty,  in 
which  he  stated  he  had  been  thirty-two  years  employed  in 
perfecting  his  invention,  and  desired  that  a  reasonable  re- 
muneration might  be  granted  him  for  its  extensive  use  and 
benefit  to  His  Majesty's  service,  and  referred  to  other  im- 
provements made  by  him  for  the  use  of  the  royal  navy. 
To  this,  and  other  subsequent  letters,  it  was  replied,  that, 
in  the  opinion  of  the  Lords  of  the  Admiralty,  the  pension 
of  450/.,  enjoyed  by  Mr.  Peringf  was  a  suflBcient  remune- 
ration to  him. 

In  a  subsequent  letter,  Mr.  Pering  stated  an  intention  to 
put  the  question,  whether  he  was  entitled  to  any  remunera- 
tion, in  the  form  of  a  judicial  inquiry,  and  requested  to  be 
informed  of  the  number  of  anchors  which  had  been  made 
in  the  several  dock  yards  upon  the  principles  of  the  last 
patent,  and  under  the  instructions  furnished  by  him;  to 
which  the  Secretary  of  the  Lords  of  the  Admiralty  replied, 
that  their  lordships  were  not  aware  that  any  anchors  had 
been  made  upon  any  principle  to  which  Mr.  Pering  had 
any  exclusive  claim. 

In  answer  to  the  observations  contained  in  the  last  letter, 
Mr.  Pering* s  aflSdavit  stated  that  he  understood  and  be- 
lieved, that  no  anchor  had  been  made  in  any  of  the  royal 
dock  yards  but  upon  his  improved  plan,  since  the  order  and 
directions  to  that  effect  given  as  above  mentioned,  and  that 
the  order  and  directions  were  then  universally  followed  and 
adhered  to  in  all  the  royal  dock  yards ;  ^nd  letters  from  the 
late  comptroller  of  the  navy,  Sir  Byam  Martin,  to  Mr. 
Pering,  in  which  he  acknowledged  in  high  terms  the  excel- 
lence of  the  new  anchor,  and  the  advantages  derived  to  the 
naval  service  from  its  introduction,  were  set  out. 

After  other  fruitless  applications  to  the  Admiralty  Board 
for  remuneration,  or  for  a  reference  of  the  question  to  the 
late  and  present    attorneys-general,  or   solicitors-general, 
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1836.        Mr.  Pcrtog'a  attornej  gave  notice  of  an  intention  to  move 
Ex  oartc       ^^^  Court  of  King's  Bench  for  a  mandamus. 


Pebiho. 


Sir  W.  W.  Follett,  in  support  of  his  application,  ob- 
aenred^  that  the  crown,  at  the  time  of  granting  the  patent, 
evidently  contemplated  that  the  patentee  should  have  some 
special  remuneration  for  the  advantage  which  might  be  de- 
rived to  the  royal  navy  from  his  invention.  The  patentee 
was  bound  to  supply  for  His  Majesty's  service  all  such  arti- 
cles of  his  invention  as  should  be  required  by  the  Lords  of 
the  Admiralty,  at  such  reasonable  prices  as  tiet^  should 
settle.  Had  the  articles  been  supplied  in  the  manner  con- 
templated, the  Lords  of  the  Admiralty  would  have  been 
bound  to  pay  a  reasonable  price  for  those  articles ;  and  to  a 
demand  for  such  price,  it  would  have  been  no  answer  to  say, 
that  the  patentee  is  in  receipt  of  a  pension  from  the  govern- 
ment. That  pension  bad  been  granted  some  years  pre- 
viously to  the  invention,  in  consideration  of  long  service, 
and  in  accordance  with  the  provisions  of  the  act  of  parliar 
ment  respecting  the  granting  of  superannuation  allowances 
to  public  officers  (3  Oeo.  4,  c.  113.)  In  this  case  the 
articles  were. not  supplied  in  the  manner  contemplated; 
but  the  benefit  of  the  invention  was  obtained  for  the  royal 
navy  by  the  course  which  was  adopted.  The  Lofds  of  the 
Admiralty  ought  to  fix  a  reasonable  price  for  the  tue  of  the 
patent ;  as  was  evidently  coBteaplaled  by  the  Kii^  at  the 
time  of  granting  the  patent.  [Littledaie  J.  If  a  private 
person  had  been  in  the  place  of  the  Lords  of  the  Admiralty, 
and  the  patentee  bad  allowed  him  to  make  the  article,  it 
would  be  a  matter  of  agreement  as  to  how  much  should  be 
paid  for  the  permission.  Here  there  was  no  stipulation  as 
to  the  price.  What  sort  of  a  mandamus  could  we  send?] 
There  might  be  a  mandamus  to  fix  a  price  for  the  articles 
supplied.  [Littledale,  J.  There  should  have  been  an 
agreement.'} 

Lord  Dbnman,  C.J. — The  application  is  not  within  the 
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terms  of  ifae  pateirt.  The  articles  were  not  sopplied  by 
the  patentee.  He  might  have  refused  to  aHow  the  ofikers  ET^rte 
in  the  dock  yards  to  make  anchors  according  to  bis  patent ;  Peking. 
and  then  there  must  have  been  a  contract  to  enable  them  to 
do  so.  No  contract  having  been  made,  we  cannot  require 
the  Lords  of  the  Admiralty  to  fix  a  price  for  tke  use  of  the 
patent. 

LiTTLEDALEi  J. — ^Tbe  mandamos  proposed  would  be  for 
a  sort  of  quantum  meruit  for  the  use  of  the  patent.  I  do 
not  see  how  we  can  send  any  mandamus  in  this  case. 

Pattbson,  J. — It  is  clearly  matter  of  contract. 

Rule  refused  (a). 

(a)  Not  only  debts,  M.  1  i  H.  Unless,   therefore^  this   complete 

4,  fo.  38|  pi.  53,  but  unliquidated  and    ordinary^   thoogh   not    Tciy 

damages,  Genreis  de  Clifton's  case,  luual,  remedy,  were  taken  away 

P.  S2  E.  3,  fo.  5,  pi.  12,  (for  da-  by  statute,  the  applicant  would 

mage  done  by    the  wardens   of  not  be  enutled  to  the  extraordi- 

Nottiogbam    Castle^    in    cutting  nary  remedy  by  maodamot*    And 

trenches  in  the  Trent  for  four  new  see  H.  S  £.  3,  £0.  18,  pL  3;  Titz, 

mills  built  by  the  king,)  may  be  Abr.  tit.  Age,  pi.  75;  tit.  Dette, 

recovered  at  common  law,  against  pi.   17;    tit.  Grauut,  pi.  7;   tit. 

the  crown,  by  petition  of  right;  Peticton,  pi.  8,  10,  15 ;  tit.  Tra- 

Eich.    Pra.  Sd  ed.  84.  van,  pL  43^  150, 163,  1^. 


Rex  v.  The  Justices  of  Staffordshire. 

__-  Where  notice 

rVlGHTMAN  had  obtained  a  rule  nisi  for  a  mandamus  of  an  appeal 

to  the  justices  of  Staffordshire,  commanding  them  to  enter  oSe^*of^"wo 
continuances^  and  to  hear  the  appeal  of  J.  S.  against  an  justices  is  re- 
order made  by  two  justices  under  53  Geo,  3,  c.  127«  for  piven  to  such 
the  payment  by  him  of  the  sum  of  Ss.  11  Jd.,  in  which  he  J^"^'^^7n^ce 

had  been  assessed  to  the  rate  made  for  the  repaur  of  the  upon  one  only 

is  sufficient. 
Sembkj  That  the  Court  of  Quarter  Sessions  has  no  right  to  mfoire  rfiat  notice  of  in- 
tention to  try  an  appeal  against  an  order  for  the  payment  of  church  rates,  made  by  two 
justices  under  53  Ueo.  3,  c.  127,  shall  be  given  to  such  justices. 
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parish  church  of  Wolverhampton^  together  with  costs. 
J.  S.  had  been  assessed  at  35.  1  lid,  in  the  church  rate  of 
the  parish  of  Wolverhampton,  and  had  refused  to  pay  the 
amount.  Upon  the  complaint  of  the  churchwardens  he 
was  summoned  to  appear  before  two  justices,  and  ap- 
peared accordingly,  and  objected  to  the  legality  of  the 
rate.  After  examination  in  due  form,  the  justices  made 
an  order,  whereby  they  directed  him  to  pay  the  said  sum 
of  Si.  md.  to  the  churchwardens  of  the  parish,  together 
with  — s.  for  costs.  At  the  Easter  Sessions  1855,  an 
iippeal  was  entered  and  respited,  and  on  20th  June  the 
appellant  served  upon  the  existing  churchwardens,  and 
upon  one  of  the  two  magistrates  by  whom  the  order  was 
made,  a  notice  of  his  intention  to  try  the  appeal  at  the 
then  next  sessions,  which  were  to  be  held  on  50th  June. 
When  the  appeal  came  on  to  be  heard,  the  appellant  was 
called  upon  to  prove  his  notices,  and  in  default  of  proof 
of  service  of  the  notice  upon  both,  the  magistrates,  the  ses- 
sions dismissed  the  appeal.  The  rule  of  sessions  provided 
that  seven  days  notice  of  intention  to  try  any  appeal  should 
be  given  previously  to  the  commencement  of  the  sessions 
at  which  it  was  intended  to  try  such  appeal;  but  it  was 
silent  as  to  the  persons  to  whom  the  notice  was  in  any  case 
to  be  given.  It  was,  however,  sworn  to  be  the  practice 
of  the  sessions,  in  all  cases  of  appeals  against  orders  and 
convictions  of  justices  made  out  of  the  sessions,  except 
orders  of  removal,  to  require  that  notice  of  the  intention 
to  try  the  appeal  should  be  given  to  such  justices. 


Whateley  now  shewed  cause  against  the  rule.  The 
question  is,  whether  the  rule  of  the  sessions,  requiring 
notice  to  be  given  to  the  justices,  is  a  reasonable  rule;  and 
it  is  submitted  that  it  is  so.  In  many  cases  it  is  very 
important  to  the  public  interests  that  justices  should  have 
notice  of  appeals  against  their  own  judgments,  so  as  to  be 
prepared  to  defend  them;  and  they  are  respondents  by  name. 
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If  one  ia  entitled  to  notice,  both  must  be  equally  so. 
[Litiledale,  J.  Suppose  instead  of  two  there  were  six, 
would  it  be  necessary  to  give  notice  to  all.']  The  argu- 
ment  goes  to  that  length;  but  in  practice,  the  inconve* 
nience  which  might  ensue  in  such  a  case  does  not  arise^ 
as  orders  and  convictions  made  out  of  aeAsions,  are  always 
made  by  two  justices  only. 

Wightman  contr^.  It  is  unnecessary  to  give  notice  to 
the  justices  at  all.  The  real  parties  are  the  churchwardens. 
At  all  events,  the  notice  to  one  magistrate  is  suflScient. 

Lord  Denman,  C.  J. — ^The  magistrates  must,  clearly 
enter  continuances,  and  hear  the  appeal.  The  act  of  par- 
liament under  which  the  order  is  made,  and  by  which  the 
appeal  is  given  (53  Geo.  3,  c.  127,)  does  not  speak  of  any 
notice.  It  is  not  competent  to  the  justices  to  introduce  a 
new  condition,  and  if  it  were  necessary  .that  the  magis- 
trates should  have  notice,  I  apprehend  that  service  of  the 
notice  upon  one  of  them  must  be  considered  as  a  service 
upon  both. 

LiTTLEDALB,  J.-— I  am  of  the  same  opinion.  The  ser* 
vice  on  one  justice  was  sufficient. 

Patteson,  J.  -  In  this  act  of  parliament  there  is  nothing 
about  any  notice.  It  is  entirely  silent  upon  the  matter. 
The  sessions  cannot  engraft  the  requirement  of  notice  upon 
the  act  of  parliament. 
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CoLEEiDOE,  J. — The  rule  of  practice  is  silent  as  to 
whom  the  notice  is  to  be  given  to,  and  yet  the  sessions 
profess  to  have  decided  on  the  rule  of  practice.  However, 
it  is  sufficient  to  say,  that  a  notice  upon  one  of  two  jus-^ 
tices  who  acted  together,  must  be  considered  as  notice  to 
both. 

Rule  absolute*  .i 

VOL.  VI.  II 
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Carter  and  another  v.  Smith. 

A  deed  of  se-   COVENANT.     The  declaration   stated,  that  on   a5th 

parAtion,  iii 

which,  after      December,  1830,  by  an  indenture  then  made  between  the 

^mn^^     defendant  of  the  l«t  part,  Mary  Ann  his  wife  of  the  2d 

subsisted  part,  and  the  plaintiffs  of  the  3d  part,  after  reciting  that 

husband  and     unhappy  differences  subsisted  between  the  defendant  and 

wife,  and  that  hig  ^jfe    and  b?  reason  thereof  they  had  aereed  to  live 

SSr.  b™  .,»« r~~  ..ch  ..b».  .od  .b..  tb.  L«^J  h.d  nr^ 

th"'^V"h  ^'^'^  ****  *****  **'*^®  ^^  P*'^  *"  annuity  of  2CX)/.  to  the  plain-* 
band  had  tiffs  during  her  iifci  for  her  separate  maintenance  and 
to  uwtees^or  *WPP<>*'^  ""^  *o  enter  into  the  covenants  thereinafter  con- 
the  benefit  of  tained,  —  the  defendant,  for  the  considerations  therein 
annnity  forher  mentioned,  granted  unto  the  plaintiffs,  their  executors  &c. 
separate  main-  ^n  annuity  of  200/.  to  be  paid  at  &c.  thenceforth  and 
was  witnessed,  during  the  life  of  the  said  Mary  Ann,  by  equal  quarterly 
Uiat  m  coaM-  payments,  on&c.  The  declaration  then  set  out  a  covenant 
lOff.  paid  by  by  the  defendant  with  the  plaintiffs  to  pay  the  annuity  at 
*rasifes\o  the  ^^^  times  and  in  manner  aforesaid;  and  after  averring  that 
hasband,  and  Mary  /Inn,  the  defendant's  wife,  had  lived  and  continued 
nanu  therein-   'o  live  apart  from  him,  stated  as  a  breach  of  the  covenant, 

after  con-         that  100/.  for  two  quarters  of  the  annuity  was  due  and 

tained,  the 

hasband  unpaid. 

granted  to  the  fi^^  defendant  craved  oyer  of  the  deed.  The  operative 
trustees  a  hfe  •'^  ^      ^ 

annuity  of        part  of  the  indenture,  which   was  a  deed  of  separation, 

benefit^of  the    containing  the  usual  covenants,  was  as  follows :  *^  In  further 

wife,  and  performance  of  the  agreement  hereinbefore  recited,  and  in 

were  (amongst  consideration  of  the  sum  of  lOs.  of  Slc.  by  each  of  them 

others)  a  CO-     ^he  said   W.A.B.^LudJ.  C.  (the   plaintiffs)  to  the  said 

venant  by  the  . 

trasteestoin-   A.  G.  S.  (the  defendant)  paid,  the  receipts  whereof  are 

husband  f^^    hereby  acknowledged,  and  also  in  consideration   of  the 

the  debts  of     covenants  hereinafter  entered  into  by  the  said    W.  A.  B^ 

notbSnrolli  («>"«  ^^  ^"^^  plaintiffs),  he  the  defendant  hath  given,"  8lc. 

under  59  Geo,  The  deed  also  contained  a  covenant  on  the  part  of  one 
3  c.  14J   s.  2*  ..... 

'  '       '  '   *  of  the  plaintiffs  to  indemnify  the  defendant  against  any 

debts  which  might  be  contracted  by  his  wife.    The  de- 
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fendant  then  pleaded,  that  no  memorial  of  the  deed  had        1836. 
been  inrolled  pursuant  lo  53  Geo.  3,  c.  141.  ^^ 

Special  demurrer(ci)y  stating  for  cause,  that  it  appears  by    and  another 
the  plea,  that  the  annuity  is  a  voluntary  annuity,  granted       ^  ^' 
without   regard   to    pecuniary    consideration  or  money's 
worth. 

Joinder  in  demurrer. 


R.  V,  Richards  in  support  of  the  demurrer.  The  deed 
in  que^ion  is  not  a  deed  of  that  nature  to  require  an 
inrolment  under  the  55  Geo*  3,  c.  141.  Section  2  of  that 
act  requires,  that  within  30  days  after  the  execution  of 
every  deed  whereby  any  annuity  shall  be  granted  for  one 
or  more  life  or  lives,  a  memorial  of  the  date  of  every  such 
deed,  of  the  names  of  all  the  parties^  and  of  all  the  wit- 
nesses thereto,  and  of  the  person  or  persons  for  whose 
life  or  Hves  such  annuity  shall  be  granted,  and  of  the 
person  or  persons  by  whom  the  same  is  to  be  beneficially 
received,  the  pecuHtary  consideration  or  comideratiom  for 
granting  the  same,  and  the  annual  sum  or  sums  to  be  paid, 
shall  be  inrolled  in  the  High  Court  of  Chancery.  By  the 
10th  section  it  is  provided,  that  the  act  shall  not  extend  to 
any  voluntary  annuity  or  rent-charge  granted  without 
regard  to  any  pecuniary  consideration  or  money's  worth. 
This  is  clearly  an  annuity  granted  without  regard  to  any 
pecuniary  consideration  or  money's  worth.  In  Blake  v. 
AttersoU  (b),  Bayky^i.  considers  the  £d  section  of  the 
act  as  evidently  contemplating  the  consideration  paid  in 
money,  notes,  or  bills;  and  in  Tetley  v.  Telley(c\  the 
Court  of  Common  Pleas  put  the  same  construction  upon 
the  act.    In  Cumberland  v.  Ae%  (J),  it  was  held,  that  the 


(a)  If,  ns  assumed  by  the  cause 
of  demurrer  assigned,  no  inrolment 
was  necessary,  the  plea  setting  up 
no  answer  to  the  declaration  but 
the  absence  of  such  inrolment, 
would  be  bad  on  general  demurrer, 
and  on  a  motion  for  judgiment  non 


obstanta  veredicto,  or  in  error. 

(6)  4   DqwL   ftcRjrl.  554;    a 
Bam.  &  Cres.  881. 

(c)  4  Bingh.  914;  12  B.  Moore, 
441. 

(d)  SBam.  &  Adol602.. 

1  Ifi 
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granting  of  on  annuity  in  consideration  of  government  9tock 
transferred  from  the  grantee  to  the  grantor,  need  not  be 
^nVnnoiher  registered  under  the  statute  of  17  Geo.  3,  c.  26,  which  is 
a  statute  in  pari  material.  In  Frost  v.  Frost  {a),  it  was  held, 
that  to  make  an  inrolment  necessary  under  the  53  Geo.  S, 
c.  141,  there  must  at  least  be  something  analogous  to  th^ 
sa/e  of  an  annuity.  The  only  pecuniary  consideration  in 
the  present  case  is  the  sum  of  ten  shillings  (6),  which  is 
merely  nominal. 


1836. 


Carter 


Smith. 


Jddisou  contr^.  Cumberland  v.  Kelltf  was  decided  on 
the  17  Geo.  3,  and  the  deed  was  held  to  be  within  the 
terms  of  the  exception  of  that  act.  It  cannot  be  con- 
fended  that  the  statute  53  Geo.  3,  extends  only  to  annuities 
granted  in  consideration  of  money  alone.  Any  considera- 
tion which  is  money's  tporth,  is  evidently  intended  to  be 
within  the  meaning  of  the  words  of  the  enactment.  Is  not 
the  covenant  to  indemnify  the  defendant  against  any  debts 
which  might  be  contracted  by  his  wife,  moneys  tDorth^  so 
as  to  bring  the  case  within  the  operation  of  the  act  ?  [Cole- 
ridge,  J.  There  is  a  form  of  a  memorial  given  in  the  act, 
pne  beading  of  which  19  ''  consideration,  and  how  paid.*' 
^ow  would  you  fill  that  up?] 

The  point  was  no  fuither  argued.  . 


Et  per  Curiam. 

(a)  3Barn.&  Adol.  6!2. 

(6)  It  has  become  so  usual  to 
introduce  words  of  bargain  and 
sale,  and  a  nominal  money  price, 
Jiiio  conveyances  of  corporeal  he- 
fediiaroents,  which  lie  in  livery,  in 
order  to  bring  the  instrunnent  with- 
in the  operation  of  the  statute  of 
OSes,  that  the  terms  have  crept 
into  conveyances,  which,  like  the 
present,  cannot  operate  under  that 
statute ;  it  being  attended  with  less 
trouble  to  insert  a  superfluous  ex- 
pression, than  to  consider  whether 
it  is  saperflaoas.    We  still  demise 


Judguieiit  for  the  plaintiff. 

for  the  natural  lives  of  the  lessees, 
thoa^h  since  the  dissolution  of 
monasteries,  there  is  no  difference 
between  natural  and  civil  life. 

Were  the  matter  res  integra,  it 
might  perhaps  be  questioned,  whe- 
ther a  consideration,  which  could 
be  shewn  to  be  nominal,  would  be 
suflicient  to  ratbe  an  use,  or,  in 
other  wordfi,  whether  tiefore  the 
statute  of  uses  the  Court  of  Chan- 
cery would  have  entertained  a  bill 
for  specific  performance,  filed  by 
a  purchaser  for  a  nominal  const* 
deration. 
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Coi^EBRooK  V.  TiCKELL  and  Walker. 

Trespass  for  taking  the  plaintiff's  goods  and  chattels  ^al'h3"a. 

as  a  distress,  and  detaining  same  until  the  plaintiff  was  meiit  cannot 

compelled  to  pay  58/.  16s.  to  regain  possession  of  the  said  ratable  to  the 

goods  and  chattels,  and  also  for  again  taking  his  goods,  &c.  "^****  ^^^ 

as  a  distress,  and  thereby  compelling  the  plaintiff  to  pay  5L  of  a  local  act 

IS*,  to  regain  them.     Plea  (as  well  under  21  Jac.  1,  c.  12,  as  eljTpfb^d^^^^ 

under  the  local   acts  hereinafter  mentioned),  not  guilty;  and  express 

whereupon  issue  is  joined.     And  thereupon,  in  pursuance      q»  j^  \^^\ 

of  an  order  made  by  consent,  under  the  authority  of  3  8c  4  «<^^  *|j«  rector, 
W7~##  t      /.  t   i.       I  •   •         J.  chupchwai^ 

Wtfi.  4,  c.  4'i,  8.  25,  the  facts  were  stated,  for  the  opmion  of  dens,  over- 

the  Court,  in  the  followinsc  case  : —  '  •**"•  *"^ 

°  vestrymen, 

By  an  act  (11  Geo.  3,  c.  xv,)   passed  *'  for   the  better  of  a  parish, 

paving  that  part  of  the  High  Street,  in  the   parish  of  St?.  ^J^^i^""^^ 

Mary   Matfellon,   otherwise    Whitechapel,   which   lies   in  distinct  rates 

'  Middlesex,  and  for  removing  obstructions  and  annoyances  ^^  who 

therein,**  commissioners  were  appointed,  for  the  purposed  fl>»JJ  inhabit, 

hold|  occupy, 
therein  mentioned ;  and  after  reciting  that  there  was  due,  possess,  or 

and  had  been  accustomed  to  be  received  for  every  cart  or  jw^'y  »ny  land, 

.  bouse,  shop, 

waggon  loaded  with  hay,  brought  into  the  said  parish,  and  warehouse, 

sold  on  the  usual  market  days,  the  sum  of  6rf.,  2d.  whereof  f„'g^\^*neS^^^ 

was  due  and  of  right  belonging  to  the  lord  of  the  manor  of  or  hertdUa^ 

Stebonheath,  otherwise  Stepney,  in  the  county  of  Middler  ^y^  o„e  ^ate 

sex,  as  owner  or  proprietor  of  the  said  market,  and  had  ac-  f^""  J**®  '®*'*^ 

.  .  .  .  of  the  poor, 

cordingly  from  time  to  time  been  paid  to  and  received  by  another  for  tlie 

him ;   and  2d.  to  the  said  parish,  for  cleansing  and  taking  'I'^^'j^^     T 

away  the  dirt  and  filth  occasioned  by  such  carts  and  wag<^  another  for 

gons,  and  2d.  to  the  several  householders  and  inhabitants,  n^t'^nirthe" 

against  whose  doors  the  hay  so  exposed  to  sale  stood, — to  streets,  and 

the  end,  therefore,   that  the  useful  purposes  of  that  act  highways  of 

.  the  parish, — 
such  last-mentioned  rate  to  be  a  pound  rate  upon  the  annual  rent  or  value  of  all  mes* 
suages,  lands,  tenements,  and  hereditaments,  as  should  be  held  or  occupied  within  the 
parish :  Held,  that  the  word  **  hereditament,"  as  used  in  the  fonn^  as  well  as  the 
laiter  part  of  the  enactment,  means  such  hereditaments  only  as  are  the  subject  of 
actual  corporeal  occupation^  and  that  therefore  no  incorporeal  hereditament  is  thereby 
made  ratable. 
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might  be  the  better  and  more  speedily  carried  into  execu- 
tion, and  for  and  towards  increasing  the  fund  for  defraying 
the  charges  of  the  same ;  it  was  enacted^  that  thenceforth 
there  should  be  paid  to  a  receiver,  to  be  appointed  by  the 
commissioners,  for  every  cart  or  waggon  loaded  with  hay, 
brought  into  the  said  parish  for  sale,  on  the  usual  market 
days,  and  sold  or  exposed  to  sale,  the  sum  of  6d.j  in  lieu  of 
all  other  tolls  which  are  or  should  be  authorized  to  be  taken 
and  collected,  the  said  receiver  paying  thereout  to  the  lord 
of  the  said  manor,  or  other  owner  of  the  said  market  for  the 
time  being,  or  such  other  person  or  persons  as  should  be 
appointed  by  him  or  them  to  receive  the  same,  the  sum  of 
^•,  clear  of  all  charges  and  ^expenses,  for  every  cart  or 
waggon  loaded,  &c.  (as  above.) 

By  46  Geo.  3,  c.  Ixxxix.  '*  for  the  better  relief,  mainte- 
nance, and  employment  of  the  poor  within  the  parish  of 
St.  Mary  Whitechapel,  in  the  county  of  Middlesex,  cleans- 
ing and  lighting  the  squares,  streets,  &c.,  and  other  paro* 
chial  purposes,"  certain  trustees  were  appointed;  and  it 
was  by  the  52d  section  of  that  act  enacted,  that  the  said 
trustees  should  annually  meet  together,  at  a  certain  period, 
and  should  then  settle  and  ascertain  the  sum  and  sums  of 
money  respectively  necessary  to  be  raised  in  the  ensuing 
year,  for  the  relief,  &c.  of  the  poor,  and  for  other  the  pur- 
poses therein  mentioned. 

By  sect.  53  it  was  enacted,  that  the  rector,  churchwar- 
dens, overseers,  and  vestrymen,  qualified  as  in  the  said  act 
mentioned,  should  assemble  in  the  vestry  room,  within 
fourteen  days  next  after  the  said  several  sums  of  money 
should  have  been  ascertained,  and  the  said  rector,  &c.,  or 
any  nine  or  more  of  them  so  assembled,  were  thereby  re- 
quired to  make  and  sign  three  distinct  rates  or  assessments, 
not  exceeding  the  amount  of  the  respective  sums  so  settled 
and  ascertained,  upon  all  persons  who  should  inhabit,  hold, 
occupy,  possess,  or  enjoy  any  land,  house,  shop,  warehouse, 
pr  other  building,  tenement,  or  hereditament,  (that  is  to  say,) 
one  rate  or  assessment  for  the  relief,  &c.  of  the  poor,  ano- 
ther for  the  repair  of  the  parish  church,  and  another  for 
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cleansing  and  lighting  the  squares,  streets,  8cc.,  end  regU'* 
lating  a  nightly  watch,  and  repairing  the  highways  within 
such  parts  of  the  parish  as  are  not  within  the  liberties  of 
the  Tower  of  London  and  city  of  London,  such  last-men- 
tioned rate  to  be  a  pound  rate  upon  or  according  to  the 
annual  rent  or  value  of  all  messuages,  lands,  tenements, 
and  hereditaments  as  should  be  held  or  occupied  within  such 
parts  of  the  said  parish  as  were  not  within  the  said  liberties^ 
provided  that  the  same  did  not  exceed  in  any  one  year 
\$.  Sd.  in  the  pound,  upon  such  messuages,  lands,  tene-* 
ments,  and  hereditaments. 

Sect.  56  provides  for  the  allowance  of  such  rate  by  four 
justices. 

Sect.  63  enables  the  collector,  in  case  of  neglect  or  re^ 
fusal  to  pay  the  rates  within  fourteen  days,  by  the  warrant 
of  two  justices,  to  levy  the  same  upon  the  goods  of  the  party 
refusing  or  neglecting. 

Sect.  60  gave  the  same  methods  of  enforcing  the  payment 
of  the  rates  made  for  the  relief  of  the  poor,  as  were  or  should 
be  given  by  the  43  Eliz.  c.  2,  or  by  any  subsequent  act  re- 
lating to  the  relief  of  the  poor. 

Sect.  6g,  after  reciting  that  divers  houses,  tenements,  and 
hereditaments,  within  the  parish,  were  let  at  small  rents,  or 
to  weekly  or  monthly  tenants,  or  entirely  let  out  in  lodgings 
or  separate  apartments,  or  let  ready  furnished,  and  the  coN 
lection  of  the  rate  charged,  by  virtue  of  the  said  act,  upon 
such  houses,  tenements,  and  hereditaments,  was  attended 
with  much  difSculty,  and  had  frequently  been  evaded,  made 
the  landlord  liable  for  the  rates  in  certain  cases. 

Sect  70  speaks  of  persons  renting  and  occupying  any 
house,  tenement,  or  hereditament. 

Sect.  7 1  speaks  of  persons  removing  out  of  or  from,  or 
quitting  the  possession  of  any  house,  building,  knd,  tene- 
ment, or  hereditament,  and  of  persons  entering  into  the 
occupation  of  any  house,  building,  land,  tenement,  or  here* 
ditament,  out  of  or  from  which  any  such  persons  should 
have  so  remoted^  before  the  rates  or  assessments  charged 
thereon  by  virtue  of  that  act  should  have  been  paid  and  dis-^ 
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charged,  and  provides   for   the  payment  thereof  in  such 


cases. 


Sect.  74  enacted,  that  the  goods  and  chatteb  of  any  per« 
son  assessed,  and  neglecting  or  refusing  to  pay,  might  be  dis* 
trained  upon  in  manner  aforesaid,  not  only  in  the  said  parish, 
but  in  any  other  place  within  the  said  county  of  Middlesex. 
\  The  plaintiff  is  lord  of  the  said  manor,  and  owner  of  the 
l^aid  market,  and  is,  as  such  lord  of  the  manor  and  owner  of 
^he  market,  entitled  to  the  sum  of  2d,,  clear  of  all  charges  and 
expenses,  for  every  cart  or  waggon  loaded  with  hay,  brought 
into  the  said  parish,  and  sold  or  exposed  for  sale  on  the  usual 
market  days,  as  in  the  same  act  mentioned,  and  was  so 
entitled  before  and  during  the  time  for  which  the  several 
rates  or  assesMments  hereinafter  mentioned  were  made,  and 
the  said  sums  therein  mentioned  were  rated,  assessed,  and 
levied;  and  the  plaintiff  hath  regularly  received  the  same 
sums,  which  have  yielded  to  him  an  annual  profit  exceed- 
ing the  sum  at  and  for  which  he  hath  been  and  was  rated, 
as  hereinafter  mentioned,  that  is  to  say,  an  annual  profit  of 
200/.  and  upwards,  but  in  respect  whereof  he  hath  annually 
only  been  rated  at  the  sums  of  38/.  155.  and  51.  \S$. 

The  said  sum  of  6^.,  of  which  the  said  sum  of  2e/.,  pay- 
able to  the  plaintiff  as  owner  and  proprietor  of  the  said 
market  as  aforesaid,  is  payable  and  received  in  lieu  of  all 
other  tolls  as  aforesaid,  for  every  cart  and  waggon  brought 
luto  any  part  of  the  said  parish  for  sale,  and  sold  or  exposed 
\o  sale  on  the  usual  market  days  as  aforesaid, 
r  Tbere  is  no  ground  for  rating  the  plaintiff,  unless  the 
Court  shall  be  of  opinion  that  he  was  ratable  in  respect  of 
the,  market,  or  the  money  payment  in  lieu  of  toll. 

Rates  were  duly  made  and  allowed  at  Lady-day,  1833, 
by  one  of  which  rates  the  plaintiff,  as  lord  uf  the  manor 
and  owner  of  the  market,  was  rated  at  the  sum  of  38/.  155. 
for  the  relief  of  the  poor,  and  by  another  of  which  he  was 
rated  in  the  sum  of  5/.  135.  for  cleansing  and  lighting  the 
squares,  streets,  &c.,  in  respect  of  the  said  sum  of  2d.  for 
^very  cart  or  waggon  loaded  with  hay,  brought  into  the  said 
parish,  and  sold  or  exposed  to  sale  on  the  market  days  as 
aforesaid ;  and  the  plaintiff,  refusing  to  pay  such  sums  of 
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38/.  \5s.  and  5L  Ids.  respectively,  proceedings,  were  duly 
taken,  and  the  defendants,  as  justices  of»  &c,  signed  a  war* 
rant  of  distress,  under  whfcb  the  plaintiff's  goods  were 
taken  and  detained,  until  payment  of  such  two  sums. 

Due  notices  of  this  action  were  given  to  the  clerk  to  the 
trustees^  under  the  act  of  46  Geo.  3,  and  also  to  the  defend- 
ants, and  this  action  was  commenced  within  six  calendar 
months  after  the  facts  were  committed.  • 

Copies  of  the  local  acts  accompany  this  case.  The  plain-* 
tiff  or  the  defendants  may  refer  to  any  part  or  parts  of  them. 

The  questions  for  the  opinion  of  the  Court  are — 
.  First,  Whether  the  plaintiff  was  liable  to  be  rated  in  the 
said  sums  of  38/.  155.  and  5/.  ISs.,  or  either  of  them«  in  re- 
spect of  the  sum  of  2d.  so  payable  to  him  as  aforesaid. 
If  the  plaintiff  was  so  liable,  then  judgment  is  to  be  entered 
for  the  defendants  on  the  first  and  second  counts,  or  either 
of  them,  otherwise  for  the  plaintiff. 
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Sir  fV.  W.  FoUett,  for  the  plaintiff.  The  act  of  46  Geo.  3, 
does  not  impose  upon  the  plaintiff  any  liability  to  be  rated 
in  respect  of  the  sum  of  9.d*  receivable  by  him  from  the 
commissioners  appointed  by  the  act  of  1 1  Geo.  3,  in  lieu  of 
the  old  toll  which  he  had  been  accustomed  to  receive  as 
lord  of  the  manor  and  owner  of  the  market.  He  is  not  an 
inhabitant  of  the  parish,  or  an  occupier,  nor  has  he  any  pro- 
perty \>r  interest  in  the  parish,  except  in  so  far  as  that  he  is 
entitled  to  the  sums  of  2d.  in  lieu  of  toll.  Under  the  statute 
of  43  Eliz.  c.  2,  it  is  quite  clear,  that  he  would  not  be 
liable  to  be  rated  in  respect  of  these  tolls;  Kex  v.  Bell  (a). 
[Campbellf  A.  G.  contrji,  admitted,  that  the  plaintiff  would 
not  be  ratable  under  43  Eliz.']  Neither  is  he  ratable  under 
this  local  act. 

First,  Supposing  any  ratability  in  respect  of  these  sums 
of  9d.  to  exist,  the  parties  liable  would  be  the  commis- 
sioners,  who  receive  the  toll,  and  not  the  plaintiff,  who 
receives  a  sum  of  2d.  from  the  commissioners,  but  does  not 
enjoy  any  toll. 

(a)  5Maule&Sclw.  S21. 
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Secondly.  Regarding  the  right  of  the  plaintiff  as  an  incor- 
poreal hereditament,  still  be  is  not  ratable.  It  is  admitted 
that  he  would  not  have  been  raltable  before  the  act  passed, 
and  it  is  now  submitted  that  by  this  act  no  fresh  subject 
of  ratability  is  intended  to  be  introduced.  Strong  and  clear 
language  is  requisite,  especially  in  a  local  act,  to  impose  a- 
liability  to  be  rated  upon  persons  who  were  not  ratable  be- 
fore. The  rates  are,  by  sect.  63  of  this  act,  to  be  made 
''  upon  all  and  every  the  person  and  persons  who  do  and 
shall  inhabit,  hold,  occupy,  possess,  or  enjoy,  any  land, 
house,  shop,  warehouse,  or  other  building,  tenement,  or 
hereditament."  The  word  "  tenement**  is  a  very  large  word, 
comprehending  all  that  may  be  holden.  The  word  **  here- 
ditament'' is,  perhaps,  a  still  larger  word  (a),  comprehend- 
ing all  that  may  be  inherited^  and  therefore  in  its  largest 
sense  comprehending  toUs.  But  these  words  must  be  con- 
strued as  meaning  only  such  tenements  or  hereditaments  as 
are  ejusdem  generis  {b)  with  those  previously  specified.  Hex 
y.Manchttter  Waterworks  Company  (c),  Rerv,  Moseley{d). 
Construing  these  words  accordingly,  it  will  be  found  that 
no  tenement  or  hereditament  is  included,  but  such  as  is  of 


(<i)  Fid^5Maii.&Rjl.460(6). 

(6)  By  11  Geo.  2,  c.  19.  t.  14, 
'*  To  obviate  some  difficulties  that 
many  times  occur  in  the  recovery 
of  rents,  where  the  demises  are 
not  by  deed,*'  it  is  enacted,  '<  that 
it  shall  be  lawful  for  the  landlord, 
where  the  demise  is  not  by  deed, 
to  recover  a  reasonable  satisfac- 
tion for  the  lands,  tenements,  or 
hereditaments,  held  or  occupied 
by  the  defendant,  in  an  action  on 
the  case  for  the  use  and  occupation 
of  what  was  so  held  or  enjoyed *** 
This  section  of  11  Geo.  S,  e.  19, 
might  therefore  perhaps  have  been 
referred  to  as  furnishing  an  exam- 
ple of  the  employment  by  the 
legislature  of  the  large  and  com- 
prehensive terms,  ^  tenements  and 


hereditaments,"  in  a  case  where 
from  the  preamble  it  would  appear 
that  a  particular  class  of  tene- 
ments and  hereditaments  were 
in  contemplation,  namely,  those< 
which  lying  in  livery  are  ejusdem 
generis  quoad  the  reservation  of 
rent,  as  land^  which,  as  Lord  Coke 
says,  (Co.  Litt,  149a,)  are  "inhe- 
ritances maniurtMe^  wbereinto  the 
lord  may  enter  and  make  a  dis- 
tress," and  not  to  apply  to  tene- 
ments or  hereditaments  incorpo- 
real, out  of  which  no  rent  can  be 
reserved. 

This  rule  of  construction  was 
not  presented  to  the  Court  in  Jone* 
V.  Reynoldtt  ante^  441. 

(c)  3  D.  &  R.  so ;  1  B.&C.  630. 

(d)3  D.&R.385;2  B.&C.S26. 
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a  corporeal  nature,  and  capable  of  having  a  local  situation 
within  the  parish.  In  every  other  part  of  thia  act,  it  will 
be  seen  that  the  words  are  used  as  referable  only  to  corpo^ 
real  tenements  or  hereditaments.  Sects.  69, 70,  and  7 1 ,  may 
especially  be  referred  as  shewing,  beyond  doubt,  that  in  those 
sections  at  least  the  legislature  contemplated  the  words  as 
referring  to  things  of  a  corporeal  nature  only.  In  Rex  v. 
The  Manchester  Wuterwotk$  Company  it  was  held,  that  the 
word  **  tenement,"  (and  **  hereditament"  would  be  within  the 
same  rule,)  occurring  in  a  local  act  of  parliament^  is  not 
necessarily  to  have  its  wide  legal  aense  given  to  it,  but  that 
its  meaning  is  to  be  collected  from  the  whole  purview  of  the 
act.  Here  the  lord  of  the  manor  was  not  previously  Imbie 
to  be  rated  to  any  of  the  rates  of  the  parish ;  and  as,  there- 
fore, it  would  have  been  unjust  to  impose  upon  him  a  new 
liability,  without  any  equivalent,  the  Court  will  not  so  con* 
atrue  the  act  unless  the  words  clearly  require  it. 
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Sir  J.  Campbell,  A.  G.,  contri.  The  question  is,  what 
is  the  meaning  of  the  word  **  hereditament'*  occurring  in  the 
53d  section  of  this  act.  It  is  admitted  that  prim&  facie  an 
incorporeal  hereditament  would  be  included,  and  the  autho* 
rities  cited  to  ahew  that  it  ought  to  be  limited  to  heredita- 
ments of  a  corporeal  and  local  nature  are  not  applicable. 
Incorporeal  hereditaments  are  not  ratable  under  43  Etiz^ 
because  rates  are  by  that  act  imposed  only  upon  occupiers^ 
and  such  hereditaments  cannot  of  course  be  the  subject  of 
occupation.  And  in  The  King  v.  Manchester  Waterworks 
Company,  and  3'Ae  King  v.  Mosley^  there  was  the  same 
reason  for  so  limiting  the  word  **  hereditament/'  But  here 
the  words  are  ''  any  person  who  shall  inhabit,  hold,  occupy, 
possess,  or  enjof  any  land,  house,  shop,  warehouse,  or  other 
building,  tenement,  or  hereditament.**  Reddendo  singula 
singulis,  it  follows  that  the  rate  may  be  imposed  upon  any 
person  who  enjoys  a  hereditament.  No  such  words  as  those 
of  this  section  occur  in  any  case  in  which  the  Courts  have 
held  that  the  word  ''hereditament''  should  be  restricted. 
Then  it  is  said j[^  that  tlie  legislature  cannot  be  taken  to  have 
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intended  such  an  injustice  as  that,  of  imposing  a  ratability 
on  a  person  not  before  ratable,  without  an  equivalent  com- 
pensation. The  legislature  have,  by  this  enactment,  only 
remedied  a  defect  which  has  been  often  lamented.  It  was 
intended  that  persons  should  be  ratable  according  to  their 
ability  or  their  interest  in  the  parish ;  and^  therefore,  per- 
sons deriving  a  profit  from  an  incorporeal  hereditament 
within  the  parish,  are  within  the  original  intention.  In  the 
northern  metropolis  the  members  of  the  college  of  justice, 
the  bench,  the  bar,  and  attorneys,  are  not  liable  to  be  rated 
to  the  relief  of  the  poor,  but  this  has  always  been  com- 
plained of  as  an  injustice,  and  an  act  has  now  passed  one 
house  of  parliament  to  remedy  this  defect.  [Littledale,  J* 
But  there  it  is  done  in  express  words.]  It  has  always  been 
regarded  as  a  grievance  that  incorporeal  hereditaments  are 
not  within  43  Eliz.,  and  when  therefore  in  a  modern  act  th^ 
words  of  the  statute  of  Eliz.  are  departed  from,  and  lan- 
guage employed  which  iu  its  strict  sense  includes  incorporeal 
hereditaments,  it  must  be  taken  to  have  been  the  object  of 
the  legislature  to  remedy  the  defect  complained  of  7  Then 
is  it  true  that  the  lord  of  the  manor  has  no  interest  i  It  is 
his  duty  to  contribute  to  the  relief  of  the  poor,  and  he 
has  an  interest,  as  connected  with  his  toll,  in  the  cleansing 
and  repairing  and  paving  of  the  ways.  It  cannot  be  de- 
nied that  the  word  *'  hereditament*'  is  used  in  many  parts  of 
this  act  in  its  restricted  sense,  but  the  question  is,  what  is 
its  meaning  in  the  particular  section  ?  [LitlledaUj  J.  In  the 
latter  part  of  this  very  section  the  word  "hereditament" 
seems  to  be  restricted.]  It  may  be  doubtful  whether  it  is 
not  so,  but  as  that  part  relates  to  a  totally  different  rate,  the 
restriction  of  the  word  in  that  part  does  not  afford  the  least 
ground  for  restricting  it  in  the  earlier  part  of  the  section. 
It  has  been  already  shewn,  that  the  two  cases  cited  (which 
can  in  fact  be  regarded  only  as  one  decision,  as  they  both 
arose  upon  the  same  act  of  parliament,  and  in  The  King  v. 
Mosley,  the  point  was  treated  as  res  judicata)  are  no  autho* 
rity  for  restricting  the  word  "  hereditament*'  as  used  in  this 
section.    The  King  v.  The  Trustees  of  the  Streets  of  Shrews- 
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^^H  {o\  on  the  contrary,  affords  an  authority  for  not  re- 
stricting the  word  "  hereditament,"  in  a  rating  clause,  to 
hereditaments  ejusdem  generis  wiih  those  specially  named ; 
for  there  it  was  held  to  include  "  land,"  though  only  "  houses 
and  other  buildings"  bad  been  before  mentioned,  and  it 
was  contended  that  things  ejusdem  generis  with  houses  and 
buildings  only  w*cre  included.  [Coleridge,  J.  That  con- 
struction was  adopted  because  meadow  and  pasture  grouud 
were  expressly  excepted.  Had  there  not  been  such  an 
exception,  implying  that  other  land  was  included,  the  word 
''  hereditament"  would  have  been  restrained.] 

The  commissioners  could  not  be  rated  in  respect  of  the* 
tolls,  for  they  have  no  beneficial  occupation. 
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.   Sir  W.  W.  Follett  was  heard  in  reply. 

Lord  Denman,C.  J. — I  am  of  opinion  that  the  plaintiff 
is  entitled  to  judgment,  because  the  rate  was  improperly 
made  and  levied,  it  is  true  that  in  some  sense  the  plaintiff 
'.'  enjoys  a  hereditament"  within  the  parish ;  but  the  word 
''hereditament"  is  to  be  taken  (as  in  The  King  v.  Manchester 
Waterworks  Company  and  I'he  King  v,  Mosley)  with 
reference  to  the  sense  in  which  it  is  generally  used  in  the 
act  of  parliament.  The  words  here  are  very  large ;  and  so 
they  ought  to  be  to  raise  any  argum^ent  for  the  defendants  ; 
for  the  burthen  of  proof  lies  on  them,  as  they,  seek  to  esta- 
blish a  new  liability,  which  is  not  imposed  by  the  act  of  43 
£Hiz,  I  confess  I  do  not  see  what  meaning  can  be  given 
to  the  words  '*  tenements  and  hereditaments,"  coming  as 
they  do  after  so  long  an  enumeration,  unless  they  apply  to 
incorporeal  hereditaments;  but, .upon  the  whole,  I  think 
they  must  be  restricted  to  tenements  and  hereditaments 
capable  of  occupation*  The  words  at  the  end  of  the  section, 
*'  such  last-mentioned  rate  to  be  a  pound  rate  upon  or  ac- 
cording to  the  annual  rent  or  value  of  all  messuages,  lands, 
tenements^  and  hereditaments,  as  should  be  held  or  occu- 
pied Hfithin  such  parts  of  the  parish  as  are  not  within  the 
(a)  3  Barnw.  &Adol.  216. 
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Mid  liberties,  provided  that  the  same  do  not  exceed  in  any 
one  jear  the  sum  of  \s,  3d.  in  the  pound  upon  such  mes* 
suages,  lands,  tenements  and  hereditaments/'  shew  that  the 
words  in  the  former  part  of  the  section  were  intended  only 
to  comprehend  such  tenements  and  hereditaments  as  are 
capable  of  a  corporeal  holding  or  occupation  in  particular 
parts  of  the  parish.  It  is  true  that  this  last  part  applies  to 
a  different  rate,  yet  I  think  it  clear  that  it  was  not  intended 
to  create  an  exception  as  to  the  subject-matter  of  the  rates. 


LiTTLEDALE,  J. — ^Thcre  is  no  doubt  that  the  word 
^  hereditament/'  in  its  own  legal  sense,  would  reach  these 
tolls.  But  the  question  is,  in  what  sense  the  word  is  used 
in  this  act  of  parliament.  In  common  parlance  it  means 
only  such  hereditaments  as  are  the  subject  of  actual  occu- 
pation or  corporeal  enjoyment^  and  in  this  act  I  think  that 
its  meaning  is  restricted  to  such  things  as  are  the  subject  of 
actual  occupation.  The  words,  as  used  in  the  latter  part  of 
sect.  53  of  the  act  of  40  Geo.  3,  c.  Ixxxix.  clearly  extend  to 
things  of  a  /oca/ nature ;  and  if  a  different  construction  were 
put  upon  the  earlier  part  of  the  section,  there  would  be 
great  inconsistency.  One  would  suppose,  that  unless  there 
was  some  special  provision  for  extending  the  subject  of  the 
rates  beyond  the  statute  of  43  Eliz.  c.  2,  it  could  not  have 
been  intended  to  do  so.  One  would  certainly  expect  some 
special  clause.  This  act  of  parliament  does  not  appear  to 
me  to  extend  the  subject-matter  of  the  rates.  The  69th, 
70th  and  7l8t  sections  are  confined  to  things  which  are  the 
subject  of  occupation,  and  throughout  I  do  not  see  the 
slightest  glimpse  of  any  intimation  to  make  such  an  exten- 
sion as  that  contended  for. 


Pattbson,  J. — ^The  plaintiff  is  clearly  entitled  to  our 
judgment.  Previously  to  1771  the  plaintiff,  being  lord  of 
the  manor,  was  entitled  to  receive  a  toll  of  2d.  for  every 
cart  or  waggon  loaded  with  hay  brought  into  the  parish  and 
sold,  or  offered  to  sale,  on  the  usual  market  days.  By  the 
1 1  Geo.  3,  c.  XV,  certain  commissioners  are  to  take  a  toll  of 
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6 J.  and  to  pay  over  Si/,  to  the  lord.  It  is  not  contended 
that  the  lord  had  become  liable  in  any  way  in  respect  of 
these  tolls  prior  to  the  passing  of  the  act  of  46  Geo^  3.  In 
that  act  are  contained  the  general  words  upon  which  the  argu* 
inent  for  the  defendants  has  been  raised,  and  we  are  asked 
by  reason  of  the  use  of  the  general  word  "  hereditament," 
to  imply  that  a  new  liability  was  intended  to  be  imposed 
upon  the  lord  of  the  manor,  that  word  occurring  too  in  a 
private  and  local  act  made  behind  his  back.  It  was  incum- 
bent on  those  who  wished  to  impose  a  new  charge  to  have 
expressed  the  matter  clearly.  If  the  word  ^*  hereditament" 
was  intended  to  include  every  thing  which  might  be  inherited, 
why  use  the  previous  words  ?  The  hereditaments  must  be 
gusdem  generis  with  the  things  specified.  The  two  cases 
quoted  for  the  plaintiff  are  decisive  upon  this  point,  and  the 
other  case  does  not  apply,  for  there  the  Court  acted  upon 
an  exception  which  clearly  implied  that  land  generalljf  was 
included. 
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Coleridge,  J. — It  is  not  denied  that  these  words  have  in 
themselves  a  large  meaning  sufficient  to  include  these  tolls ; 
but  the  question  is»  what  is  their  meaning  herel  The  plain- 
tiff says  that,  looking  at  this  enactment,  and  the  other  clauses 
of  the  act,  they  must  be  restrained  to  things  ejusdem  generis 
with  those  specially  named.  The  defendants  say,  that  the 
words  in  this  clause  are  general,  and  are  used  for  the  pur- 
pose of  making  ali  kinds  of  property  really  in  or  arising  out 
of  the  parish,  ratable.  We  must  inquire  what  was  the 
state  of  things  before  the  act  passed.  Before  the  act  the 
plaintiff  was  not  liable,  in  respect  of  such  property,  to  the 
church  and  poor  rates ;  and  no  words  expressly  imposing  a 
new  liability  are  contained  in  the  act.  Such  words  are 
requisite,  both  that  the  Court  may  be  free  from  doubt,  and 
that  the  party  intended  to  be  charged  may  have  notice  before 
the  act  passes  into  a  law.  The  paving  rate  stands  upon  a 
somewhat  different  footing.  That  was  £rst  imposed  by 
sect.  34  of  the  act  of  J 1  Geo.  3,  and  was  there  clearly  in- 
tended to  be  imposed  on  the  holders  of  corporeal  heredita- 
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ments  only.  And  as  to  those  rates,  it  is  conceded  that  the 
53d  section  of  46  Oeo.  3,  must  be  limited  to  hereditaments 
of  a  corporeal  as  well  as  of  a  local  nature,  and  we  are  bound 
to  take  into  our  consideration  the  use  there  made  of  the  word 
**  hereditament"  in  construing  the  same  word  as  used  with 
reference  to  the  imposition  in  question.  But  the  onus  lies 
on  the  defendants,  and  they  were  bound  to  make  out  the 
charge  satisfactorily.  Therefore  I  thiuk  that  there  must 
be  judgment  for  the  plaintiff, 


Judgment  for  the  plaintiff  (a). 


(a)  A  rector  is  ratable,  as  ocni- 
pier^  in  respect  of  tithes  for  which 
he  receives  a  money  composition; 
Rex  V.  Juiiicet  qfStaseXf  ante,  iii. 
S6S ;  Chanter  v.  GluU,  4  Mann. 
&  Ryl.  Sd4, 9  Barn.  &  Cressw.  479. 


And  see  Res  v.  Tremayne^  ante,  i. 
194;  4Barn.&Adol.]62;  Rex  y. 
Oxford  Canal  Company ^  b  Mann.& 
Ryl.  300;  10  Bam.  &  Cress.  163; 
UnderhUl  v.  EUicombe,  M^Lel.  & 
Younge,  460;  Rex  w.Wutoa,  pott. 


Where  a 
lord  of  a  ma- 
nor bound  by 
tenure  to  re- 
pair, has  re- 
paired a 


Dimes  v.  Arden. 

Assumpsit.     The  declaration  stated,  that  there  now 

is,  and  from  time  whereof,  &c.y  there  hath  been  a  certain 

public  and  common  bridge  in  the  parish  of  Rickmansworth, 

otherwise  Rickmersworth,  in  the  liberty  of  Saint-Alban,  in 

bridge,he  may,  the  county  of  Hertford,  over  the  River  Colne,  commonly 
in  an  action  of      „    ,    ._       ,  .     t^  . ,  •  ..... 

assumpsit,  re-  called  Batchwortb   Bridge,  situate   m  the  king  s  common 

a)ver  contn-     highway  leading  from  the  town  of  Rickmansworth  to  Lon- 
bution  from  o        ^  o 

a  person  who    don,  for  all  the  liege  subjects  of  the  king  and  his  prede- 
whicii  were      cessors  to  go,  &c. ;  and  that  divers  persons  respectively,  by 

parcel  of  the     reason  of  their   tenure  (a)   of  divers  lands  within  the  said 
demesnes  at 

any  time  (a)  Rathne  tenura  tua,  implies 

whilst  the  ma-  an  immemorial  liability  in  respect 
of  the  lands  holden.  Prior  of  Stoke- 
:e*s  case,  M.  44  E.  3,  fo.  31, 


pi.  IS  (for  repair  of  Stoke-bridge, 
in  the  county  of  Cambridge);  M.  5 
H,  7,  fo.  3,  pi.  8;  M.  8  H.  7, fo.  5, 
pi.  24    If  a  man  is  bound  to  repair 


nor  was  so 

charged,  in 

proportion  to 

the  value  of  the  lands  so  held. 

A  survey  taken  by  commission  from  the  Crown,  when  seised  of  a  manor,  is  admissible 
evidence  to  shew  what  were  the  demesne  lands  of  the  manor  at  that  time. 
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manor,  in  the  liberty  and  county  aforesaid,  during  all  the 
time  aforesaid,  were,  and  still  are,  bound  to  repair  the  said 
bridge  as  often  as,  and  whenever  it  hath  and  may  be  neces* 
sary;  that  on  1st  of  January,  1832,  and  for  a  long  time 
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a  way,  ratione  tenuras  talis  terrae, 
no  title  by  prescription  need  be  al- 
leged, because  prescription  is  tm- 
pUed.  T.  19  H.  7,  Keilwey,  52. 
But  an  allegation  that  the  party  is 
liable  ratione  tenementi  is  not  suf- 
ficient, without  going  on  to  allege 
a  prescriptive  obligation  ;  because 
teneroentum  is  no  more  than  mes- 
suagintn  or  terra,  and  does  not 
point  out  the  duration  of  the  hold- 
ing, as  the  word  tenura  does. 
Styles'  Rep.  400.  And  therefore 
where  the  liability  to  repair  is  by 
reason  of  inhabitancy  (ratione  resi- 
dentiae,)  aprescriptiveliability  roust 
be  alleged.  Keilwey,  52,  per  tolam 
curiam.  However  in  Btxet  Regina 
V.  BuckeridgCf  4  Mod.  48,  upon 
an  information  for  not  repairing  a 
highway  ratione  tenure,  the  evi- 
dence was,  that  the  Empress  Ma- 
tUda  gave  certain  lands  to  the  Ab- 
bess of  Barking  to  repair  the  way ; 
that  the  Abbess  &c.  sold  those  lands 
to  the  Abbot  of  Stratford,  who  by 
the  consent  of  his  convent  charged 
all  his  lauds  for  the  repair  of  the 
way;  and  thus  it  stood  till  the  dis- 
solution &c,  and  then  all  the 
lands  of  the  Abbot  of  Stratford 
being  vested  in  the  crown,  were 
granted  to  Sir  Peter  MewiiSf  who 
held  them  chained  for  repairing 
the  way;  and  that  from  him  by 
several  mesne  conveyances  they 
came  to  the  defendants.  But  it 
was  said  for  the  defendants,  tliat 
no  lands  shall  be  chargeable  for 
the  repairing  this  highway  ratione 
tenurse,  but  such  as  were  originally 
given  for  that  purpose;  and  so  the 
VOL.  VI.  K 


defendants .  could  not  be  guilty, 
unless  it  was  proved  that  they  had 
some  of  those  lands  in  possession 
which  were  given  by  the  Empress 
to  the  Abbess  of  Barking,  and  that 
no  other  lands  formerly  belonging 
to  the  Abbot  of  Stratford  were 
liable  but  those  bought  of  the 
Abbess.  The  Court  was  of  opi nion, 
that  upon  this  evidence  all  the 
lands  of  the  Abbot  were  liable  to 
repair- this  way,  and  directed  the 
jury  accordingly.  It  does  not  ap- 
pear from  this  report  whether  the 
Abbot  of  Stratford  charged  the 
other  lands  before  or  after  the  time 
of  legal  memory.  Nor  does  it  ap- 
pear how  the  question  could  have 
arisen, — as  it  is  stated  that  all  the 
lands  of  the  Abbot  (including 
therefore  those  given  by  the  im- 
press) came  to  the  defendants. 
The  Empress  died  in  1167;  the 
coronation  of  hergrandson  Richard 
1,  (which  is  the  period  of  legal 
memory)  took  place  in  1 189. 

So,  consuevit  imports  the  exist- 
ence of  an  usage  time  out  of  mind. 
Bctewell  v.  Prior,  2  Salk.  459. 

But  in  an  indictment  for  not  re* 
pairing  a  house,  whereby  it  has  be- 
come ruinous  and  dangerous  to 
the  highway,  mere  ponenion  is 
sufficient  to  chai^ge  the  party. 
E^tnav.Tra^/f,lSaik.357.  And 
see  8  Inst.  700;  Bex  v.  Kerriton^ 
1  Maule&Selw.  435;  Bac.  Ahr. 
Highway  (F).  In  9  Wms.  Saund. 
158  d.  n.  this  is  treated  not  as  a 
case  of  nuisance,  but  as  a  case  of 
liability  to  repair  ratione  occupa- 
tionis  instead  .of  ratione  tenura?. 
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afterwardgi  the  said  bridge  became  ruinous,  and  out  of  repair, 
and  without  any  suffioient  parapet  on  the  sides  thereof;  that 
before  and  at  the  time  when  the  said  bridge  was  so  out  of 
repair^  and  continually  from  thence  hitherto,  the  plaintiff 
and  the  defendant,  and  divers  other  persons,  by  reason  of  their 
tenure  of  the  said  lands  within  the  said  parish  respectively ; 
that  is  to  say,  the  plaintiff,  by  reason  of  his  tenure  of  divers, 
to  wit,  two  hundred  acres  of  land,  the  defendant,  by  reasop 
of  her  tenure  of  divers,  to  wit,  two  hundred  and  fifty  acrea 
of  land,  other  part  thereof;  and  thirteen  other  persons,  by 
reason  of  their  tenure  of  the  residue  of  the  said  lands,  being 
divers,  to  wit,  one  thousand  acres^  were  and  still  are  bound 
to  repair  the  said  bridge ;  and  the  said  bridge  being  so  out 
of  repair,  and  the  plaintiff  and  defendant,  and  such  other 
persoqs,  being  so  liable  as  aforesaid,  he  the  plaintiff,  by 
reason  pf  such  his  tepure,  heretofore,  on  1st  August,  1833, 
was  called  upon,  and  forced  and  obliged  to  repair,  and  did 
repair  the  said  bridge ;  and  in  so  doing,  and  upon  occasion 
of  the  premises,  and  incidentally  thereto,  necessarily  in- 
curred and  sustained  divers  charges  and  expenses  of  his 
moneys,  amounting,  8cc. ;  that  by  reason  of  the  premises, 
the  defendant  then  became  liable  to  contribute  towards  the 
yaid  charges  and  expenses,  and  in  respect  thereof  to  pay  to 
the  plaintiff  a  certain  sum  of  money,  being  her  proportional 
part  of  the  charges  and  expenses  so  incurred  and  sustained 
by  the  plaintiff  upon  the  occasion  and  for  the  purpose!  afor^ 
said,  in  reference  to  the  value  and  extent  of  the  lands  so  in 
the  tenure  of  the  defendant  as  aforesaid ;  of  all  which  pre- 
mises the  defendant  then  had  notice,  and  being  so  liable,  the 
defendant,  in  consideration,  &c.,  promised  the  plaintiff  to 
pay  him  SOOL  on  request.  Second  count,  upon  an  account 
stated. 

The  defendant  pleaded,-^! st.  Non  assumpsit;  and  se« 
condly,  to  the  £rst  count,  that  she  was  not  at  the  time  when 
&c.,  nor  is  she  now,  by  reason  of  the  tenure  of  the  lands  men- 
^tioned  in  the  first  count  of  the  declaration,  or  of  any  part  there- 
of, bound  to  repair  the  said  bridge  in  the  said  count  men* 
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tionedy  together  with  the  plaintiff  and  the  said  other  persons,        1836. 
as   in  that  count  mentioned  or  referred  to;   concluding 
to  the  country  (a). 

At  the  trial  before  Lord  Denman,  C.  J.^at  the  Hertford-* 
shire  Spring  Assizes.  1835,  the  following  facts  appeared: — 

In  \7S5,  and  from  thence  until  his  death  in  1813,  Henry 
Fotherhy  Whiifield,  Esq.  was  seised  in  fee  of  the  manor  of 
Rickmansworth  (6),  together  with  about  700  acres  of 
land,  includmg  Rickmansworth  Park,  since  purchased 
by  the  defendant.  In  1830,  William  Windall  pur- 
chased the  manor  under  a  title  derived  under  the  will 
of  the  late  Mr.  Whitfield^  and  immediately  mortgaged 
in  fee  to  5eeA:amp,  who  in  1831  assigned  the  mortgage 
to  the  plaintiff.  In  1832,  an  indictment  for  the  non- 
repair of  Batchworth  Bridge  (mentioned  in  the  declare* 
tion)  was  found  against  Mr.  WindalL  This  indictment 
contained  two  counts,  in  the  first  of  which  Mr.  Windall  was 
charged  with  liability  to  repair  ratione  tenura  sua  of  certain 
lands  within  the  parish  of  Rickmansworth ;  and  the  second 
with  liability  ratione  tenura  sua  of  the  manor  of  Rickmans- 
worth, and  of  the  wastes,  commons,  and  rights  of  the  said 
manorr  Upon  this  indictment  Mr.  Windall  was  found 
guilty  generally.  The  bridge,  being  in  a  ruinous  state,  was 
immediately  afterwards  rebuilt  by  the  plaintiff  at  an  expense 
of  1000/.,  after  which  this  action  was  commenced  by  him 
to  recover  contribution  from  the  defendant  in  respect  of  her 
tenure  of  Rickmansworth  Park,  which,  or  a  part  of  which, 
was  alleged  to  have  been  formerly  parcel  of  the  demesnes 
of  the  manor.  A  record  of  a  conviction  in  1785  of  JET. 
P.  Whitfield,  for  the  non-repair  of  Batchworth  Bridge,  was 
put  in  and  read.  By  the  first  count  of  the  indictment  Mr. 
Whitfield  was  charged  with  being  liable  to  repair  ratione 

(a)  Theiecondplea  pots  in  issue  entided  to  this  advantago  in  con- 

ihe  liability  of  the  land  to  the  bar-  sequence  of  the  manner  in  which 

then,  and  attempts  to  involve  in  both  propositions  are  mixed  up  in 

that    issue  the   defendant's    sei-  the  declaration, 

sin  of  the  land;  but  it  would  ra-  (i)  As  to  which   manoi^  sea 

ther  appear  that  the  defendant  was  Morris  v.  Dmss^ ante^  vol  iii.  671  • 
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183(S.  tenura  of  certain  lands,  and  by  the  second  with  general  per- 
sonal liability.  Upon  this  indictment,  Mr.  lFA/(/?e/d  was  found 
guilty  generally.  The  bridge  was  immediately  afterwards 
Arden.  p||(  2||  thorough  repair  by  Mr.  Whitfield,  and  all  necessary 
reparations  were  from  time  to  time  made  at  his  expense. 
Since  the  death  of  Mr.  Whitfield  repairs  had  been  done  to 
the  bridge  by  a  Mr.  Williams^  who  had  purchased  the 
ro9nor  from  the  trustees  under  the  will  of  Mr.  Whitfield. 
In  order  to  shew  that  the  lands  comprised  in  Rickmans- 
worth  Park  were  formerly  demesne  lands  of  the  manor,  the 
following  documents  were  put  in :  first,  a  survey  made  in 
the  reign  of  Jac.  1,  under  a  royal  commission  directed  Out 
of  the  Exchequer,  by  an  extract  from  which  it  appeared 
that  the  manor  of  Rickmansworth,  with  the  capital  mansion 
and  lands  (which  were  described,)  were  held  under  a  lease  (by 
letters  patent)  from  the  crown ;  secondly,  a  lease  dated  in  Dec. 
1683,  by  which  John  Fotherby,  Esq.  then  lord  of  the  manor 
of  Rickroans worth,  granted  the  manor  with  the  capital  mansion 
*'  and  all  those  closes  of  arable  land,  meadow,  pasture  and 
wood  ground,  thereunto  belonging  or  therewith  used,  com- 
monly called  or  known  by  the  names  of,  &c.,"  (here  followed 
the  names  of  many  closes) ''  which  said  closes  and  parcels 
of  land,  meadow,  and  pasture,  are  now  impaled  in  and  lately 
made  a  parke."  Of  the  closes  described  in  this  lease  as 
lately  made  into  a  park,  four  principal  ones,  containing  102 
acres,  were  amongst  those  described  in  the  survey  above 
mentioned.  It  was  contended  on  the  part  of  the  plaintiff, 
that  these  documents  proved  that  the  park,  of  which  the 
defendant  is  now  the  owner  and  occupier,  was  formerly  a  por- 
tion of  the  demesnes  of  the  manor,  and  that,  consequently,  a 
liability  on  her  part  to  contribute  to  the  expenses  of  repair- 
ing the  bridge  was  established.  For  the  defendant,  on  the 
other  hand,  it  had  been  objected,  that  the  survey  was  not 
admissible  evidence  ;  and  it  was  contended,  that  without  such 
survey,  it  was  not  satisfactorily  proved  that  any  portion  of 
the  defendant's  lands  were  formerly  portion  of  the  demesne 
lands,  and  that  were  that  fact  proved,  it  was  rather  to  be 
inferred  from  the  evidence  that  the  liability  of  the  lord  of 
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the  manor  to  repair  was  in  respect  of  the  manor  with  the 
wastes,  commons,  rights,  8cc.  than  in  respect  of  his  tenure 
of  the  demesne  lands  (a).  Lord  Denman,  C.  J.,  in  address* 
ing  the  jury,  told  them  that  the  question  was,  whether  the 
defendant  held  any  of  that  to  the  tenure  of  which  the  liability 
to  repair  originally  attached ;  and  directed  them,  that  if  they 
were  satisfied  that  when  Whitfield  was  indicted,  it  was  in 
respect  of  all  he  then  held,  including  the  manor  and  including 
the  defendant's  lands,  they  must  find  for  the  plainti£f;  but  that 
if  they  thought  that  he  was  indicted  and  convicted  as  lord  of  the 
manor  only,  were  not  satisfied  that  the  defendant's  lands  were 
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(a)  A  manor  consists  of  de- 
mesnes and  services,  and  nothing 
else.'  Rex  v.  WiUon^b  Man.  & Ryl. 
163,  n.  (a).  The  demesnes  are 
messuages  or  lands  within  and 
parcel  of  tlie  manor,— occupied  by 
the  lord  personally,  or  by  his  ten- 
ants for  years  or  at  will.  The 
wastes  and  commons  are  parcel  of 
the  demesnes,  and  are  generally  in 
tlie  actual  occupation  of  the  lord, 
tboagh  they  are  sometimes  de- 
mised by  him  for  years  in  con- 
junction with  the  whole  or  part  of 
the  inclosed  demesnes.  The  ser^ 
tices  are  the  rents  and  other 
duties  to  be  paid  or  performed  by 
those  who  are  seised  of  common 
law  freeholds  held  of  the  manor; 
(or,  more  properly  speaking,  held 
ef  the  lord  as  qf  his  manor,)  either 
in  fee  simple,  in  fee  rail,  or  for 
life.  The  lands  so  holden  by  the 
freeholders  are  called  tenemental 
lands,  as  opposed  to  demesne  lands. 
Bat  it  would  be  incorrect  to  say 
that  the  manor  consists  of  demesne 
lands  and  tenemental  lands;  be- 
cause it  is  not  the  tenemental  lands 
themselves,  but  the  services  issuing 
out  of  or  rendered  in  respect 
of  those  lands  that  form  part  of 
the  manor.  The  tenemental  lands 
themselres  are  only  quasi  parcel 


("  par  mauer  parcel,''  as  said  by 
Shardelttw,  J.  in  Lib.  Ass.)  They  Definition  of 
are  potentUtlfy  parcel  of  the  manor  a  manor, 
in  respect  of  the  possibility  of 
an  escheat  of  the  fee  simple,  or  a 
determination  of  the  particular 
estate  in  the  case  of  a  tenure  for 
life  or  in  tail ;  upon  which  such 
tenemental  lands  will  again  be- 
come parcel  of  the  manor,  as  they 
were  before  the  creation  of  the 
estate,  which  severed  them  from 
the  demesnes. 

Though  the  copyholds,  or  lands 
held  by  the  tortus  customary  te- 
nants at  will,  are  part  of  the  de- 
mesnes of  the  manor,  yet  as  the 
customary  tenure  must  have  been 
created  before  time  of  memory, 
the  actual  possession  of  these  lands 
and  the  power  of  charging  them, 
may  have  been  out  of  the  lord 
when  the  burthen  of  repairing 
ratione  tenurs  was  first  imposed 
Qpon  the  manor.  That  part  of 
the  demesnes  therefore  which  is 
held  as  copyhold,  as  well  as  that 
part  of  the  tenemental  lands  which 
is  held  by  ancient  subinfeudation 
in  fee  simple,  is  not  prim  A  facie 
bound  by  a  charge  affecting  the 
manor.  See  Rich  v.  Barker^ 
Hardres,  131* 


iSOO  CASES  IN  THE  KIKG's  BEKCHt 

1^6.        part  of  the  lands  to  which  the  liability  attachedi  they  ought 

^^^^      to  find  for  the  defendant.    The  jury  found  for  the  defendant^ 

V.  and  said  that  they  thought  the  liability  was  in  respect  of  the 

Arj>i]i.      niAQor  only.    His  lordship  gave  Thengtr  leave  to  move  to 

enter  a  verdict  for  ft20/.  (which  amount  was  agreed  upou 

lietween  the  parties)  if  the  Court  should  be  of  opinion  that 

by  reason  of  the  evidence  given  of  the  survey  in  the  reign 

of  Jnc.  Ij  and  the  mention  there  made  of  part  of  the  lands 

now  in  the  defendant's  holding,  the  jury  ought  to  have  been 

directed  to  find  for  the  plaintiff,  although  Mr.Whitfield  was. 

liable  (mly  as  lord  of  the  manor.    In  Easter  term  a  rule  ntsi 

was  obtained  by  Thesiger,  against  which 

Channell  now  shewed  cause.  The  survey  made  in  the 
reign  of  James  1,  which  was  put  in  to  shew  what  the 
demesne  lands  were,  was  not  admissible  in  evidence. 

Supposing  that  the  survey  was  admissible,  it  did  not  shew 
that  the  defendant's  lands  were  ever  part  of  the  demesne 
lands  of  the  manor.  Besides  it  is  possible  that  the  de- 
mesne lands  may  have  been  severed  from  the  manor^  and 
conveyed  away  by  the  crown,  before  the  liability  to  repair 
attached  (a),  and  they  may,  after  the  manor  has  become 
liable,  have  been  repurchased  by  a  subject  into  whose  hands 
the  manor  had  in  the  meantime  come.  In  that  case,  the 
lands,  though  they  had  formerly  been  demesne  lands«  would 
not  be  liable  to  contribute  towards  the  repairs  of  the  bridge. 
There  is  nothing  in  the  evidence  to  negative  that  suppo- 
sition, and  the  plaintiff  is  bound  to  make  out  a  complete 

(a)  As  to  which  see  CowM  v.  Mertyweather  v.  Nisan^  8  T.  R. 

JUwtirdty  2  Bos.  &  Pull.  868^  Deer-  180 ;  CMm  t.  Prouer,  1  Baraw. 

iug  T.  Earl  of  WinckeUoh  ibid.  &  Cressw.  68S,  3.  Dowl.  &  Ryl. 

S70,  and  1  Coi,  318  ;   PhU^t  v.  113 ;  S(Mr  v.  Hkkson,  (or  JVu^ 

Bii^f,Hudre8,164;  Goddard  v.  on,)  3   Nov.    &   Mana.   258,   & 

Vanderhesfden,  3  Wils.  362;  jMigf  Baraw. Sc  Add.  936 ;  Bctts v.  Gib- 

V.  Hockley^  ibid.  346 ;  T<mt$aiiU  ▼.  bim,  4  Nev.  &  Mann.  64,  3  Adol. 

Martinnunt,  2  T.  R.  100,  105;  &Elli8,5r;  Vet.Intnit.342;Rast. 

Gswi9  ▼.  Dunhp,  7  T.  R.  564,  Ent.  161 ;  Bac.  Ab.  tU.  Obliga- 

568;  CAiirfv.Mor/cy,  8 T.R. 610;  tions(D.  5);  Pothier  Traite  du 

Tajflifr  v.  Higgins,  3  East,  169  ;  Coatiat  de  Society  No.  132. 
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case.     [Lord    Denman^  C.  J.    That  supposes  two  con-        1886. 
veyanees  to  have  been  made,  of  which  we  have  no  evidence.] 

Assoming,  however,  that  it  was  shewn  that  the  defendant's 
lands  were  ancientlj  part  of  the  demesne  lands,  it  was  incum- 
bent on  the  plaintiff  to  make  out  the  proportion  in  which, 
and  the  persons  with  whom,  she  was  jointlj  liable.  This  re« 
sembles  an  action  brought  bj  one  suretj  against  another  (a)« 
The  declaration  says  that  the  defendant  is  liable  with 
thirteen  others ;  the  plea  of  the  defendant  is,  that  she  is  not 
ItaUe  with  the  plaintiff  and  the  others.  [Coleridge,  J.  Has 
the  verdict  negatived  the  liabilitj  of  the  thirteen  ?]  It  has 
negatived  the  liability  of  all  who  do  not  hold  demesne  lands; 
and  no  proof  was  given  that  any  other  than  the  defendant 
was  the  owner  of  demesne  lands.  [Uuledale,  J.  Suppose 
the  demesne  lands  consisted  of  1000  acres,  and  it  was 
shewn  you  were  in  possession  of  100  acres,  would  not  that 
make  a  primft  facie  case  against  you  P]  In  that  case  it 
would  be  incumbent  on  the  plaintiff  to  shew  who  were  in 
possession  of  the  900  acres. 

Thesiger  in  support  of  the  rule.  At  the  trial  there  was 
no  question  as  to  the  extent  of  the  defendant's  liability  ;  for 
the  amount  was  matter  of  arrangement.  The  defendant  is 
not  bound  by  the  issue  on  the  record  to  shew  that  thirteen 
persons  besides  the  defendant  were  liable.  It  is  sufficient 
to  prove  that  the  defendant  is  liable  with  any  of  the  thirteen. 

The  liability  to  repair  attaches  upon  the  demesne  lands. 
It  is  said  that  it  may  be  presumed  that  the  demesne  lands 
had  been  aliened  before  the  liability  attached,  and  that  these 
lands  had  been  re-conveyed  to  the  lord  of  the  manor  for 
the  time  being.  There  should  be  some  ground  for  the 
Court  to  make  such  a  presumption.  But  by  the  evidence 
the  liability  is  fixed  on  the  demesne  lands  and  attaches  to 
every  part.  The  defendant  is  shewn  in  the  possession  of 
a  portion,  and  the  liability  to  contribution  attaches  to  her. 
(Here  he  Was  stopped  by  the  Court.) 

(a)  A  liabinty  ratione  tonurte  memory  (1 189).  Here  the  survey 
imports  (antCf  494,  n.)  a  liability  shews  the  land  in  question  to  have 
attaching  before  the  iiaie  of  lepal     been  parcel  of  tbedemesnes  in  1605. 
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Lord  Denman,  C.  J. — There  is  no  doubt  raised  in  this 
case.  The  manor  and  demesne  lands  were  in  the  hands  of 
the  crown  in  the  time  of  James  1>  and  subsequently  in  the 
bands  of  Mn  Whitfield.  The  jury  have  found  that  Mr.  Whit- 
field  was  liable  to  repair  the  bridge,  in  respect  of  the  manor 
of  Rickmansworth,  and  not  in  respect  of  other  lands  held 
by  him.  Mrs.  Ardet^  is  shewn  to  hold  some  of  the  demesne 
lands.  She  is  therefore  liable  to  contribute  to  the  repairs  of 
the  bridge,  in  the  proportion  which  her  portion  of  the 
demesne  lands  bears  to  the  whole.  The  proportion  is  the 
only  matter  which  gives  rise  to  any  doubt,  and  that  was 
arranged  between  the  parties. 

Littledale,  J. — The  survey  was  in  my  opinion  admis- 
sible in  evidence.  It  shews  that  the  lands  mentioned  in  it  are 
part  of  the  demesne  lands  of  the  manor. 

The  plaintiff  has  been  found  liable  to  repair  the  bridge  as 
lord  of  the  manor.  It  is  clear  that  if  the  plaintiff  be  liable 
as  lord  of  the  manor,  and  any  part  of  the  demesne  lauds 
be  alienated^  and  in  the  hands  of  others,  he  may  call  upon 
them  for  contribution. 

In  the  absence  of  evidence,  as  to  any  other  party  being 
liable  to  contribute  jointly  with  the  defendant,  the  pre- 
sumption would  be  that  the  defendant  only  was  liable. 
Evidence  has  however  been  given  that  the  defendant  and 
some  others  are  liable.  No  doubt  the  plaintiff  cannot  say 
in  general  terms,  that  A.  is  the  owner  of  some  portion  of 
the  demesne  lands,  and  B.  of  some  other  portion,  and  that 
therefore  they  are  liable  to  contribute.  But  the  parties 
appear  to  have  come  to  some  arrangement  on  that  subject. 

There  is  no  ground  to  presume  that  the  lands  were 
aliened  before  the  liability  to  repair  attached. 

Patteson,  J. — ^The  survey  was  clearly  admissible  in 
evidence.  It  professes  to  be  a  survey  made  on  the  2nd  of 
July,  in  the  third  year  of  the  reign  of  James  1,  by  virtue 
of  a  commission  of  the  king  out  of  the  Exchequer,  on  the 
oaths  of  the  tenants  (a). 

(a)  Fi(/c3  Mann.  &  %1. 164, 169< 
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The  manor  of  Ricknians worth  was  at  that  time  in  the  1836. 
hands  of  the  lessee  of  the  crown  ;  and  it  distinctly  appears 
that  portions  of  the  land  now  held  by  the  defendant  were 
parcel  of  the  demesne  lands  of  that  manor.  It  is  admitted 
that  if  it  be  proved  that  the  defendant's  lands  were  demesne 
lands,  and  that  the  liability  to  repair  attached  before  that 
portion  of  the  demesne  lands  was  separated  from  the 
manor,  the  defendant  is  liable  to  contribute.  But  it  is 
said  there  is  no  evidence  that  in  \606,  there  was  any  liability 
on  the  owner  of  the  manor  to  repair ;  and  it  is  said  that  the 
demesne  lands  may  have  been  severed  from  the  manor  by 
a  grant  from  the  crown,  and  that  afterwards  the  manor  may 
have  been  granted,  and  the  liability  to  repair  imposed  upon 
the  manor,  and  that  subsequently  the  person  to  whom  the 
manor  was  granted  might  have  purchased  the  demesnes. 
There  is  no  ground  for  any  such  supposition  (a).  The 
evidence  given  tends  to  a  contrary  presumption.  It  is 
shewn  by  the  evidence  that  the  manor  and  demesnes  were 
unsevered,  and  in  the  hands  of  the  crown  in  1606,  and  also 
that  they  were  in  the  hands  of  Mr.  Whitfield  in  1785. 
When  the  liability  to  repair  is  first  heard  of  the  manor  and  de- 
mesnes were  unsevered.  How  then  can  it  be  presumed  that 
the  liability  to  repair  was  imposed  when  they  were  severed. 

The  only  remaining  objection  is  as  to  the  amount  which 
the  defendant  is  liable  to  contribute.  There  is  great  diffi- 
culty with  respect  to  the  evidence  on  this  subject.  In  an 
action  for  contribution  for  repairs  which  have  been  made, 
it  is  necessary  to  shew  the  whole  of  the  lands  liable  to 
contribute,  so  that  the  proportion  of  each  party  may  be 
ascertained.  In  the  present  case  it  appears  that  the  amount 
of  contribution  has  been  made  matter  of  arrangement* 

Coleridge,  J. — I  felt  for  some  time  pressed  with  the 
difficulty  which  my  brother  Paiteson  has  stated, — the  in- 
sufficiency of  the  evidence  with  regard  to  the  amount  of 
the  defendant's  liability  to  contribute.  From  the  way  in 
which  the  motion  comes  before  us  we  must  suppose  that 

(a)  Vid€  ante,  dOl,  a. 
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the  80111  agreed  upon  ia  the  proper  sum,  provided  what  is 
Qeceasary  for  maintaining  the  action  be  made  out. 

Firsts  then,  upon  the  evidence,  did  the  defendant  possess 
part  of  the  demeftae  lands  of  the  manor?  Next,  were  the 
defendant's  lands  part  of  the  demesne  lands  when  the 
liability  to  repair  was  imposed  ?  That  they  were  part  of 
the  demesne  lands,  there  cannot,  I  think,  be  a  doubt* 

I  do  not  think  any  lawyer  can  doubt  that  the  survey  was 
evidence*  No  preliminary  objection  was  made  to  its  adiiii»* 
sion.  It  was  acquiesced  in  as  being  what  it  professed  to  be 
— ^a  survey  of  the  manor  of  Rickmans  worth  and  its  demesnes* 
I  have  always  understood  that  documents  of  this  kind  are 
admissible  in  evidence.  If  admissible,  they  are  admissible 
to  prove  what  is  stated  in  them — that  certain  lands  were 
parcel  of  the  demesne  lands  of  the  manor. 

Then  the  only  remaining  question  is,  whether  the  lands 
of  the  defendant  were  part  of  the  demesne  lands  at  the 
time  when  Uie  liability  to  repair  was  first  imposed  opon  the 
manor  i  Can  any  one  make  the  presumption  which  Mr. 
ChatmeU  asked  the  Court  to  make, — that  at  some  previous 
period  the  demesne  lands  had  been  separated  from  the 
manor^  and  that  whilst  the  severance  eiisted  the  liability 
to  repair  attached  i  The  manor  and  the  demesnes  are 
unsevered  in  the  bands  of  the  crown ;  and  they  are  so 
subsequently  in  the  hands  of  Mr.  fVhUfield,  To  make 
the  required  piesnmption  would  be  to  contradict  all  the 
facts  of  the  case. 

Rule  absolute  (a). 


(a)  If  a  man  bound  by  tenure 
of  land  to  repair,  alien  part  of  the 
land  ^  A,-  and  part  to  B.,  A.  may 
be  chained  with  the  whole  repair. 
Case  de  Loddon  Bridge,  in  Itinere 
Wyndsor,  Sir  W.  Jones,  273, 
Bat  A»  shall  have  contribution 
apiost  £.  by  a  writ  da  enerando 
pro  ratHportione,  Registrum  Bre- 
viuro,  268,  a;  F.N.  B.  235,  B; 
Stnst  700;  Hardres,  131;  Danvers 
Abr.  744 ;  Conii  Dig.  tit^  Chimin 


(B  S) ;  Bac.  Abr.  tit.  Highway 
(F);  and  see  the  cases  as  to  con- 
tribackm  collected  ante,  500  (m). 

Though  the  lord  of  a  manor 
bound  to  repair  a  bridge  or  high- 
waj  ratione  lenuise,  may,  opoa 
separate  alienations  ot  set ei-al  pai> 
eels,  hatv  agreed*  to  disdnnrgethos^ 
thatparchne  of  hinif  (hat  wMl  not 
alter  the  remedy  for  the  pabiic^ 
but  will  only  bind  the  lord  and 
tbosa  that  claim  mider  him ;  and  no 
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act  of  the  proprietor  will  so  appor- 
tion the  chaige  as  that  the  remedy 
for  the  public  benefit  should  be 
made  more  difficult.  And  though 
a  manor  tabject  to  such  charige 
come  into  the  hands  of  the  crown, 
jret  the  duty  continues  upon  it, 


and  any  person  claiming  aflei^ 
wards  under  the  crown  the  whole, 
manor,  or  any  part  of  it,  will  be 
liable  to  an  indictment  or  infor- 
mation for  want  of  doe  repairs. 
Regina  v*  Ducheu  cf  Bucckughf 
1  Salk.  358. 


doa 


i8se. 


The  Kino  v.  The  Lords  of  the  Treasury,  (Ex  parte  W.  H. 
Carmichael  Smytii.) 

JERVISf  in  the  present  term,  obtained  a  rule  nisi  for  a 
mandamus  to  the  Liords  of  the  Treasury,  commancKng  tbeoi- 
to  restore  a  minute,  made  m  the  year  1826,  by  which  the 
then  Lords  of  the  Treasury  had  granted  to  Mr.  CarmichaeL 
Smyth  a  retiring  allowance  of  166/.  per  annum,  and  revoked* 
by  the  present  Lords  of  the  Treasur}',  and  to  submit  a  vote 
to  parliament  in  the  estimates  for  the  granting  of  such  re- 
tiring allowance.  The  affidavits  stated,  that  on  Slst  June/ 
181 1,  Mr.  Smjfth  had  been  appointed  one  of  the  paymasters* 
of  exchequer  bills,  and  discharged  the  duties  of  that  office 
for  nearly  thirteen  years ;  at  the  end  of  which  time  he  was 
removed  from  that  office.  In  October,  1826,  he  received  a 
letter  from  the  Secretary  to  the  Lords  of  the  Treaaury,  ac-^ 
quainting  him  that  their  lordships  would  submit  a  vote  to> 
parliament,  for  granting  to  him  a  retired  allowance  of  166/* 
per  annum,  to  commence  from  dth  April,  1826.  The 
amount  of  the  pension  had  been  included  in  the  estimates 
for  several  years,  and  voted  by  parliament;  and  the  Lords^ 
of  the  Treasury  having  acknowledged  that  the  money  was 
iu  their  bands  for  Mr.  Smyili,  this  Court,  in  Michaelmas 
term  last,  awarded  a  peremptory  mandamus  to  the  Lords 
of  the  Treasury,  commanding  them  to  make  and  issue  a 
Treasury  minute,  for  the  payment  to  Mr.  Smyih  of  the 
arrears  of  the  retiring  allowance.  The  arrears  were  accord-^ 
ingly  paid;  but  the  present  Lords  of  the  Treasury  had  re-^ 
voked  the  grant  made  in  1826,  and  bad  refused  to  indude 
the  pension  to  Mr.  Smyth  in  the  estimates  of  this  yean 


The  Lords  of 
the  Treasury 
have  a  discre- 
tionary power 
of  revoking  a 
minate  by 
which  they 
have  granted  a 
superannua- 
tion allowance 
under  3  Geo. 
4,  c.  1 13,  upon 
the  retirement 
of  the  grantee 
from  au  office 
held  during 
the  pleasure  of 
the  crown. 
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Sir  John  Campbell,  A.  G.,  now  shewed  cause.  The 
appointment  of  Mr.  Smyth,  as  paymaster  of  exchequer  bills, 
was  held  during  the  pleasure  of  the  crown,  and  not  for  life. 
The  continuance  of  the  retiring  allowance  was  also  at  the 
pleasure  of  the  crown. 

Lord  Dbnman,  C.  J. — We  cannot  at  present  discover 
the  slightest  foundation  for  the  rule.  We  must  hear  Mr. 
Jervis, 


Jervis  and  Wehby,  in  support  of  the  rule.  It  cannot 
be  denied  that  the  office  of  Smyth  was  held  during  plea« 
sure.  The  question  is,  whether,  when  the  name  of  Mr. 
Smyth  had  been  placed  upon  the  pension  list,  the  Lords 
of  the  Treasury  could,  without  any  reason,  strike  it  out; 
and  the  point  depends  upon  the  construction  to  be  put 
upon  the  statute  of  3  Geo.  4*  c.  113.  That  act  re- 
quired a  contribution  by  officers  in  the  government  ser- 
vice out  of  their  salaries,  to  a  superannuation  fund.  This 
enactment  was  repealed  by  6  Geo.  4,  c.  104;  but  Mr. 
Smyth  having  been  in  office  whilst  it  was  in  operation,  must 
have  contributed  to  the  fund,  and  has  now  a  claim  on  it. 
Mr.  Smyth  was  certainly  a  person  to  whom  the  Lords  of 
the  Treasury  had  power  to  grant  a  pension,  and  it  is  sub- 
mitted that  sect.  6  makes  it  imperative  on  them  to 
include  the  pension,  after  it  has  been  once  sanctioned 
by  parliament,  in  the  estimates  of  each  year,  until  Mr. 
Smyth  shall  have  died.  The  act  of  granting  a  superan- 
nuation allowance  under  this  statute  is  an  adjudication  by  a 
party  authorized -by  the  act.  The  Lords  of  the  Treasury 
have  adjudicated  in  favour  of  Smyth,  and  cannot  now 
revoke  the  adjudication. 


Sir  John  Campbell,  A.  O.  contri.  The  several  acts  of 
parliament  upon  this  subject  are  all  in  restraint  of  the  dis- 
cretionary power  of  the  Lords  of  the  Treasury  to  grant 
pensions;  which  they  before  possessed ;  and  there  certainly 
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is  nothing  in  the  act  which  can  operate  to  restrain  a  discre- 
tion previously  existing  of  discontinuing  pensions  granted 
by  them. 

Lord  Denman^  C.  J. — There  is  not  the  smallest  foun- 
dation for  this  application.  Tlie  applicant  ought  to  have 
shewn  that  there  are  provisions  in  the  act  making  it  com- 
pulsory  on  the  Lords  of  the  Treasury  to  do  that  which  he 
requires ;  but  in  this  he  has  totally  failed.  The  minute  of 
1826,  was  revocable  by  the  Lords  of  the  Treasury  on  the 
day  after  it  was  made  by  them.  It  remains  in  their  discre- 
tion to  continue  or  revoke  the  grant.  It  does  not  at  all 
follow,  from  any  part  of  the  act  of  parliament,  that  because 
a  man's  name  has  been  once  submitted  to  parliament,  it  is, 
therefore,  always  to  be  submitted.  The  Lords  of  the  Trea- 
sury bad  no  power,  I  think,  to  extend  superannuation  al- 
lowances beyond  the  time  for  which  the  office  was  held, 
that  is,  in  the  present  case,  during  the  pleasure  of  the 
crown. 
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of  the 

Taeasurt. 

(Ex  parte 

Shytb.) 


LiTTLEDALE,  J.-^Smtfth  b  not  in  a  situation  to  have 
his  name  submitted  to  parliament  in  the  estimates.  The 
Lords  of  the  Treasury  had  a  discretion  to  strike  his  name 
from  the  pension  list. 

Pattbson,  J. — The  application  fails  in  every  particular. 
It  is  entirely  grounded  on  the  supposition  that  Smyth 
acquired  a  vested  interest  for  life  in  the  superannuation 
allowance  granted  to  him.  There  is  no  provision  in  the 
act  to  shew  that  the  allowance  is  to  continue  for  any  other 
term  than  that  of  the  office,  that  is,  during  pleasure.  If  a 
vested  interest  is  conferred  by  the  minute,  it  continues,  and 
there  is  no  occasion  for  us  to  issue  a  mandamus  for  its 
restoration. 

Rule  discharged. 


§08  CASES  IK  THE  KING*S  BENCH, 

1836. . 

v;^-v^      The  King  v.  The  Lords  Commissioners  of  tlie  Treasury, 

(Ex  parte  Robert  Hand.) 

The  Lords  of    A  Rule  nisi  had  been  obtained  for  a  mandamus  to  the 
ortAdmiml^    liOrds  of  the  Treasury,  commanding  them  to  issue  a  Trea- 

have  no  power  sury  minute  or  other  authority  for  the  payment,  to  Robert 
under  50  Geo,    „,-,  ^  ^     .  .  -  ^^^,      rm. 

3,  c.  117,  and    ^^^io,  of  the  arrears  of  a  certam  pension  of  240/.     ilie 

?^?^f  *  *'  ^\     ruJ®  was  founded  upon  an  affidavit  of  Mr,  Hand,  stating 
113,  to  grant  .  '^  jo 

pensions/or      the  following  facts : — 

a^nuated'^rd        ^®^^-  ^he  office  of  sealer  to  the  great  seal,  then  held  by 

retired  officers   William  Lloud  for  his  life,  was  granted  to  Mr.  Hand  in 
in  the  public  . 

iervice.  reversion. 

They  can  1805.  Mr.  Hand  became  a  clerk  in  the  Navy  Pay  Office, 

only  recom-  ,  .         t         -.    a 

mend  to  par-     and  so  contmued  until  August  2,  1832. 

lumb"e  voted*       ^^^^^^Uf  1810-  The  appointment  of  Mr.  Hatid  to  the 
to  the  officer     Office  of  sealer  to  the  great  seal,  was  confirmed  by  letters- 
^^And  thT*^     patent,  which  were  soon  afterwards  duly  inrolled. 
crown  may  at       In  the  same  year  Lhyd  died,  and  Mr.  Hand  entered  into 
Tis^own  dia-      ^^^  performance  of  the  duties  of  the  office  of  sealer,  by  a 

cretion,— the    sufficient  deputy,  agreeably  to  the  provisions  of  the  letters- 
exercise  of  •  . 
which  cannot    patent,  and  into  the  receipt  of  the  fees  and  emoluments 

•^  ^  (S^'T^f    ^^^^^^^  belonging,  and  has  continued  so  to  do  up  to  the 
Law,— revoke   present  time,  so  far  as  such  duties  and  emoluments  have 

^^J^Hnnl''   not  been  abolished. 
superannua- 
tion allowance       1832.  In  the  early  part  of  this  year  an  arrangement  was 

the  acts.  made  by  the  then  government,  with  the  authority  of  parlia- 

ment, for  the  consolidation  of  the  different  boards  at  So- 
merset House,  whereby  a  less  number  of  clerks  would 
be  required;  in  pursuance  of  which  arrangement  Mr. 
Handf  who  was  then  in  the  receipt  of  about  400/. 
a  year  as  clerk  and  deputy  inspector  in  the  Navy  Pay  Office, 
received  from  the  Secretary  to  the  Admiralty  the  following 
letter  :— 

'^  Admiralty,  2d  August,  1832. 
*'  Sir,— In  consequence  of  the  consolidation  of  the  civil 
departments  of  the  navy,  and  the  abolition  of  your  office,  I 
an>  commanded  by  my  Lords  Commissioners  of  the  Admi- 
ralty to  acquaint  you  that  your  services  are  no  longer  re- 
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quired*  and  that  they  have  been  pleased  to  grant  you  a  pen*        i^s$l 

sion  of  £40/.  per  annum.  I  am,  &c.  John  Barrow,*^ 

The  navy  estimates,  laid  before  the  House  of  Commons, 

and  ordered  to  be  printed,  on  the   15th  February,  18SS,        ^j^^ 

contained  the  following  estimate  or  statement.  Trbasurt. 

(Ex  parte 

Tf  Aitn  \ 

No.  16* — Civil  Pensions  and  Allowances. 

The  superannuations  and  pensions  granted  to  persoqs 
formerly  employed  in  the  civil  establishment  of  the  navy, 
as  voted  in  the  estimates  for  the  year  1838-*- 1833, 
amounted  to ^191,285    7  10 

Abate  amount  of  pensions  ceased  in  that 
year 9,624  16    9 


181,660  11     8 
Add  Pensions  granted  in  the  year,  viz. : 

On  superannuation. 
(The  several  persons  hereinafter  mentioned.) 
Pensions  granted  on  reduction  of  office. 
Navy  Pay  Office.  Years.  Pension. 

Robert  Hand,  Clerk  «7  £^t40. 

There  were  also  the  names  of  five  other  clerks  in  the 
Navy  Pay  Office,  and  of  one  in  the  Admiralty ;  and  the  total 
amount  of  civil  pensions  and  allowances  was  stated  to  be 
280,342/. 

By  3  &4  Will.  4,  c.  96,  the  Lords  of  the  Treasury  were 
authorized,  out  of  the  supplies  granted  for  the  year,  to  iisue 
and  apply  any  sum  not  exceeding  4,6^8,134/.  for  and  towards 
the  naval  services  thereinafter  mentioned,  (that  is  to  say,) 
amongst  others,  any  sum  or  sums  of  money  not  exceeding 
220,342/.  to  defray  the  charges  of  civil  pensions  and  allow* 
ances,  which  should  come  in  course  of  payment  during 
the  year  ending  31st  March,  1834,  And  that  the  aids 
and  supplies  provided  as  therein  mentioned,  should  not 
be  issued  and  applied  to  any  use,  intent,  or  purpose, 
other  than  the  uses,  intents,  and  purposes  before  mentioned, 
or  for  the  other  payments  directed  to  be  satisfied  thereout, 
by  any  act  or  acts,  or  any  particular  clause  or  clauses  for 
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1836.        that  purpose  contained  in  any  other  act  or  acts  of  that  ses- 

The  Kiira     *'*^"  ^^  parliament. 

V.  From  2d  August,  1832,  when  Mr.  Hand,  in  consequence 

of  the        ^f  ^^^  letters  of  the  Secretary  of  the  Admiralty »  retired  from 
TaBAsuRT.    his  office,  until  March^  1833,  his  retiring  allowance,  at  the 
Hamd.)        rate  of  £40/.  per  annum,  was  regularly  paid  to  him. 

By  the  act  **  to  establish  a  Court  in  Bankruptcy,"  (I  8c  Q 
Will.  4,  c.  56,)  after  reciting  that  the  duties  and  fees  and 
emoluments  of  the  then  Commissioners  of  Bankrupts  and  the 
feesand  emoluments  of  certain  Officers  would  be  abolished  by 
that  act,  the  Lords  of  the  Treasury  were  authorized  to  award 
to  such  of  the  said  Commissioners  and  Officers  as  they 
should  deem  entitled  to  the  same,  annuities  of  such  amount 
and  for  such  term  as  the  said  Lords  of  the  Treasury  should 
find  to  be  a  fair  and  reasonable  compensation  for  the  loss 
to  be  sustained  by  all  or  any  of  the  said  Commbsioners  and 
officers,  by  the  abolition  of  the  said  fees. 

24  February,  1 833.  Mr.  Hand,  bemg  by  the  operation 
of  the  last-mentioned  act,  deprived  of  his  fees  and  emolu- 
ments as  sealer  to  the  great  seal  in  matters  of  bankruptcy, 
the  Lords  of  the  Treasury  granted  and  awarded  to 
him  an  annual  pension  of  449/*  for  so  long  as  he  should 
continue  in  the  office  of  sealer  to  the  great  seal,  and  to  com- 
mence from  1 1th  January,  1632. 

March,  1833.  Mr.  Hand  received  a  letter  from  the  Se<^ 
cretary  to  the  Lords  of  the  Treasury,  in  which,  after  ad- 
verting to  the  grant  of  the  annuity  of  449/.9  he  was  informed 
that  their  lordships  had  directed  the  Lords  of  the  Admiralty 
to  discontinue  the  annual  payment  of  240/.  From  the  date 
of  this  letter  the  payment  of  the  pension  of  240/.  has  been 
wholly  discontinued. 

September,.  1835.  Mr.  Haptd  presented  a  memorial  to 
the  Lords  of  the  Treasury,  praying  that  the  pension  of  240/. 
and  the  arrears  might  be  paid  to  him  ;  to  which  it  was  re- 
plied thi^t  the  matter  did  not  rest  with  that  Board.  A  nie« 
morial  to  the  same  effect  was,  in 'consequence  of  this  reply, 
presented  to  the  Lords  of  the  Admiralty  ;  to  which  it  was 
replied  that  their  lordships  did  not  admit  the  claim,  and  that 
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they  had  no  funds  in  their  possession  which  they  could        i836. 
i^lly  apply  to  meet  it.  ^^^-^ 

The  affidavit  further  stated,  upon  information  and  belief,  ^^ 

that  from  time  to  time  sufficient  money  had  been  voted  by        ^^^ ' 
parliament  to  and  received  by  the  Lords  of  the  Treasury,    TaEAsuRr. 
to  be  appropriated  to  the  payment  of  civil  pensions,  granted     („*  P™^ 
by  the  authority  of  the  government,  out  of  which  they  could 
provide  for  and  pay  to  Mr.  Hand  the  arrears  of  the  pension 
of  240/.,  without  prejudice  to  the  other  demands  on  the 
public  service. 

In  opposition  to  the  rule  affidavits  were  made,  stating 
the  following  facts: — By  the  Treasury  minute  of  22d  Ja- 
nuary, IbdS,  by  which  the  Lords  of  the  Treasury,  acting  in 
pursuance  of  the  authority  vested  in  them  by  the  act  of  1 
&  2  Will.  4,  awarded  to  Mr.  Hand  the  allowance  of  449/. 
as  a  compensation  for  his  loss  of  fees  as  sealer,  it  is  stated 
that  their  lordships, ''  adverting  to  the  allowance  and  to  the 
emoluments  still  remaining  to  his  office,  amounting  together 
td  749/.,  they  do  not  consider  that  the  sum  of  240/.,  as  late 
clerk  and  deputy  inspector  in  the  Navy  Pay  Office,  should 
be  continued  to  him."  Letters,  announcing  the  award  of 
the  allowance  of  449/.,  and  the  discontinuance  of  the  pen- 
sion of  240/.,  were,  on  SOth  January,  J  833,  written  and 
sent  by  the  Lords  of  the  Treasury,  to  the  Lords  of  the 
Admiralty  and  to  Mr.  Hand.  By  an  order  of  the  Lords  of 
the  Admiralty,  the  accountant-general  of  the  navy  was  on 
Ist  Feb.  ordered  to  discontinue  the  payment  to  Mr.  Hand 
of  the  allowance  of  240/.,  and  the  payments  were  accord- 
ingly discontinued  from  that  time.  The  preparation  of  the 
estimates  of  moneys  required  for  the  service  of  the  naval 
department  of  the  kingdom,  for  each  financial  year,  (which 
is  computed  from  3 Ist  March,)  takes  place  in  January 
in  each  year,  and  the  account  therein  contained  of  the 
amount  of  pensions  which  have  ceased,  is  made  up  to 
3l8t  December  preceding^  and,  consequently,  notwith- 
standing the  order  of  1st  February,  the  amount  of  Mr. 
Hand^s  pension  was  included  in  the  estimates  laid  before 

VOL.  VI.  h  L 
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1836.        parliament,  for  the  fioancial  year,  commencing  let  April, 
"^^^'^^       1833,  and  the  same  was  accordingly  included  in  the  vote  of 
V.  parliament  for  that  year;  but  such  pension  of  Mr.  Hand 

^A^  has  not  been  included  in  any  subsequent  estimate,  por  bi|s  apy 
Treasury,  money  been  voted  or  appropriated  by  parliament  to  answer 
^  HakdT  ^^^  '*™^'  ^^^  amount  of  the  pension  of  Mr,  Hand,  from 
31st  March,  183^,  to  31st  March,  1834,  formed  part  of  « 
balance  or  surplus  of  168,579/*  9s*  8J.,  which  on  2d  Fe- 
bruary, 1835,  the  Lords  of  the  Admiralty  reported  to  th^ 
Lords  of  the  Treasury,  as  remaining  at  the  close  of  the 
financial  year,  epding  3l8t  March,  1634,  unexpended  of  the 
sums  appropriated  for  the  naval  service  of  that  year,  and 
which  the  Lords  of  the  Admiralty  recommei^ded  should  be 
appropriated  as  ways  and  means  for  the  general  pfiblic 
service.  In  the  account  laid  before  parliament  on  21st 
March,  1835,  for  the  purpose  of  shewing  the  amount  of 
ways  and  means  of  former  years  which  it  was  supposed 
would  not  be  required,  the  said  sum  of  l68,579/«  9s«  ^* 
was  included  under  the  head  of  grants  for  former  years, 
which  it  was  supposed  would  not  be  required,  and  formed 
part  of  a  total  sum  of  389,980/.  12s.  7d.,  which  was  by  the 
authority  of  5  8c  6  WilL  4,  c  80,  made  part  of  the  ways 
and  means  applicable  to  the  public  service  of  the  year 
ending  31st  March,  1836. 

Campbell,  A.  G.,  and  Wigkiman,  now  shewed  cause. 
This  application  is  foupded  upon  the  decision  of  the  Court 
in  the  case  of  Carmichael  Smyth  (a),  a  decision  whieh,  if 
the  forms  of  law  permitted,  would  be  questioned  in  a  Court  of 
Error  (&),  and  which,  moreover,  was  founded  principally,  if 

(a)  Rex  V.  Lords  of  the  TVeo-  return  l^ing  q unshed  for  insnffi* 

sury,  ante,  vol.  v.  580.  ciency,  to  tender  their  bill  of  ex- 

(6)  Qiuire,  whether  il  wm  not  ceptions ;  Vide  BUk^n  of  E»et» 

competent  to  the  defendants  tp  v.  Gulletf^  in  Chancery,  upon  % 

make  a  return  to  the  mandamus^  motion  for  a  special  writ  qf  ()iipi- 

relying  upon  the  same  grounds  as  notion,  5  Mann.  &  Ryl.  499.    But 

those  upon  which  they  resisted  the  it  would  appear,  that  if  no  bill  of 

rule,  (pof^,  590,)  and  upon  such  exceptions  Is  tendered,  the  point 
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uot  entirely,  upon  facts  which  do  not  occur  in  thia  caaet 
No  legal  right  was  conferred  upon  Mr.  Smyth  by  the  vote 
of  the  supplies,  for  that  is  only  a  grant  to  his  Majesty  to 
enable  him  to  do  certain  things ;  nor  was  any  legal  right 
conferred  by  the  appropriation  act>  for  SmyiVs  name  is  not 
mentioned  in  it.  Nor  did  the  facts  of  the  Lords  of  th^ 
Treasury  desiring  him  to  call  at  a  particular  office*  and 
informing  him  that  he  would  receive  his  money,  and  of  his 
being  refused  the  payment  only  because  he  would  not  com-» 
ply  with  a  condition,  which  the  Lords  of  the  Treasury  had 
no  right  to  impose,  give  him  a  legal  right  to  the  superannua*- 
tion  allowance.  Unless,  therefore,  the  grantof  a  superan- 
nuation allowance,  under  the  act  of  parliament  (S  Geo.  4, 
c.  1  IS)  gives  a  vested  right  to  the  allowance,  (which  will 
presently  be  shewn  not  to  be  the  case,)  there  was  no 
legal  right,  and  therefore  no  mandamus  ought  to  have  issued. 
Indeed  it  i|  submitted,  as  it  was  submitted  before,  that  even 
supposing  a  vested  right  had  been  shewn,  a  mandamus 
could  not  properly  issue  to  the  Lords  of  the  Treasury^ 
Gidley  v.  Lord  Pabnerston  (a)  was  referred  to. 

It  is  necessary,  in  order  to  support  this  claim  of  Mr. 
Hand,  that  he  should  make  out  that  the  grant  to  him  of  the 
pension  of  £40/.  was  an  absolute  grant  for  life,  and  that  it 
gave  him  a  vested  legal  interest.  This,  however,  is  not  the 
case.  The  appointment  of  clerk  in  the  Navy  Pay  OflBoe 
was  an  appointment  held  during  the  pleasure  of  the  crown, 
and  the  pension  followed  the  nature  of  the  appointment  in 
this  respect.  The  crown  had  originally  a  discretion  with 
respect  to  the  granting  and  the  continuance  or  discontinuance 
of  superannuation  allowances ;  and  the  acts  of  50  Qeo.  d, 
c.  117,  and  3  Oeo.  4,  c.  113,  only  regulated  the  proportion 
which  superannuation  allowances  should  bear  to  the  salary, 
without  giving  any  legal  right  to  the  officers  to  whom  the 


cannot  be  brooght  before  a  Court 
of  Error  in  any  other  form ;  see  Rex 
▼.  Lord  bf  the  Manor  of  Oundk, 
ante,  vol.  iii.  190;   S.  C.  1  Adol. 


iSr  Ellis,  S97. 

(a)  3  Brod.  &  Bingb.  875;  7 
B.  Moore,  91. 
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1836.        grants  are  made.     It  has  been  several  times  decided  that 

^^'^^  the  half-pay  of  officers  in  the  army  is  not  assiemable,  be- 

TTie  Kino  ,      \^         ,  ,    .  .  ^         .    . 

9.  cause  the  officers  have  no  vested  nght,  nor  any  certain  m- 

^the        terest  in  their  half-pay;   Flarty  v.  Odium  (a),  Lidderdale 

TaEAflu&r.    y.  Duke  of  Montrose  and  another  (b);  and  in  respect  to  the 

flAND.)       point  now  in  question,  the  half-pay  of  officers  in  the  army 

is. analogous  to  the  superannuation  or  retiring  allowances 

granted  to  civil  officers  of  the  crown.     Sect.  22  of  the  act 

of  4  &  5  WilL  4,  c.  24,  by  which  the  former  acts  relating 

to  superannuation  allowances  are  repealed,  shews  that  the 

legislature  considered  that  the  Lords  of  the  Treasury  had  a 

discretionary  power  of  dealing  with  superannuation  allow- 

auces«  after  they  have  been  granted. 

The  fact  of  the  allowance  to  Hariri  having  been  included  in 
the  estimates  submitted  to  parliament  in  the  year  1833,  and 
in  the  vote  of  supply  for  the  year  ending  3l8t  March,  1834, 
would  not,  even  unexplained,  give  any  legal  right  to  him, 
for  the  vote  is  of  a  sum  of  money  to  enable  the  king  to  do 
certain  acts,  and  does  not  put  an  end  to  the  discretion  of  the 
crown  as  to  whether  those  acts  shall  be  done;  and  most  cer- 
tainly it  cannot  have  that  effect,  when  it  is  shewn  that  the 
allowance  was  erroneously  included  in  the  estimates. 

The  Lords  of  the  Treasury  have  no  money  in  their  hands 
applicable  to  the  payment  of  the  pension  to  Mr.  Handf 
The  sum  voted  in  the  year  1833,  in  consequence  of  the  al- 
lowance having  been  erroneously  included  in  the  estimates, 
has  by  an  act  of  5  &  6  WilL  4,  c.  80,  been  made  part  of 
the  ways  and  means  applicable  to  the  public  service  for  the 
year  1835-6.  And  since  the  year  1833  the  pension  of 
£40/.  has  not  been  included  in  the  estimates,  nor  has  any 
sum  been  yoted  by  parliament  for  the  payment  of  such  pen- 
sion. 

Sir  W,  W.  Follett  and  Jervis,  in  support  of  the  rule. 
The  question  seems  to  be,  in  fact,  whether  the  Court  will 
stUpport  their  decision  in  Carmichael  Smytlis  case.     The 
(a)  3  T.  R.  681.  (6)  4  T.  R.  948, 
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facts  are  simply  these : — Mr.  Hand  was  *  a   clerk  in  the        1836. 
Navy  Pay  Office  at  the  same  time  that  he  held  the  patent     ^"^ 
office  of  sealer  to  the  great  seal.    After  service  in  the  Navy  v. 

Pay  Office  for  twenty-seven  years,  which»  according  to  50  of  Se 
Geo.  S,  c.  1 17,  and  3  Geo.  4,  c.  113,  entitled  him  to  a  pen-  Treasury. 
sion  of  240/.  per  annum,  he  was,  upon  the  abolition  of  the  iuvd.) 
Navy  Pay  Office,  deprived  of  his  situation,  and  an  allow- 
ance of  240/.  was  granted  to  him  by  warrant  of  the  Lords 
of  the  Treasury.  When  this  grant  was  made,  Mr.  Hand 
was  in  full  receipt  of  his  emoluments  as  sealer  to  the  great 
seal ;  and  upon  the  abolition  of  the  old  Bankruptcy  Court, 
a  compensation  of  two-thirds  was  made  to  him  under  the 
authority  of  the  act  of  1  &  2  Will.  4,  c.  56, — ^a  compensa- 
tion paid  not  by  the  Crown,  but  by  the  suitors  in  the 
Bankruptcy  Court.  Now  the  questions  are,  whether,  upon 
this  compensating  annuity  being  granted  to  Mr.  Hand,  the 
Lords  of  the  Tr^^isury  had  any  right  to  annul  their  grant  of 
the  allowance  of  240/.,  and  whether,  if  they  had  no  autho- 
rity so  to  do,  this  Court  can  interfere.  The  power  to  give 
the  pension  is  derived  from  50  Geo.  3,  c.  117,  and  3  Geo.  4, 
c.  113;  and  it  is  submitted  that  a  pension  granted  under  the 
authority  of  these  acts  is  a  pension  for  the  life  of  the  officer. 
The  acts  give  to  the  Crown  an  authority  (which  it  may  ex- 
ercise or  not  at  pleasure)  to  grant  allowances  in  certain 
cases,  at  discretion ;  but  there  is  nothing  in  them  to  shew 
that  the  continuance  of  an  allowance  once  granted  is  also  to 
be  at  the  pleasure  of  the  Crown.  When  a  pension  is  first 
granted,  it  is  necessary  to  lay  the  name  before  Parliament, 
so  as  to  give  an  opportunity  of  their  controlling  the  dis- 
cretion of  the  Crown ;  but  that  name  is  never  again  laid 
before  the  House;  from  which  it  is  to  be  inferred,  that  all 
discretion  of  the  Crown  with  respect  to  the  allowance  is 
supposed  to  be  at  an  end  when  the  grant  has  once  been 
approved  by  Parliament.  The  act  gives  power  to  the 
Lords  of  the  Treasury  to  add  to  the  pension  list,  but  not 
to  discontinue  a  pension  once  granted.  Here,  by  the  act  of 
3  8i4  Will,  4,  c.  96,  Parliament  has  sanctioned  the  grant  of 
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18M.        the  pension  of  240/.  to  Mn  Jffand^  and  from  the  paaibg  of 
^^^^^      that  act  all  discretion  on  the  part  of  the  Crown  with  respect 
9.  to  the  continuance  of  the  pension  was  determuied.    Could 

lowDS  x\^  Lords  of  the  Treasury  discontinue  the  retired  pensions 
TuEAsvar.  of  any  of  the  great  officers  of  the  Crown^— as  the  lord 
^HaSdT  ^'**"^®''^"'  ^  [Paitmn,  J.  There  they  have  no  origuial 
discretion  as  to  granting  the  pension.  The  argument  of 
the  attomey-general  is  founded  upon  the  fact  of  the  Lords 
of  the  Treasury  having  had  a  discretion  in  granting  the 
allowance  of  Mr.  Hand."]  They  have  a  discretion  in  the 
case  of  other  great  officers  of  state.  Could  they  say  to 
such  an  officer,  ''You  have  a  large  private  fortune,  and 
therefore,  in  our  discretion,  we  think  you  ought  not  to 
retain  your  pension  V*  It  is  submitted  that  they  certainly 
could  not  do  so.  It  is  said  that  the  half-pay  of  military 
officers  is  not  assignable.  That  is  true;  but  in  the  very 
cases  which  have  been  cited  for  that  proposition^  the  dis-* 
tinction  is  taken  that  the  half-pay  is  not  a  compensation  for 
past  services,  but  a  retaining  fee  for  future  services.  There 
are  cases  in  the  books  in  which  it  has  been  held  that  pen« 
sions  are  assigtiable.  In  the  case  respecting  alimony  be* 
tween  the  Marquess  and  Marchioness  of  Westmeathj  the 
judge  of  the  Consistory  Court  did  not  take  into  considera- 
tion a  pension  granted  to  Lady  W.  during  the  pleasure  of 
the  Lords  of  the  Privy  Council;  and  it  was  held  that  it 
ought  to  have  been  included  in  his  calculation*  In  the 
case  of  Dr.  Battyne  {a)  it  was  held,  that  Dr.  Battyne  had 
full  power  to  assign  a  pension^  granted  to  him  by  the  Lords 
of  the  Admiralty,  to  the  assignees  under  his  insolvency. 
[Lord  Denman,  C.  J.  That  was  under  the  particular  clause 
in  the  Insolvent  Act.]  Yes ;  under  the  enactment  that  the 
Insolvent  Court  may,  with  consent  of  the  Admiralty  or  other 
department,  order  a  portion  of  the  pay,  half-pay,  salary^  emo- 
luments, or  pension  of  the  insolvent  debtor,  to  be  paid  to  the 
assignees  (b).  But  that  shews  that  the  pension  was  considered 

(a)  Ante,  vol.  i.  579;  4  Barti.         (6)  7  Geo,  4,  c  ST,  s.  29;  ante, 
&  Adol.  690.  vol.  i.  5B2i 
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to  be  for  life,  and  that  it  was  not  supposed  that  the  Lords  of        1836.    • 
the  Admiralty  mighti  the  next  day,  have  suspended  or  taken     «^" 
away  the  pension.     It  is  said  that  the  sum  received  by  the  «. 

Lords  of  the  Treasury  in  183S  has  been  appropriated  to  ^^^ 
the  ways  and  means.  Surely  that  fact  cannot  protect  them  Treasubt. 
from  liability  to  pay  the  pension,  if  they  received  it  for  that  h^^.) 
purpose^  and  Mr.  Hand  was  entitled  to  it.  Then  it  is  said 
that  the  amount  of  the  pension  has  not  been  included  in 
subsequent  estimates.  The  party  has  no  means  of  ascer- 
ttuning  how  the  fact  is.  The  Lords  of  the  Treasury  had 
not  any  right  to  alter  the  estimates,  by  omitting  the  name  of 
Hdnd;  for  he  was  not  dead,  and  by  the  acts  they  are  only 
to  alter  where  the  party  Is  dead.  [Patieson,  J.  In  the  esti- 
mate set  out  in  the  aflSdavit,  there  is  nothing  under  the  head 
of  abatements  but  pensions  ceased,  which  seems  to  mean  by 
death.']  It  is  argued  that  a  mandamus  does  not  lie  to  the 
Lords  of  the  Treasury  to  pay  this  pension.  This  is  contrary 
to  the  decision  in  Carmichael  Smyth's  case.  The  argument 
upon  this  point  is  bottomed  upon  the  case  of  Oidley  v.  Lord 
Palmerston{a)f  and  it  is  said  that  the  grant  is  in  effect 
made  by  the  King.  But  where  money  is  voted  by  act  of 
parliament  to  public  officers^  to  be  appropriated  in  a  parti- 
cular manner,  it  is  a  common  thing  to  issue  a  mandamus  to 
compel  them  so  to  appropriate  it.  And  in  Mlis  v.  Earl 
Greyijb)  the  plaintiff^  who  had  been  a  partner  with  Waltru^ 
ley  and  Gorton  as  attorneys,  filed  si  bill  in  Chancery  against 
the  Lords  of  the  Treasury,  and  Walmsley^  and  Thomas,  the 
assignee  of  Gorton^  which  stated  that  Gorton  had  been  one 
df  the  side-clerks  in  the  Court  of  Exchequer,  and  held  that 
ofRce  in  trust  for  the  partnership ;  that  the  office  had  been 
abolished,  and  that  upon  the  abolition  of  the  office  by 
1 1  Geoi  4  &  1  Will.  4,  c.  58,  800/.  a  year  for  the  life  of 
Oof  ton  had  been  awarded  as  compensation ;  that  the  Lords 
of  the  Treasury  had  paid  to  Walmsley  and  Thomas  2400/., 
being  the  amount  of  compensation  for  three  years,  and 

(c)  3  Biod.  k  Bingli.  S75;  7        (6)  6  Simons,  S14. 
fi.  Moore,  91. 
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1836.        intended  to  pay  the  800/.  to  them  annually,  although  the 

^"^^^^^^^       plaintiff  had  presented  a  memorial  to  the  Treasury,  praying 
The  Kiao      .,        „  -    ,  .  • . . 

^^  that  all  payment  of  the  compensation  money  might  be  sus- 

loRM  pended  until  his  claim  to  a  share  of  it  should  have  been 
Trbasuat.  ascertained.  The  bill  prayed  that  the  plaintiff  might  be 
hImdT  d^ci^red  to  be  entided  to  a  portion  of  the  compensation^ 
and  that  the  same  might  be  ascertained  and  paid  to  the 
plaintiff  accordingly;  or  that  the  compensation  money  might 
be  declared  to  be  partnership  assets,  and  that  an  account 
might  be  taken  of  the  arrears  and  growing  payments  of  the 
compensation,  and  that  the  defendants,  the  Lords  of  the 
Treasury,  might  be  decreed  to  pay  the  same,  and  the  arrears 
and  growing  payments  thereof,  into  Court,  to  the  credit  of 
a  cause  of  JEllis  v.  Walmsley,  (which  had  been  instituted 
for  taking  the  partnership  accounts ;)  or  that  a  receiver  of 
the  compensation  money  might  be  appointed,  and  that  the 
Lords  of  the  Treasury  might  be  restrained  from  paying  the 
same  to  Walmsley  and  Thomas.  The  Lords  of  the  Trea- 
sury demurred  to  the  bill  for  want  of  equity,  and  because 
they  were  sued  thereby  and  made  parties  thereto  as  public 
officers  of  government,  and  the  matters  stated  in  the  bill, 
which  in  any  way  concerned  them,  related  exclusively  to 
their  duties  as  such  public  officers,  and  they  were  not  liable 
to  be  sued,  in  respect  thereof,  in  the  Court  of  Chancery. 
After  argument,  Shadwell,  V.  C,  over-ruled  the  demurrer, 
his  Honor  being  of  opinion  that  ihe  bill  did  not  seek  to 
interfere  with  any  public  duty  which  the  Lords  of  the  Trea* 
sury  had  to  discharge,  or  with  any  discretion  which  they 
had  to  exercise  in  their  public  capacity ;  but  that  it  sought 
to  restrain  them  from  doing  a  mere  ministerial  act,  with  a 
view  to  secure  the  money  for  the  parties  who  might  be 
deemed  to  be  entitled  to  it.  JEllis  v.  Earl  Grey  is  not 
quoted  as  an  authority  for  the. whole  proposition  in  the 
principal  case,  but  only  as  shewing  that  the  Lords  of  the 
Treasury  cannot  protect  themselves  behind  their  public 
character  against  the  interposition  of  courts  of  justice,  when 
they  refuse  to  appropriate  public  money  in  their  bauds  to 
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the  particular  purpose  to  which  it  is  destined,  or  to  do  a 

ministerial  act  which  it  is  their  duty  to  do,  and  in  which     _ 

.,..,',  The  Kino 

private  individuals  have  an  interest.  v. 

LpBDS 

of  the 
Lord  Denman,  C.  J. — We  wish  to  see  how  the  next    Treasvat. 

year's  estimates  stand.  ^HamboT 

Patteson,  J. — We  want  to  see  whether  the  discontinu- 
ance of  Mr.  Hand^B  pension  is  under  the  head  of  abate- 
ments in  the  next  year's  estimates. 

J.  Jervis  (Sir  W.  Follett  had  left  tlie  Court)  consented 
to  have  the  estimates  produced. 

Campbell,  A.  6.,  objected  that  the  Court  ought  to  pro- 
ceed upon  the  affidavits,  in  which  it  was  expressly  stated 
by  MuBriggs,  that  the  pension  to  Mr.  Hand  has  not  been 
included  in  any  subsequent  estimate ;  and  that  it  was  to  be 
presumed  that  Mr«  Briggs,  the  accountant-general  of  the 
navy,  had  done  his  duty  in  obedience  to  the  commands  of 
the  Lords  of  the  Treasury. 

Lord  Dbnm AN,  C.  J. — ^The  affidavit  is  but  .secondary 
evidence.  Why  should  we  be  satisfied  with  that  when  we 
have  it  in  our  power  to  procure  better  evidence? 

J.Jervis  brought  in  the  navy  estimates  of  the  year  1834, 
which  were  handed  to  the  Bench. 

Lord  Denman,  C.  J. — Under  the  head  of  deductions 
there  are  only  two  classes  stated,  which  are,  pensions  ceased 
by  death,  so  much,  and  pensions  ceased  by  the  restoration 
of  clerks  to  office,  so  much. 

Campbell,  A.  G.,  said,  that  Mr.  Briggs  was  prepared  i6 
make  an  affidavit  of  his  having  erroneously  included  this 
pension  of  240/.  in  the  amount  of  pensions  ceased  by  death. 
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1836.  Patteson ,  J. — If  that  was  so,  it  was  not  brought  to 

J^l^**^^      the  notice  of  the  House  of  Commous  that  the  Lords  of  the 
9.  Treasury  had  taken  away  this  pension. 

LotlDS 

TftEAsuRT.        Lord  Denmak,  C.  J. — The  act  of  parliament,  S  Oeo.  4, 

HamdT     ^*  ^^^'  requires  an  account  of  superannuation  allowances 

to  be  laid  before  Parliament,  in  which  they  are  to  state  all 

deducUons  by  death  and  appointments.    These  estimates 

are,  it  seems,  the  only  account. 

The  Court  deliberated  for  some  time,  and  then  delivered 
judgment. 

Lord  Dbnman,  C.  J.— The  case  decided  here  in  No- 
vember last  {Rex  v.  Lords  of  the  Treasury,  ex  parte  Smyth) 
does  not  apply  at  all  either  on  one  side  or  the  other. 
There  the  Lords  of  the  Treasury  had  frequently  stated  that 
the  money  was  lying  ready  in  the  public  offices  for  Mr. 
SmytKn  use  {a)  when  he  thought  proper  to  apply  for  it,  but 
at  the  la)t  they  refused  to  pay  it  over  to  him,  except  upon  a 
condition  which  we  thdOght  they  had  no  right  to  impose. 
All  that  we  said  in  that  case  was,  that  the  Lords  df  the 
Treasury  ought  to  make  a  return :  we  laid  down  no  rule  of 
law  beyond  that.  They  might  have  made  a  retunf,  and  a 
fuller  consideration  might  then  have  been  gitreti  to  the  sub- 
ject That,  however,  was  not  done  (6).  Here,  the  facts 
are  altogether  different ;  and  we  are  driven  to  the  inquiry, 
whether  the  Lords  of  the  Treasury  had  a  right  to  make  a 
grant  for  life>  as  their  warrant  imports.  It  appears  to  me 
that  they  did  not  possess  that  power;  and  therefore  the 
foundation  of  the  whole  case  fails.  Mr.  Hand  had  an 
office,  tt  might  have  been  for  life.  The  compensation 
^aS  ndt,  however,  by  way  of  bargain,  hi  order  to  induce 
him  to  retire,  but  came  after  the  abolition  of  his  oflSce. 
Upon  the  best  consideration  which  I  have  been  able  to 

(a)  Ante,  toU  V.  005 ;   Itann.         (b)  Vide  aniif  519)  tf.  (h). 
SiMb,Pra6U946(i85. 
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give  to  the  acts  of  parliament  touching  this  matter,  it  ap-        IBSa. 
pears  to  me  clearly  that  there  is  no  power  given  to  grant     r^^^ 
a  pension  for  life  by  warrant  of  the  Lords  of  the  Treasury.  t. 

Such  a  power  is  not  to  be  deduced  from  the  acts ;  much  of  ?he 
less  does  it  appear  upon  the  face  of  them.  Mr.  Hand  was  TRBASoat. 
told  that  he  was  to  receive  his  pension  from  the  year  1832,  HaSd.) 
and  the  sum  was  included  in  the  estimates  of  1893.  But 
early  in  that  year  he  was  told  that  the  warrant  was  revoked, 
on  the  ground  that  he  had  sufficient  provision  from  his 
office  of  sealer  and  his  compensation  for  the  loss  of  a  por* 
tion  of  his  emoluments.  We  have  no  right  to  inquire 
whether  this  was  a  reasonable  ground  for  revoking  the 
grant.  In  the  year  1833  the  name  of  Mr.  Hand  is  intro- 
duced in  No.  l6  of  the  estimates  for  a  pension  of  240/., 
and  the  money  appears  to  have  been  voted  accordingly. 
But  I  think  it  is  satisfactorily  made  out  at  last  that  the 
name  of  Mr.  Hand  was  in  the  estimates  of  1833  by  mis- 
take, and  that  next  year  the  pension  was  omitted  altogether. 
The  vote  merely  gives  power  to  pay  the  pension,  if  the 
Crown  shall  think  proper.  The  Crown  did  not  think  right 
to  do  so,  and  now  the  money  is  appropriated  by  act  of  par- 
liament to  another  purpose.  For  these  reasons  I  think  that 
Mr.  Hand  has  not  and  never  had  any  title  to  it.  The  rule 
must  therefore  be  discharged. 

LiTTLEDALE>  J. — The  Lords  of  the  Treasury  had  no 
right  to  grant  a  permanent  pension  to  Mr.  Hand.  They 
have  no  funds  for  such  a  purpose.  They  have  only  a  right 
to  recommend  to  parliament  that  a  sum  of  money  be  voted 
as  a  superannuation  allowance  or  pension  to  any  officer. 
The  Parliament  only  votes  a  sum  every  year  for  particular 
things.  Supplies  are  only  granted  from  year  to  year.  In 
this  case,  after  the  Lords  of  the  Treasury  had  made  their 
grant  of  a  pension  of  240/.  to  Mr.  Hand,  they,  for  somie 
reason,  made  a  minute  revoking  it.  The  amount  of  thie 
pension  was,  however,  by  inadvertence,  included  in  the 
estimates  of  1833,  and  the  money  was  voted  accordingly^ 


522 

1836. 
The  KiJiG 

V. 

Loam 

of  the 

Treasurt. 

(£x  parte 

Haxd.) 


CASES  IN  THE  KING  S  BENCH, 

but  it  was  devoted  to  a  different  purpose :  so,  in  point  of 
fact,  the  money  never  came  to  the  hands  of  the  Lords  of 
the  Treasury  or  of  the  Admiralty,  as  applicable  to  the  pay- 
ment of  Mr.  Hondas  pension. 

Patteson,  J. — ^This  gentleman  was  a  clerk  in  the  Navy 
Pay  Office,  and  also  held  a  patent  office  in  the  Court  of 
Chancery.  Compensation  was  made  to  him  by  the  grant 
of  a  pension  of  240/.  when  the  6rst  office  was  abolished » 
and  then  compensation  was  made  to  him  by  another  grant 
for  the  second  office,  when  that  was  abolished.  Then  the 
first  grant  was  revoked.  We  are  not  here  to  say  whether 
the  Lords  of  the  Treasury  acted  justly  in  so  doing.  Upon 
that  I  give  no  opinion.  I  see  nothing  in  the  acts  of  parlia- 
ment authorizing  the  Lords  of  the  Treasury  to  grant «  pen- 
sion to  an  officer  specifically  for  his  life.  It  is  argued  that 
by  implication,  especially  from  3  &  4  Will.  4,  c.  96,  the 
intention  of  the  legislature  appears  to  have  been  that  the 
pension  should  be  for  life  when  once  granted.  I  confess 
that  it  would  seem  that  the  legislature  supposed  that  it 
would  be  so ;  but  there  is  no  express  authority  to  grant 
for  life,  and  therefore  there  is  no  power  in  the  Lords  of  the 
Treasury  to  do  so.  The  office  of  Mr.  Hand,  which  indeed 
was  hardly  an  office,  but  rather  a  situation,  was  not  for 
life,  but  only  during  pleasure.  Up  to  April,  1833,  it  seems 
that  Mr.  Hand  received  his  pay  as  clerk  of  the  Navy  Pay 
Office.  It  could  not  have  been  a  pension  that  year,  because 
there  was  no  grant  of  the  House  of  Commons  until  August, 
1833.  The  grant  was  not  legal  for  the  year  1832-9.  The 
next  year,  however,  the  allowance  was  included  in  the  esti- 
mates ;  but  it  is  now  satisfactorily  explained  how  the  name 
appeared.  It  was  inserted  erroneously,  and  therefore  the 
money  voted  would  be  part  of  the  money  handed  over 
under  another  act  of  parliament  (a)  to  the  general  public 
service.    The  next  year  again  there  is  another  mistake,  for 


(6)  5  &  6  WUL  4,  c.  80;  anU,  514. 
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there  ought  to  have  been  another  head  of  deductions.    But        1886. 

this  is  not  material.    I  think  Mr.  Hand  is  not  entitled  to 

this  mandamus. 

Rule  discharged.  ^^ 

^  Trbasukt. 

*  (Ex  parte 

Hand.) 

Ex  parte  Ricketts,  Administratrix  of  Sevan — In  the 
matter  of  an  application  for  a  Mandamus  to  the  Lords 
of  the  Admiralty. 

J  ERF  IS,  early  in  this  term,  applied  for  a  mandamus  to  the  A  naval  offi- 

Lords  Commissioners  of  the  Admiralty,  commanding  them  ^^'  "iji^'^no 

to  issue  a  minute  or  other  authority  for  the  payment  to  *^^  1^ 

Mrs.  RkkettSf  of  the  sum  of  394/.,  being  the  balance  of  half-pay  that 

arrears  of  half-pay  due  to  the  late  Lieut.  Sevan,  R.N.    The  *  m^nuM"" 

.  ,  can  issue  to 

application  was  founded  upon  an  affidavit,  which  stated  the  the  Lords  of 

following  facts:  i;^Sl' 

In  1809^  Lieut.  Sevan,  who  was  at  that  time  in  actual  to  pay  to  bis  ex- 
service,  became  insane,  and  was  taken  to  the  asylum  at  Hox-  ^"halVpsy^'' 
ton,  in  which  naval  officers  were  received  and  maintained,  jl"ch  accrued 
without  any  deduction  being  made  from  their  half-pay.     In  time. 
this  asylum  he  remained  until  1818,  when  be  was,  together 
with  the  other  naval  officers  at  Hoxton,  removed  to  Haslar 
Hospital.     Shortly  afterwards,  a  regulation  was  made  by 
the  Admiralty  for  the  deduction  of  one-half  from  the  half- 
pay  of  naval  officers,  in  confinement  in  Haslar  Hospital,  on 
account  of  the  expense  of  their  maintenance  there.    From 
that  period,  Mrs.  Bevan  (wife  of  Lieut.  Sevan,  and  daugh- 
ter of  Mrs.  Ricketts,  the  applicant,)  received  one-half  only 
of  the  half-pay  of  her  husband,  instead  of  the  whole,  which 
sh^  had  previously  been  in  the  habit  of  receiving;  and  from 
that  time  until  her  death,  which  happened  in  the  early  part 
of  1831,  she  lived  with  Mrs.  Ricketts,  to  whom,  owing  to 
the  insufficiency  of  her  reduced  income,  and  a  long  and 
expensive  illness,  she  became  greatly  in  debt.    On  22d 
June,   1831,  a  new  regulation  of  the  Admiralty  was  pub- 
lishedy  by  which  it  was  ordered  that  Is.  €cf.  a  day  only 
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I88a»  should  be  deducted  from  the  half-pay  of  naval  oflScers  in 
^"^"^^''^^  Haslar  Hospital,  and  ordering  that  the  residue  should  be 
Rxc«^i^.  paid  over  to  the  family  of  each  officer,  or  be  retained  and 
given  to  him  on  his  recovery;  such  alteration  to  commence 
from  the  first  day  of  the  then  quarter.  Lieut.  JBevan  shortly 
afterwards  died,  and  Mrs.  RickeUs  became  his  administra- 
trix, and  made  an  application  to  the  Admiralty  for  the  pay- 
ment to  her,  as  representative  of  Lieut.  BevaUj  of  the  dif- 
ference between  tlie  amount  actually  deducted  from  his  pay 
since  1818,  and  the  sum  of  Is.  6d.  a  day,  which  had  by  the 
last  regulation  been  settled  as  the  amount  to  be  deducted 
in  future.  Mrs.  Rickeits  received  in  answer  a  letter  from 
the  Secretary  to  the  Admiralty,  stating  that  the  Lords  of  the 
Admiralty  could  pot  comply  with  the  request.  Afterwards, 
however,  Mr,  Hinxman,  formerly  the  agent  of  Lieut.  Btvan, 
and  now  the  agent  of  Mrs.  Rickettf,  received  the  following 

letter. 

''  Admiralty  Office,  Jan.  1 1|  1838. 

^'  Sir,— My  liorda  Commissioners  of  the  Admiralty  having 
had  under  their  further  consideration  the  circumstances 
attending  the  late  lieut.  Bevan'n  case,  command  me  to 
acquaint  you,  thut  tbey  have  given  directions  to  restore  to 
bis  legal  representative  the  sum  which  may  have  been 
deducted  from  his  half-pay  since  bis  first  admission  into  the 
lunatic  asylum  at  Haslar,  over  and  above  the  abatement  of 
Is.  6^.  a  day,  which  is  now  ohaifed  against  the  half^pay 
of  officers  received  into  the  lunatic  asylum. 

I  am,  ^,  John  Barrow." 

An  application  was  then  made  at  the  Navy  Pay  Office, 
for  the  payment  of  the  money,  under  the  directions  men- 
tioned in  the  foregoing  letter,  but  no  money  was  then  paid, 
and  the  following  indorsement  was  written  on  the  letter  by 
the  chief  clerk  of  that  office: — ^*  Not  any  authority  is  re- 
ceived by  this  Board  upon  the  subject  of  repaying  Uie 
representative  of  Lieut.  Bevan  the  difference  between  the 
amount  already  chained  against  his  half-pay,  to  31st  March, 
1891,  and  credited  to  the  Commissioners  of  Victualling, 
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and  Is,  6df  per  diem  under  the  existiDg  regulations*    Under        itae. 
these  circumstances^  the  Victualling  Board  will  in  all  proi      ^-^n^^^ 
bability  consider  itself  authorised  to  pay  the  difference  to     Hickbtis. 
the  representative^  (the  amount  of  wbiob  WM  yesterday  fur- 
nished thrpugb  Mr.  Morton,)  rather  than  repay  the  money 
to  this  Boardf  and  cause  some  considerable  delay  in  re- 
adjusting the  claim  in  all  the  half-pay  books/' 

Application  was  accordingly  made  to  the  Victualling 
Board,  and  payment  of  the  money  refused  by  them)  and 
on  £Otb  January,  ISSS,  the  following  letter  was  received  by 

'Mf.Binxnwn: 

''  Admiralty  Office,  Jan,  20,  1858. 

"  Sir, — ^Referring  to  my  letter  to  you  of  the  1  )th  instant, 
statiqg  that  my  Lords  Commissioners  of  the  Admiralty  bad 
directed  the  Victualling  Board  to  repay  to  the  representa- 
tives of  the  late  Lieut.  Bevan^  the  iimount  of  half-pay  re« 
tained  for  bis  maintenapoe  in  the  lunatic  asylum  at  Hasbri 
I  am  commanded  by  their  lordships  to  acquaint  you,  that 
having  received  a  representation  from  the  Victualling  Board, 
that  if  this  claim  were  admitted,  it  would  bring  no  fewer 
than  ninety  other  claimants,  they  regret  thut,  however  dis- 
posedi  out  of  a  feelipg  of  <:ompassion,  to  (comply  with  this 
request,  their  lordships  do  not  feel  themselves  authorized  tQ 
deviate  from  the  established  regulations,  in  a  case  that 
would  incur  the  expenditure  of  so  large  a  sum  of  the  public 
money.  I  amy  sir,  Arc, 

JpAn  J9arroto/' 

And  accordingly  payment  of  the  money  in  question  was 
now  altogether  refused. 

Jervii*  in  support  of  his  application.  There  is  in 
the  letters  from  the  Admiralty,  a  clear  admission  of  the 
receipt  of  the  half-pay  of  Lieut.  Bevan,  and  of  the  deten- 
tion of  a  greater  portion  of  it  than  was  properly  authorized, 
and  also  of  the  right  of  his  representative  to  have  the 
amount  deducted,  ultra  the  Is.  6d.  per  diem,  restored  to  her. 
By  their  letter  of  11  th  January,  the  Lords  of  the  Admiralty 
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1836.        inform  Mrs.  Rickeiis  of  thoir  having  given  directions  for 

^l^'*^^      the  restoration  to  her  of  the  amount  so  deducted;  and  then, 
kdX  parte  ,  ,     . 

EicKETTs.     hy  a  subsequent  letter,  they  refuse  to  act  m  accordance  with 

their  former  communication,  on  the  ground  that  ninety 
other  claims  of  a  similar  nature  would  be  let  in — not  on  any 
ground  affecting  the  justice  of  the  claim  of  Mrs.  Bicketts, 
A  naval  officer,  as  long  as  he  remains  an  officer  in  the  ser- 
vice, is  entitled  to  full  or  half-pay.  [Coleridge^  J.  Is  there 
any  legal  right  to  half-pay?]  It  is  submitted  that  until  an 
officer  is  removed  from  the  service,  there  is  a  contract  sub- 
sisting between  the  government  or  the  official  boards  and 
the  officer;  though  certainly  the  officer  may  be  removed  at 
pleasure.  [Coleridge^  J.  The  pay  is  styled  a  voluntary 
donation.]  It  is  so,  certainly ;  but  there  is^  nevertheless,  a 
contract  for  services  on  the  one  side,  and  for  pay  on  the 
other.  If  a  legal  right  exists,  the  Court  will  grant  a  man- 
dflimus,  as  there  is  no  other  legal  remedy  to  enforce  that 
right. 

Lord  Denman,  C.J. — It  does  not  appear  to  us,  at 
present,  that  you  have  made  out  any  legal  right  at  all.  We 
must,  however,  fully  satisfy  ourselves  before  we  refuse  the 
rule. 

Cur.  adv.  vull. 

On  a  subsequent  day  in  the  term. 

Lord  Denman,  C.  J.  said.  We  are  of  opinion  that  there 
is  not  the  least  ground  for  saying  that  half-pay  can  be  so 
vested  in  a  man's  executors,  under  such  circumstances  as 
these,  that  they  can  be  entitled  to  this  mandamus. 

Rule  discharged. 
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CiiARLt^s  ScHOFiELD,  and  Elizabeth,  his  Wife,  Ad- 
ministratrix, 8cc.  of  Lane,  deceased,  v.  Corbett. 

Assumpsit.     The  declaration  stated  that  the  defend-  A  debt  from 

ant  was  indebted  to  Charles  Schojield,  and  Elizabeth,  his  Sm^j^t^e'^^t 

wife,  as  administratrix  (with  the  will  annexed)  of  Thomas  off  in  an  ac- 

Lane,  deceased,  in  80/.,  for  money  received  by  the  defend-  ^^^  anVre^*^ 

ant,  for  the  use  of  the  said  Charles,  and  Elizabeth,  his  wife,  c*»^«^  ^^  the 

...  .  -r  .1        J  •     ,.^1  ^  n        \  use  of  the 

as  admmistratrix  as  aforesaid,  and  m  80/.  for  money  found  plaintiflTas 

to  be  due  from  the  defendant,  to  the  said  Charles,  and  Eli-  «»<^cutor. 
labeth,  his  wife,  as  administratrix  as  aforesaid,  on  an  ac- 
count stated  between  the  said  defendant,  and  Charles  and 
Elizabeth,  as  administratrix  as  aforesaid:  And  that  the 
defendant  promised  the  said  Charles  and  Elizabeth,  as 
administratrix  as  aforesaid,  to  pay  them,  &c. 

Plea;  first,  non-assumpsit;  secondly,  a  set-off  of  a  debt 
due  from  the  testator,  Thomas  Lane,  in  his  life-time. 

Special  demurrer  to  the  second  plea,  stating  for  cause 
that  it  appears  from  the  said  declaration  that  the  plaintiffs 
seek  to  recover  in  this  action  moneys  accruing  due  to  them 
the  said  Charles,  and  Elizabeth,  his  wife,  as  administratrix 
as  aforesaid,  after  the  death  of  the  said  Thomas  Lane,  and 
found  the  said  action  on  the  breaches  of  promise  in  that 
behalf  made  to  them  the  said  Charles,  and  Elizabeth^  his 
wife,  as  administratrix  as  aforesaid,  after  the  death  of  the 
said  Thomas  Lane;  and  yet  the  defendant  hath  in  and  by 
his  last  plea  attempted  to  set  off  against  such  moneys, 
and  damages,  and  causes  of  action,  alleged  debts  stated  to 
have  been  contracted  by  the  said  Thomas  Lane  in  his  life- 
time, and  which  cannot  be  set  off  against  the  moneys,  da- 
mages, and  causes  of  action  mentioned  in  the  declaration. 
Joinder  in  demurrer. 

Ball,  in  support  of  the  demurrer,  referred  to  Shipman  v. 
Thompson  {a),  Kilvington  v.  Stevenson{b),  Tegetmeyer  and 

(a)  Willes,  103.  (6)  Willes,  964,  in  notis. 

VOL.  TI.  M  M 
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another,  executors^  v.  Lumley  (a),  and  was  stopped  by  Lord 
Denma/i,  C.  J.,  who  asked  Sir  William  Folleti  if  he  could 
get  over  these  authorities. 

Sir  W.  W.  Follett,  in  support  of  the  plea.  This  is  an 
action  for  money  had  and  received,  which  may  have  be- 
longed to  the  testator  in  his  life-time,  and  is  therefore  dis- 
tinguishable from  Kilvington  v.  Stevenson,  which  was  an 
action  by  an  executor  for  goods  sold  by  him  after  the  death 
of  the  testator,  there  being  in  that  case  an  immediate  con- 
tract with  the  executor  himself;  end  from  the  case  of  Te- 
getmeyer-v.  Lumley,  which  was  covenant  for  rent  accrued 
due  after  the  testator's  death.  [Patteson,  J.  The  words  of 
the  act  of  parliament,  2  Geo,  2,  c.  92,  s.  13,  are,  *'  where 
there  are  mutual  debts  between  the  plaintiff  and  defendant, 
or,  if  either  party  sue  or  be  sued  as  executor  or  administra- 
tor, where  there  are  mutual  debts  between  the  testator  or  in- 
testate  and  either  party,  one  debt  may  be  set  against  the 
other,''  Sec.  Here  the  debt  claimed  does  not  appear  to  be 
a  debt  due  to  the  testator.  The  administratrix  here  says 
that  the  defendant  has  had  and  received  money  to  her  use. 
Lord  Denman,  C.  J.  There  was  no  debt  due  from  the 
defendant  to  the  intestate,  as  far  as  we  know  from  this 
record.]  It  must  be  taken  that  the  plaintiffs  were  bound 
to  sue  in  their  representative  character;  and  a  debt  due  to 
them  in  that  character  only,  must,  it  is  submitted,  come 
within  the  meaning  of  the  enactment.  The  money  reco- 
vered would  be  assets  in  the  hands  of  the  plaintiffs.  [Pat* 
teson,  J.  In  that  respect  the  case  does  not  differ  from  5Aip- 
man  v.  Thompson.'] 


Et  per  Curiam. 


Judgment  for  ths  plaintiff  (6). 


(a)  Willes,  264,  in  notis. 

(6)  And  see  Whitaker  v.  Ruth, 
Ambler,  407 ;  Harvey  v.  Wood,  5 
Madd.  459;  Gale  v.  Luttrell,  1 
Younge  &  Jerv.   180;    Tucker  v. 


Tucker,  ante,  vol.  i.  477;  4  Barn. 
&  Adol.  745;  Borough  v.  ilfoif,  5 
Mann.  &  Ryl.  1296;  Duckworth  t. 
Aiston,  1  Mees.  &  Welsby,  411; 
Braithwaite  v.  Coleman,  ante,  vol. 
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IT.  654;  Met  ▼.  Tomlintonf  mtey 
vol.  V,  624.  As  to  the  fonn  of 
pleading,  see  OU>ton  or  GUson  v. 
BeU,  2  Scott,  721,  J  Hodges,  136; 
Duncan  v.  Grant,  t  Crompt.  M. 
&  R.  383,  4  Tyrwh.  818»  2  Dowl. 
P.  C.  683;  Omins  v.  Paddan,  2 
Crompt.  M.  &  R.  547,  5  Tyrwh. 
535,  4  Dowl.  P.  C.  468 ;  1  Gale, 
905;     Graham    v.   Partridge,  1 


Mees.  &  Welsb.  395. 

As  to  the  law  of  set-off  in 
cases  of  bankruptcy,  see  Mar$h  v. 
Chambers,  3  Stra.  1234;  Ridout 
V.  Brough,  Cowp.  133;  Dichon  v. 
Evans,  6  T.  R.  57;  Tkamdson  v. 
Jrfr«,  10  East,  424;  Belcher  v. 
Uaydy  10  Bingh.  310,  3  Moore  & 
Scott,  822;  Croom  v.  Meak;f,  % 
Bingh.  N.  C.  138. 
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CORBBTT. 


The  Kino  v.  The  Inhabitants  of  Oldlakd. 

On  appeal,  an  order,  by  which  Samuel  Vox,  his  wife  and  A  poor  person 

family,  were  removed  from  the  parish  of  Monythusloyn,  in  in  the  parish 

the  county  of  Monmouth,  to  the  hamlet  of  Oldland,  in  the  ?^4*»  ^^^ 

haFing  come 

county  of  Gloucester,  was  confirmed,  subject  to  the  follow*-  into  the  parish 

of  B.  animo 

"•g«"'«=  monuldi,  there 

Some  considerable  time  before  the  happening  of  the  acci-  meets  with  an 

dent  hereinafter  mentioned,  S.  Fox  being  then  settled  in  ^s  to  make^it 

Oldland,  resided  in  Monythusloyn  for  the  purposes  of  his  dangerous  ac- 

employment  hereinafter  mentioned,  and  continued  to  reside  move  him,  or 

there  up  to  the  time  of  the  making  of  the  order  appealed  hlm^u^r**^* 

against.     During  his  residence  in  Monythusloyn,  he  was  justice  to  be 

employed  in  a  colliery  there,  and  in  the  course  of  such  his  to  his  Mttle^ 

employment,  on  the  fi9th  day  of  May,  18d£,  his  thigh  bone  ment,  and  be- 

Vas  broken.     Vox  was  thereupon  carried  to  the  nearest  able  in  ooim- 

dwelling-house  in  Monythusloyn, — a  sui^on  was  sent  for^"®"^**^®^^" 

by  the  parish  officers  of  that  parish,  and  the  expense  of  regarded  as 

10/.  2s.  &/.  was  incurred  by  the  said  parish  officers  in  his  ^IJST^^er 

cure  and  maintenance.     Vox  had  not  been  chargeable  to  for  his  removal 

Monythusloyn  up  to  the  time  of  the  accident,  but  the  sur-  anYsuspended 

under  35  Geo. 

3,  c.  101,  s.  1  &  2. 

And  such  order  being  so  made  and  suspended,  the  parish  of  A.  is  bound  to  pay  to 

the  officers  of  the  parish  of  B.  expenses  incurred  by  them  in  curing  and  maintaining  the 

pauper  during  the  suspension  of  the  order  of  removal. 

But  if  such  poor  person  had  not  come  into  the  parish  of  B.,  animo  morandi,  he  would 
have  come  witnin  tne  description  oi  casual  wwr,  and  would  not  have  been  removable. 
So,  if  the  poor  person  («.  g,  a  foreigner)  had  no  settlement  elsewhere.    tSemble, 

M  M  S 
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1836.         geon  had  been  employed  by  the  said  parish  officers  to  attend 
j^l^^^'^       Vox  in  consequence  of  the  accident^  before  the  order  of 
o.  removal  was  made.    On  the  dOth  of  May,  \S32,  Vox^  being 

oIdiIn^  ^y  '*^*son  of  the  accident  incapable  of  being  removed  or 
brought  before  any  justice,  for  the  purpose  of  being  re- 
moved, without  endangering  his  life,  his  examination  was 
duly  taken,  and  thereupon  the  order  in  question  was  made, 
and  immediately  suspended  by  an  order  of  suspension 
indorsed  thereon.  On  the  S  1st  of  October  following,  Vox 
being  in  a  fit  state  to  be  removed,  the  same  justices  took 
off  the  suspension,  and  made  an  order  for  the  payment  by 
the  appellants  of  10/.  25.  6d.,  for  the  expenses  incurred 
under  the  suspension  of  the  order. 

The  question  for  the  opinion  of  this  Court  is,  whether 
at  the  time  when  the  order  of  removal  was  made.  Vox  was 
removable  from  Monythusloyn,  so  as  to  charge  the  appel- 
lants with  costs  so  incurred  under  the  suspension  of  that 
order. 

Greaves,  in  support  of  the  order  of  sessions.  The  pauper 
was  removable  under  35  Geo.  3,  c.  101,  s.  1  &  2.  Previously 
to  that  act,  overseers  of  the  poor  had,  by  the  IS  &  14  Car,  2, 
c.  12,  authority  to  remove  poor  persons  who  had  come  to 
seiile  in  any  parish,  and  were  likelj/  to  become  chargeable. 
The  35  Geo.  3,  c.  101,  recites  the  statute  of  Charles,  and 
the  inconvenience  attendant  upon  it,  and  enacts,  in  the  first 
section,  that  no  poor  persons  shall  be  removed  until  they 
become  actually  chargeable.  The  second  section  authorizes 
justices  to  suspend  the  removal  of  a  sick  person,  and  directs 
that  the  charges  incurred  by  such  suspension,  shall  be  paid 
by  the  parish  to  which  the  removal  is  made.  (Here  he  was 
stopped  by  the  Court ) 

Campbell,  A.  G.,  and  Nicholl,  contrd.  Fox  was  not  re- 
movable by  virtue  of  35  Geo.  3,  c.  101.  That  act  was 
never  intended  to  throw  the  costs  of  maintaining  a  casual 
pauper  upon  any  parish  but  that  in  which  the  accident  hap- 
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pened.     [Patteson,  J.   Can  a  person,  who  is  the  inhabitant        1836. 

of  a  parish^  be  considered  as  a  casual  pauper?]     If  a  dis-      ^*^'v^^ 
. ,.  . ,       ,  *^  ^  *^      :*,.,.  ^      The  Kmo 

abling  accident  happen  to  a  poor  person,  the  parish  in  which  ,,, 

it  happens  is  bound  to  be  at  the  expense  of  his  maintenance,  ^"h*hiuni5  of 
whether  he  does  or  does  not  reside  there.  Previously  to 
35  Geo.  3,  when  an  accident  happened  to  a  pauper,  the  parish 
in  which  the  pauper  happened  to  meet  with  the  accident, 
was  bound  to  maintain  him,  and  not  the  parish  to  which  he 
might  belong.  Thus  in  Atkins  v.  BanweU{a),  it  was  held, 
that  the  law  will  not  raise  an  implied  promise  in  a  parish 
where  the  pauper  is  settled,  to  reimburse  the  money  laid 
out  by  another  parish,  in  providing  necessary  medical  assist- 
ance; and  in  that  case,  notice  had  been  given  to  the  parish 
where  the  pauper  was  settled,  that  he  had  been  taken  ill. 
The  law  raises  an  implied  obligation  upon  the  parish  where 
the  pauper  is  taken  ill  or  detained  by  reason  of  an  accident, 
to  supply  his  necessities,  or  to  reimburse  an  individual  who 
takes  care  of  the  pauper  under  such  circumstances;  and 
this  liability  on  the  parish  where  the  accident  happens,  can- 
not be  prevented  by  an  actual  removal  to  the  parish  to 
which  the  pauper  really  belongs;  Lamb  v.  Bunce{b\  Tom^ 
linson  v.  Bentall{c),  Gent  v.  Tomkins{d),  Simmons  v.  ffiY* 
mot{e).  The  35  Geo,  3,  c.  101;  does  not  apply  to  a  case 
where  the  pauper  is  physically  irremovable.  The  object  of 
the  second  section  of  that  statute  was  not  to  throw  upon  a 
parish  a  liability  which  did  not  previously  attach  to  it.  The 
second  section  recites,  that  poor  persons  are  often  removed 
to  the  place  of  their  settlement  during  the  time  of  their 
sickness,  to  the  great  danger  of  their  lives,  and  it  enacts, 
that  in  case  any  poor  person  be  brought  before  any  justice 
of  the  peace,  for  the  purpose  of  being  removed  from  the 
place  where  he  is  inhabiting,  and  it  shall  appear  to  the  jus- 
tice that  such  poor  person  is  unable  to  travel  by  reason  of 

(a)  S  East,  505.  And  see  Turner  (c)  8  Dowl.  6c  R^l.  403,  5  Bam. 
Y.  Watson^  Bull.  N.  P.  139,  147,  &  Cressw.  738;  Rex  v.  St,  Lauh 
S81;  Newby  v.  Wiltihire,  CM.  reiicr,Xiu//oa»,  4BBm.&Aid.  660^ 
527,  2  E»p.  N.  P.  C.  729.  (d)  1  Dowl.  &  Rjfl.  541. 

(b)  4  Maule  &  Selw.  275.  (e)  3  Esp.  N.  P.  C.  9U 
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sickness,  the  justice  making  the  order  of  removal  ma;  sus- 
pend the  execution  of  it.    This  section  manifestly  applies 
V.  to  those  cases  only  where  the  pauper  is  in  a  condition  to  be 

Oloiamo.  brought,  and  is  actually  brought  before  the  magistrates. 
[Patieson,  J.  By  49  Oeo.  3,  c.  124,  s.  4,  a  magbtrate  may 
go  to  and  take  the  examination  of  a  pauper  who  is  unable 
to  attend  upon  him.]  The  pauper  was  irremovable  in  this 
case,  because  he  could  not  be  removed  without  danger  to 
his  life.  In  Rex  v.  5^  James,  in  Bury  St.  Edmunds  {a\ 
it  is  said  by  Le  Blanc,  J.,  **  It  has  been  properly  admitted, 
that  the  latter  of  these  statutes,  (35  Geo.  3,)  did  not  enlarge 
the  power  of  removing  poor  persons,  but  was  meant  to 
provide  that  persons  who  by  law  were  before  removable, 
if  likely  to  become  chargeable,  should  not  be  removed  till 
actually  so,  and  to  make  provision  for  suspending  the  order 
of  removal,  when  made,  in  case  of  sickness  or  infirmity; 
and  that  the  expenses  incurred  in  the  care  and  maintenance 
of  the  persons,  between  the  order  to  remove  and  the  actual 
removal  of  them,  should  be  defrayed  by  the  parish  to  which 
they  should  be  found  to  belong."  \Patteson,i.  That  case 
was  decided  on  the  ground  that  the  pauper  was  not  a  per- 
son who  came  to  settle.  Here,  the  pauper  had  come  to 
settle  in  the  parish  which  obtained  the  order.] 

Lord  Dbnman,  C.  J.-«This  is  a  perfectly  clear  case. 
The  pauper  had,  before  the  accident  occurred,  or  the  order 
of  removal  was  made,  come  to  settle,  within  the  meaning  of 
the  13  &  14  Car.  2,  in  Monythusloyn.  Previously  to  35 
Creo.  3,  a  person  who  had  so  come  to  inhabit,  if  likely  to 
become  chargeable,  was  removable.  The  35  Geo.  3  altered 
the  law  in  that  respect,  and  permitted  the  removal  to  take 
place  only  where  the  party  was  actually  chargeable.  It 
appeared  to  the  legislature  that  there  was  some  danger  that 
a  pauper  who  became  chargeable  by  illness  might  be  re- 
moved too  soon,  and  the  statute  therefore  gives  power  to 
the  magistrates  to  suspend  the  order,  if  it  shall  appear  to 

(a)  10  East,  S5. 
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them  that  the  pauper  is  unable  to  travel  by  reason  of  sick-  1836. 
ness  or  other  infirmity,  or  that  it  would  be  dangerous  for 
him  so  to  do.  '^  Other  infirmity/'  I  apprehend,  means  any 
infirmity,  however  occasioned,  and  therefore  includes  an  q!^^^ 
accidental  injury  like  that  in  the  present  case.  There  was 
another  danger  to  be  prevented.  The  party  might  be  taken 
before  a  magistrate  to  be  examined  as  to  his  settlement, 
before  he  was  in  a  fit  state  to  go  out.  This  occasioned  the 
fourth  section  of  49  Geo.  S,  c.  124,  which  provides  that 
whenever  any  pauper  is  by  age,  illness,  or  infirmity,  unable 
to  be  brought  up  to  the  petty  sessions,  to  be  examined  as 
to  his  settlement,  any  one  magistrate  acting  for  the  district 
where  the  pauper  may  be,  may  take  his  examination.  The 
present  is  the  converse  of  Hex  v.  St.  James,  in  Bury  Stn 
Edmunds,  The  decision  in  that  case  proceeded  on  the 
ground  that  the  party  had  not  come  to  settle  and  inhabit, 
within  the  meaning  of  the  statute  of  Charles.  Here,  lie 
had  come  to  settle  and  inhabit. 

LiTTLBDALE,  J.  concurred. 

Patteson,  J. — I  think  the  order  was  valid.  To  hold 
otherwise,  would  be  to  decide  in  direct  opposition  to  the  act 
of  35  Geo.  3.  Undeniably  the  pauper  might  have  been  re- 
moved if  that  removal  could  have  taken  place  without  danger 
to  his  life.  He  was  an  inhabitant;  he  had  come  to  settle, 
and  was  actually  chargeable.  It  is  immaterial  whether  he 
became  chargeable  in  consequence  of  an  accident,  or  from 
any  other  circumstance.  It  is  said  that  the  pauper  was  not 
removable  because  he  was  liable  to  be  maintained  by  the 
parish  in  which  the  accident  occurred.  If  indeed  it  had 
happened  that  he  was  casually  in  the  parish,  then  no  re- 
moval could  have  taken  place,  because  the  statute  of  Charles 
only  authorizes  the  removal  of  persons  who  have  come  to 
settle.  In  that  event  he  would  have  been  a  casual  pauper. 
I  do  not  agree  with  the  definition,  that  casual  poor  are 
poor  persons  made  chargeable  to  parishes  by  meeting  with 
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1836.  accidents  in  such  parishes.  A  person  who  is  resident  in  a 
parish,  and  becomes  chargeable  by  reason  of  having  met 
with  an  accident,  cannot  be  considered  as  a  casual  pauper. 
^"oldl7i^^^  ^  ^^  °^^  however  mean  to  lay  down  that  a  foreigner,  who 
resided  in  a  parish,  and  who  there  met  with  an  accident 
and  became  chargeable,  might  not  be  considered  as  a  casual 
pauper. 

Coleridge,  J. — The  question  is,  whether  the  pauper 
was  removable  at  the  time  when  the  order  was  made,  so  as 
to  charge  the  parish  to  which  the  pauper  belonged  with  the 
cost  of  his  maintenance,  during  the  period  of  the  suspension 
of  the  order  of  removal.  First,  then,  was  the  pauper  re- 
movable ?  If  by  this  question  it  is  meant  to  ask  whether 
the  magistrates  could  make  a  valid  order  of  removal,  I  say 
that  undoubtedly  they  could.  The  magistrates  might  have 
gone,  if  it  had  been  necessary,  and  examined  the  pauper, 
as  to  his  settlement.  He  had  come  into  the  parish  animo 
morandi,  and  he  was  chargeable.  But  although  the  order 
might  be  made,  it  could  not  be  carried  into  effect,  on 
account  of  the  infirmity  of  the  pauper.  The  35  Geo.  3  was 
passed  for  the  very  purpose  of  providing  for  this  state  of 
circumstances.  It  empowers  the  magistrates  to  suspend 
the  order,  and  imposes  the  expense  of  maintaining  the 
pauper  during  the  time  of  suspension,  on  the  parish  to 
which  he  belongs.  The  only  remaining  question  is,  whether 
the  order  of  suspension  could  be  made.  It  is  shewn  that 
the  pauper  was  incapable  of  being  removed  without  danger 
to  his  life,  in  consequence  of  infirmity ;  and  this  being  so, 
it  follows,  of  course,  that  it  was  the  duty  of  the  justices  to 
direct  that  the  execution  of  the  order  should  be  suspended. 

Order  of  sessions  confirmed. 
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Hough  and  others  v.  May. 

Assumpsit  for  work  and  materials.  Plea:  first,  non  Where  a 
assumpsit;  secondly,  payment  of  8/.  lis.;  thirdly,  that  the  ^^j^^^a ^he^^^^^ 
defendant  had  delivered  to  the  plaintiffs  coals  of  the  value  upon  his  bank- 
of  8/.  155.,  which  the  plaintiffs  accepted  in  discharge  of  so  aitor,the  cre- 
much  money,  due  from  the  defendant.  The  replication  ditor  is  not 
traversed  the  payment  of  8/.  1  Is.,  in  the  second  plea,  and  tlie  cheque  as 
the  acceptance  of  the  coals,  in  the  third.  ^^^A^d  he  may 

At  the  trial  before  the  Under-sheriff  of  Middlesex,  it  commence  an 
appeared  that  this  action  was  brought  to  recover  8/.  18s.,  5ebt  wh^L  the 

the  balance  of  an  account  for  work  done  by  iron  founders,  cheque  is  vet 
-  _  ,  ---,  i.    1  .  ^  in  his  hands, 

for  a  coal  merchant.     The  amount  of  this  account  was     ^  fortiori 

17/.  68.     Credit  was  given  for  seven  tons  of  coals  at  24s.  a  where  the 

.  cheque,  though 

ton,  which  would  leave  a  balance  due  to  the  plaintiffs  of  drawn  for  a 

8/.  18s.,  but  it  was  disputed  whether  the  price  of  the  coals  l^'^^thrdebt 

was  to  be  24s.  or  255.  a  ton.     On  the  6th  of  November,  is  expnrssed 

1835,  an  application  was  made  by  letter,  by  the  plaintiffs*  |,nlnnce  of  ^ 

attorney,  for  the  balance  8/.  18s.     The  defendant  inclosed  account. 

in  a  letter  to  the  plaintiffs  the  following  cheque : 

"  London,  7rh  November,  1835. 
Messrs.  Dorrien,  Magens,  Mills,  &  Company. 

Pay  Messrs.  Hough  &  Co.  (Balance  Ace.  Railways,)  or  Bearer, 
Eight  Pounds,  Eleven  Shillings. 

£8.  111.  Wm.  MayP 

The  letter  inclosing  the  cheque  bore  the  post-mark  of 
the  gth  November.  On  the  lOtb  of  November,  the  sum- 
mons in  the  present  action  was  issued.  On  the  13th  No- 
vember, the  plaintiffs'  attorney  wrote  to  the  defendant,  in- 
forming him  that  the  action  had  been  commenced,  and  that 
the  cheque  which  he  had  sent  to  the  plaintiffs  was  ready 
to  be  returned  to  him.  On  the  14th  of  November,  the 
defendant  tendered  to  the  plaintiffs  8/.  lis.  The  Under- 
sheriff  left  it  to  the  jury  to  say,  whether  or  not  the  cheque 
had  been  received  by  the  plaintiffs  as  money.  The  jury 
found  the  negative  of  this  question,  and  gave  a  verdict  for  the 
plaintiffs  for  8/.  18/.    In  the  course  of  the  trial  the  counsel 
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for  the  defendant  had  contended  that  the  receipt  of  the 
cheque  amounted  to  pay ment»  and  cited  Pearce  v.  Davis  (a), 
and  Boswell  v.  Smith  (b).  The  Under-sheriff,  upon  this 
point,  gave  the  defendaot  leave  to  move  to  reduce  the 
damages  to  75.  Id  Easter  term,  EUis  obtained  a  rule  nisi 
to  reduce  the  amount  of  the  damages  accordingly,  or  for  a 
new  trial. 

Petersdorff  now  shewed  cause.  No  case  has  hitherto 
gone  so  far  as  to  decide  that  the  mere  transmission  of  a 
cheque  by  the  debtor  to  the  creditor  is  equivalent  to  pay- 
ment, without  the  cheque's  being  expressly  accepted  by  the 
creditor  as  payment.  In  the  present  case,  the  cheque  was 
sent  on  the  9th,  the  action  was  brought  on  the  10th,  and 
on  the  13th  the  plaintiffs'  attorney  wrote  to  the  defendant 
to  say  that  the  cheque  was  at  his  office,  in  order  to  be 
returned  to  him,  and  that  he  might  have  it.  The  jury  have  ex- 
pressly found  that  the  cheque  was  not  accepted  as  payment. 
Besides,  the  plaintiff  claimed  8/.  Ida.,  and  the  cheque  was 
only  for  6/.  lis.  The  cheque  was  also  condUionaL  It  was 
expressed  to  be  in  payment  of  the  balance  of  an  account. 

ElliSf  in  support  of  the  rule.  The  plaintiff  had  no  right 
to  bring  this  action  whilst  the  cheque  remained  in  his  hands. 
ILiUledale,  J.  The  plaintiff  might  say  ''The  defendant  had 
no  right  to  send  me  a  cheque,  I  will  disregard  it."]  The 
question  is,  whether  sending  a  cheque  is  payment,  as  far  as 
in  the  defendant  lies.  Does  he  mean  it  to  operate  as  pay- 
ment i  In  Pearce  v.  Davis,  a  cheque,  not  shewn  to  have 
been  presented  for  payment,  was  offered  as  evidence  of  a 
loan.  Patteson,  J.  said,  ''  The  production  of  this  cheque 
is  not  evidence  of  any  Umh;  if  it  be  evidence  of  any  thing, 
it  is  rather  evidence  of  payment;  it  operates  as  payment 
until  it  has  been  presented  and  refused ;  and  even  if  pay- 
ment of  it  be  refused,  the  refusal  must  be  proved  to  have 
taken  place  before  action  brought."    The  mere  insertion 

(ii)  t  Mood.  &  Rob.  365.  Boyd  v.  Emmenm^  ante,  iv.  99. 

(&)  ^  Canr.  &  Fbjne,  60.    Sse 
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of  the  words  **  balance  account  railways/'  did  not  make         18S6. 

the  cheque  conditional.  ^^'^^ 

*  Hough 

and  others 
Lord  Denman,  C.  J. — The  question  is,  whether  the  ^'^^ 
plaintiffs  have  been  paid.  If  the  defendant  intended  the 
cheque  to  operate  as  payment,  he  should  have  made  it 
uncanditioMU,  and  even  if  it  had  been  unconditional,  the 
creditor  had  a  right  to  exercise  his  discretion,  whether  or 
not  be  would  receive  it  as  payment. 

LiTTLBDAiiE,  J. — The  plaintiff  had  a  right  to  disregard 
the  cheque,  if  he  thought  proper  so  to  do.  Although  the 
words  "  balance  of  account/'  inserted  in  the  cheque,  would 
not  be  conclusive  on  the  plaintiff,  yet  it  would  be  some  evi- 
dence that  he  had  received  the  cheque  as  payment  of  the 
balance  of  account. 

Patteson,  J.  concurred. 

Coleridge,  J. — ^The  question  is,  whether  the  cheque 
operated  as  payment.  A  party,  by  looking  at  the  cheque  and 
the  date,  would  say  that  it  shewed  that  the  balance  of  the 
account  had  been  paid  up  to  that  period.  It  was  therefore 
intended  by  the  defendant  that  the  cheque,  if  accepted, 
should  operate  as  a  discharge  in  full. 

Rule  discharged. 


BoDENHAM  and  others  t;.  Ricketts. 

Sir  F.  Pollock  renewed  the  application  for  a  prohibition  Where  a  rule 

,  .  nisi  for  a  pro- 

which  had  been  dismissed  in  last  Hilary  term,  (vide  ante,  hibition  to  an 

p.  170.)     He  stated  that  in  addition  to  the  former  affidavits,  jj'^bee^dil^'' 

he  had  now  all  the  proceedings  in  the  Ecclesiastical  Court,  chained,  the 

and  that  from  such  proceedings  it  appeared  that  the  suit  ^^^^^^  ^ 

tion  to  be  re- 
newed, upon  affidavits  statins  matter  not  before  presented  to  the  Court,  but  existing 
at  the  time  of  the  original  apfScation. 
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BODENHAM 

and  others 

V. 

RlCEETTS. 


CASES  IN  THE  KING  S  BENCH, 
had  been  commenced  in  the  Consistory  Court  at  Hereford, 
for  three  church-rates,  together  amounting  to  more  than 
10/.,  but  that  as  soon  as  the  parties  came  before  the  Court, 
two  of  the  rates  were  abandoned,  and  the  suit  proceeded  as 
to  one  rate,  which  was  only  for  4/.  10s.;  he  further  stated, 
that  there  was  no  allegation  in  the  libel,  (as  he  contended 
there  should  have  been,  in  order,  to  give  the  Court  jurisdic- 
tion,) that  the  validity  of  the  rate  was  or  had  been  ques- 
tioned. 


^  Campbell,  A.  G.  (as  amicus  curiae)  referred  to  Rosset  v. 
Hartley  (a),  and  observed  that  this  was  a  second  applica- 
tion for  the  same  thing,  upon  a  fresh  affidavit,  adding  only 
matter  existing  at  the  time  of  the  former  application. 

Sir  F.  Pollock  contended  that  the  rule  did  not  apply  to 
applications  for  prohibitions,  which  the  Court  was  bound 
ex  debito  justitiae  to  issue,  whenever  it  was  made  to  appear 
before  them  that  an  inferior  Court  (which  he  had  contended 
the  Consistory  to  be)  was  proceeding  in  a  matter  out  of  its 
jurisdiction;  and  he  submitted,  that  in  a  case  of  this  sort,  if 
the  Court  thought  that  a  party  had  come  without  sufficient 
materials,  they  would  allow  him  to.  come  again,  when  pro- 
vided with  them. 


The  Co UKT  said  they  would  look  into  the  matter;  and 
afterwards. 

Lord  DbnmaN,  C.  J.  said.  The  rule  cannot  be  opened. 

Rule  refused* 
(a)  Ante,  vol.  v.  41j». 
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Doe  d.  Bank  of  England  v.  Chambbrs  (a).  n^vO 

CjECTMENT.     Th6  declaration  contained  two  demises.     Upon  a 

At  the  trial  before  Pii/tooii,  J.  at  the  Dorsetshire  Spring  fj-^hthTcor- 

AssizeSy  1895,  it  was  proposed  to  put  in,  in  support  of  the  porate  seal  of 

second  demise,   a  deed '  purporting  to  be  made   bj  the  ^^  of^^he^^*^' 

Governor,  8cc.  of  the  Bank  of  England,  and  bearing  a  seal,  ^^^^  oFEng- 

which  was  proved  to  be  the  corporate  seal  of  the  Company ;  xrords  were 

but  it  appearing  that  these  words,  "  Sealed  by  order  of  the  ^g"®",~""^ 

Governor  and  Court  of  Directors  of  the  Company  of  the  ''Sealed  by 

Bank  of  England,  leth  December,  1833.    John  Knight,  aJvLnw^ITpd 

Secretary,"  were  wtjtten.  round  the  seal,  it  was  objected,  Court  of  Di- 

that  Knight  was  an  attesting  witness,  and  should,  therefore.  Bank  of  £n^ 

be  called  to  prove  the  sealing.    The  learned  judge  was  of  this  *»n<J>  ^>,  *c. 

opinion,  and  Knight  not  being  called,  his  lordship  directed  Secretary  :"-^ 

a  verdict  to  be  found  for  the  defendant  upon  this  demise,  5^*.^»  J^»' 

■^    ,     ,  '  Knight  was 

but  gave  leave  to  enter  a  verdict  for  the  plaintiff.     A  rule  not  to  be  con- 
to  this  effect  being  obteiiied  in  Easter  term,  1835,  auw'ring^wU- 

ness. 
Erie  shewed  cause;     Knight  was  clearly  an  attesting  whether  a  per- 
witness.     It  is  true  that  no  attestation  was  necessary,  as  the  >on  ^^o  for- 
seal  alone  would  have  been  sufficient ;  but  as  there  is  a  the  affixing  to 
written  attestation  of  the  affixing  of  the  seal,  the  attesting  l^^^^J^^^^^ 
witness  ought  to  have  been  called.     [Littledale,  J.  Where  an  tion,  need  be 
attorney  signs,  under  a  power  of  attorney,  his  name  would  atieltine  wit- 
appear  in  the  same  way.] — He  would  be  the  party  executing  ness, 
the  deed.     Here  the  execuiion  is  by  the  corporation. 

Sir  W.  W.  Follettf  contri.  In  all  deeds  by  corporations 
it  is  sufficient  that  they  are  sealed  with  the  corporate  seal. 
No  attesting  witness  is  required,  and  there  seems  to  be  no 
authority  for  saying,  that  if  there  be  an  attesting  witness  it 
is  requisite  that  he  should  be  called.  Deeds  of  corporations 
are  proved,  not  by  she.wing  the  fact  of  sealing,  but  by  prov- 
ing that  the  seal  affixed:  is  the  seal  of  the  corporation.  But 
it  is  submitted,  that  in  fact  there  is  no  attesting  witness  to 
the  sealing  of  this  deed.  It  is  the  common  practice 
\a)  Thu  case  was  decided  io  last  Hilary  term. 
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for  the  seal  to  be  affixed  by  the  secretary  of  the  corpora- 
tion.— [Lord  Denman,  C.  J.  There  is  no  inconsistency  in 
the  same  person  who  affixes  the  seal  also  attesting  the  sealing; 
the  affixing  of  the  seal,  though  done  by  his  hand,  is  the  act 
of  another.  Suppose  ^.  authorizes  B.  to  sign  a  bill  of 
exchange  in  A.*s  uBUie,  and  S»  does  so^  may  he  not  also 
sign  as  attesting  witness  7] — ^This  is  rather  like  the  case  of  a 
person  signing  per  procuration.  Besides,  this  is  not  a  case 
in  which  it  is  necessary  to  call  the  attesting  witness,  if  any, 
—[Lord  Denman,  C.  J.  Suppose  the  deed  were  sealed, 
and  then  there  had  been  this  formal  attestation, ''  sealed  and 
delivered  in  the  presence  of  A.  B. ;''  would  it  then  be 
necessary  to  call  A.  B.f] — It  is  apprehended  that  this 
would  not  be  necessary ;  but  perhaps  it  is  sufficient  now  to 
contend,  that  in  fact  there  is  no  attestation,  properly  so 
called,  in  this  case. 


Lord  Denman,  C.  J.-— Supposing  the  words  in  question 
to  be  a  distinct  attestation  by  Knight,  I  am  not  prepared  to 
say  that  the  corporation  would  not  be  bound  to  call  him ; 
but  we  think  that  the  words  do  not  amount  to  an  attesta- 
tion, and  that  it  was,  therefore,  unnecessary  to  call  Knight. 
We  rather  think  the  words  are  only  to  be  regarded  as  a 
memorandum. 

LiTTLEDALB,  J. — ^Where  a  deed  is  executed  by  a  cor* 
poration,  they  cannot  affix  the  seal  themselves;  but  must 
depute  some  one  to  do  it  for  them.  In  this  instance  they 
seem  to  have  deputed  Knight ;  the  words  are  merely  a 
memorandum  to  denote  that  he  was  the  person  deputed  to 
affix  the  seal. 


Williams,  J.^t  must  have  been  assumed,  at  the  trial, 
that  Knight  was  an  attesting  witness;  but  that  assumption 
was  not  authorized.  I  rather  infer  from  the  words  that 
Knight  was  deputed  by  the  corporation  to  affix  the  seal,  and 
that  he  did  it  himself. 

Rule  absolute. 
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Doe,  on  the  demise  of  William  Lewis,  John  Mott, 

and  Alexander  Dobie,  v.  John  Baster.  ^sdfi. 

Ejectment,  for  a  house  and  premises  in  Featherstone  where  the 

Buildings,  Middlesex,  tried  before  Lord  Denmari,  C.  J.,  at  J^^,  ^}^f^ 
,       .    .  _       ^_    '      _  '        todehberate 

the  sittings  after  Michaelmas  term,  1835.  upon  the  ver- 

The  defendant  held  the  premises,  under  a  lease  bearing  ^^^*  and  the 
date  the  1 1th  April,  1834,  granted  to  him  by  the  lessors  of  counsel  quit 
the  plaintiff,  for  the  term  of  twenty-eight  years.    Amongst  feaving"ihe  ns- 
other  covenants,  on  the  part  of  the  lessee,  was  the  following :    sociate  to  take 

'^  No  steam-engine,  machine,  or  mill,  shall  at  any  time  be  ^n^  the  jury 

used,  erected,  or  set  up,  in  or  on  any  part  of  the  demised  ^"^  ^^^^^     , 
,         ,         ,         .,.  .   ,       .     ,  ...     which,  accord- 

premises,  other  than  the  mill  now  used  by  the  lessee  m  his  iog  to  the  di- 

business  of  grinding  and  preparing  com,  or  a  mill  of  thp  fection  ^^.||^® 

like  kind  and  power;'*  and  also,  ^'  no  act,  matter,  or  thing  tlie  plaintiff  to 

whatsoever,  shall  at  any  time  during  the  term  be  done  in  a^ociale  w  '^ 

or  upon  the  premises,  or  any  part  thereof,  which  shall  or  bound  to  enter 

,  ,  .  .  a  verdict  ac- 

may  be  or  grow,  to  the  annoyance,  nuisance,  gnevance,  cordingly,  al- 

damaee,  or  disturbance  of  the  lessors,  or  of  the  superior  fl^^ugh  the 

®  '  .  rt  .  I»'ry  say  at  the 

landlord  or  landlords,  or  any  of  their  tenants,^'  &c. ;  with  a  same  time 

power  of  re-entry  on  the  non-performance  of  covenants.         i^Mnean  to 
The  question  at  the  trial  was,  whether  a  forfeiture  of  the  find  for  the 
lease  had  been  incurred  by  a  breach  of  the  above-mentioned  ^^^^^ 
covenants.    The  defendant  had  been  for  several  years,  and 
was  at  the  time  of  granting  the  lease,  in  the  habit  of  grind- 
ing com  upon  the  premises,  by  a  mill  worked  by  hand. 
Subsequently  a  change  was  made  in  the  apparatus  of  the 
mill,  in  so  far  only  as  was  necessary  in  order  to  allow  of  its 
being  worked  by  a  pony ;  but  there  was  no  positive  evi- 
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1836.        dence  to  shew  that  any  alteration  was  made  in  the  power  of 

_         ^  the  mill.     In  support  of  the  plaintiff's  case,  witnesses  were 

Doe  d.  Lewis  .  . 

and  others     called,  who  stated^  that  the  new  mode  of  working  the  mill 

n  ^'  produced  much  more  noise  and  disturbance  than  had  ever 

Baster.   •   '^  , 

been  experienced  before.  Upon  this  point  the  defendant 
adduced  evidence  in  contradiction,  and  also  proved  that  the 
horse  labour  had  been  discontinued  after  a  trial  of  only  two 
or  three  days.  Upon  this  evidence  his  lordship  directed 
the  jury  to  consider  whether  the  mill  in  question  was  the 
same  with  the  one  previously  in  use,  or  of  a  like  kind  or 
power,  advising  them,  that  if  no  alteration  had  been  made 
in  it,  the  case  of  the  plaintiff  in  that  respect  had  not  been 
made  out.  He  also  directed  them  to  consider  whether  any 
thing  had  been  done  by  the  defendant  which  was  or  might 
become  an  annoyance  to  the  lessors,  or  to  the  superior  land- 
lords, or  any  of  their  tenants,  in  which  case,  as  well  as  in  the 
event  of  their  being  of  opinion  that  the  mill  had  been  altered, 
they  must  return  a  verdict  for  the  plaintiff. 

The  jury  retired  to  deliberate,  and  were  absent  for  up- 
wards of  three  hours,  in  the  course  of  which  time  his  lordship 
and  the  counsel  on  both  sides  left  the  CSourt,  it  having  been 
previously  agreed,  that  the  associate  should  be  left  to  re- 
ceive the  verdict.  The  jury,  upon  their  return,  handed  in 
a  written  verdict,  by  which  they  found  '^  that  the  machinery 
was  the  same,  but  that  the  annoyance  had  been  increased 
during  the  application  of  the  horse  power."  The  associate 
having  pronounced  this  to  be  a  finding  for  the  plaintiff,  se- 
veral of  the  jury  expressed  their  dissent  to  this  construction 
of  the  verdict.  The  verdict  was,  however,  entered  for  the 
plaintiff.  Upon  affidavits  by  eight  of  the  jurors,  made  after 
the  trial,  and  stating  these  facts,  and  one  by  the  defendant's 
attorney  to  the  same  effect, 

Andrews,  Serjt.,  in  Hilary  term  last,  obtained  a  rule  nisi 
to  set  aside  the  verdict,  and  to  have  a  new  trial ;  against 
which 

Plati  now  shewed  cause.    It  is  clear  that  the  facts  found 
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by  the  jury  amounted  to  a  verdict  for  the  plaintifl*.     After        je36. 

the  direction  of  the  learned  ludffe,  the  associate  was  bound  ^  "^"^T^ 

•'     ®  '  Doe  d.  Lewis 

to  construe  the  verdict  as  he  has  done.    The  jury  felt  them-     and  others 
selves  compelled  to  find  the  facts  upon  which  the  law  would       Baotbr 
say  that  the  plaintiff  is  entitled  to  a  verdict,  yet  wished  to 
avoid  the  consequence. 

AndrewSf  Seijt.,  and  W.  H,  WatsoHy  contri.  The  ques- 
tion is,  whether  the  verdict  which  has  been  entered  for  the 
plaintiff,  is  to  be  considered  the  verdict  of  the  jury.  They 
return  that  the  machinery  was  the  same,  but  that  the  annoy- 
ance bad  been  increased  during  the  application  of  the  horse« 
power.  The  associate  construed  this  as  a  verdict  for  the 
plaintiff;  upon  which  several  of  the  jurors  expressed  their 
dissent  to  this  construction.  That  is  not  denied  by  the 
opposite  side.  This  was  a  special  verdict,  and  therefore 
the  defendant  ought  to  have  an  opportunity  of  arguing  the 
question  of  its  effect.  IPatteson,  J.  The  direction  was, 
that  if  the  jury  thought  that  the  annoyance  was  increased, 
they  should  find  for  the  plaintiff.  The  jury  came  to  the 
conclusion  that  there  nms  an  increase  of  the  annoyance.] 
That  cannot  be  disputed;  but  it  is  clear  that  they  intended 
to  find  the  facts  specially.  Impliedly  they  denied  that  they 
intended  to  find  for  the  plaintiff.  If  the  defendant  has  the 
benefit  of  a  special  verdict,  he  would  have  the  power  of 
arguing  the  point  of  law,  and  of  taking  it,  if  necessary,  into 
the  Exchequer  Chamber.  [Lord  Denman,  C.  J.  If  my 
summing  up  was  wrong,  you  might  have  moved  for  a  new 
trial,  on  the  ground  of  misdirection.]  It  is  not  objected 
that  there  was  any  misdirection ;  but  that,  upon  the  special 
finding  of  the  facts,  the  defendant  was  entitled  to  a  verdict. 

Lord  Den  MAN,  C.J.*— In  my  opinion  it  is  perfectly  clear 
that  the  jury  gave  a  verdict  for  the  plaintiff.  My  direction 
to  them  was,  that  they  must  find  for  the  plaintiff,  if  they 
were  of  opinion  that  any  thing  had  been  done  by  the  de- 
fondant  which  was  or  might  become  an  annoyance.    After 
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1836.  .     retiring  to  deliberate  upon  their  verdict,  they  find  that  the 

_  ^~*^'^-^      annoyance  had  been  increased  during  the  application  of  the 

Doe  £f.  Lewis  ,        ^  _,  ,      ,        ^    ,.       i.       ,        ,  .     .i«- 

and  others     horse-power.     That  was  clearly  a  finding  for  the  plaintiff, 

g  ^'  unless  I  was  wrong  in  point  of  law.    After  my  summing 

np,  the  associate  was  bound  to  enter  a  verdict  for  the  plain* 
tiff.  No  doubt  the  jury  were  unwilling  to  find  a  verdict 
for  the  plaintiff,  upon  the  forfeiture  incurred  by  the  de- 
fendant ;  but  still  they  could  not  help  finding  facts  which 
entitled  the  plaintiff  to  such  a  verdict.  If  the  jury  had 
found  the  facts  differently,  this  Court  would  no  doubt  have 
granted  a  new  trial,  even  though  it  was  a  case  of  forfeiture. 
If  I  had  been  in  Court,  I  should  have  been  bound  to  say 
that  it  was  a  verdict  for  the  plaintiff,  unless  I  was  prepared 
to  unsay  all  that  I  had  said  before. 

LiTTLEDALE,  J. — His  lordship's  direction  to  the  jury 
was  perfectly  right,  and  if  he  had  been  in  Court  when  they 
returned  with  their  written  verdict,  there  can  be  no  doubt 
that  he  would  have  construed  it  as  a  verdict  .for  the 
plaintiff.  It  is  true  that  it  was  not  so  found  in  express 
terms,  but  it  was  so  in  effect.  .  If  his  lordship  had  been  pre* 
sent  when  it  was  given,  and  the  jury  had  dissented  to  its 
beitig  construed  in  favour  of  the  plaintiff,  he  might  have 
sent  them  back  to  reconsider  the  matter.  And  if  they  had 
then  returned  a  verdict  for  the  defendant,  it  would  have 
been  against  evidence.  It  may  be  conceded,  that  some  of 
the  jiiry,  heing  infiuenced  by  the  hardship  of  the  case,  dis- 
sented from  a  finding  for  the  plaintiff;  but  still  they  were 
all  agreed  as  to  the  statement  of  facts. 

.  Patteson,  J. — Every  verdict  of  a  jury  must  be  taken 
with  reference  to  the  opinion  and  direction  of  the  judge. 
Here  the  judge  told  the  jury,  in  the  words  of  the  defendant's 
covenant,  that  if  they  were  of  opinion  that  be  had  increased 
theiaquoyance,  they  must  find  for  the  plaintiff.  .  Upon  this 
dii'eQtion  the  jury  find  facts  afiirroative  of  the  question  sub- 
mitted to  them,  but  will  not  find  a  verdict  for  the  plaintiff. 
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The  case  is  that  of  jurymen  agreed  upon  the  finding  of  facts,        1836. 
but  refusing  to  agree  upon  the  law.    This  is  nothing  like  a  dJ^^TTew 
special  verdict.     The  jury  did  not  require  to  be  sent  back,     and  others 
and  the  verdict  was  therefore  very  properly  and  rightly  en-       Basteb. 
tered  according  to  its  legal  effect.     If  his  lordship's  direc- 
tion had  been  erroneous,  the  rule  should  have  been  moved 
for  on  the  ground  of  a  misdirection. 

Williams,  J. — It  is  quite  clear,  that  by  the  mutual 
consent  of  the  parties,  the  officer  of  the  Court  was  substi- 
tuted for  the  judge,  for  the  purpose  of  taking  the  verdict. 
His  lordship's  direction  (of  which  no  complaint  has  been 
made)  was,  that  if  the  jury  thought  there  had  been  any  in- 
crease of  the  annoyance,  they  must  find  for  the  plaintiff. 
With  that  information  upon  the  construction  of  the  defend- 
ant's covenant,  they  retire  to  consider  their  verdict.  No 
doubt  they  were  influenced  by  a  reluctance  to  find  an  act 
of  forfeiture,  although  they  could  not  help  finding  matters 
of  fact  which  amounted  to  one.  It  is  quite  clear  that  their 
finding  was,  that  the  annoyance  had  been  aggravated  by  the 
application  of  a  new  power  to  the  machine. 

Rule  discharged* 


The  King  v.  The  Inhabitants  of  Maidstone. 

At  the  Quarter  Sessions  holden  for  the  city  of  Canter-  ^.,  a  parish 
bury,  the  parish  of  Maidstone  appealed  against  an  order  of  having  a  gene- 
justices,  by  which  Benjamin  Drywood  and  his  family  had  ™1  pennission 
been  removed  to  that  parish  as  the  place  of  their  settlement,  master,  to 

The  sessions  confirmed  the  order,  subject  to  the  following  wek  employ- 

'        •'  °  ment  id  trade 

case :—  elsewhere, 

serves  C,  in 
the  parish  of  Dale,  and  resides  there  forty  days  before  the  1st  October,  1816,  (when  the 
56  ueo.  3,  c.  139,  came  into  operation,)  without  the  knowledge  of  JB.  B.,  subsequently 
to  6th  October,  assents  to  such  service: — Held,  that  such  sulraequent  assent  to  the 
service  with  C»  does  not  relate  back  to  the  commencement  of  if,  so  as  to  make  the 
service  in  l>ale  referable  to  the  indenture. 
So  also,  if  the  act  of  56  Geo,  3,  c.  139,  had  not  passed,  tembk. 
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1836.  The  pauper,  Drywood,  was,  in  June,  1814/  bound  a»  a 

J^^^      parish  apprentice  to  one  Pollard,  of  Milton,  basket-maker, 
o.  with  whom  be  lived  under  the  indenture  at  Milton  until 

^m!im^£^^  August,  1816,  when  Pollard  failing,  and  having  no  means  of 
employing  him.  Dry  wood  expressed  a  wish  to  go  and  en- 
deavour to  procure  work  in  the  basket-making  businessi 
and  mentioned  Maidstone  as  a  place  where  it  was  likely  to 
be  procured.  There  were  at  that  time  several  basket- 
makers  in  Maidstone,  but  no  mention  was  made  of  the 
name  of  any  of  them.  Pollard  consented  to  the  pauper's 
going,  but  said  that  if  he  got  work,  he  {Pollard)  should 
expect  to  be  allowed  a  trifle  out  of  his  wages.  To  this 
the  pauper  assented,  and  he  thereupon  left  Milton,  Po/- 
lard  heard  no  more  from  Dryfrnod,  nor  did  he  make  any 
inquiry  about  him ;  but  having  occasion  to  go  to  Maidstone 
in  November  or  December  in  the  same  year,  he  casually 
heard  from  a  traveller  that  Drywood  was  then  working 
with  a  basket-maker  named  Peters,  in  that  town ;  and  he 
called  on  Peters,  and  found  him  there;  and  it  appeared 
that  he  had  worked  and  resided  there  upwards  of  forty  days 
before  the  1st  of  October,  1816,  on  which  day  the  atat. 
56th  Geo.  3,  c.  139,  came  into  operation.  Pollard  then 
ask^d  for  a  portion  of  Drywood's  wages,  but  being  told  by 
Peters  that  the  wages  were  barely  sufficient  for  Drywood*n 
support,  he  went  away.  The  pauper  continued  after  this 
to  work  for  Peters,  and  to  reside  in  Maidstone  several 
months,  when  he  left  that  place,  but  he  never  returned  into 
Pollard's  service,  or  paid  him  any  thing  on  account  of  what 
he  earned. 

The  question  is,  whether  the  service  and  residence  of 
Drywood  with  Peters  were  sufficient  to  confer  a  settlement 
in  Maidstone. 

Kelly  and  Shee,  in  support  of  the  order  of  sessions. 
The  service  at  Maidstone  was  a  good  service  under  the 
indenture.  Nothing  was  done  to  put  an  end  to  the  inden- 
ture, or  to  the  relation  of  master  and  apprentice ;  and  the 
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service  of  the  apprentice  with  the  basket-maker  at  Maid-        issc. 

stone  was  assented  to  by  his  master.    In  all  the  cases  in     J!'^^!^ 
......  .    , ,    .         ,  ,  Tb«  Kiwo 

which  It  has  been  held  that  the  second  service  was  not  9. 

referable  to  the  indenture,  something  had  been  done  to  put  ^Jil^jl^o*^'^ 
an  end  to  the  relation  of  master  and  apprentice.  In  Rex  v. 
Banbury  (a)  the  pauper  had  been  apprenticed  to  A.,  to  be 
instructed  in  his  trade,  and  provided  with  meat  and  other 
necessaries.  A.  having  failed  in  business,  and  having  no 
employment  for  the  apprentice,  advised  him  to  go  if  he 
could  get  a  place,  and  mentioned  that  B.  (who  was  in  the 
same  trade)  wanted  hands,  and  said  that  he  might  go  and 
work  with  jB.  if  he  liked,  and  that  if  he  did  not  become 
troublesome  to  him,  A*f  or  the  parish,  till  the  end  of  his 
time,  he  should  have  his,  il.'s  watch.  The  apprentice  ac- 
cordingly  applied  to  £.,  who  employed  him  at  piece  work, 
out  of  the  pro6ts  of  which  he  provided  himself  with  neces- 
saries. Afterwards,  with  the  assent  of  A.,  he  removed 
from  the  service  of  B.  into  that  of  C,  whom  he  also  served 
in  the  tame  trade.  At  the  end  of  the  period  of  his  appren- 
ticeship, A.  gave  him  the  watch.  It  was  held  by  Den- 
man,  C.  J.,  LittUdak^  J,,  and  Pattesan,  J.,  (dissentiente 
Parke,  J.,)  that  the  service  with  B.  and  C.  was  referable 
to  the  indenture,  and  that  the  apprentice  gained  a  settle- 
ment in  the  parish  in  which  he  inhabited  during  snch 
service^  The  only  distinction  between  that  case  and  the 
present  is,  that  there  the  assent  of  the  master  to  the  pau- 
peris working  with  the  particular  tradesman  was  given  in 
the  first  instance;  whereas  here  the  assent,  which  is  clearly 
to  be  implied  from  the  master's  conduct,  was  given  after 
the  service.  But  the  subsequent  assent  is  a  ratihabitio, 
and  has  reference  back  to  the  commencement  of  the  service 
with  the  second  master;  and  besides,  there  are  in  this  case 
several  facts  which  more  than  compensate  for  the  absence 
of  original  assent  to  the  working  with  the  particular  mas- 
ter. Here,  as  in  Rex  v.  Banbury ,  the  master  had  failed  in 
business;  be  consented  to  the  apprentice's  seeking  employ- 

(a)  AnU,  vol.  it.  105;  5  Bamw.  &  Ado!.  176. 
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1BS6.         ment  in  his  trade  at  Maidstone,  though  no  particular  mas- 
""■^"'^^       ter  was  originally  named ;  and  he  stipulated  that  the  appren- 
i;.  tice  should  allow  him  something  out  of  his  wages,  whicb 

'Sj^^"*"^*  °^  w*^'  agreed  upon;  thus  clearly  proving  that  a  continuance 
of  the  relation  of  master  and  apprentice  continued,  and  that 
it  was  considered  by  both  parties  that  the  master  w*ouId 
still  have  it  in  his  power  to  compel  the  apprentice  to  return 
into  his  service.  When  the  master  learnt  witb  whom  the 
apprentice  was  serving,  he  assented  to  the  service,  and 
asked  for  a  portion  of  the  wages  as  stipulated  for*  This 
assent  is  a  ratihabitio,  and  is  evidence  of  an  assent  of  the 
master  to  the  particular  service  at  the  period  of  its  com-* 
mencement.  In  no  case  has  it  been  decided  that  the 
assent  of  the  master  to  the  particular  service  must  precede 
it,  in  order  to  make  it  a  service  referable  to  the  indenture. 
On  the  contrary,  in  Rex  v.  Bradstone^a)  and  Rex  v. 
Bradninch  {b),  a  subsequent  assent  or  ratihabitio  was  held 
sufficient.  Rex  v.  Whitchurch  (c).  Rex  v.  Crediton  {d),  aud 
Rex  v.  St.  Helen,  Stonegale(e),m^y  be  cited  contri;  but 
in  all  those  cases  either  there  was  no  assent  at  all,  or  the 
assent  was  to  a  total  dissolution  of  the  relation  of  master 
and  apprentice,  aud  therefore  those  cases  are  distinguisha- 
ble from  the  present.  If  the  assent  given  in  this  case  had 
relation  back  to  the  commencement  of  the  apprentice's 
service  with  Peters,  then  there  had  been  a  service  for  forty 
days  in  Maidstone,  under  the  apprenticeship,  previously  to 
1st  October,  1816,  on  which  day  the  act  of  56  Geo.  3,  c.  139, 
came  into  operation. 

Bodkin,  contrs^.  Before  the  passing  of  56  Geo.  3,  c.  139^ 
a  parol  assignment  over  of  an  apprentice  by  his  master  was 
held  sufficient,  but  at  the  same  time  an  assignment  was  held 
necessary  in  order  to  enable  the  apprentice  to  acquire  a  set- 
tlement by  service  with  the  second  master.     By  56  Geo.  3, 

(a)  2  Bolt's  P.  L.  423.  (c)  2  Dowl.  &  Ryl.  846;   1 

(6)  2  Bolt's  P.L.  418)  5.  C.      Barn w.  &  Cressw.  574. 
Caldecolt;  461.  {d)  1  East,  59. 

(e)  1  East,  285. 
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c.  \S9f  s.9»  it  is  enacted,  that  from  and  after  6th  October,         ibS6. 

1816,  **  it  shall  not  be  lawful  for  any  master  or  mistress  to     J!^^^^ 

.  ,  .  ,  The  KiKO 

put  away  or  transfer  any  parish  apprentice  to  any  other,  or  v. 

in  any  way  to  discharge  or  dismiss  from  his  or  her  service  ^5l[AiDir^^^ 
any  parish  apprentice,  without  such  consent  of  justices  as  is 
directed  in  an  act  passed^  &c.  (32  Geo.  3,  c.  570  ^"^  ^^^^ 
no  settlement  shall  be  gained  by  any  service  of  such  ap* 
prentice,  after  such  putting  away  or  transfer^  unless  such 
service  shall  have  been  performed  under  the  sanction  of 
such  consent  as  aforesaid;"  and  it  is  submitted  that  no 
service  was  gained  in  Maidstone  by  the  pauper  before  the 
1st  October,  1816,  for  that  the  previous  service  with  Peters 
was  not  under  any  assignment  over  of  the  apprentice. 
Through  the  whole  of  the  cases  this  principle  runs, — that 
there  must  be  an  assent  of  the  first  master  to  the  particular 
service;  and  there  are  cases  in  which  it  was  held,  that 
knowledge  by  the  first  master  was  not  sufficient,  but  that 
there  must  be  an  actual  absent.  Here,  there  was  an  ab- 
sence of  assent  and  of  knowledge  too.  In  Rex  v.  Credi-- 
ton  {a)  the  Court  decided  that  the  service  with  the  second 
master  did  not  confer  a  settlement,  because  the  first  master 
bad  only  given  a  general  consent  to  the  apprentice's  going 
where  he  pleased,  without  assenting  to  the  particular 
service ;  whilst,  on  the  other  hand,  the  same  judges,  a  few 
days  afterwards,  came  to  a  contrary  decision  in  Rex  v. 
Shebbear  (6),  on  the  ground  that  there  the  master  had  ex- 
pressly assented  to  the  particular  service.  In  both  those 
cases  it  was  laid  down  as  an  undoubted  rule  that  the  in- 
denture must  continue  in  force,  and  that  the  original  master 
must  expressly  assent  to  the  particular  service  with  the 
second  master.  It  is  not  intended  to  dispute  that  in  this 
case  the  apprenticeship  still  existed  in  point  of  law,  but 
oniy  to  contend  that  the  service  with  Peters  was  not  under 
an  assignment  over  from  the  original  master.  The  assent 
of  the  first  master  must  precede  the  service  with  tbe  second* 
The  case  of  Rex  v.  Bradstone  bears  out  no  such  proposi- 

(a)  1  East,  59.  (6)  1  East^  75. 
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1836.        tion  as  that  for  which  it  was  cited ;  for  in  that  case^  though 
f^^^      ^^^  assent  was  given  after  the  entrance  of  the  apprentice 
V.  upon  the  service  of  the  second  master,  yet  there  was  a  sub* 

MAiDrnva!  •®fl"®'*^  service  of  four  months  with  the  second  master.  In 
Bex  V.  fVhitchureh{a)  it  is  said  by  the  Court,  '*  It  has  been 
urged  that  the  subsequent  assent  of  the  first  master  is  suf- 
ficient to  make  the  second  service  a  service  under  the  indei^ 
ture ;  but  the  contrary  is  established  by  Eex  v.  St.  Helen, 
Si(megate{by*  Here,  it  is  argued  that  the  mere  fact  of 
the  master  accidentally  finding  his  apprentice  working  for 
wages  with  another  master,  and  asking  for  a  portion  of 
those  wages,  as  he  had  stipulated  when  he  gave  his  general 
consent  to  the  apprentice's  seeking  work  elsewhere,  (and 
this,  too,  occurring  after  the  Ist  October,  1816,)  is  to  have 
the  same  operation  as  an  express  assent  originally  given  to 
the  particular  service.  To  this  proposition  all  the  authori- 
ties are  opposed* 

Lord  Denmak,  C.J. — The  case  of  Rex  v. Banbury  was 
not  intended  to  interfere  with  the  former  decisions.  We 
intended  to  bear  out  what  was  said  by  the  Court  in  Rex  v. 
Whitchurch*  It  is  clear  that  in  this  case  the  apprentice 
was  in  the  service  of  another  master  without  the  express 
assent  of  the  original  master,  unless  we  can  import  into 
this  matter  the  notion  of  a  ratification  by  subsequent  assent 
It  appears  to  me  that  we  cannot  do  that  At  all  events 
there  was  no  assent  before  the  passing  of  the  act  of  56 
Geo.  S ;  and  no  assignment  since  that  time  is  valid  unless 
made  with  the  assent  of  justices.  It  appears  to  aie  there- 
fore that  no  settlement  was  gained  in  Maidstone. 

LiTTLBDALB,  J. — I  am  of  the  same  opinion.  Before 
the  passing  of  56  Geo*  3,  c.  139,  it  was  considered  that 
when  there  was  an  express  assent  of  the  original  master 
to  the  service  of  the  apprentice  with  a  particular  second 

(a)  2  Dowl.  &  %1.  845;  1  Barnw.  &  Cressw.  574. 
(6)  l£aftl,S85i 
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master,  there  was  ^  something  in  the  nature  of  an  assign- 
ment ;  and  on  that  ground  it  was  that  a  service  with  the 
second  master  was  in  such  cases  held  to  be  referable  to  the 
indenture.  Now  here  the  first  master  knows  nothing  as  to  Injahitanis  of 
whom  the  apprentice  is  to  go  to.  He  merely  consents  to 
the  pauper's  going  to  seek  employment  in  Maidstone,  and 
says  that  if  he  succeeds  in  getting  work«  he  (the  master) 
shall  expect  to  be  allowed  a  trifle,  out  of  his  wages. 
There  is  nothing  at  all  approaching  to  an  assignment  in 
this  case.  As  to  the  ratihabition  that  took  place  in  Novem- 
ber or  December,  1816,  after  the  act  of  56  Geo.  3  had 
come  into  operation^  and  bad  put  an  end  to  informal  as- 
signments of  parish  apprentices.  The  settlement  should 
have  been  completely  gained  before  the  passing  of  the  act, 

Patteson,  J. — The  question  is,  whether  there  was  an 
assent  of  the  first  master  to  the  particular  service.  In  Rex 
V.  Banbury  no  such  question  arose.  Here,  the  question  is 
in  fact  whether  the  assent  of  the  first  master,  in  November 
or  December,  1816,  is  to  have  relation  back,  and  to  have 
effect  from  the  beginning  of  the  service  with  the  second 
master.  I  find  no  case  that  goes  that  length.  In  Rex  v. 
Bradmnch  there  was  a  service  and  residence  for  more  than 
forty  days  subsequent  to  the  assent.  Here,  there  was  no 
subsequent  service  and  residence  which  could  possibly  con- 
fer a  settlement.  Unless  we  can  say  that  the  assent  in 
November  or  December  has  relation  back,  no.  settlement 
was  gained  in  this  case ;  for  in  the  first  instance  the  master 
permitted  the  apprentice  to  go  where  be  pleased.  I  think 
that  we  cannot  so  hold ;  and  therefore  I  am  of  opinion  that 
there  is  no  sufficient  assent  to  the  particular  service, 

Williams,  J.<-^The  principle  upon  which  settlements 
have  been  held  to  be  gained  by  service  with  a  second  mas* 
ter  is^  that  the  service  was  a  service  under  the  original  inden- 
ture. It  is  reasonable  therefore  to  require  that  the  master 
should  know  with  whom  his  apprentice  was  serving,  and 


552  CAS££l  IN  THE  KING^S  BENCH, 

1836.        should  assent  to  that  service.     In  Rex  v.  Banbury  the 

^^x^      master  pointed  out  a  person,  and  advised  the  apprentice  to 

y.  go  to  him.    That  is  wanting  here.    The  original  assent  is 

^Ma^mtohb!^  "°'  sufficient;  and  with  regard  to  the  subsequent  assent,  I 

.    decline  giving  any  opinion  as  to  whether,  if  the  act  had  not 

passed,  that  would  have  been  sufficient;  but  I  think  it  clear 

that  the  assent  subsequent  to  the  act  could  not  affect  the 

service  previous  to  it. 

Order  of  Sessions  quashed. 


The  King  i?.  The  Inhabitants  of  Witney. 

Where  a  poor    ^^  , 

child,  belong-   vIN  appeal  against  an  order  for  the  removal  of  James 

l"fthilil  a?^  ^^^*  •*"  ^*'®  ^^^  *^*^''^'  ^^^^  *®  ?■"••*  ^^f  ^*-  Clement 
which  has  a     to  the  parish  of  Witney,,  both  in  the  county  of  Oxford,  the 

sion  of  the    '  order  was  confirmed,  subject  to  the  following  case: 

peace,  but  By  an  act  of  1 1  Geo.  3,  c.  14,  intituled, "  An  Act  for  better 

over  which  .         ,      t^  •  i  •      i         •         <•  ^^   i*     i  tt    ■ 

the  county       regulating  the  Poor  withm  the  city  of  Oxford,    the  mayor, 

justices  have  a  recorder,  aldermen,  assistants,  town  clerk,  and  solicitor,  of 
concurrent  ju-  .       .  .  '.  .  ' 

risdiction,  is     the  said  city,  for  the  time  being,  and  also  certain  persons 

iice°by*ihr""  ^^  ^^  elected  in  manner  therein  mentioned,  are  incorporated 

parochial  au-    by  the  name  of  **  The  Guardians  of  the  Poor  within  the 

person  residing  City  of  Oxford."    And  by  sect.  16,  the  said  guardians  are 

in  *  P*"'*>       empowered,  at  any  monthly  or  special  Court,  by  writing, 

county,  out  of  under  seal,  to  bind  and  put  forth  any  poor  child  main- 

the  city,  the     twined  by  them,  apprentice  to  any  reputable  person  in  Eng- 

allowance  of    laud ;  and  it  was  declared  that  every  such  writing  should  be 

need  only  bT   virtually  binding  as  an  indenture  between  the  master  or 

under  the         mistress  and  apprentice,  and  the  apprentice  should  be  en- 
hands  of  two        .  ,     ,  .  «  1      I        1  1    •        II  fl 

justices  for       titled  to  gain  a  settlement,  and  should  m  all  respects  be 

^^^  Wh"*'"^'       enforced  according  to  the  laws  in  force  concerning  the 

parish  inden- 
ture of  apprenticeship  appears  on  the  face  of  it  to  be  ordered  and  allowed  by  justices 
under  56  Geo,  3,  c.  139,  s.  %  it  is  prim^  facie  to  be  presumed  that  the  notice  required 
by  that  section  was  duly  given,  and  was  proved  before  the  magistrates  by  whom  the 
indenture  was  allowed. 
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binding  out  of  poor  children  apprentices,  whose  parents  are        ie36. 
not  able  to  provide  for  them. 

On  the  part  of  the  respondents,  (St.  Clement's,)  a  deed 
of  apprenticeship,  under  the  seal  of  the  guardians,  was  put  ^"'"jJ'Jianis  of 
in,  bearing  date  7th  March,  1822,  by  which  the  pauper, 
Jamti  Price,  was  apprenticed  to  Thomai  Harris,  a  watch- 
maker, in  the  appellant  parish  of  Witney,  and  the  follow- 
ing is  an  extract  from  the  material  part  of  such  deed : — 
"  Know  all  men  by  these  presents,  that  '  The  Guardians 
Sec*  incorporated  by  and  under  a  certain  act  of  parliament, 
made  &c.,  intituled  8cc.,  by  and  with  the  consent  of  his 
Majesty's  justices  of  the  peace  for  the  county  of  Oxford, 
whose  names  are  hereunder  subscribed,  and  by  virtue  and 
in  pursuance  of  an  order  in  writing,  made  by  and  under  the 
hands  and  seals  of  W.  if.  Ashursi  and  J.  Phillips,  Esqrs., 
justices  &c.  in  and  for  the  said  county,  dated  2d  March, 
1822,  pursuant  to  the  statute  in  that  case  made  and  pro- 
vided, have,  at  their  monthly  court,  holden  on  this  7th  day 
of  March,  1822,  pursuant  to  the  powers  8cc.  in  and  by  the 
aforesaid  act  of  8cc.  in  them  vested  and  reposed,  put  forth, 
and  by  this  present  writing  do  bind  and  put  forth  James 
Price,  (a  poor  child,  maintained  by  the  said  guardians,  and 
now  under  their  government,  aged  fourteen  years,)  apprentice 
to  Thomas  Harris  of  Witney,  in  the  county  of  Oxford, 
watchmaker,  (a  reputable  person,)  with  him  to  dwell  and 
serve,  from  the  day  of  the  date  of  these  presents,  for  and 
during  and  until  the  said  apprentice  shall  attain  the  full  age 
of  twenty-one  years." 

The  original  order  of  the  two  justices  of  the  county  of 
Oxford^  for  the  binding,  was  annexed  to  the  indenture,  and 
at  the  foot  of  the  indenture  appeared  an  allowance  of  the 
apprenticeship,  by  the  same  two  justices,  describing  them- 
selves as  justices  acting  in  and  for  the  county  of  Oxford, 
(whereof  one  is  of  the  quorum). 

'    The  deed  of  apprenticeship  was  not  allowed  by  any  other 
than  the  said  two  justices,  who  were  justices  of  the  county 
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1830.        of  Oxford,  (and  whose  jurisdiction,  as  aft^  explained,  over- 

Jil^^t"^^      rides  the  city,)  but  not  justices  of  the  city  of  Oxford. 
The  King  ^,       .      V^   ^     .    .        .,.-.. 

9.  The  city  of  Oxford  then  bad  justices  of  its  own,  under 

InlmbiuntB  of  ^|,p  authority  of  two  several  commissions,  issued  under  the 
great  seal^  one  being  a  commission  of  gaol  delivery,  and 
the  other  of  the  peace,  and  which  are  severally  directed  to 
certain  noblemen  and  gentlemen  of  the  county,  and  to  the 
mayor,  recorder,  aldermen,  and  assistants  of  the  city,  but 
the  administration  of  justice  under  such  commissions  had 
hitherto  been  conducted  by  the  mayor  &c.  of  the  said  city 
only,  and  they  also  have  alone  been  accustomed  to  qualify 
as  justices  for  the  city.  The  justices  of  the  county  of  Ox- 
ford, however,  have  a  concurrent  jurisdiction  in  the  city  of 
Oxford,  excepting  only  within  that  small  part  of  it  which  is 
locally  situate  in  Berkshire,  where  the  justices  of  that  county 
have  a  like  concurrent  jurisdiction. 

It  does  not  appear  by  the  deed  of  apprenticeship,  or  any 
indorsement  thereon,  nor  was  it  made  to  appear  at  the  hear- 
ing of  the  appeal,  that  any  notice  of  the  apprenticeship  had 
been  given  to  the  overseers  of  the  appellant  parish,  or  that 
any  overseer  of  the  appellant  parish  had  attended  before  the 
justices,  and  admitted  such  notice. 

The  execution  of  the  deed  by  the  guardians,  by  affixing 
their  common  seal,  was  proved  by  the  attesting  witness,  the 
then  clerk  to  the  guardians;  but  no  evidence  whatever  was 
given  by  the  respondents  with  respect  to  the  notice. 

The  pauper  served  more  than  forty  days  under  this  ap* 
prenticeship  deed,  in  the  parish  of  Witney. 

The  questions  for  the  opinion  of  the  Court  are, — 1st, 
whether  the  order  for  the  apprenticeship  ought  not  to  have 
been  made  by  justices  of  tbeciVy  of  Oxford;  2dly,  whether 
there  ought  not  to  have  been  an  allowance  of  the  indenture 
by  justices  of  the  said  city;  Sdly,  whether,  under  the  cir- 
cumstances, it  was  incumbent  on  the  respondent  parish  to 
prove  that  notice  of  the  intended  apprenticeship  had  been 
given  to  the  appellant  parish,  before  the  allowance  of  the 
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iadenturei  or  that  an  overseer  of  that  parish  had  attended        i836. 
before  the  allowing  justices  and  admitted  such  notice,  ^"^s/^^ 

Mauk  and  C.  C.  Cooper,  in  support  of  the  order  of  ses-  Intj^itants  of 
sions.  The  county  justices  had  jurisdiction,  and  therefore 
the  order  and  allowance  by  these  two  justices  was  sufficient. 
There  is  no  reason  whatever  for  saying  that  the  city  justices* 
— who  have  no  more  than  a  concurrent  jurisdiction^— should 
have  ordered  and  allowed  the  indenture ;  but  on  the  contrary, 
as  the  city  justices  were  themselves  parties  to  the  indenture, 
as  being  members  of  the  corporation  of  the  guardians  of  the 
poor,  it  would  have  been  improper  in  them  to  use  any  judi* 
cial  power  in  this  matter.  The  place  in  which  the  party  to 
whom,  and  the  place  by  the  officers  of  which,  the  pauper 
was  bound*  are  both  within  the  same  jurisdiction,  and  there- 
fore  the  case  does  not  come  within  56  Geo.  S,  c.  139*  s.  2. 
The  third  section  shews  clearly  an  intention  to  throw  juris- 
diction of  this  sort  into  the  hands  of  the  county  justices,  in 
preference  to  local  justices;  for  by  that  section  it  is  enacted, 
that  the  allowance  of  two  justices  of  the  peace  for  the 
county*  within  which  the  place  in  which  such  child  shall  be 
intended  to  serve  an  apprenticeship  shall  be  situated,  shall 
be  valid  and  effectual,  although  such  place  shall  be  situated 
in  a  town  or  liberty  within  which  any  other  justices  of  the 
peace  may  iu  other  respects  have  an  exclusive  jurisdiction. 

It  was  not  necessary  for  the  respondent  parish  to  prove 
that  notice  of  the  intended  apprenticeship  had  been  given 
to  the  appellant  parish,  before  the  allowance  of  the  inden- 
ture* or  that  an  overseer  of  that  parish  had  attended  before 
the  allowing  justices,  and  admitted  such  notice.  It  is  to  be 
presumed  primi  facie,  that  the  justices  complied  with  the 
directions  of  the  statute,  and  that  they  did  not  sign  the 
allowance  until  they  had  due  proof  of  the  notice.  [Paiie' 
son,  J.  Is  any  notice  required  by  the  enactment  in  this 
statute,  where  the  two  parishes  are  within  the  same  juris- 
diction ?]  Yes :  It  was  so  held  in  Rex  v.  Threlkeld{a),  upon 
which,  probably*  the  objection  in  this  case  is  founded.  In 
(a)  Ante,  1 14;  4  Bam.  &  Adol.  fm. 
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1836.        that  case,  however,  it  was  proved  as  a  fact,  that  no  notice 

^^^^"^^      had  been  given,  so  that  the  doctrine  of  presumption  could 

i;.  not  apply.     In  no  case  has  it  ever  been  held  that  the  ses- 

inhabitants  of  gj^pg  gpg  bound  to  satisfy  themselves  by  evidence,  that  all 

matters  preceding  the  allowance  were  rightly  done.     On  the 

contrary,  it  is  in  general  to  be  presumed,  in  the  absence  of 

negative  proof,  that  all  due  formalities  were  observed,  and 

other  requisitions  of  law,  complied  with  by  the  justices ; 

St,  Devereux  v.  Much  Dew  Church(a).  Rex  v.  Hasling" 

Jield{b)f  and    Williams  v.   The  East  India  Company  {c). 

[Lord  Denman,  C.J.  I  think  this  point  has  very  lately  been 

decided  by  us  {d)."] 

R.  F.  Richards  and  Chilton,  contr^.  It  is  impossible  to 
distinguish  this  case. from  JRex  v.  Newark^upon'Trent{e), 
and  Rex  v.  Threlkeld(f).  [Lord  Denman,  C.J.  There  is 
no  doubt  that  the  notice  was  necessary;  and  that  if  no  notice 
was  proved  before  the  justices,  they  did  wrong  in  allowing 
the  indenture.  But  we  have  decided  in  the  late  case  to 
which  I  have  adverted,  that  prim&  facie  the  notice  and  the 
proof  of  it  are  to  be  presumed.] 

The  other  point  depends  upon  a  critical  examination  of 
the  act.  The  case  comes  within  the  mischief  mentioned  in 
the  preamble  of  the  statute,  and  comes  also,  it  is  submitted, 
within  its  enactments.  It  is  expressly  found  that  the  two 
justices,  by  whom  the  indenture  was  ordered  and  allowed, 
were  not  justices  of  the  city  of  Oxford.  The  city  of  Oxford 
is  a  different  jurisdiction  of  the  peace  from  the  county  of 
Oxford,  although  it  is  true  that  the  county  justices  have  a 
concurrent  jurisdiction  within  the  city.  This  resembles  the 
case  of  justices  who  are  in  the  commission  of  the  peace  for 
two  adjoining  counties;  and  it  was  held  in  Rex  v.  Shipton(g\ 
that  when  a  poor  child  is  bound  by  the  officers  of  a  parish 

{a)  1  W.  Bla.  367.  &  Cressw.  59. 

(b)  2  Maule  &  Selw.  558.  (/)  Ante,  i.  14;  4  Barn.  8c  Add. 

(c)  S  East,  199.  Q39. 

ld)ltiResv.Wkut(m,anU,  65.  (g)  2  Maun.  &  Ryl.  817;  8 

(0)  4  Dowl.  &  R^i.  745;  3  Barn.  Barn.  &  Cressw.  88. 
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in  one  county,  to  a  master  residing  in  another  county,  the 
indenture  must  be  allowed  by  two  justices  of  each  county, 
being  distinct  persons^  and  that  an  allowance  by  the  same  v, 

two  persons,  in  their  distinct  characters  of  justices  for  both  ^^,!j^"y 
counties,  is  insufficient.  Part  of  the  city  is  within  Berk- 
shire, and  it  is  not  stated  that  the  parish  of  St.  Clement  is 
not  in  that  part  of  the  city  which  is  within  that  county. 
[Liiiledale,  J.  We  cannot  intend  that  it  is  within  Berkshire.] 
By  the  late  act  of  3  &  4  Will.  4,  c.  63,  after  reciting  that 
doubts  had  arisen  whether,  under  56  Geo.  3,  c.  139,  the 
allowance  of  two  justices,  although  they  act  as  justices  for 
both  counties,  is  valid  and  effectual,  or  whether  it  is  not 
necessary  that  such  indenture  should  be  allowed  by  four 
justices,  two  acting  for  one  county,  and  two  for  the  other 
county,  it  was  enacted,  that  thenceforth  all  indentures  for 
the  binding  of  parish  apprentices,  which  had  been  previously 
to  the  passing  of  that  act  allowed,  and  should  thereafter  be 
allowed  by  two  justices  of  the  peace,  acting  as  well  for  the 
county  or  district  within  which  the  place  by  the  officers  of 
which  such  child  should  be  bound  should  be  situated,  as  for 
the  county  or  district  within  which  the  place  should  be  situ- 
ated wherein  such  child  should  be  intended  to  serVe,  should 
be  deemed  as  good,  valid,  and  effectual,  as  if  the  same  had  been 
allowed  by  two  justices  acting  only  for  each  of  such  counties 
or  districts.  It  will  be  seen  that  throughout  this  enactment 
the  legislature  speak  of  justices  acting  for  a  particular  county 
or  district,  and  do  not  speak,  in  the  more  general  terms  of 
the  act  of  56  Geo.  3,  c.  139,  of  diflferent  jurisdictions. 
The  act  of  56  Geo.  3,  must  be  read  as.  explained  by  that  of 
3  8c  4  WilL  4.  And  so  read,  it  is  submitted  that  this  case 
will  come  within  its  provisions;  for  Oxford  is  a  separate 
district,  in  which,  though  the  county  justices  may  have  a 
concnneni  jurisdiction,  the  city  justices  alone  act  as  magis- 
trates. The  third  section  of  the  act  does  not  touch  the 
present  case,  as  here  the  peculiar  jurisdiction  is  in  the  place 
in  which  the  binding  parish  is  situate,  not  in  the  place  in 
which  the  intended  master  resides. 
VOL.  VI.  o  o 
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1836.  LiTTLEDALE,  J.(a).— The  point  88  to  the  notice  was 

^^^      decided  in  last  Hilary  term,  and  was  well  decided.     The 
V.  two  justices  are  not  to  allow  the  indenture,  unless  the  notice 

"  Witney  °  ^^^  '^^^^  given ;  and  it  is  to  be  presumed  that  they  have 
done  their  duty  in  this  respect.  This  is  a  very  convenient 
rule.  I  do  not  mean  to  say,  of  course,  that  the  party  op- 
posing the  settlement  under  the  indenture,  may  not  be 
admitted  to  prove  the  negative,  but  only  that  prim&  facie  it 
is  to  be  presumed  that  the  justices  would  not  have  signed 
the  indenture  unless  the  notice  had  been  satisfoctorily  proved 
before  them. 

Then  with  respect  to  the  other  question.  I  think  there 
is  no  pretence  for  saying  that  Witney  is  in  a  different  juris- 
diction from  St.  Clement's,  Oxford.  And  even  if  the  juris- 
diction of  the  city  of  Oxford  had  been  exclunve  for  other 
purposes,  yet  the  third  section  would  operate  to  make  the 
allowance  by  the  two  county  justices  sufficient.  The  juris- 
diction of  the  city  of  Oxford  is  both  different  from  and  the 
same  with  that  of  the  county.  It  is  different  as  regards  the 
city  justices,  but  the  same  as  regards  the  justices  for  the 
county. 

Patteson,  J. — I  have  not  the  least  doubt  on  either  point. 
By  a  different  jurisdiction  is  meant  an  exclusive  jurisdiction, 
— a  jurisdiction  that  is  quite  separate  from  the  other.  Here, 
there  is  nothing  but  an  additional  jurisdiction  in  the  city 
magistrates.  It  was  suggested  that  the  child  might  have 
been  bound  from  that  part  of  the  city  which  is  within  Berk*^ 
shire.     The  contrary  appears  from  the  order. 

The  other  point  was  decided  by  a  case  in  last  Hilary 
term.  I  was  not  in  this  Court  during  that  term.  But  I 
quite  agree  with  the  decision  in  that  case,  upon  the  point 
of  notice.  We  must  take  it,  unless  the  contrary  is  shewn, 
that  no  magistrate  would  think  of  putting  his  hand  and  seal 
to  the  indenture  unless  the  notice  had  been  given. 

(a)  Lord  Denman,  C.  J.  had  left  the  Court  before  the  coodusion  of 
the  argament. 
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WiLiiiAMs,  J. — The  justices  could  not  properly  have         1886. 

allowed  the  indenture*  unless  the  notice  had  been  given.      V^i^ 
__-  ,  .  The  King 

We  must  therefore  presume  the  notice.  v. 

With  regard  to  the  other  point:  The  allowance  is  good.  ^"^JJ^'^^^^  ^^ 

The  jurisdiction  of  county  justices  over  the  city  is  not 

aflPected  by  the  concurrent  jurisdiction  of  the  city  justices. 

Order  confirmed. 


Rex  v.  The  Inhabitants  of  Cowpen. 

On  appeal  against  an  order  for  the  removal  of  WiUiam  A.  hires  men 

thdds  and  jitm  his  wife,  and  their  six  children,  from  the  Jgief  tolllf  *' 

parish  of  St.  Nicholas,  in  the  town  and  county  of  Newcas-  April,  1817, 

tie  upon  Tyne,  to  the  township  of  Cowpen,  in  the  county  of  ^\  j^„J  ^rive' 

Northumberland,  the  sessions  confirmed  the  order,  subject  coals,  and  to 

,      ^  ..      .  •'do  such  other 

to  the  foUowmg  case :  work  as  shall 

The  pauper,  WiUiam  Dodds,  {then  being  unmarried,)  with  ^^"^^^7. 

others,  was  hired  to  the  proprietors  of  Cowpen  colliery  by  ing  on  of  A.'s 

a  written  agreement,  bearing  dale  the  5th  day  of  April,  ^^[hey'shall 

1816,  from  the  day  of  the  date  thereof  until  the  5th  April,  be  re^^aired 

1817,  to  hew,  work,  fill,  and  drive  coals,  and  to  do  such  to  do  by  ^.; 

other  work  as  shonld  be  necessary  for  the  carrymg  on  the  ^^f  ™«"  ^'^ 

said  colliery,  and  as  they  should  be  required  and  directed  to  for  each  day 

do  by  the  owners,  8tc.  at  the  respective  prices,  and  on  the  ^"  jdl^fe  *^^ 

following,  amongst  others,  terms   and   conditions  therein  (beunemploy- 

contained : — ^That  the  sums  or  forfeitures  required  to  be  ^^L  ^^  ^^^' 

paid  by  the  said  parties  thereby  hired  for  such  days  as  they  pay-Satur- 

davs  when 
should  respectively  lay  themselves  idle,  should  be  respec-  the  pit  is  going 

single  shite 
(working  twelve  hours);  but  the  pit  going  double  shift  (working  twenty-ibur  hours),  the 
men  to  work  one  shlf\,  in  order  to  ni^e  each  shift  work  eleven  days  (i.  e.  in  a  fortnight), 
and,  eicept  when  prevented  by  sickness  or  other  unavoidable  cause,  to  do  and  per- 
form a  full  day's  work  on  every  working-dtty,  except  a  single  shift  on  the  pay-Saturdws, 
and  in  default  thereof,  for  every  such  default  to  pay  2»,6d,  to  W.:«-Held,  that  in  this 
hiring  there  was  an  exception  of  pay-Saturdays  and  Sundays,  and  that  therefore  no  set> 
tlement  was  gained  by  service  under  such  hiring. 

O  O  fi 
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1836.        tively  paid  to  them  to  the  same  amount  by  the  propnetors 
^\^       of  the  said  colliery,  their  executors,  &c.  for  each  and  every 
V.  day  they  should  be  laid  idle  by  the  proprietors  of  the  said 

^"  CowpEN.^^  colliery,  their  executors,  &c.  or  their  agent,  except  on  the 
pay-Saturdays,  when  the  pit  is  going  single  shift,  but  a  pit 
going  double  shift,  the  men  must  work  one  shift  on  the  pay- 
Saturdays,  in  order  to  make  each  shift  work  eleven  days. 
That  the  said  parties  thereby  hired  shall,  except  when  pre- 
vented by  sickness  or  other  sufficient  or  unavoidable  cause, 
do  and  perform  a  full  day's  work  on  each  and  every  working 
day  except  a  single  shift  pit  on  the  pay-Saturdays,  or  such 
quantity  of  work  as  should  be  deemed  fairly  equal  to  a  day's 
work,  and  should  not  leave  their  work  until  such  day's 
work  or  quantity  of  work  is  fully  performed  or  finished  to 
the  extent  of  each  man's  ability;  and  in  default  thereof  each 
of  the  said  parties  thereby  hired  and  so  making  default 
should,  for  every  such  default,  forfeit  and  pay  the  said  pro- 
prietors of  the  said  colliery,  their  executors,  administrators 
or  assigns,  2s.  6f/.  And  it  was  further  agreed  by  the  pro- 
prietors of  the  said  colliery,  their  executors,  &c.  that  every 
hewer,  putter,  or  driver,  or  other  workman,  should  be  paid 
his  respective  earnings  or  wages  every  fourteen  days,  sub- 
ject, nevertheless,  to  such  deductions  as  were  therein  men- 
tioned. And  it  was  thereby  mutually  agreed,  that  in  case 
any  dispute  or  difference  should  arise  between  the  said  par- 
ties relative  to  any  matter  or  thing  not  thereby  provided  for, 
such  disputes  or  difference  should  be  submitted  to  the 
decision  of  two  viewers  of  collieries,  one  to  be  appointed 
by  the  proprietors  of  the  said  colliery,  their  executors,  &c«, 
and  the  other  by  the  said  parties  of  the  other  part ;  and  in 
case  of  their  disagreement,  to  the  decision  of  a  third  person, 
to  be  appointed  by  such  viewers;  and  the  judgment  or  deci- 
sion of  such  two  viewers  or  umpire,  as  the  case  should  hap- 
pen, should  be  conclusive  between  the  parties  in  the  matter 
referred  to  them.  And  it  was  thereby  declared  that  nothing 
therein  contained  should  extend,  or  be  construed  to  extend,  to 
alter,  prejudice,  lessen,  or  otherwise  affect  the  legal  remedies 
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and  powers  which  by  law  belong  to  masters  and  servants  in        1836. 
their  respective  relation  to  each  other,  or  to  magistrates  hav-      ^^^^^'^^ 
ing  jurisdiction  in  case  of  dispute  or  diflference  between  them.  ^^ 

The  pit  in  which  the  paaper  was  employed  some-  Inhabitants  of 
times  worked  single  shift  and  sometimes  double  shift.  The 
pauper  worked  from  the  said  5th  April,  1816,  to  the  5th 
April,  1817,  under  the  said  agreement,  sometimes  single 
shift  and  sometimes  double  shift.  He  married  in  May, 
1816,  and  resided  the  whole  year  in  the  appellants'  town- 
ship. Pay-Saturday  is  every  alternate  Saturday,  being  the 
next  Saturday  after  the  day  on  which  the  earnings  are  paid. 
The  ordinary  day's  work  of  a  pit  is  twelve  hours,  which  is 
called  a  shift,  and  when  all  the  men  are  employed  at  the 
same  time,  and  the  working  of  a  pit  does  not  continue 
longer  than  twelve  hours  in  the  day,  a  pit  is  then  said  to  be 
a  pit  working  or  going  single  shift.  It  frequently  happens 
that  it  is  necessary  that  the  working  of  a  pit  should  be  car- 
ried on  all  the  twenty-four  hours,  in  which  case  the  com- 
plement of  men  and  boys  are  divided  into  two  sets  or  gangs, 
called  ''  shifts."  These  shifts  relieve  each  other  every 
twelve  hours.  When  this  is  the  case,  a  pit  is  said  to  be 
working  or  going  double  shift.  Of  these  shifts  the  one  is 
called  the  fore  shift,  and  the  other  the  back  shift.  The 
fore  shift  begins  work  at  two  o'clock  on  the  Monday  morn- 
ing, and  works  twelve  hours  on  that  morning  and  every 
morning  during  the  fortnight,  except  on  the  Saturday  morn- 
ing in  the  second  we6k  of  the  fortnight,  which  is  the  pay- 
Saturday.  The  back  shift  begins  work  at  two  o'clock  on 
the  Monday  afternoon,  and  works  twelve  hours  on  that 
afternoon  and  every  afternoon  during  the  fortnight,  except 
the  Saturday  afternoons,  when  it  does  not  work.  In  such 
a  course  of  working  the  fore  shift  has  worked  eleven  shifts 
or  days'  works,  and  the  back  shift  ten  shifts  or  days'  works. 
In  the  second  fortnight  the  shifts  are  changed,  the  fore  shift 
of  the  fortnight  preceding  becomes  the  back  shift  of  this^ 
and  the  back  shift  of  the  fortnight  preceding  becomes  tliis 
fortnight's  fore  shift.     The  fore  shift  of  this  fortnight  begins 
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1836.        work  at  two  o'clock  on  Monday  mornings  and  works  twelve 
Jr\  hours  on  that  morning  and  every  morning  during  the  fort- 

V,  nighty  except  on  the  Saturday  morning  in  the  second  week 

^"cSi^EM^^^^  the  fortnight,  which  is  the  pay-Satunlay.  This  shift 
works  eleven  shifts  or  days'  work  this  fortnight,  which,  with 
ten  shifts  of  the  fortnight  preceding,  make  twenty-one  shifts 
or  days  works.  The  back  shift  of  this  fortnight  begins 
work  at  two  o'clock  on  the  Monday  afternoon,  and  works 
twelve  hours  on  that  afternoon  and  every  afternoon  during 
the  fortnight,  except  on  Saturday  afternoon.  The  back 
shift  works  ten  shifts  or  days'  works  during  this  fortnight, 
which,  with  the  eleven  shifts  of  the  fortnight  preceding, 
makes  twenty-one  shifts  or  days'  works.  The  words  **  but 
a  pit  going  double  shift  the  men  must  work  one  shift  on 
the  pay-Saturday  in  order  to  make  each  shift  work  eleven 
days,"  are  applicable  only  to  the  men  forming  the  fore  shift 
of  the  second  week  in  each  fortnight,  who  have  worked 
twenty-one  shifts  in  the  two  fortnights,  and  who,  under  this 
clause,  begin  work  at  two  o'clock  on  the  pay-Saturday 
morning,  and  work  twelve  hours,  which  make  twenty-two 
shifts  or  days  works  for  two  fortnights,  or  eleven  shifts  or 
days  works  for  one  fortnight.  It  sometimes  happens  when 
a  pit  is  working  double  shift  that  some  job  of  necessity 
occurs,  which  requires  a  few  individuals  to  remain  down 
the  pit  after  the  shift  of  men  to  which  they  belong  have 
finished  their  work  and  the  next  shift  has  commenced  work. 
This  is  technically  called  **  standing  double  shift."  This 
only  applies  to  individuals, — rarely,  if  ever,  to  the  whole 
pit's  crew  (a). 

T.  Greenwoodf  in  support  of  the  order  of  sessions.  The 
question  in  this  case  is,  whether  this  was  an  exceptive 
hiring.  This  case  consists  of  two  parts.  The  first  part  is 
the  contract  under  which  the  pauper  was  hired :  the  second 
part  is  an  explanation  of  the  manner  in  which  the  pit  is 

(a)  This  case  does  not  appear      It  was  signed  only  by  the  chair- 
to  have  been  drawn  by  counsel,      man  of  the  Sessions. 
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ordioarily  worked.  It  is  apprehended  that  the  question 
will  depend  entirely  upon  the  contract,  and  that  the  Court 
will  not  look  to  the  subsequent  statement  of  the  mode  of  v. 

working  the  pit  in  practice  in  the  same  way  in  which  they  q^^^  ^ 
are  in  the  habit  of  considering  the  custom  of  the  country  in 
which  a  contract  is  made.  The  contract  is  not  qualified  or 
limited  by  the  practice.  The  objections  taken  will  proba- 
bly be  the  following: — 1st,  that  the  men  have,  under  this 
contract,  the  right  to  "  lay  themselves  idle"  on  payment  of 
the  fine,  and  thus  exempt  themselves  from  the  master's 
control:  ^\y,  that  when  they  have  done  a  ''full  day's 
work/'  they  become  their  own  masters :  Sdly,  that  by  the 
meation  of  each  and  every  working-day,  there  is  an  implied 
exception  of  days  other  than  working  days:  4thly,  that 
there  is  an  exception  of  pay-Saturday.  To  the  first  two  of 
these  objections  Rex  v.  Byker{a)  is  a  conclusive  answer; 
and  Rex  v.  St.  Helenas,  Auckland  {b),  and  Rex  v.  Osset'cum- 
Grawthorpe  (c),  are  also  in  point.  Then,  as  to  the  third 
objection;  in  Rex  v.  Byker  the  same  words  occur;  for 
there  it  was  stipulated  that  for  every  working  day  which 
the  workmen  or  any  of  th^m  should  absent  themselves  from 
their  employment,  or  should  neglect  or  refuse  to  fulfil  and 
execute  the  whole  of  the  business  of  an  usual  day's  work, 
unless  prevented  by  sickness  or  some  other  unavoidable 
cause,  the  defaulters  should  forfeit  and  lose  the  sum  of 
£s,  tid. ;  and  yet  in  that  case  the  contract  was  held  not  to 
be  exceptive.  In  22ejr  v.  St.  Helen's,  Auckland,  Rex  v. 
Byker  was  fully  considered,  and  was  recognized  as  good 
law.  Then,  as  to  the  mention  that  is  made  of  pay-Satur- 
day,—the  intention  of  the  parties  is  obviously  nothing 
more  than  this;  that  as  on  the  days  on  which  the  wages  are 
paid  the  masters  must  necessarily  be  occupied  in  paying 
the  wagesj  and  the  labourers  in  receiving  them,  the  men 
abaU  not  in  general  be  liable  to  be  fined  for  not  working  on 

(«)  2  Barnw.  &  Cressw.  114;      Adol.  718. 
3DowLfrRyL  33a  (c)   Ante^  i.  21;  4  Bamw.  & 

(b)   Ante,  i.  462;  4  Bam.  &     Adol.  218. 
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18S6.  that  day,  and  that,  on  the  other  hand,  the  masters,  being 

The  KiKo  ^'^^^^^^^'^cs  occupied  on  that  day,  shall  not  be  liable  to  pay 

o.  the  men  for  ''  laying  them  idle."     It  does  not  at  all  follow 

^"*CowpBN.  °^  ^^^"^  ^^^^  *'^*^  ^^^  ™®"  ^^^^  "^^  >"  f^^^  "°^®''  ^^^  control  of 
their  masters  on  the  pay-Saturday.  On  the  contrary,  it 
clearly  appears  from  the  whole  contract,  that  it  was  con- 
templated on  both  sides  that  the  men  were  hired  for  all 
their  time,  and  were  to  have  none  at  their  own  absolute 
disposal.  The  men  were  hired  from  the  5th  April,  1816, 
to  5th  April,  I8l7y  to  hew,  work,  fill,  and  drive  coals,  and 
to  do  such  other  work  as  should  be  necessary  for  the  carry* 
ing  on  the  colliery,  and  as  they  should  be  required  and 
directed  to  do  by  the  owners ;  and  the  '*  terms  and  condi- 
tions,'' mentioned  in  the  contract,  were  merely  regulations 
necessary  for  the  profitable  working  of  the  mine,  and  for 
regulating  the  amount  of  wages,  &c.  The  masters  were  at 
liberty  to  call  upon  the  men  at  any  time  to  do  extra  work. 
The  men  were  bound  at  all  times  to  do  such  work  us  the 
masters  should  deem  necessary  for  the  carrying  on  of  the 
colliery,  and  should  require  them  to  do.  If  so,  they  were 
never  exempt  from  control, — were  never  masters  of  their 
own  time.  Even  regarding  it  as  part  of  the  contract,  that 
on  pay-Saturdays  some  portion  of  the  men  were  not  to  be 
required  to  work  in  the  mine,  still  it  was  entirely  in  the  dis- 
cretion of  the  masters  on  what  pay-Saturday  a  particular 
man  should  work,  and  on  which  he  should  be  exempt. 
Upon  the  whole,  it  is  submitted  that  this  case  falls  within 
the  principle  of  Rex  v.  Byker{a),  Rex  v.  St.  Helen\ 
Auckland  (h),  and  Rex  v.  Osseit'cum-Gawtharpe^c);  for 
that  the  Court  cannot  point  to  any  specific  period  of  the 
year,  whether  for  a  day  or  an  hour,  when  the  men  would, 
under  this  contract,  be  entirely  exempt  from  the  control  of 
their  masters.  On  this  ground  this  case  is  distinguishable 
from  Rex  v.  Gateshead  {d)  (supposing  that  case  not  to  be 

(a)  Supra,  569.  {d)    S  Doivl.  &  Rjl.  333,0.; 

{b)  Ibid.  S  Barnw.  &  Cressw.  117,  n. 

(c)  Ibid. 
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overruled   by  Rex    v.  Ossethcum-Gawthorpe,  which  it  is        1836. 

submitted  that  it  is),  Rex  v.  Birmingham  (a),  and  Rex  v.     j^^  ^^^^ 

Frome  Selwood  (i),  which  will  probably  be  referred  to  on  y. 

^,        ^,         .J  Inhabitants  of 

the  other  side.  CowrEN. 

CressweU  and  Medley,  contrii.  This  is  m  exceptive 
fairing.  This  case  is  governed  by  Rex  v.  Gateshead,  which 
is  indeed  not  so  strong  a  case  as  this.  In  that  case  it  was 
stipulated  that  each  man  should  do  on  each  working-day 
such  a  quantity  of  work  as  should  be  deemed  equal  to  a 
full  day's  work^  and  should  not  leave  the  pit  until  that 
quantity  was  completed,  or  in  default  thereof  should  forfeit 
25.6^.;  and  it  was  held  that  the  expression,  **  each  working 
day/'  intimated  that  there  were  days  when  no  work  was  to 
be  done ;  and  therefore  the  contract  was  considered  to  be 
an  exceptive  hiring.  Here  there  is  a  plain  exception  of 
pay-Saturday.  It  seems  that  on  pay- Saturday  the  men  are 
not  to  work  at  all  when  the  pit  is  working  single  shift,  and 
only  one  half  of  them  when  the  pit  is  working  double  shift. 
When  the  pit  is  going  double  shift,  each  man  is  exempt 
Arom  work  on  alternate  pay-Saturdays.  The  men  are  nei- 
ther to  work  nor  to  be  paid  on  the  pay-Saturday.  There  is 
nothing  whatever  to  shew  that  on  that  day  the  relation  of 
master  and  servant  existed.  Much  less  is  there  any  thing  in 
the  contract  giving  the  masters  any  sort  of  control  over  the 
men  on  Sundays.  On  the  contrary,  the  contract  appears  to 
be  expressly  confined  to  working-days.  Even  on  working- 
days  there  is  nothing  but  a  fine  to  compel  the  men  to  work. 
On  all  these  grounds  this  case  is  perfectly  distinguishable 
from  Rex  v.  Byker  and  Rex  v.  St.  Helen%  Auckland^  and 
falls  within  the  principle  of  Rex  v.  Gateshead  (which  was 
recognized  in  Rex  v.  St.  Helen\  Auckland),  Rex  v.  Bir- 
mingham, and  Rex  v.  Frome  Selwood.  The  last  of  the 
cases  upon  this  subject  is  Rex  v.  'Norton  Bavant  (c).  \Pat' 
teson,  J.  In  that  case  the  servant  was  to  have  a  half  holiday 

(a)   4  Mann.  &  R;l.  691;  9         (b)  1  Barnw.  &  Adol.  807^ 
Bamw.  &  Cressw.  925.  (c)  ^nte,  iv*  68f . 


66S  CASES  IK  THE  KIKG'S  BENCH, 

1836.        on  Saturday.    Here  he  is  to  have  a  whole  one  on  pay^ 

'^;r^      Saturday.] 
The  Kino  "^ 

V, 

^CowMw  ^  ^""^  Den  MAN,  C- J.— There  is  a  little  ambiguity  in  the 
way  in  which  this  case  is  settled.  The  case  states  that  the 
workmen  were  hired  from  5th  April,  1816,  to  5th  April, 
1817,  to  hew,  work,  fill,  and  drive  coals,  and  to  do  such 
other  work  as  should  be  necessary  for  the  carrying  on  the 
said  colliery,  and  as  they  should  be  required  and  directed  to 
do  by  the  owners,  &c.,  at  the  respective  prices,  and  on  the 
following,  amongst  other  terms  and  conditions  therein 
contained — That,  &c.  That  is  not  a  satis&ctory  mode  of 
setting  out  the  contract.  I  think  that,  stated  as  it  is,  the 
proper  construction  of  the  contract  is,  that  the  pauper  was 
to  do  such  woHl  as  might  be  deemed  necessary  to  the  car- 
rying on  the  colliery  and  he  might  be  required  to  do,  having 
reference  to  the  terms  and  conditions,  or  according  to  tlie 
description  thereinafter  contained.  Then  I  see  no  reason 
to  doubt  that  this  is  an  exceptive  hiring.  There  is  an  ex- 
ception of  Sunday  and  pay-Saturday,  on  both  of  which  the 
workman  was  to  be  bis  own  master. 

LiTTLED ALE,  J. — 1  am  of  the  same  opinion.  There  is, 
at  least,  one  day  in  the  fortnight  clearly  excepted.  On  that 
short  ground  I  think  the  determination  of  the  sessions 
wrong. 

Pattbson,  J. — I  also  am  of  the  same  opinion,  on  the 
short  ground  that  this  is  a  contract  to  work  eleven  days  in  a 
fortnight. 

WrLLiAMS,  J.,  concurred. 

Order  of  Sessfons  quashed. 
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The  King  v.  The  Inhabitants  of  Wistow. 

Upon  appeal  by  the  Rev.  George  Mingajfe^  clerk,  rector  A  com  rent 

of  the  parish  of  Wistow,  Huntingdonshire,  against  a  rate  ^cTfor^'fnclos- 

made  for  the  relief  of  the  poor  of  that  parish,  on  l6th  ing  lands  and 

October,   1834,  the  sessions  quashed  the  rate,  subject  to  tithe^to  th^ 

the  opinion  of  this  Court  upon  the  following  case:  i^ctor  in  lieu 

Previously  to  the  year  1830,  the  rector  of  the  parish  of  ratable  to  the 

Wistow  was  entitled,  in  right  of  his  rectory,  to  the  tithes  of  relief  of  the 

/   ,,      ,  .  .  .        poor,  unless 

com,  gram,  hay,  and  all  other  great  and  small  tithes  arising  there  be  an 

wkUn  that  parish,  but  on  3d  May,  1830,  an  act  of  parlia-  of^'j^'^l^o"^ 

ment  was  passed  for  inclosing   the  said  parish,  and  for      Where 

extinguishing  the  tithes  in  the  said  parish,  which  act  is  to  be  commissimier 

considered  as  forming  part  of  this  case.  appointed  un- 

By  sect.  25  of  that  act,  it  was  enacted  as  follows :  ''  The  act  is  directed 

said  commissioner  of  iaclosure  shall,  and  he  is  hereby  re-  ^  ascertain 
.      .  .  .....  the  yearly  va- 

quired  to  ascertain  and  distinguish  the  yearly  value  of  all  lueofall  the 

the  tithes,  and  of  all  moduses,  compositions,  and  other  pay*  ^'^^'^^    ^ 

ments,  if  any,  in  lieu  of  tithes,  arising  out  of  and  from  any  in  making 

of  the  lands  in  the  parish  of  Wistow,  hereby  directed  to  be  Jj]^  ti'theTof "' 

divided,  allotted,  and  inclosed,  and  out  of  and  from  all  gar-  ^^  ^^^^^  are 

dens,  orchards,  and  other  ancient  and  inclosed  lands  and  ed  eqaal  in 

grounds  in  the  said  parish,  and  due  and  payable  to  the  rec-  J?^"®  *^  ^°®" 

tor ;  and  in  making  such  valuation,  the  tithes  of  all  such  the  annual  net 

lands  hereby  directed  to  be  divided  &c.,  and  of  all  the  an-  [aid^?4nd^a 

cient  and  inclosed  lands  (except  the  inclosed  fen  lands)  as  corn  rent  equal 

shall  be  arable,  shall  be  deemed  equal  in  value  to  one-fifth  the  tithes ^s  to 

part  of  the  annual  net  value  of  the  said  lands,  and  the  tithes  ^  settled  and 

of  all  such  inclosed  fen  lands  shall  be  deemed  equal  in  value  due  propor^ 

to  one-seventh  part  of  the  annual  net  value  of  such  inclosed  f^^"/  "P?P  ^® 

*^  land9,andtobe 

fen  lands ;  and  the  tithes  of  all  other  lands  in  the  said  parish  payable  to  the 
shall  be  deemed  equal  in  value  to  one-eighth  part  of  the  o^^^upj^n  of 
annual  net  value  of  all  such  other  lauds,  after  deducting  the  the  lands,--- 
lands  set  out  for  roads,  and  the  allotments  hereinbefore  liable  to  be 
directed  to  be  set 'out  for  the  purposes  of  getting  stone,  rated  mre- 
cbalk,  gravely  and  other  materials;  and  the  commissioner  com  root. 
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1836.        shall,  and  he  is  hereby  required,  in  the  next  place,  to  ascer- 
^'^^^^"^^      tain  the  average  price  of  a  bushel  of  good  marketable  wheat, 
9.  in  the  county  of  Huntingdon,  for  seven  years  next  before 

Inl»ibitant9  of  th^  passing  of  this  act,  and  shall  in  and  by  his  award,  or  by 
some  previous  writing  under  his  hand,  and  to  be  annexed 
thereto,  ascertain  and  distinctly  set  forth  how  many  bushels 
of  such  wheat  will  in  his  judgment  be  equal  to  the  annual 
value  of  the  said  tithes;  and  after  such  valuation  and  ascer- 
tainment, the  commissioner  shall,  and  he  is  hereby  required, 
to  determine  what  sum  of  money  shall  be  equal  to  the  value 
of  the  quantity  •f  wheat  so  ascertained  by  him,  and  such 
sum  of  money  shall  be  charged  and  apportioned  by  the 
commissioner,  upon  such  lands  and  tenements  of  each  and 
every  proprietor,  and  in  such  manner  as  he  shall  think 
equitable;  and  such  sum  of  money,  when  so  apportioned 
and  charged,  shall  be  issuing  out  of  the  lands  &c.  which 
shall  be  charged  therewith  by  the  commissioner,  and  shall 
be  paid  and  payable  by  the  person  or  persons  who  for  the 
time  being  shall  be  in  the  occupation  of  such  lands  &c.,  to 
the  said  rector  and  his  successors  for  ever,  unless  altered 
by  the  means  hereinafter  provided,  by  four  equal  quarterly 
payments,  (that  is  to  say,)  on  &c.,  the  first  payment  whereof 
shall  be  made  on  25th  March,  next  after  the  execution  of 
the  award,  or  such  earlier  quarterly  day  of  payment  as  the 
commissioner  shall  by  such  award  or  previous  writing  as 
aforesaid,  direct  or  appoint;  and  the  said  rent  hereinbefore 
made  payable,  shall  be  and  is  hereby  declared  to  be  in  lieu 
and  full  satisfaction  and  discharge  of  all  and  all  manner  of 
tithes,  both  great  and  small,  moduses,  compositions,  and 
other  payments  in  lieu  of  tithes,  arising,  growing,  issuiug 
out  of  and  payable  in  respect  of  all  lands,  tenements,  and 
hereditaments  whatsoever,  in  the  parish  of  Wistow,  (except 
Easter  ofi^erings,  surplice  fees,  and  mortuaries,)  And  from 
and  after  the  apportionment  of  the  said  rent  as  hereinbefore 
provided,  or  at  such  other  time  as  the  commissioner  by  any 
writing  under  his  hand  shall  fix  and  llppoint,  all  and  all 
manner  of  tithes^  and  all  former  moduses  &c.,  witbia  the 
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said  parish,  shall  cease,  determine,  and  be  for  ever  extin*        1836. 

guished ;  but  in  the  meantime  the  said  rector  and  his  sue*      "^-^^^^ 

cessors  respectively,  shall  be  entitled  to  such  tithes  as*he  or  9. 

they  would  have  been  entitled  to  if  this  act  had  not  been  Inhabitants  of 

W18T0W. 
passed. 

The  commissioner,  by  writing  under  his  hand  and  seal, 
bearing  date  3d  October,  1832,  ascertained  and  set  forth  the 
quantity  of  wheat,  in  his  judgment,  equal  to  the  annual  value 
of  the  said  tithes,  and  determined  the  sum  of  money  equal 
to  the  quantity  of  such  wheat,  and  thereby  charged  and 
apportioned  such  suip  of  money  upon  the  lands  and  tene- 
ments of  each  and  every  proprietor  in  the  proportions  set 
forth  in  the  schedule  to  such  writing.  And  the  said  com- 
missioner by  such  writing  directed  and  appointed  the  first 
quarterly  payment  of  such  rent  or  sums  of  money,  to  be 
made  on  25th  December  then  next,  and  fixed  and  appointed 
that  all  and  all  manner  of  tithes,  and  all  former  moduses 
&c.,  within  the  said  parish,  had  ceased,  determined,  and 
were  for  ever  extinguished,  as  and  from  the  29th  of  Sep- 
tember then  last  past. 

The  commissioner's  general  award  was  signed  on  the 
17th  of  January,  1B3S,  the  previous  writing  of  3d  October, 
1832,  being  annexed  thereto;  and  they  are  now  both  inroUed 
with  the  clerk  of  the  peace  for  the  county  of  Huntingdon, 
pursuant  to  the  directions  of  the  act. 

The  rector  of  the  parish,  (the  present  appellant,)  has  ever 
since  been,  and  is  now,  in  receipt  of  the  amount  of  the  said 
com  rent,  in  lieu  of  his  former  tithes,  and  in  October,  1834, 
was  rated  to  the  poor  in  respect  of  such  com  rent. 

The  question  is,  whether  the  rector  is  liable  to  be  rated 
in  respect  of  such  com  rent. 

Campbell,  A.  6.  and  Gunmng,  in  support  of  the  order  of 
sessions.  The  whole  question  in  this  case  turns  upon  the 
effect  of  the  use  of  the  expression  '^  annual  net  value.*' 
\^Paite$on,  J.  There  is  no  clause  of  exemption  in  the  act.] 
There  is  not,  and  it  must  be  admitted  that  if  the  ''  net''  did 
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not  occur  in  the  act,   the  corn  rent  in  question  would, 
-.    J.  according  to  the  decisions  in  Lowndes  v.  Home  {a),  and  Rex 

V.  V.  Boldero  (b),  have  been  liable  to  poor-rates.     If  in  ascer- 

"  Wt8?ow.  ^  Gaining  the  value  of  the  land  the  commissioner  was  bound  to 
deduct  all  charges,  amongst  others  the  poor-rates,  then  it  if 
submitted  that  the  com  rent  ascertained  accordingly,  is  not 
liable  to  be  rated  to  the  relief  of  the  poor,  for  were  it  other* 
wise,  the  rector  would  in  effect  be  twice  rated  in  respect  of 
his  dues.  Suppose  the  gross  annual  value  of  a  certain  par- 
cel of  arable  land  to  be  100/.,  and  the  poor-rate  to  be  50/., 
then  if  the  commissioner  took  50/.  as  being  the  annual  net 
value  of  the  land,  he  would  fix  the  com  rent  at  10/.  If  the 
com  rent  was  itself  to  be  liable  to  the  rates,  the  amount 
ultimately  received  by  the  rector  would  only  be  5/.,  that  is, 
one-tenth  of  the  annual  net  value,  and  only  one-twentieth 
of  the  gross  annual  value  of  the  land.  In  this  case  the 
commissioner  did  undoubtedly  deduct  the  amount  of  the 
pooi^rates  from  the  value  of  the  land  in  the  first  instance, 
in  order  to  obtain  the  annual  net  value  of  the  land;  and  if 
he  was  wrong  in  doing  so,  the  consequence  of  a  double 
rating  follows.  [Patteson,  J.  It  strikes  me,  in  reading  this 
clause,  that  it  may  have  been  supposed  that  the  gross  produce 
of  the  tithes  was  equal  to  one-fifth  of  the  net  annual  value 
of  the  land,  and  that  may  be  intended  to  have  been  adopted 
as  a  convenient  mode  of  calculation.]  If  the  word  ''  net" 
was  meant  to  signify  "  free  from  all  rates**  &c.»  then  it  is 
submitted  that  the  corn  rent  is  not  ratable.  If  it  have  not 
such  meaning,  then  cadet  qusestio.  In  Chatjield  v.  Rus- 
ton  (c),  commissioners  were  to  ascertain  what  yearly  sum 
the  tithes  were  worth,  and  there  was  to  be  issuing  and  pay- 
able to  the  vicar,  out  of  the  lands,  such  yearly  sum,  **  free 
and  clear  of  all  rates,  taxes,  and  deductions  whatsoever;** 
and  it  was  held  that  these  words  exempted  the  vicar  from 
poor-rate  in  respect  of  the  yearly  sum  so  ascertained  and 
payable.    And  in  Mitchell  v.  Fordham(d),  a  com  rent, 

(a)  «  W.  Bla.  1252.  (c)  5D.&R.675;  3B.&C.863. 

(6)  6  Dowl.  &  Ryl.  557 ;  4  Barn.  ((Q  9  D.  ft  R.  335;  6  B.  &  C.  274. 

&  CresBw.  467. 
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**  free  fii>ni  all  taxes  and  deductions  whatsoever,  except 
land  tax/'  made  payable  out  of  the  lands,  in  lieu  of  tithes,     ,-^  ^ 
was  held  not  ratable  to  the  poor.     [Patteson,  J.  It  is  the  «. 

annual  net  value  of  the  land  that  is  spoken  of  in  this  sta-  ^^^^^ 
tttte.]  That  fact  is  relied  upon  to  distinguish  this  case 
from  Rex  v.  Laey{a\  which  will  no  doubt  be  cited  contrji. 
In  that  case,  the  commissioners  for  inclosing  lands  in  the 
parish  of  Whiston,  were  to  ascertain  the  net  value  of  the 
great  tithes  and  moduses  of  the  lands  to  be  inclosed,  and 
affix  a  clear  annual  rent  or  sum  of  money  per  acre,  in  lieu  of 
•uch  tithes  and  as  an  adequate  compensation  for  the  same, 
to  the  rector;  and  in  lieu  of  the  small  tithes,  the  rector  was 
to  have  an  allotment  of  land.  It  was  held  that  the  rector 
was  liable,  in  respect  of  the  rent,  to  be  rated  to  the  repair 
of  the  highways.  The  ground  of  this  decision  appears  from 
the  following  passage  in  the  judgment  of  the  Court,  delivered 
by  Bay  ley  f  J.: — *^  The  question  is,  what  is  here  meant  by 
the  net  value  of  the  great  tithes  and  moduses.  If  by  net  is 
meant,  not  only  allowing  for  the  expenses  of  collecting  and 
getting  in,  but  deducting  also  all  parochial  burthens  thereon, 
the  rents  are  exempt;  but  if  the  word  net  refers  only  to  the 
expenses  of  collecting  and  getting  in,  the  act  leaves  them 
liable  to  the  parochial  burthens  they  would  otherwise  have 
to  bear;  and  it  seems  to  us  it  refers  to  the  expenses  of  col- 
lecting and  getting  in  only.  Those  expenses  may  easily  be 
computed :  they  will  seldom  vary,  except  as  the  price  of 
labour  and  the  accidents  of  each  season  vary;  but  the  paro- 
chial burthens  may  vary  in  a  much  greater  degree;  and  had 
it  been  intended  to  exempt  the  rector  from  contributing  to 
themi  in  respect  of  the  com  rent,  it  can  hardly  be  supposed 
that  he  would  have  been  left  liable  in  respect  of  his  allot- 
ments. The  probability  is,  he  would  have  been  wholly 
exempted  or  wholly  liable.''  The  difficulty  arising  from 
the  use  of  the  word  net,  as  applied  to  the  lands,  cannot  be 
solved  in  the  same  way,  because  there  are  not,  as  in  the 
case  of  tithes,  any  such  outgoings  as  the  expenses  of  ''  col- 

(a)  5  Bam.  &  Cressw.  708;  8  Dowl.  k  Ryl.  457. 
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1836.        lecting  and  getting  in/'    The  duty  of.  the  commissioner  in 

^f^\Z^      this  case,  is  to  make  the  same  calculation  that  a  man  who 
The  Kiiro  '       .  , ,        .  *,  , ,  • 

V.  proposed  to  buy  an  estate  would  make.     He  would  mquure 

^°  W^"t  "'*  ^^  ^^^^  ****  ^^®°  ^^^  average  amount  of  the  gross  produce  of 

the  land,  for  the  last  seven  years  probably,  and  then  would 

ascertain  the  average  amount  of  the  poor-rates,  and  other 

charges,  during  the  same  period.     Then  he  would  obtain 

the  net  value  oftheland^  so  as  to  enable  him  to  regulate  the 

amount  of  the  purchase-money.     In  Rex  v.  Lower  Myi^ 

ton  (a),  a  canal  company  was  held  ratable  according  to  the 

annual  profit  which  the  subject  of  their  occupation  within 

each  parish  produced,  and  such  annual  frofit  was  held  to  be 

the  rent  which  a  tenant  would  give,  he  paying  the  poor-rates 

and  the  expenses  of  repairs,  and  the  other  annual  expenses 

necessary  for  making  the  subject  of  occupation  productive. 

So  in  Rex  v.  Hull  Dock  Company  (&),  the  company  were 

rated  at  the  full  value  of  their  works,  without  deducting  the 

poor-rates,  under  an  act  which  made  property  within  King- 

ston-upon-Hull  ratable  according  to  its  *'  worth  or  value;" 

and  it  was  held  that  the  rates  ought  to  have  been  deducted. 

Rex  V.  Boldero{c)  was  decided  upon  a  statute  in  which  the 

same  words  are  used  as  in  the  act  upon  which  the  present 

question  arises,  with  the  exception  of  the  word  "  net,' 

which,  as  this  act  was  passed  a  few  years  after  the  decision 

of  Rex  V.  Boldero,  may  reasonably  be  supposed  to  have 

been  introduced  with  a  view  to  withdraw  the  com  rents  in 

question,  from  the  operation  of  that  decision.     [Palte$on,J. 

If  that  were  so,  it  is  a  pity  the  legislature  stopped  where 

they  did.     Their  intention  might  have  been  made  much 

clearer.]    Certainly,  it  might  have  been  made  so  clear,  that 

no  question  could  have  been  raised  upon  the  act;  but  it  is 

submitted  that  in  point  of  law  the  matter  is  clear.    In  Rex 

V.  Boldero,  LUtledale,  J.  observes,  that  the  ability  of  the 

rector  was  not  diminished  by  the  extinguishment  of  the 

(a)  4  Mann.  &  Ryl.  711;   9      &Cre8sw.  516. 
Bsrn.  &  Cressw.  810.  (c)  6  Dowi.  k  Ryl.  557;  4  Bam. 

(6)  5  Dowl.  &  Ryl.  359;  3  Bam.      &  Cressw.  467. 
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tithes.     Here  it  would  be  so,  if  the  rent  be  liable  to  the        1836. 

poor-rates,  because  they  would  in  fact  be  twice  rated ;  and 

therefore  the  observation  of  Litiledale,  J.  makes  Rex  v. 

Boldero  in  some  measure  an  authority  in  favour  of  the  ^°  w^II^thw  ^^ 

rector. 

Sir  W.  W.  Follett,  (with  whom  were  Pryme  and  Tomlin" 
son,)  having  referred  to  Rex  v.  Lacy  and  Rex  v.  Boldero, 
observed,  that  though  the  word  net  should  be  taken  to  mean 
''  clear  of  all  rates  &c.,"  still  it  did  not  follow  that  the  corn 
rent  was  to  be  free  from  poor-rates,  for  that  the  legislature 
might  have  considered  the  tithes  equal  to  the  stated  propor- 
tions of  the  value  of  the  land,  after  deducting  the  rates,  8cc. 

(He  was  stopped  by  the  Court.) 

Lord  Denman,  C.  J. — It  appears  to  me  that  the  argu- 
ment of  Sir  Wm,  Follett  may  be  well  founded,  and  that 
although  *'  net**  may  mean  clear  of  all  rates  and  taxes,  yet 
the  corn  rent  may  nevertheless  be  ratable.  I  do  not  know 
that  the  legislature  would  have  given  one-fifth  of  the  gross 
value  of  the  arable  land :  That  is  a  matter  open  to  argument. 
I  think  it  better  to  decide  on  the  more  general  ground 
adopted  by  the  Court  in  Rex  v.  Boldero,  that  unless  there 
be  an  express  exemption  of  the  rents,  they  are  liable  to  the 
ordinary  parochial  burthens.  This  groand  of  decision  fur- 
nishes a  rule  which  prevents  all  doubt;  and  in  adopting  it, 
I  think  we  are  fully  borne  out  by  the  authorities. 

LiTTLEOALE,  J. — In  general  the  rector  is  entitled  to 
one-tenth  of  the  gross  produce  of  the  land,  and  may  go  with 
carts  and  take  it  in  kind.  If  he  does  so,  he  is  liable  to  pay 
tithes.  Instead  of  one-tenth  of  the  gross  produce  of  the 
land,  this  act  gives  the  rector  one-fifth  of  the  annual  net 
value  of  the  arable  land,  and  other  proportions  of  the  net 
annual  value  of  other  lands.  The  annual  net  value  is  the 
value  to  the  owner,  after  deducting  the  poor-rates,  sewers- 
rates,  and  we  will  say  the  land-tax,  and  the  expenses  of 

VOL.  VI.  P  P 
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1836.         manuratice  and  cultivatioDy  and  of  convertiDg  the  produce 

^^^"^^^^       into  money.     It  is  wrong  to  say  that  the  rector  would  be 

y^  twice  rated.     In  point  of  fact^  when  the  calcuhition  is  made 

Inhabitants  of  of  the  amount  at  which  lands  should  be  rated,  the  amount 

WlSTOW. 

of  the  tithes  is  deducted,  and  tithe-free  lands  are  rated 
higher  than  lands  which  are  subject  to  tithes. 

Patteson,  J, — In  Rex  ▼.  Boldero^  the  Court  said  de- 
cidedly, that  unless  there  is  an  actual  exemption  in  the  act 
of  parliament,  com  rents  given  in  lieu  of  tithes  are  ratable 
to  the  relief  of  the  poor.  This  is  a  broad  ground  of  deci- 
sion,  and  it  is  desirable  to  adhere  to  it.  There  must  be 
some  clause  of  exemption.  Then  it  is  said  that  in  this  case 
there  is  a  clause  of  exemption, — that  the  word  *^  net''  has 
that  effect,  because  it  makes  it  necessary,  in  ascertaining  the 
value  of  the  land,  to  deduct  the  amount  of  poor-rates.  The 
word  net  is  omitted  when  speaking  of  the  annual  value  of 
the  tithes,  and  is  only  used  in  speaking  of  the  land.  The 
whole  question  turns  upon  the  use  of  this  word,  for  it  is 
conceded  that  but  for  that  word  the  com  rent  would  be 
ratable.  What  is  meant  by  the  act  is,  that  one-fifth  of  the 
net  annual  value  of  the  land,  shall  be  deemed  equal  to  the 
^ross  annual  value  of  the  tithes.  Upon  the  whole,  it  appears 
to  me  that  the  money  paid  in  lieu  of  tithes  is  ratable. 

Williams,  J. — The  whole  question  arises  from  the  eer^^ 
tain — or  it  may  be  called,  the  ar&flrary—- mode  given  for 
ascertaining  the  value  of  the  tithes.  Instead  of  inquiring 
directly  as  to  the  value  of  the  tithes,  the  commissioners  are 
to  ascertain  the  net  annual  value  of  the  land,  and  one^fifth  of 
that  value  is  to  be  deemed  the  value  of  the  tithes.  We  can- 
not inquire  whether  or  not  the  given  proportion  is  sufficient. 

.The  word  relied  on  only  affects  the  quantity  that  the  rector 
is  to  have  in  lieu  of  his  tithes,  and  does  not  affect  his  liabi- 
lity to  be  rated.  A  compensation  given  in  lieu  of  tithes 
must  follow  the  fate  of  the  tithes  themselves,  in  this  respect, 

.  unless  expressly  exempted. 

.   .       Order  of  Sessions  quashed. 


TEIKITY  TERM,  VI  WILL.  IV.  575 
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Rex  v.  The  Inhabitants  of  Sourton. 

Upon  appeal,  aa  order  for  the  removal  of  Ann  T,  Soper,  Upon  the  trial 

spinster,  from  Lamerton  to  Sourton,  in  Devonshire,  was  ^to^'t*^'*^". 

confirmed,  subject  to  the  following  case : —  timacy  of  a 

The  respondents  proved  the  birth  of  the  pauper,  twenty-  ^^^  during 

five  years  ago,  in  Sourton.    The  appellants  called  John  the  marriage 

Tickle,  who  proved   that   he   had    been   married   jto   the  neither  A.  nor 

pauper's  mother,  in  Sourton,  seven  years  before  the  pauper  ^' "  *  ^?™" 

petent  witness 

was  bom, — which  was  further  proved  from  the  marriage-  to  prove  the 

register.     He  then  proved  that  he  had  since  gained  a  settle-  °°°"*^<^®**  ^^ 

ment  by  renting  a  tenement,  which  he  had  occupied  about     Nor  can 
^.         .    £  ^  i-ii-ft  their  evidence 

twenty-five  years,  at  Chfton.  of  facts,  from 

The  respondents   relied  on  proving  the  non-access  of  ^^^^^  "on- 
r  r      m-  ,1  i  •        -^  ,    V      .        i      -ii     •  •  r  ^ccess  mav  be 

Jonn  Iickie  to  his  wife,  and  thereby  the  illegitimacy  of  inferred^  be 

the  pauper.    They  called  one  Soper,  and  partly  from  his  J^^eived  for 

evidence  and  partly  from  the  cross-examination  of  John 

Tickle,  the  sessions  found  the  following  facts :  —That  the 

mother's  general  residence,  for  a  year  previous  to  the  birth 

of  the  pauper,  was  in  Sourton ;  that  the  pauper  went  by 

the  name  of  Ann  Tickle,  though  called  Ann  Tickle  Soper  in 

the  order  of  removal ;  that  John  Tickle  had  removed  from 

Sourton  to  Clifton  (one  hundred  miles  distant)  about  five 

years  before  the  pauper's  birth,  and  that  his  general  resi- 

^dence  from  that  period  to  the  present  time  had  been  at  the ' 

latter  place.  It  further  appeared  from  the  cross-examination 

of  John  Tickle,  that  during  his  residence  at  Clifton  he  had 

been  living  in  incestuous  intercourse  with  his  wife's  sister, 

who  had  borne  him  children. 

The  sessions  were  satisfied  with  the  proof  of  non-access, 

if  they  were  right  in  admitting  the  evidence  of  John  Tickle, 

without  which  they  had  not  sufficient  grounds  to  find  the 

fact  of  non-access.     If  that  evidence  was  inadmissible,  the 

order  was  to  be  quashed ;  if  it  was  admissible,  the  order 

was  to  be  confirmed. 
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1836.  Praed,  in  support  of  the  order  of  sessions.     The  ques- 

^"^^^^      tion  intended  to  be  raised  is,  whether  Jo/rit  Tickle  was  legally 

9.  competent  to  give  any  evidence  with  a  view  to  the  proof  of 

Inhabitants  of  (he  fo^t  of  non-access.     He  was  called  by  the  appellants  to 

OOURTOK.  ...  -f  t  M. 

prove  his  marriage  with  the  pauper's  mother  previously  to 
the  birth  of  the  pauper,  and  that  he  had  gained  a  settlement 
in  Clifton  by  renting  a  tenement.  He  was  cross-examined 
as  to  his  place  of  residence,  and  he  stated  that  for  five  years 
before  the  birth  of  the  pauper  he  had  lived  apart  from  his 
wife,  and  was  resident  a  hundred  miles  distant  from  her. 
The  objection  to  John  Ticklers  evidence  was,  that  a  parent 
cannot  bastardise  his  own  children.  The  rule,  which  is  said 
to  be  founded  in  decency,  morality  and  policy,  is,  that  par- 
ties shall  not  be  permitted  to  say,  after  marriage,  that  they 
have  had  no  connection  :  Goodright  v.  Moss  (a).  But  it  is 
submitted  that  the  rule  does  not  apply  to  a  mere  statement  of 
facts,  tending  to  shew  that  within  a  certain  time  no  intercourse 
has  taken  place,  but  only  to  direct  evidence  of  the  fact  itself; 
and  that,  moreover,  it  will  be  found  upon  the  authorities  to 
be  applied  to  the  mother  only.  It  is  difficult  to  see  how  evi- 
dence, such  as  that  given  by  Tickle  upon  his  cross-examina- 
tion, can  be  said  to  be  inadmissible.  Is  it  entirely  inadmis- 
sible, or  is  it  merely  not  to  be  taken  for  this  one  purpose? 
It  was  laid  doM'n  in  Rex  v.  Cliviger  (b),  that  husband  and 
wife  cannot  be  permitted  to  give  any  evidence  that  may 
even  tend  to  criminate  each  other;  but  this  rule  was  said, 
in  Rex  v.  The  Inhabitants  of  All  Saints,  in  Worcester{c), 
to  have  been  laid  down  in  terms  much  too  general,  and  re- 
cent decisions  have  established  that  the  husband  and  wife 
may  give  evidence  which  may  criminate  or  contradict  each 
other,  provided  the  consequence  be  not  immediate.  In  Rex 
v.  Inhabitants  of  Bathwick{d)  the  rule  was  confined  to 
cases  where  the  husband  or  wife  is  directly  interested. 
This  inquiry,  so  far  as  respects  John  Tickle,  was  res  inter 

(a)  Cowp.  591.  (c)  6  Mauie  &  Seiw.  194. 

(6)  2  T.  R.  S6S.  (d)  S  Barn,  fir  Adol.  039. 
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alios  acta.    It  was  a  question  between  two  parishes^ — which         1836. 
of  them  was  liable  to  maintain  the  pauper  and  his  family.     ^.    ^ 
[Lord  Demnan,  C.  J.  This  case  does  not  set  out  the  evi-  y. 

dence,  and  it  is  difficult  to  see  what  evidence  John  Tickle  ^"^orton.^^ 
gave.]  Upon  a  question  whether  a  child  is  legitimate  or 
notf  both  parents  are  competent  witnesses  as  to  some 
facts  by  which  the  child  would  be  shewn  to  be  illegitimate. 
Tbusy  it  appears  from  Rex  v.  Bramley{a),  Rex  v.  St. 
Peter\  Worcestershire  (6),  and  Standon  v.  Standon  (c), 
that  the  (reputed)  husband  and  wife  are  competent  to 
disprove  the  marriage.  The  last  case  was  Standon  v. 
Edwards  (d),  which  came  before  Lord  Thurlow,  and  there 
his  lordship  said^ ''  Certainly  a  father  coming  to  bastardize 
bis  own  issue,  though  a  legal  witness,  comes  forward  under 
a  cloud  of  suspicions."  [Lord  Denman,  C.J.  The  ques- 
tion in  those  cases  was,  as  to  the  validity  of  the  marriage. 
Here  the  marriage  is  not  disputed.]  If  parents  can  dis- 
prove the  marriage,  which  must  necessarily  bastardize 
their  children,  there  is  no  reason  why  they  should  not  be 
allowed  to  prove  other  facts  involving  that  consequence. 
The  rule  of  policy  laid  down  in  Goodright  v.  Moss,  will  be 
found,  upon  an  examination  of  the  cases^  to  be,  that  the 
wife  alone  is  incompetent  to  prove  the  non-access  of  the 
husband,  and  the  testimony  of  the  wife  even  has  been  re- 
ceived in  some  cases  along  with  that  of  other  witnesses,  to 
prove  facts  which  tended  to  shew  non-access.  [Lord  2>e/i-* 
man,C.J,  The  decisions  never  rested  upon  that  distinction.] 
In  Rex  V.  Bedel  {e)  the  wife  proved  in  terms  that  the  hus- 
band had  no  access  to  her;  and  she  also  proved  some  other 
facts  as  to  the  marriage.  It  was  held  that  although  the 
wife  was  not  admissible  as  a  witness  to  prove  non-access, 
yet  she  was  a  competent  witness  to  a  certain  extent.     In 

(fl)  6  T.  R.  330.  (d)  I  Yes.  jun.  133. 

(6)  Bull.  N.  P.  U9;  S.C.  Burr.  (c)   Cases  Temp.  Hardw.  379} 

S.  C.  25.  2  Stra.  941  and  1076. 
(e)  Peake,  N.  P.  C.  45. 
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1836.         Rex  V.  Reading  {a)  the  wife  proved  that  within  a  certain 

1^\^      time  her  husband  had  no  access  to  her.  and  other  witnesses 
The  King  ' 

V.  proved  the  husband  to  be  within  seven  miles  of  her  at  that 

^ouISSk.  "^  ^^°*^-  ^^^  ^^"^  •^^^^  ^^^^  although  the  wife  ought  not  to 
be  permitted  to  prove  the  want  of  access,  which  might  be 
notorious  to  the  whole  neighbourhood!  yet  she  might  prove 
incontinence  on  her  part.  [Patteson,  J.  For  the  purpose 
of  fixing  a  particular  man  as  the  father  of  a  child,  it  might 
be  neceisary  to  permit  the  wife  to  prove  the  fact  of  criminal 
intercourse.  But  it  is  not  in  the  same  manner  necessary 
that  the  husband  should  be  admitted  to  prove  that  he  was 
living  at  a  distant  place.]  In  Pendril  v.  Pendril{b)f  upon 
a  question  of  access  or  non-access»  Lord  Raymond  would 
not  suffer  the  wife^s  declaration,  that  she  should  not  know 
her  husband  by  sight,  till  after  she  had  been  produced  on 
the  other  side,  and  denied  the  declaration  upon  cross- 
examination, — the  fact  of  the  marriage  not  being  disputed^ 
but  only  the  legitimacy  of  the  issue*  In  Rex  v.  Kea  (c)  it 
was  held  that  the  mother  could  not  prove  the  non-access  oi 
the  husband,  because  it  would  be  contrary  to  decency  and 
morality.  John  Tickle  was  in  fact  called  to  prove  the  legi- 
timacy of  the  pauper.  Assume  that  he  had  proved  not 
only  his  marriage,  but  constant  access — and  for  that  pur- 
pose he  is  clearly  admissible,-— might  he  not  have  been  croM- 
examined  as  to  those  facts  ?  [Lord  Denman,  C.J.  Are  you 
not  assuming  too  much  when  you  suppose  he  was  called  to 
prove  the  legitimacy  of  the  pauper?  Was  he  called  to 
prove  more  than  that  he  had  been  married  to  the  pauper's 
mother?]  Is  he  not  to  be  cross-examined  as  to  that 
fact  ?  Certainly  he  may :  yet  his  answer  might  have  the 
effect  of  shewing  the  child  a  bastard, — as  if  the  marriage 
was  defective.  The  statement  by  John  Tickle,  that  he 
had  been  living  at  Clifton  for  the  last  thirty  years,  does  not 
of  necessity  prove  non-access  to  his  wife.     But  surely  the 

(a)  Bull.  N.  P.  113;  Cas.Temp.         {b)  Bull.  N.  P.  118  a;  2  Stnu 
Hardw.  79.  925. 

(c)  11  East,  13S. 


TRINITY  TERM,  VI  WILL.  IV.  S79 

Court  of  Qaarter  Sessions  were  at  liberty  to  draw  that        1636. 

ioference  from  that  fact  and  the  other  circumstances  of  the     JiT'X^ 

The  KiMQ 
case.     It  must  be  recollected  that  John  Tickle's  evidence  v. 

was  material  to  prove  his  subsequent  settlement  in  Clifton,  ^"^^aww/^ 
but  it  cannot  be  disputed  that  his  cross-examination  was 
with  the  express  object  of  proving  non-access.  [Lord 
Dentnan,  C.  J.  If  the  object  really  is  to  make  out  by  his 
evidence  the  fact  of  non-access,  does  not  the  common  rule 
of  law  apply?]  In  Gaodright  v.  Moa$  Lord  Mansfield 
says^  as  to  the  first  question  (whether  the  father  and  mother 
could  have  been  examined  upon  the  question  whether  a 
child  was  bom  before  or  after  marriage), ''  I  should  as  soon 
have  expected  to  bear  it  disputed  whether  the  attesting  wit- 
nesses to  a  bond  could  be  admitted  to  prove  the  bond.  I 
have  known  it  done  over  and  over  again,  and  it  is  much  too 
clear  to  admit  of  a  doubt."  [Patteion,  J.  It  does  not  seem 
to  be  disputed  that  the  parents  may  bastardize  their  issue  by 
giving  evidence  of  any  other  fact  besides  non-access.]  Sup* 
pose  a  case  where  the  father  had  been  abroad  for  two  or  three 
years,  would  the  mother  be  competent  to  prove  the  time  of 
birth  ?  She  would.  Yet  the  effect  would  be  to  bastardize 
the  issue  by  raising  the  inference  of  non-access.  What  is 
the  foundation  of  the  rule  ?  That  it  would  be  contrary  to 
decency  and  morality  if  the  parents  were  to  say  that  there 
bad  not  been  access.  It  cannot,  however,  be  said,  that  to 
permit  John  Tickle  to  give  this  evidence  would  be  contrary 
to  decency  and  morality.  The  observations  of  Lord  Ellenr 
borough,  in  Rex  v.  Luffe{a),  are  conformable  to  the  position 
of  law  which  is  now  contended  for. 

Crotoder,  contri,  was  stopped  by  the  Court. 

Lord  Denm  AN,  C.J. — We  do  not  think  it  necessary  that 
we  should  hear  the  other  side.  Indeed  it  is  desirable  that 
we  should  not  do  any  thing  which  may  imply  any  doubt 
whaiever  as  to  the  rule.    The  rule  is,  that  neither  the  mo* 

(a)  8  £aftt>  193. 
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1836.        ther  nor  her  husband  is  competent  to  prove  non-access.     It 

'''^^'^^^      15  to  be  taken  as  an  indisputable  rule  of  law,  that  for  the 
The  Kino  ^  .  ^  ..,.,.  . 

v.  purpose  of  proving  non-access  neither  the  husband  nor  toe 

^"so^"*"^'  °^  wife  can  be  admitted.  Although  the  precise  questions  and 
answers  put  to  and  given  by  John  Tickle  are  not  stated  in 
the  case,  yet  it  is  impossible  not  to  draw  the  conclusion 
from  what  is  stated,  that  this  person,  who  was  called  on  the 
part  of  the  appellants,  was  cross-examined  for  the  purpose 
of  making  out  circumstances  from  which  it  was  intended 
to  raise  the  inference  of  the  fact  of  non-access.  When  the 
husband  was  questioned  as  to  his  course  of  life,  with  the 
avowed  purpose  of  proving  non-access  to  his  wife^  the  rule 
of  law  immediately  applied.  The  sessions  were  satisfied 
of  the  fact  of  non-access,  provided  they  were  right  in  ad- 
mitting the  evidence  of  John  Tickle,  but  without  it  they 
had  not  sufficient  ground  for  finding  that  fact.  It  is  quite 
evident  that  the  sessions  have  admitted  the  husband  to 
prove  facts  which^  by  the  clear  and  obvious  rule  of  law,  he 
was  incompetent  to  prove. 

LiTTLEDALE,  J. — The  scssious  have  stated  that  they 
were  satisfied  with  the  proof  of  non-access  if  they  were 
right  in  admitting  the  evidence  of  Tickle,  without  which 
they  had  not  sufficient  grounds  to  find  the  fact  of  non- 
access;  and  the  question  is,  whether  they  were  right  in 
admitting  that  evidence.  I  entirely  concur  in  the  rule 
laid  down  by  Mr.  Starkie  {a),    Upon  that  it  might  be  a 

(a)  The  rule  is  thus  laid  down  of  necessity/'    He,  however,  adds 

by  Mr.  Starkie  in  the  1st  edition  this  note, — **  In  the  case  of  Good- 

of  his  Treatise  on  Evidence,  vol.  ii.  right  v.  Afosf,  Cowp.  591,  Lord 

p.  923,  "  It  has  been  said  that  the  Mansfield   says,  '  It   is    a    rolei 

mother  J  being  a  married  woman,  founded  in  decency,  morality  and 

is  not  competent  to  prove  the  non-  policy,  that  the  parties  shall  not 

access  of  the  husband,  as  it  seems,  be  permitted,  after  marriage,  (o 

upon  a  principle  of  public  policy,  say  that  they  bad  no  connexion^  ^ 

which  prohibits  the  wife  from  be-  Tlie  same  passage  occurs  without 

ing  examined  against  her  husband  alteration  in  the  2nd  editioo  of  the 

in  any  matter  which  aflPects  his  in-  work,  vol.  ii.  p.  139. 
terest  or  character,  unless  io  cases 
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question  whether   the  rule  went  further  than  this, — that        i8S6. 
the  husband   or  wife  cannot  be  asked  as  to   the  direct      ^^^^'^^^ 
lact    of    non-access ;    but    it    appears    to    me   to    go  a  9, 

great  deal   farther,  and    that  the   rule   ought  to  be  ex-  Inhabitants  of 

,  .  SOURTON. 

tended  to  all  questions  whatever  which  have  a  tendency 
to  prove  the  fact  of  access  or  non-access.  Suppose  an 
issue  as  to  legitimacy  to  be  sent  to  be  tried  upon  a  ques- 
tion whether  the  husband  had  access  to  the  wife  from  such 
a  time  to  such  a  time.  In  that  case  neither  husband  nor 
wife  could  be  admitted  to  prove  the  negative.  Their  evi- 
dence ought  to  be  rejected  altogether.  Now,  in  the  pre- 
sent case  the  whole  object  of  the  cross-examination  of 
John  Tickle  was  to  prove  the  fact  of  non-access  by  him  to 
his  wife.  It  is  admitted  that  the  questions  were  asked 
with  that  object,  and  though  he  might  have  proved  the 
facts  stated  by  him  for  any  other  purpose,  yet,  in  as  far  as 
his  evidence  went  to  prove  non-access,  it  ought  not  to  have 
been  allowed.  His  evidence  ought  to  be  regarded  as  if  it 
had  never  been  given  at  all.  It  was  as  much  inadmissible 
as  if  he  had  been  asked  as  to  the  direct  fact  of  non-access. 

Pattbson,  J. — It  is  very  much  to  be  regretted  that  the 
sessions  have  stated  this  case  in  the  manner  in  which  they 
have  done  it.  I  have  very  great  difficulty  in  finding  what 
the  sessions  received  and  what  they  rejected ;  but  accord- 
ing to  my  apprehension  it  seems  that  they  mean  to  submit 
the  question,  whether  the  evidence  of  John  Tickle^  as  far  as 
it  related  to  the  fact  of  non-access,  was  admissible.  There 
is  no  doubt  that  as  John  Tickle  was  called  by  the  appel- 
lants, he  was  admissible  for  some  purposes.  No  doubt  he 
was  competent  to  prove  many  of  the  facts,  as  the  birth,  the 
settlement  acquired  by  himself  in  Clifton,  the  residence 
there ;  but  the  respondents  went  on  to  cross-examine  him, 
in  order  to  shew  that  there  was  not  access.  It  seems  to  be 
admitted  that  John  Tickle  could  not  legally  be  asked  as  to 
the  direct  fact  of  non-access.    It  is  quite  trifling  to  say  that 
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1836.        you  are  not  to  put  the  question  directly,  but  may  put  any 

r^l^      question  leading  up  to  it     Upon  the  issue  of  access  or 

V.  notfaccess,  whether  arising  at  the  sessions  or  upon  the  trial 

^Sou^»  ®^  of  an  issue  out  of  Chancery,  1  am  of  opinion  that  neither 

the  husband  nor  Che  wife  can  be  examined  at  all. 

WiLtiAMs,  J«— 1  was  rather  disposed  to  send  the  case 
back,  that  the  evidence  of  John  Tickle  might  be  set  out; 
but  I  shall  assume,  with  the  rest  of  the  Court,  that  he  was 
examined  with  a  view  to  establish  the  fact  of  non-access^ 
and  that  without  his  testimony  the  sessions  would  not  have 
found  the  fact  Beyond  all  question,  Tickk  was  incompe- 
tent to  give  testimony  on  the  issue  of  access  or  non-access ; 
and  as  the  finding  of  the  sessions  proceeded  upon  evidence 
given  by  him  as  to  that  fact,  the  order  of  sessions  cannot 
be  supported. 

Order  of  Sessions  quashed. 


The  King  v.  The  Inhabitants  of  Aslackby. 

Under  a  de-  UpQN  appeal,  an  order  for  the  removal  of  EUzabeth 
io  Dale  to  Hanton,  widow  of  William  Hatison,  and  her  children,  from 
[Jult  to\eP  *«  P*™"*  ®f  Aslackby  to  the  parish  of  Pointon,  both  in  the 
and  pay  debts  pgrts  of  Kesteven,  in  the  county  of  Lincoln,  was  quashed, 
^d  t^ajthe  subject  to  the  following  case  :— 

residue,  if  any,  j^  1325  William  Hanson,  yfho  had  acquired  a  settlement 
^  eijiiltable^  in  Pointon,  agreed  to  purchase  land  in  Aslackby  for  670/-, 
estate  in  Dale,  j^j^  ^^^^  ^^^  conveyed  to  him  in  fee  in  1828,  and  was 
from  which  he  '  ^r      n   o    •  1.  r  j/\T 

is  irremovable,  immediately  mortgaged  to  Mr.  B-  Smith  for  450/.  (a).  In 
and  in  respect 

of  which,  by  f^^  it  Joes  not  appear  whether  Hanton  died  seised  of  the  land, 
forty  days'  rfr-  ^^  nortgago  was  in  fee  or  for  a  and  in  the  course  of  the  aigoment 
pwt^Cbe  ^•«>-  S"*  *^  »*  «^^  ^^  ^'  it  appears  to  have  been  considered 
guns  a  settle-  ^ 

ment  in  Dale,  whether  the  residuary  interest  be  or  be  not  of  any  value. 

Any  inquiry  therefore  into  the  state  of  the  accounts  and  the  solvency  of  the  estate,  is 
irrelevant  to  the  question  as  to  AJt  settlement  in  Dale. 
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Maj,  1830,  W.Hawon  died  seised  of  the  land,  the  said        1836. 
mortgage  debt,  with  a  considerable  arrear  of  interest,  being 
still  a  charge  thereon. 

By  will,  dated  24ih  May,  1830,  and  legally  executed  for  ^"J^^^^^f 
passing  real  estates,  William  Hanson  devised  all  his  real 
and  personal  estate  to  Caswell  and  Wilkinson,  in  trust  to 
sell  and  to  apply  the  proceeds  in  payment  of  his  debts, 
due  on  mortgage  or  specialty  or  simple  contract,  and  the 
interest  of  debts  carrying  interest,  and  also  his  funeral  ex- 
penses^  and  to  pay  the  residue  to  bis  wife  (the  pauper)  for 
her  own  use  and  bene6t ;  to  which  words  he  added,  "  and 
1  give  and  bequeath  the  same  moneys  and  premises  accord- 
ingly." And  he  appointed  Camell  and  Wilkmson  his 
executors. 

W.  Hamon  died  soon  after  the  date  of  his  will,  which 
was  duly  proved  by  the  executors. 

After  W.  Hamon^B  death,  bis  devisees  and  executors  pos- 
sessed themselves  of  all  his  personal  estate,  consisting  of 
household  goods  and  furniture,  cows,  horses,  waggons,, 
and  stock  in  trade.  They  have  occupied  all  his  real  estate, 
but  have  rendered  no  account  to  his  widow,  who,  with  her 
children,  has  resided  for  the  last  three  years  with  her 
father  in  Aslackby.  Upwards  of  a  year  after  her  husband's 
death,  and  whilst  the  pauper  was  so  resident  in  Aslackby, 
Caswell,  on  her  application  for  assistance,  paid  to  her  30s. 
by  two  payments,  on  account. 

that  the  legal  estate  was  in  the  table  estate  of  tlie  widow.      As 

devisees*    If  it  was  so,  the  mort-  aneiliary  to  the  discharge  of  this 

((age  mast  have  been  for  years.    It  office  or  duty,  CatmeU  and  WUkb^ 

is  conceived,  however,  that  the  ton  would,  however,  be  entitled 

result  must  have  been  the  same  if  to  call  upon  the  mortgagee  for  a 

W,  Hanson  had  died  seised  of  an  conveyance  of  the  legal  estate,  so 

equity  of  redemption  only,  in  which  far  as  such  conveyance  was  neces- 

eaa^CattM  mad  WilkituonwwjXd,  saiy  to  enable  them  to  comply 

by  the  devise,  take  no  estate  or  with  the  requisitions  of  the  wilL 

interest,  but  merely  an  office  or  And  see  Hayes's  Introduction  to 

duty,  to  be  dischai]ged  in  respect  Conveyancing,  2nd  edit.  309  (86); 
of  tiie  land,-*-iD  snbstaooe,  so  ao-  .  Ui^ee's  Concise  Conveyancer^  lcc« 
thority  exerciseable  over  the  equi- 
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1836.  The  respondents  cfilled  the  attorney  for  the  executors 

J^^*^;^      and  devisees,  who  proved  that  the  estate  had  been  put  up 
9.  for  sale,  but  that  no  offer  had  been  made  for  it,  and  that  a 

^"aslacmt^^  '""^S®  arrear  of  interest  had  become  due  since  the  decease 
of  W.  Hanson,  and  that  the  executors  and  devisees  would 
be  glad  to  sell  the  estate  for  the  amount  of  principal  and 
interest.  The  respondents  then  called  Castoell,  who  was 
interrogated  as  to  the  solvency  of  W.  Hanson^s  real  and 
personal  estate;  but  the  appellants  objected  to  the  inquiry 
on  the  ground  that  the  Court  of  Quarter  Sessions  was  not 
the  proper  tribunal  for  such  an  investigation,  and  that  as 
the  pauper,  who  was  alone  interested  in  the  matter,  never 
had  been  apprized  of  the  state  of  her  husband's  affairs,  or 
furnished  with  the  particulars  or  any  account  thereof,  the 
Court  could  not  enter  upon  the  subject  either  of  accounts  or 
of  the  present  value  of  the  estate  remaining  unsold  and  in 
the  occupation  of  the  executors  and  devisees,  as  these  were 
matters  to  be  adjusted  either  by  the  parties  themselves  or 
by  the  Court  of  Chancery.  The  sessions  sustained  this 
objection,  and  quashed  the  order,  subject  to  the  opinion  of 
this  Court  upon  the  admissibility  of  the  evidence,  and  upon 
the  question  whether  the  pauper  took  under  the  will  a  suf- 
ficient estate  to  confer  a  settlement,  in  the  absence  of  any 
adjustment  of  her  husband's  affairs. 

Amos,  in  support  of  the  order  of  sessions.  The  devise 
of  the  residue  of  the  real,  together  with  the  personal  estate, 
after  payment  of  debts,  gave  to  the  devisee  an  equitable 
estate  in  the  land  sufficient  to  confer  a  settlement.  In 
Roper  V.  Ratcliffe{a)  lands  had  been  conveyed  by  John 
Roper  to  trustees  and  their  heirs,  in  trust  to  sell  the  same, 
and  out  of  the  money  to  be  raised  by  such  sale,  and  out  of 
the  rents  and  profits  until  sold,  to  pay  a  mortgage  debt  of 
4000/.  and  interest,  and  other  debts  mentioned  in  a  schedule 
annexed  to  the  conveyance,  and  to  pay  the  surplus  to  such 
person  as  John  Roper  should,  by  writing  under  his  hand 

(a)  9  Mod.  167. 
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attested.  Sic.  or  by  will«  appoint.     Afterwards  John  Roper, 
by  his  will  and  codicils,  bequeathed  several  pecuniary  lega-     ,^   ^ 
cies,  and  devised  and  bequeathed  the  residue  of  his  real  v. 

and   personal  estate   to  Ratclife  aud   Constable.     John  "^^^^^^jf 
Roper  having  died,  RatcUffe  and   Constable  filed  a  bill 
against  one  Edward  Roper,  to  have  the  trust  estate  sold, 
and  to  have  an  account  of  the  profits,  and  (after  the  debts 
and  legacies  were  paid)  to  have  the  surplus  money  arising 
by  sale  equally  divided  between  them.     Edward  Roper, 
by  his  answer,  stated  that  he  was  heir  at  law  to  the  tes- 
tator, and  a  Protestant,  and  that  RatcUffe  and  Constable 
were  then  and  at  the  time  of  the  testator's  death  Papists^ 
aud  as  such  were  rendered  incapable,  by  1 1  &  12  WilL  3, 
c.  4,  of  purchasing  any  lands  or  profits  out  of  lands,    A 
case  was  stated,  and  argued  before  Parker,  C  J.,  Tre^ 
vor,  C.  J.,  and  Powell,  J.,  who,  together  with  Trevor,  M.  R., 
concurred  in  opinion  that  the  devise  of  the  residue  of  the 
real  and  personal  estate  to  RatcUffe  and  Constable,  after 
debts  and  legacies  paid,  was  a  good  devise,  notwithstanding 
the  statute,  for  that  the  surplus  money  was  ^personal  interest 
in  them.   Lord  liar  court,  C,  decreed  accordingly  in  favour 
of  the  plaintiffs.     Edward  Roper  having  appealed  to  the 
House  of  Lords,  it  was  argued  for  the  respondents  that  a 
devise  "wsis  not  a  purcAnse  within  the  statute,  and  that  this 
devise  was  no  more  than  a  pecuniary  bequest,  which  Pa- 
pists were  capable  of  taking,  notwithstanding  the  statute ; 
for  that  it  was  a  standing  rule  of  equity,  that  lands  devised 
for  payment  of  debts  and  legacies  are  to  be  deemed  as 
money,  and  that  money  devised  to  buy  lands  is  deemed  as 
lands,  and  that  it  is  so  also  of  lands  or  money  in  the  hands 
of  trustees.     But  it  was  answered  and  resolved,  that  a 
devise  to  a  Papist,  who  is  a  stranger  to  the  inheritance,  it 
within  the  meaning  of  the  statute ;   and  '*  That  though 
lands  devised  for  payment  of  debts  and  legacies  are  to  be 
deemed  as  money  so  far  as  there  are  debts  and  specific 
legacies  to  be  paid,  yet  still  the  heir  has  an  interest  in  such 
lands  by  a  resulting  trusty  so  far  as  they  are  of  value  after 
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laao.        ,tbe  debts  and  legacies  are  paid ;  and  the  heir  at  law  may 

^^^^^**^       properly  come  into  a  court  of  equity,  and  restrain  the 

V,  vendor  from  selling  more  of  the  lands  than  what  are  neces*- 

Inhabitants  of  gg,y  ^^  j^ise  money  sufficient  to  discharge  the  debts  and 

■ASLACKBT.  .  , 

legacies,  and  to  compel  the  devisee  to  convey  the  residue 
to   him,  which  residue   shall   not  be  deemed   as  money, 
neither  shall  it  go  to  the  executors  of  the  testator.     Nay, 
the  heir  in  such  case  may  properly  come  into  a  court  of 
equity,  and  offer  to  pay  all  the  debts  and  legacies,  and  pray 
a  conveyance  of  the  whole  estate  to  him;  for  the  devisee  is 
only  a  trustee  for  the  testator,  to  pay  his  debts  or  legacies. 
This  is  a  privilege  which  has  been  always  allowed  in  equity 
to  a  residuary  legatee;  for  if  he  come  into  court,  and  tender 
what  will  be  sufficient  to  discharge  all  the  debts  and  lega* 
cies,  or  pray  that  so  much  of  the  lands  and  no  more  may  be 
sold  than  what  will  raise  money  to  discharge  them,  this  is 
always  decreed  in  his  favour.     Therefore,  though  lands 
given  in  trust,  or  devised  for  payment  of  debts  and  lega- 
cies, shall  be  deemed  in  equity  as  money  in  respect  of  the 
creditors  and  legatees,  yet  it  is  not  so  in  respect  to  the  heir 
at  law  or  residuary  legatee:  for  in  those  cases  they  shall 
be  deemed  in  equity  as  lands^  (a)    And  in  Rex  v.  Wive- 
tingham{b)  it  was  held  that  an  estate  being  devised  to 
trustees  to  be  sold  to  pay  debts,  and  to  divide  the  surplus, 
if  any,  amongst  A.,  J3.,  and  C — A*  has  an  equitable  interest 
in  the  estate,  and  by  residing  upon  it  forty  days,  gains  a 
settlement.    Lord  Mansfield  there  mentioned  the  case  of 
Roper  V.  Ratcliffe  **  to  shew  that  a  devisee  of  the  surplus 
arising  from  the  sale  of  lands,  after  payment  of  debts  and 
legacies,  has  an  equitable  interest  in  the  lands  themselves, 
it  being  in  his  option  to  pay  the  debts  and  legacies,  and 
keep  the  land."      The  question  whether  the  estate  was 
solvent,  and  whether  therefore  there  could  be  any  residue 

(a)  And  see  S,  C.  Brown's  Cases  pists,  &c.  (C)  7,  6th  and  6th  ed 
in  Pari.  1st  ed.  vol.  i.  450,  2d  ed.  vd.  v.  277, 281 ;  18  Vin.  Abr.  261. 
vol.  V.  360;  Bacon's  Abr.  tit.  Pa-         (()  2  Dougl.  767 ;  S.C.  Caldec. 

isd. 
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comiog  to  the  pauper,  was  immalerial;  for  even  were  the        i83tf. 
estate  proved  to  be  iDsolvent,  this  circumstance  could  not     J^i^^^C^^ 
anect  the  nature  of  the  clear  equitable  interest  m  me  land  «. 

which  the  pauper  took  under  the  devise.  Besides,  the  ^^^JJ^,^^"*^ 
question  is  not  in  its  nature  such  as  the  sessions  could  pro** 
perly  ^tertain.  In  Rex  v.  Edington  (a),  a  cottage,  leased 
for  ninetj*nine  years,  determinable  on  lives,  purchased  by 
the  pauper's  wife  before  her  marriage,  was  in  the  life-time 
of  her  first  husband  conveyed  to  a  trustee,  in  trust  that  he 
should,  by  sale  or  mortgage,  raise  10/.  (for  the  benefit  of  the 
parish,  by  whom  the  family  had  before  been  relieved  to 
that  amount,)  interest  and  charges,  and  after  payment  of 
the  same,  in  trust  to  re-assign  the  premises.  Upon  the 
death  of  the  first  husband,  the  pauper  married  the  widow. 
The  parties  always  remained  in  possession.  It  did  not 
appear  whether  the  money  was  ever  paid,  or  what  was  the 
value  of  the  cottage.  It  was  argued  that  the  whole  interest 
was,  by  reason  of  the  conveyance,  out  of  the  wife,  for  that 
it  was  uncertain  whether  there  would  be  any  residue ;  that 
therefore  the  case  fell  directly  within  Rex  v.  Si.  MichaeFs, 
Bath  (6),  in  which  Lord  Mansfield  said,  **  The  pauper  bad 
only  a  chance  of  a  retidue,  and  had  no  right  to  continue  a 
moment  in  possession."  But  this  argument  was  answered 
by  the  judgment,  in  which  it  was  said  that  the  argument 
against  the  settlement  was  grounded  solely  upon  the  dictum 
of  Lord  ManMfidd  in  Rex  v.  St.  Michaeft,  Bath,  and  that 
in  that  case  the  principal  ground  of  the  decinon  was,  the 
Jiraud  of  the  pauper.  Until  actual  sale,  it  cannot  be  known 
what  is  the  value  of  the  interest:  there  may  be  a  surplus; 
and  until  the  fact  is  ascertained  by  sale  of  the  property,  the 
devisee  of  the  residue  has  an  equitable  interest  sufficient  td 
confer  a  settlement. 

N.  i2.  Clarke  and  Bourne,  contri.    lAter  authorities  than 
those  in  the  time  of  Lord  Manffield  have  laid  down  that  a 

(a)  1  East,  968.  {h)  9  Bon^  680. 
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1836.        mere  equitable  intereU  is  not  sufficient  to  confer  a  settle- 
^"7^      ment.  but  that  there  must  be  a  clear  equitable  estate.    Here 
V.  there  is  no  equitable  estate  in  the  pauper.     1  his  is  the  case 

^AsLic^BY^^^*^  an  estate  being  devised  in  trust  to  sell  and  pay  debts, 
and  to  pay  over  the  residue  of  the  proceeds  of  such  sale  to 
the  pauper.  In  Rex  v.  Geddington  {a)  a  written  agreement 
was  made  for  the  purchase  of  an  estate,  to  be  paid  for  by 
two  instalments ;  the  first  was  to  be  payable  within  a  few 
days  after  signing  the  agreement,  and  the  last  in  seven 
months  afterwards.  The  vendor  was  to  make  out  a  good 
title,  and  on  the  payment  of  the  last  instalment  to  convey 
the  premises ;  but  the  purchaser  was  to  be  let  into  posses- 
sion upon  the  payment  of  the  first  instalment.  The  pur- 
chaser paid  the  first  instalment,  and  was  let  into  possession, 
and  continued  in  possession  for  a  year  and  a  half,  but  the 
last  instalment  was  never  paid,  nor  was  any  conveyance 
ever  executed ;  and  the  purchaser  afterwards  gave  up  the 
contract  upon  receiving  back  part  of  the  first  instalment. 
It  was  contended  that  the  equitable  title  was  complete  from 
the  moment  when  possession  was  given  under  the  contract, 
although  it  might  be  defeasible  on  non-payment  of  the  resi- 
due of  the  purchase  money,  and  that  therefore  the  purchaser 
had  a  sufficient  estate  to  confer  a  settlement.  Holroyd,  J., 
in  the  course  of  the  argument,  said,  "  If  you  shew  that  the 
vendor  and  vendee  stood  merely  in  the  relation  of  trustee 
and  cestui  que  trust,  then  the  latter  would  have  an  equitable 
estate,  and  would  gain  a  settlement.  But  none  of  the  cases 
cited  shew  that  a  court  of  equity  would,  under  the  circum- 
stances of  this  case,  consider  the  estate  to  belong  to  the 
vendee,  as  he  failed  to  pay  the  residue  of  the  purchase 
money."  And  Bay  ley,  J.,  after  referring  to  Rex  v.  Long 
Bennington(b),  said,  *'  Though  an  equitable  estate  is  suffi** 
cient  to  confer  a  settlement,  a  questionable  right  to  go  into 
a  court  of  equity  is  not."  Accordingly,  in  that  case  it  was 
held,  that  the  purchaser  did  not  acquire  an  equitable  estate, 

(a)   3  Dowl.  &  Ryl.  403;   %       (6)  6  Maule  &  Selw.  403, 
Bamw.  &  Cressw.  t2P. 
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80  as  to  gain  a  settlement.     Here  the  pauper  might,  upon  t836. 

payment  of  the  amount  of  the  debts,  have  eone  into  a  court  ^<^^/''^»^ 

r         .         !_                        r         .           \^       \                 .J       J  The  Kino 

of  equity ;  but  a  court  of  equity  would  not  have  considered  v. 

the  estate  to  belong  to  her,  unless  she  had  paid  all  the  ^"Jjahitants  of 
debts  or  tendered  the  amount  in  court.  [Litlledale,  J. 
Here  the  devise  to  Caswell  and  H^ilkinson  gave  them  no 
interest.  This  is  very  different  from  the  case  of  purchasers. 
AH  the  property  beneficially  belonged  to  the  pauper,  subject 
to  the  payment  of  her  husband's  debts.  It  is  true  that 
there  was  a  mortgage  with  arrears  of  interest ;  but  there 
may  have  been  sufficient  personal  estate  to  pay  all.]  She 
would  not  have  a  complete  equitable  estate,  so  as  to  be  able 
to  go  into  a  court  of  equity,  until  she  had  paid  all  the 
debts  (a).  [Littledale,  3.  She  could  not  pay  the  debts. 
The  devisees  and  executors  were,  in  a  manner,  her  agents 
for  the  payment  of  the  debts.  A  court  of  equity  would 
have  ordered  the  personal  estate  to  be  appropriated  to  the 
payment  of  the  debts;  and  if  that  had  been  sufficient,  would 
have  compelled  the  devisees  and  executors  to  convey  to  her. 
She  might  have  tendered  sufficient  money  to  pay  the  debts.] 
As  the  matter  stood,  she  could  not  come  and  say  that  she 
had  a  right  to  reside  upon  the  estate.  How  can  a  party  be 
said  to  be  irremovable  (which  is  the  foundation  of  the 
settlement  by  estate),  when  he  has  no  right  to  reside  upon 
the  estate  ?  In  all  the  cases  cited  contr4,  the  parties  actu- 
ally did  reside  upon  the  premises  in  question.  [Patteson,  J. 
referred  to  Rex  v.  Darlifigton{b),  and  Mr.  Amos  referred 
to  Rex  V.  Houghton  le  Spring  (c),  in  which  it  was  considered 
that  a  party  residing  for  forty  days  in  a  parish  in  which  he 
has  a  real  estate,  gained  a  settlement  thereby,  although  the 
estate  were  in  the  occupation  of  a  tenant.]      In  that  case 

(a)    She  could  not  go  into  a  land,  for  the  purpose  of  enforcing 

court  of  equity  to  compel  a  con-  a  due  execution  of  the  trusts  with 

veyance  whilst  the  prior  trusts  of  reference  to  her  subsequent  inter- 

the  devise  remained  unperformed,  est. 

but  she  could  go  into  a  court  of  (6)  5  Maule  &  Selw.  493. 

equity  as  ultimate  owner  of  the  (r)  1  East,  247. 

VOL.  VI.  Q  Q 
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18S6.  the  estate  was  freehold.  In  all  the  cases  cited  to  shew  that 
an  equitable  interest  is  sufficient  to  confer  a  settlement^  sui^ 
interest  was  coupled  with  an  actual  occupation  of  and  resi- 
Inhabitiints  of  jence  upon  the  property.  Where  a  person  possesses  free- 
hold property  in  a  parish,  he  is  irremovable,  though  not  in 
the  occupation  of  it,  because  be  has  a  right  to  superintend 
it.  This  seems  hardly  to  apply  to  the  case  of  a  mere  equi- 
table interest,  where  the  legal  estate  is  in  the  hands  of 
another.  Rex  v.  Woolpit  (a)  (as  confirming  Rex  ▼•  Gedr 
dh^ton),  Rex  v.  BerkswelUb),  and  Rex  v,CregriHa{c),\9ete 
also  referred  to  in  the  course  of  this  argument 

Had  it  been  shewn  that  there  was  a  surplus,  the  pauper 
might  be  considered  as  having  a  complete  equitable  interest; 
but  not  only  was  this  not  shewn,  but  evidence  to  shew  that 
the  estate  was  not  solvent  was  tendered,*  but  rejected  by  the 
sessions.  The  rejection  of  this  evidence,  it  is  submitted,  was 
wrong. 

LiTTLEDALE,  J.(<2)— It  appears  to  me  that  the  pauper 
had  a  sufficient  estate  to  confer  a  settlement  in  Pointon. 
Her  husband,  being  indebted  by  mortgage  and  otherwise  to 
a  considerable  amount,  devises  in  trust  to  sell  and  to  apply 
the  proceeds  in  payment  of  all  his  debts,  and  also  of  his 
funeral  and  testamentary  expenses,  and  to  pay  the  residue  to 
his  wife  (the  pauper)  for  her  own  use  and  benefit;  to  which 
words  he  added,  that  he  gave  and  bequeathed  the  same 
moneys  and  premises  accordingly.  It  appears  that  the 
estate  is  still  in  mortgage,  and  that  the  devisees  and  execu- 
tors would  be  glad  to  sell  the  estate  for  the  amount  of  prin- 
cipal and  interest.  But  they  have  also  the  personal  estate : 
it  does  not  appear  to  what  extent.  Non  constat,  but  it  may 
be  sufficient  to  pay  off  the  amount  due  to  the  mortgagee, 
and  also  the  other  debts ;  in  which  case  the  pauper  would 
be  entitled  to  a  conveyance  of  the  estate.     If  she  is  so  en- 

(a)  4  Dowl.  &  R^l.  456.  (c)  Ante,  vol.  iv.  455;  2  Add. 

(6)  3  Dowl.  &  Kyi  9;  1  Baraw.      &  Ellis,  536. 
&  Cress w.  542.  (d)   Lord  Denman,  C.  J.,  was 

absent. 
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iitledy  she  has  an  equitable  estate*     Then  it  is  said  tliat  the         lasG. 
pauper  did  not  reside  upon  the  estate.     She  did  not;  but  ^ 

she  resided  in  the  parish.     The  devisees  held,  but  they  did  v. 

not  hold  adversely.  It  appears  to  me  to  be  the  same  thing  ^"J^^lackby.^ 
aa  if  she  bad  resided  upon  the  estate  herself.  It  is  said  that 
the  widow  would  have  no  right  to  go  into  a  court  of  equity 
until  the  debts  were  paid  (a).  That  is  very  true ;  but  she 
has,  nevertheless,  an  equitable  estate.  The  cases  cited  by 
Mr.  Clarke  are  cases  of  purchasers,  which  are  very  different* 
The  only  case  that  seems  to  bear  upon  the  point  is  Rex  v. 
Berksteeli^  There,  a  lease  for  thirty  years«  of  a  cottage,  bad 
been  granted  to  Hands,  who  resided  in  it  above  a  year,  and 
died,  leaving  a  widow  aud  three  daughters.  Administration 
was  granted  to  the  widow,  but  no  distribution  of  the  estate 
was  made.  The  widow,  and,  by  her  permission,  one  of  the 
daughters,  with  her  husband,  afterwards  resided  in  the  cot- 
tage for  some  years.  It  was  held  that  the  daughter,  or  her 
husband  in  her  right,  had  not  any  equitable  estate  in  the 
cottage,  and  that  no  settlement  was  gained  by  their  residence 
in  it.  Abbott,  C.  J.,  says,  **  I  am  clearly  of  opinion  that  the 
pauper  (the  daughter's  husband)  had  not  any  such  interest 
as  would  have  enabled  him  to  say,  ^  I  will  come  and  reside 
on  this  property/  If  the  widow  of  Hands  had  refused  to 
let  him  do  so,  a  court  of  equity  would  not  have  assisted 
him.  The  next  of  kin  had  not  even  an  equitable  interest, 
but  had  a  mere  right  to  an  account,  and  perhaps  upon  that 
it  might  have  turned  out  that  the  widow  had  paid  debts  to  a 
greater  amount  than  the  value  of  the  leasehold  property  in 
question."  Here  the  residue,  after  payment  of  debts,  is  all 
devised  to  the  pauper.  She  might  have  filed  a  bill  to  com- 
pel the  devisees  and  executors  to  pay  the  debts,  and,  if  there 
was  sufficient  i^ithout  selling  the  estate,  might  have  de- 
manded a  conveyance  of  it  to  her.  Until  sale,  I  think  she 
certainly  had  an  equitable  estate. 

The  sessions  were  an  incompetent  tribunal  to  try  whether 

(a)  Vide  ante,  589,  (a). 
QQ2 
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1836.        a  man's  estate  is  solvent  or  not.     Besides,  it  is  quite  imma-' 
_    J.  terial.    The  widow  might  have  had  money  of  her  own  siiffi« 

V.  cient  to  pay  off  the  debts. 

InhabitaiiU  of 

ASLACKBY. 

Patteson,  J. — The  husband,  being  mortgagor  in  pos- 
session,  devises  in  trust  for  sale,  and  to  apply  the  proceeds 
to  pay  off  the  mortgage  and  other  debts, — the  residue  to  his 
wife  for  her  own  use  and  bene&t ;  and  the  question  is,  whe- 
ther she  took  any  equitable  estate.    It  is  immaterial  what 
the  value  of  the  equitable  estate  may  be.     This  is  not  a 
case  under  9  Geo.  1,  c.  7,  s.  5,  of  a  purchase^ — but  of  an 
estate  coming  to  the  pauper  by  operation  of  law.    Roper  v. 
Raieliffe{a)  and  Rei  v.  Natland{b),  are  precisely  in  point. 
The  question  is,  not  whether  the  pauper  had  any  beneficial 
interest,  but  whether  she  had  any  equitable  estate.     The 
situation  of  the  pauper  in  this  case  comes  most  precisely 
within  the  decision  in  Roper  v.  Ratcliffe,  as  stated  by  Lord 
Mansfield  in  Rex  v.  Wivelingham:  and  Rex  v.  Natland, 
which  is  quoted  by  Gould,  J.,  in  the  same  case,  is  also 
much  the  same.    The  pauper  did  not  reside  upon  the  pre- 
mises,  and  it  is  argued  that  she  had  no  right  to  reside.     I 
do  not  know  whether,  under  this  will,  she  would  have  the 
right  to  reside  or  not.     That  might  be  a  question.     The 
devisees  and  executors,  however,  in  fact  resided  as  trustees. 
This  is,  I  think,  a  clear  case  of  trustee  and  cestui  que  trust. 
Rex  V.  Geddington  is  a  case  of  a  purchaser,  and  depending 
upon  the  act  of  9  Geo.  1 ;  and  Hotroyd,  J.,  there  says,  **  If 
you  shew  that  the  vendor  and  vendee  stood  merely  in  the 
relation  of  trustee  and  cestui  que  trust,  then  the  latter  would 
have   an   equitable  estate  and  gain  a  settlement."     This 
comes  exactly  within  that  position.      In  that  case  it  was 
held,  that  no  settlement  was  gained,  because  the  parties  did 
not  stand  in  the  relation  of  trustee  and  cestui  que  trust. 

The  only  remaining  question  is,  whether  the  position  of 
the  pauper  could  be  altered  by  going  into  the  question  of 

(a)  9  Mod.  167.  (b)  Burr.  S.  C.  793. 
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assets.      I  think  that  quite  immaterial.     The  question  is        1836. 
merely  whether  any  equitable  estate  passed.     In  Rer  v. 


The  King 


Inhabitants  of 

ASLAC&BY. 


Darlington  (a),  which  is  a  different  case,  I  would  just  men-  r,, 

tion  that  no  question  was  raised  but  that  if  there  had  been 
a  clear  devise  of  the  surplus,  the  pauper  would  have  gained 
a  settlement;  but  it  was  held  that,  looking  at  the  will,  it  was 
clear  that  the  pauper  was  only  one  of  several  persons  to 
whom  the  trustees  might,  at  their  discretion,  have  given  the 
rents,  if  there  had  been  any  to  dispose  of. 

Williams,  J. —  It  Is  too  late  to  raise  the  question  wher 
ther  a  person,  having  an  equitable  estate,  can  gain  a  settle- 
ment in  respect  of  such  estate.  That  has  long  been 
entirely  settled.  The  only  question  is,  whether  this  was  an 
equitable  estate.  The  argument  against  the  settlement  is 
based  upon  the  assumption,  that  if  the  estate  had  been  sold 
the  pauper  would  have  got  nothing.  But  that  is  igamate- 
rial.  The  question  is,  what  is  tlie  nature  of  the  interest 
which  she  takes  under  this  will.  The  devisees  are  trustees 
for  the  pauper,  who  is  the  person  equitably  entitled.  That 
in  a  great  degree  disposes  of  the  other  question.  Letting 
alone  the  question  whether  the  Court  of  Quarter  Sessions  is 
a  proper  tribunal  for  an  inquiry  of  the  nature  proposed, — I 
think  it  was  immaterial,  because  any  inquiry  of  that  sort 
could  not  change  the  nature  of  the  interest. 

It  is  not  necessary  to  reside  actually  on  the  estate.  It  is 
sufficient  if  the  party  have  an  equitable  estate  in  the  parish 
in  which  he  resides.  The  possession  of  the  devisees  in  this 
case  was  not  adverse,  but  as  trustees  for  the  pauper.  * 

Order  of  Sessions  confirmed. 

(<i)  5  Maule  &  Selw.  493. 
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1830. 
v^^v^^^      Tom  LIN  V,  The  Mayor,  Jurats,  and  Commonalty  of  the 

Town  of  FoRDWicu,  in  the  County  of  Kent, 

An  award  that  CqVENANT.     The  declaration  stated,  that  on  the  IStb 

parties  to^ihe    ^^^'   ^734,  the  defendants,  by  indenture,  demised  to  one 

submission       Sydenham,  a  certain  piece  of  ground,  with  the  appurte- 

house  into        nances,  in  the  parish  of  Westbeer^  within  the  liberties  of 

complete  re-  ||,g  ^q^„  ^f  Fordwich,  for  99  years,  at  a  yearly  rent,  and 
jpair,  to  the  ^  •  .  . 

satisfaction  of  subject   to    the    covenants    m    the  indenture  mentioned ; 

builder  *who  ^^^^  Sydenham  afterwards  erected  a  messuage  with  out- 
is  a  stranger  buildings  upon  part  of  the  ground  demised,  and  converted 
ence  is  bad.     ^^  residence  hito   garden   ground  to  be   used   with   tlie 

&m6^,thatit  messuage;  that  afterwards  the  term  vested  in  one  Jennings; 
IS  no  objection  r        •  i  t  i.    •   •  •  r  ^      t    tt 

to  a  submis-     that  Jennings   purchased  an   adjommg   piece  of  freehold 

*-°°  'f  ■''y*''**'  land,  and  inclosed  it  with  the  demised  land,  and  the  same 
uon,  that  one  '  ^  ' 

of  the  parties  thenceforth,  until  the  time  of  making  the  agreement  of  15th 

deed  a'nd  the  ^^y*  hereinafter  mentioned,  formed  part  of  the  garden  of 

other  by  sim-  the  messuage ;  that  the  lease  afterwards  vested  in  the  plaintiff 

^niy.  and  so  continued  until  1 1th  Oct.  1833,  when  the  lease  expired, 

Semhle^  that  before  which  time  the  plaintiff  had  become  seised  in  fee  of 
in  a  declara- 
tion for  the      the  freehold  land  inclosed  with  the  garden  ;  that  about  the 

nonperform-      expiration  of  the  lease  divers  questions  and  differences  arose 

ance  of  an  '^  ... 

award,  it  is       between  the  defendants  and  the  plaintiff,  touching  a  renewal 

To  shew^iha7    ^'  ^^  lease,  and   the  terms  of  such   renewal,   and  also 

the  arbitrator   touching  the  boundaries  between  the  freehold  and  leasehold 

upon  matters    lands  ;   that  on  the   15th  May,    1834,  by  certain  articles  of 

referred,  upon  agreement,    between    the    defendants,    under    their    com- 

which  no  " 

breach  is  as-     mon   seal,    of   the    one    part,    and    the   plaintiff    on    the 

signed.  other  part  (profert), — after  reciting,  inter   alia,  that  at  a 

Court  holden   at  the  Guildhall   there,  on   4th   Jan.  then 

last  past,  it  was  ordered  that  a  lease  of  the  house  and 

garden  should  be  offered  to  the  plaintiff  for  the  term  of  30 

years,  to  commence  from  the   11th  of  October  then  last 

past,  at  such  rent  and  upon  such  other  terms  and  conditions 

as  should  be  named  by  two  indifferent  persons,  one  to  be 

named  by  the  defendants,   and   the   other   by  the  plaintiff; 

and  that   it   was   further   ordered,   that   arbitration  bonds 
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should  be  executed  by  the  parties;  also  that  the  question  of        1836. 
boundary  between  the  defendants  and  the  plaintiff  should       ^ 
be  determined  bj  the  arbitrators ;  and  that  the  plaintiff  was  v. 

willing  to  accept  of  a  lease  of  the  messuage,  &c.  for  the  Fordwicu? 
term  of  30  years,  and  to  accede  to  the  terms  of  the'  recited 
order  in  other  respects,  so  that  all  questions  and  differences 
between  the  defendants  and  the  plaintiff  might  be  deter- 
mined and  ended. — the  respective  parties  covenanted  each 
with  the  other,  that  the  several  questions  and  differences 
should  be  submitted,  and  they  did  thereby  submit  them  to 
the  award  of  5.  E.  and  G.  M.,  and  that  the  said  parties 
would  each  of  them,  in  all  respects,  stand  to,  obey,  abide, 
perform,  fulfil,  and  keep  the  award  of  the  said  S.  E.  and 
G,  Af. ;  and  that  either  party  failing  to  perform  the  award, 
or  any  part  thereof,  should  forfeit  and  pay  to  the  other  the 
sum  of  500/.  as  liquidated  damages ;  that  the  arbitrators, 
on  9th  Sept.  1834,  duly  made  their  award  of  and  concern- 
ing the  matters  to  them  referred,  and  thereby  did,  amongst 
other  things,  award  that  the  defendants  should,  within  two 
months,  at  their  own  costs,  put  and  place  the  said  messuage 
in  good  and  tenantable  order,  repair,  and  condition,  to  the 
uUisfaction  of  J.  M,  of,  &c.,  builder ; — that  the  defend- 
ants should  on  &c.  execute  a  lease  of  such  premises  for 
30  years,  at  a  certain  rent,  and  upon  certain  terms  and  con- 
ditions, which  were  set  out,  and  of  which  one  was,  that  the 
plaintiff  should  keep  the  premises  in  repair,  the  same  having 
been  first  put  in  repair  as  aforesaid,  and  that  the  plaintiff 
should  accept  such  lease.  Breaches,  in  refusal  to  put  the 
house  in  good  and  tenantable  repair,  to  the  satisfaction  of 
J.  M.J  or  to  execute  the  lease  as  directed  by  the  award : 
By  means  whereof  the  defendants  became  liable  to  pay 
the  said  sum  of  500/.  as  liquidated  damages. 
General  demurrer,  and  joinder. 

Piatt  in  support  of  the  demurrer.     The  award  is  bad.  First  point : 
The  arbitrators  had  no  right  to  order  the  defendants  to  put  ^"^j^^^j' 
the  premises  in  repair.    The  reference  is  merely  as  to  the 
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1836.        terms  of  the  lease  to  be  granted,  that  is,  of  the  terms  to  be 
J,   ^^^       contained  in  the  lease,  and  as  to  the  line  of  the  boundary 
V,  between  the  leasehold  and  the  freehold  lands.    The  arbitra- 

FoRDwicH.''  tors  have  exceeded  their  authority  in  ordering  the  defendants 
to  put  the  premises  in  repair. 
Second  point :  The  arbitrators  have  moreover  delegated  a  part  of  their 
iiut^r*U  °"  °^  power  to  a  third  person.  Even  supposing  that  there  was 
authority  to  order  the  repairs  to  be  done  by  the  defendants, 
yet  the  reference  to  J.  M.  of  the  question  of  the  sufficiency 
of  the  repairs,  invalidates  the  award.  In  Com.  Dig.  Arbi- 
trament (E  15.)  it  is  said  "  So  an  award  ought  to  be  final; 
and  therefore  an  award  to  stand  to  the  arbitrament  of  such 
a  one  is  void ;"  and  **  An  award  to  pay  costs  to  be  taxed  by 
A.  and  B.  is  not  good,  for  it  is  not  final,  being  a  judicial  act 
to  be  done  after  the  time  expired  ;  secits^  if  costs  to  be 
taxed  by  the  master :  it  is  a  delegation  of  their  authority." 
This  is  an  award  that  the  parties  shall  abide  by  the  arbitra- 
ment of  J.  M.  as  to  the  sufficiency  of  the  repairs  to  be 
done.  Many  authorities  upon  this  point  are  collected  in 
Com.  Dig.  It  cannot  be  said  that,  assuming  that  the  award 
is  bad  with  respect  to  the  direction  that  the  premises  should 
be  repaired,  yet  inasmuch  as  the  arbitrators  had  power  to 
order  a  lease  to  be  granted,  upon  the  terms  to  be  pointed 
out  by  them,  the  neglect  of  the  defendants  to  comply  with 
their  direction  in  this  respect,  rendered  them  liable  to  the 
penalty  of  500/.;  for  the  direction  with  respect  to  the  lease, 
and  that  for  making  the  repairs,  are  so  connected  as  not  to 
be  severable  by  the  Court.  The  lease  to  be  granted  is  to 
contain  a  covenant  to  keep  the  premises  in  repair,  tfte  same 
having  been  first  put  in  repair  as  aforesaid. 
Third  point :  There  is  also  the  further  objection  to  the  declaration,  that 
Award  incoiu-  it  does  not  appear  that  the  arbitrators  have  made  any  decision 
with  respect  to  the  boundaries.  It  is  true  that  the  decla- 
ration states,  that  the  arbitrators  awarded  **  amongst  other 
things''  the  matters  there  set  out ;  but  that  is  not  sufficient. 
In  order  to  enable  a  party  to  recover  for  a  breach  of  the 
award  in  one  respect,  it  should  appear  that  the  arbitrator  has 


plete. 
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decided  upon  all  the  matters  referred  to  him,  as  otherwise        1836. 

the  award  is  void.   Where  an  arbitrator  decides  as  to  matters      "^-^^^^ 

referred  and  matters  not  referred,  the  award  may  be  good  as  9. 

to  the  former,  though  bad  as  to  the  latter;  but  where  be  Mayor, Jkc.  of 

decides  only  upon  some  of  the  matters  referred,  omitting 

others,  the  award  is  bad  altogether.  Com.  Dig.  Arbitrament 

(E4.) 

Another  objection  may  be  mentioned,  viz.  that  the  deed  Foarch  point: 
of  submission  appears  to  have  been  sealed  by  the  defend-  t^*|"^-*'   """ 
antSy  and  not    by  the  plaintiff,  so  that  there    is  want  of 
mutuality  (a), 

R.  Hayes,  contri.    The   defendants   are   a  corporation,  Fourth  point. 
and  could  therefore  only  bind  themselves  by   their  seal, 
whereas  the  plaintiff  was  a  private  individual,  and  could 
bind  himself  without  seal.     [PaitesonfJ*     It  is  a  deed  as 
to  one  party  and  not  as  to  the  other.] 

It  is  submitted  that  the  arbitrators  had  clearly,  upon  the  First  point, 
general  terms  of  the  submission,  power  to  direct  the  defend- 
ants to  put  the  premises  in  repair.  If  there  had  been  no 
dispute,  and  the  landlord  and  the  tenant  had  consulted  as 
to  a  lease  and  the  terms  upon  which  it  should  be  granted, 
the  first  question  would  be  as  to  whether  any  repairs  should 
first  be  done  to  the  premises.  [Lord  DenmaUj  C.  J.  That 
is  very  likely, — but  is  it  a  question  referred?]  The  questions 
referred  are,  touching  the  terms  and  conditions  upon  which 
the  lease  should  be  granted.  There  is  no  reason  for  saying 
that  by  these  general  words,  are  meant  only  the  covenants 
and  terms  to  be  contained  in  the  lease.  The  arbitrators' 
power  would  be  very  imperfect  if  they  had  not  authority  to 
direct  that  the  premises  should  first  be  put  in  repair.  The 
words  are  general,  and  impliedly  give  this  power. 


(a)  Tlie  defendants  would  not  defendants  could  have  maintained 

have  been  bound  by  the  award,  debt  or  assumpsit  on  the  submis- 

unless  the  plaintiff  would  have  sion  of  the  plaintiff  without  seal, 

also  been  bound  by  it ;  Ferrer  v.  there  seems  to  be  a  sufficient  mu- 

Oven^  t   Mann.  &   Ryl.  222;  7  tuality.  And  see  Flight  v,  Bolland, 

Barnw.  &  Cressw.  427.   But  if  the  4  Russell,  298;  ante,  vol.  iv.  105. 
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Then  with  respect  to  the  reference  to  J.lA*i — the  arbitra- 
tors  do  not  attempt  to  give  him  a  general  discretionary 
9.  power  to  decide  what  repairs  shall  be  done ;  but  they  direct 

^Fo^J^cH^*  that  the  premises  shall  be  put  in  *' good  and  ienatUabk 
Second  point,  order,  repair,  and  condition/*  to  the  satisfaction  of  a  parti- 
cular builder.  It  may  be  conceded,  that  if  the  award  had 
said  generally  that  the  premises  should  be  put  in  repair  to 
the  satisfaction  of  J.  M.,  it  wonld  have  been  bad,  but  here 
the  specific  nature  of  the  repairs  is  pointed  out.  The 
direction  is  substantially,  that  the  premises  shall  be  put  in 
good  and  tenantable  repair,  order,  and  condition,  and  the. 
reference  to  J.  M,,  if  incorrect,  may  be  rejected,  and  then  it 
would  be  left  as  a  question  for  the  jury  whether  the  repairs 
had  been  satisfactorily  done.  In  Manser  v.  Heaver  (a\  an 
arbitrator,  to  whom  a  cause  and  all  matters  in  difference 
were  referred,  directed  a  verdict  to  be  entered  for  the  plain- 
tiff, and  certain  works  to  be  done  by  the  defendant.  He 
then  added,  that  as  disputes  might  arise  respecting  the  per- 
formance, the  plaintiff,  if  dissatisfied  with  it,  might  (on 
giving  notice  to  the  defendant)  bring  evidence  before  him, 
of  the  insufficiency  of  the  work ;  and  that  the  defendant 
might  also  give  evidence  on  his  part,  in  order  that  a  final 
award  might  be  made  concerning  the  matters  in  difference; 
but  if  no  proceedings  were  taken  by  the  plaintiff  withhi  two 
months  after  the  work  was  done,  the  award  then  made 
should  be  final ;  and  he  enlarged  the  time  for  making  his 
further  and  final  award,  if  requested,  to  six  months.  It  was 
held  that  the  latter  part  of  this  award  was  bad,  as  it  assumed 
to  reserve  a  power  over  future  differences ;  but  that  it  might 
be  rejected^  and  that  the  former  part  was  final  and  might  stand. 
Third  point.  Then  with  respect  to  the  objection  that  it  does  not 
appear  that  the  arbitrators  have  decided  with  respect  to  the 
boundaries  ;  a  party  is  not  bound,  in  an  action  for  the  breach 
of  an  award  in  one  respect,  to  set  out  more  than  is  neces- 
sary for  the  point  on  which  the  parties  come  into  Court. 
The  Court  will  not  assume  that  there  was  nothing  awarded 
upon  other  points  referred,  merely  because  the  declaration 
(a)  S  Barnw.  ^  Adol.  29^. 


Tom  LIN 
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sets  out  only  such  parts  of  the  award  of  which  a  breach  is         1836. 
alleged.     [Lord  Denman  C.  J.     I  do  not  apprehend  that 
we    could   infer  that  the    arbitrators   have  not  regularly  t7. 

awarded  upon  the  point  as  to  the  boundaries.     I  am  afraid,     ^liii^iu 
however,  that  you  cannot  get  over  the  other  point  as  to  the 
reference  to  J.  M.]     It  is  hoped  that  those  words  may  be 
rejected,  if  deemed  improper,  upon  the  authority  of  Manser 
V.  Heaver. 

Piatt  replied. 

Lord  Denman',  C.J. — ^The  objection  as  to  the  reference 
to  J.  M,  is  clearly  insuperable.  We  cannot  detach  one 
part  of  a  sentence  from  another.  I  always  feel  a  difficulty 
in  picking  out  of  an  award  a  part  that  is  bad,  and  separat- 
ing it  from  that  which  is  good.  The  arbitrators  do  one 
thing  which  they  had  no  right  to  do,  and  all  the  rest  is 
mingled  up  with  it.  Tliey  would  not  perhaps  have  done 
any  one  of  the  other  things,  bad  they  not  done  this  one  ob- 
jectionable thing.     I  think  the  award  is  clearly  bad. 

LiTTLEDALE,  J. — I  think  this  is  a  defect  in  the  very  es- 
sence and  body  of  the  award.  If  they  had  directed  generally 
that  the  premises  should  be  put  in  good  and  tenantable  order, 
repair,  and  condition,  it  would  be  required  to  be  done  to 
the  satisfaction  of  a  jury.  The  arbitrators  had  no  right  to 
place  a  third  person  as  arbitrator  in  the  place  of  the  jury. 

Patteson,  J. — ^This  case  is  clearly  distinguishable  from 
Mauser  v.  Heaver.  There,  as  was  assumed  by  Lord  Ten- 
terdefi,  the  matter  objected  to  was  matter  beyond  the  scope 
of  the  arbitrator's  authority,  and  it  was  clearly  separable 
from  the  rest  of  the  award,  which  was  complete  of  itself. 
It  appears  to  me  that  the  reference  to  J.  M.  in  this  case  is 
inseparable  from  the  remainder  of  the  award. 

Williams,  J.  concurred. 

Judgment  for  the  defendants. 
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The  King  v.  The  Vestrynien  and  Vestry  Clerk  of  the 
Parish  of  St.  Mary-le-Bone^  in  the  County  of  Middle- 
sex. 

The  Court        SiR  W.  W.  FoUeii,  in  Michaelmas  term  last,  obtained  a 
the  officers  of   ^^'^>  calling  upon  the  defendants  to  shew  cause  why  a  man- 

a  palish  to       damns  should  not  issue,  commandine  them  to  permit  and 
permit  the  .  • 

rate-pavere  of  suffer  Charles  Hibbh.  and  all  and  every  person  and  persons 

uJe'co  les^of    ^**^^  *^  ^^^  ^^^^^^  ^^  *^  ^^^  ^^  ^^^  P""***  ^'  ^^'  ^^^'^^' 
or  extracts        Bone,  and  all  other  persons  mentioned  or  referred  to  for  that 

^^fnb^ldl    purpose  by  the  stotute,  made  £  Will.  4,  (c.  60,)  for  the  better 

parochial  rates  regulation  of  vestries,  and  for  the  appointment  of  auditors 

of  all  moneys    ^^  accounts  in  certain  parishes  of  England  and  Wales,  to 

received  for      inspect  and  take  copies  of  or  extracts  from  the  rate-books 

parochial  pur-  .  . 

poses,  but  not  of  the  said  parish,  and  all  other  books  mentioned  or  referred 

containmg  any  ^  ^,jj  declared  to  be  at  all  seasonable  times  open  to  such 

account  of  pa-  ^ 

rochial  dis-       persons,   by  the  said  act,  and  why  the  vestry  clerk  should 

kept^unde?'      not  pay  to  the  prosecutors  the  costs  of  and  occasioned  by 
the  directions   this  application.     This  rule  was  founded  upon  the  affidavit 
So  although  ^f  Charles  Nibble,  wherein  he  deposed  as  follows : — The 
the  parish        parish  of  St.  Mary-le-Bone  has  adopted  the  provisions  of 
the  provisions   the  Vestry  Act,  (2  Will,  4,  c.  60,)  and  the  vestrymen  are 
c^eo'^the*'     chosen  under  that  act.     On  4th  July  last  the  vestrymen  so 
Vestry  Act.)     chosen  resolved,  *'  That  no  person  be  allowed  to  copy  from 
the  rate-books ;   and  that,  agreeably  to  the  d2d  section  of 
the  Vestry  Act,  no  person  be  allowed  to  inspect  the  books 
of  the  vestry,  unless  he  or  she  be  a  rate-payer,  or  creditor 
of  the  parish."     Mr.  Nibble  being  a  rated  inhabitant  of  the 
parish,  subsequently  made  repeated  applications,  at  season- 
able times,  to  the  vestry  clerk,  at  the  court  house  of  the 
parish,  for  permission  to  inspect,  and  to  take  copies  of  or 
extracts  from  the  rate-books  of  the  parish,  which  were  theu 
in  the  possession  of  the  vestry  clerk,  at  the  court  house  of 
the  parish.    These  applications  Mr.  Nibble  founded  upon 
the  provisions  of  the  Vestry  Act,  and  especially  on  section 
^)2.      Inspection  of  the  rate-books  was  allowed,  but  per- 
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mission  to  take  copies  of,  or  extracts  from,  the  rate-books         1836. 

was,  upon  the  authority  of  the  above  resolution,  and  after       ^^^v^' 

consultation  *  Mrith  the  vestry,  refused  by  the  clerk.    The  ^^ 

rate-books»  from  which  Mr.  Hibble  was  desirous  of  takinc  V^tyroe"  of 

.  *  St.  Mart-l&- 
copies  or  extracts,  are  and  do  contain  an  account  of  monies        Bone. 

received  for  and  on  account  of  parochial  purposes,  that  is 
to  say,  for  and  on  account  of  the  poor-rates  and  of  the 
rates  made  for  various  other  parochial  purposes,  ^(^plica- 
tions have  been  also  made  by  other  rated  inhabitants,  for 
permission  to  copy  or  make  extracts  from  the  said  rate- 
books, and  in  like  manner  refused. 

The  affidavits  in  opposition  stated,  that  the  rate-boois  of 
the  parish  do  not  contain  a  true  and  regular  account  of  all 
or  any  sums  of  money  received  and  disbursed  for  or  on  ac- 
count of  parochial  purposes,  nor  of  the  several  articles^ 
matters,  and  things,  for  which  such  sums  of  money  are  re- 
ceived and  disbursed.  The  rate-books  for  the  current  year 
are  not  kept  at  the  court  house,  but  are  kept  by  the  seve- 
ral rate  collectors  of  the  parish,  to  whom  they  are  respec- 
tively delivered  on  or  about  1st  July  in  each  year,  and  in 
whose  possession  they  remain  until  the  30th  June  follow- 
ing. By  the  direction  of  the  vestrymen,  there  is  kept  at  the 
parish  court  bouse,  under  the  management  of  the  vestry 
clerk,  a  book  in  which  true  and  regular  accounts  are  en- 
tered of  all  sums  of  money  received  and  disbursed  for  or 
on  account  of  parochial  purposes,  and  of  the  several  matters 
and  things  for  which  such  sums  of  money  are  so  received 
and  disbursed,  and  such  book  is  at  all  seasonable  times 
open  to  the  inspection  of  any  vestryman,  or  of  any  person 
or  persons  rated  to  the  relief  of  the  poor  of  the  parish,  or 
of  any  creditor  or  creditors  on  the  same,  without  fee  or  re- 
ward ;  and  the  said  vestrymen  and  persons,  and  creditors, 
or  any  of  them,  may  take  copies  of,  or  extracts  from,  the 
said  last^mentioned  book,  or  any  part  or  parts  thereof,  with- 
out paying  any  thing  for  the  same.  No  such  vestryman, 
person,  or  creditor,  has  ever  been  refused  permission  to 
inspect  the  last-mentioned  book,  or  to  take  copies  of  or 
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l8Sd.        eitracts  dierefrom.     Mr.  Hibble  bas  never  made  any  a|»- 

plication  to  the  vestry  clerk  for  permission  to  inspect  or 

take  copies  of  or  extracts  from  .  the  last-mentioned  book. 

Vest i^men  of  but  was  refused  permission  to  take  copies  or  extracts  from 
St.  Mary-lb-    ,  ...  ...  ,     .  ^     .    »  , 

Bomb.        uie  ratt-book,  m  pursuance  of  the  resolution  of  4th  July. 

Campbell,  A.  G.,  now  shewed  cause.  This  application 
ia  made  under  section  S2  of  Sir  John  Hobhvuse's  Vestry 
Act  (2  Will.  4,  c.  60;)  but  the  book  in  question  is  not  a 
book  contemplated  by  that  enactment,  but  is  a  book  kept 
under  the  authority  of  a  local  act  of  35  Geo.  S,  c.  73.  The 
book  contemplated  by  the  Vestry  Act  is  an  entirely  new  book, 
containing  a  debtor  and  creditor  account.  Such  a  book  is 
actually  kept  within  this  parish,  and  the  rate-payers  are  at 
all  seasonable  times  permitted  to  inspect  and  take  copies  of 
or  extracts  from  it. 

This  right  to  inspect  the  rate-book  is  regulated  by  17 
Geo*  %  c.  3,  6.  2,  which  provides,  that  the  churchwardens^ 
&c.  of  every  parish,  township,  or  place,  shall  permit  all  and 
every  the  inhabitants  of  the  said  parish,  &c.y  to  inspect  every 
poor-rate^  at  all  seasonable  times,  paying  U.  for  the  same; 
and  shall  give  copies  of  the  same,  or  any  part  thereof,  to 
any  inhabitant  of  the  said  parish,  &c.,  paying  at  the  rate  of 
&1  for  every  twenty-four  names.  IPatteson,  J.  That  act 
apeaks  only  of  rata.  The  subsequent  act  of  the  same 
session  of  parliament  (cap.  3d)  provides,  that  copies  of  all 
poor-rates  shall  be  entered  into  a  book.  There  is  no  pro- 
vision for  giving  or  taking  copies  of  this  rate-book,  or  any 
part  of  it;  but  it  is  merely  provided,  that  it  shall  be  kept 
in  some  public  or  other  place,  whereto  all  persons  assessed, 
or  liable  to  be  assessed,  may  freely  resort,}  The  applicant 
has  had  "  free  resort*'  to  the  rate-book,  for  he  has  been  al- 
lowed to  inspect  it  without  restriction.  The  act  of  17  Ceo. 
2,  c«  2,  provides  only  for  the  giving  of  copies  upon  making 
a  certain  payment.  \_Patteson,  J.  That  act  plainly  releTS 
to  the  rate  itself,  and  not  to  the  rate-books.]  There  is  no 
general  principle  of  law,  indepoident  of  the  acts  of  parlia- 
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ment,  upon  which  this  claim  can  be  founded  ;  and  even  if 
there  were  any  such  general  principle,  a  mandamus  *ought     x|]7kiiig 
not  now  to  be  granted,  as  the  applications  to  the  vestry  clerk  v. 

and  to  this  Court,  were  made  entirely  upon  the  Vestry  Act.  ^^^y.^z. 


Bone. 


Sir  fV.  W.  FoUett,  and  Tomlinson,  contrd.  It  is  a  matter 
of  great  importance  that  the  rate-*payers  should  be  allowed 
to  copy  or  make  extracts  from  the  rate-book,  as  the  other 
book  mentioned  in  the  affidavits  does  not  state  the  pariicu- 
lars  of  the  receipts  and  disbursements,  so  as  to  give  the 
rate-payers  the  advantages  intended.  [Lord  Denman,  C.  J. 
The  rule  is  drawn  up  for  permission  to  take  copies  of,  and 
extracts  from,  the  rate-book  of  the  parish,  and  all  other 
books  mentioned  or  referred  to  and  declared  to  be  at  all 
seasonable  times  open  to  all  rate-payers,  &c.  by  the  act 
of  %  Will,  4: — Must  you  not,  consequently,  bring  the 
rate-books  within  the  32d  section  of  that  act?]  It  is  sub- 
mitted, that  if  the  parties  have  a  right,  from  whatsoever  source 
it  may  be  derived,  this  rule  may  be  made  absolute.  [JPaf- 
teson,  J.  You  have  drawn  up  your  rule  much  too  wide. 
You  have  deceived  the  vestry,  by  claiming  under  the  Vestry 
Act,  and  you  mislead  the  Court  in  the  same  way.  Besides, 
you  claim  the  right  for  all  persons  mentioned  in  that  act.] 
The  rule  may  be  made  absolute  for  TF.  Hibble,  the  appli- 
cant, only.  The  question  turns  upon  the  local  act  of  35 
Geo.  3,  c  73,  s.  179,  and  Sir  John  Hobhouse*s  Act.  The 
local  act  requires  poor-rates,  highway  rates,  watch  rates, 
paving  rates,  and  rates  for  cleansing  and  repairing  the 
streets,  8cc.  to  be  made ;  and  requires  that  all  rates  made 
and  assessed  by  virtue  of  that  act  shall  be  entered  in  a  book 
or  books,  in  which  the  arrears  of  the  preceding  year  are  to 
be  stated,  and  also  the  arrears  remaining  due  at  the  end  of 
the  year,  to  be  carried  out  to  the  succeeding  account. 
Under  this  act,  the  rates  are  made  in  the  book  in  question, 
and  there  signed  by  the  vestrymen.  This  book  contains  the 
only  account  of  the  specific  sums  received  by  the  vestrymen. 
The  book  mentioned  in  the  affidavits  in  opposition  does 
not   contain    the    "    articles,   matters,    and   things/'   for 
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1836.        which  the  sums  of  money  received  and  disbursed  bj  the 
^■^""'^^^      parish  authorities  are  so   received  and   disbursed.     It  is 
9  stated    to    contain    the    ''   matters   and   things/'  without 

^fistryinen  of  mention  being  made  of  "  articles/'  which  seems  to  mean 
Bone.  the  particulars:  and  the  fact  is,  that  that  book  only 
contains  the  general  result  of  the  accounts.  Thus  the  whole 
sum  received  in  respect  of  a  rate  is  stated,  but  the  indivi- 
dual assessments  are  only  to  be  found  in  the  rate-book. 
For  the  purposes  of  an  election,  or  of  the  revision  of  the 
lists  of  voters,  it  is  very  important  that  the  particulars  or 
individual  assessments  should  be  certainly  known«  and  this 
can  only  be  by  taking  copies  or  extracts.  The  rate-book, 
and  books  containing  the  particulars  of  disbursements,  must 
be  regarded  as  if  they  were  in  form  schedules  to  the  new  book, 
and  the  rate-payers  must,  therefoi'e,  be  entitled  to  take  copies 
of  and  extracts  from  them.  But  regarding  the  question  as 
independent  of  the  act  of  2  Will.  4,  c.  60,  the  claim  may 
be  supported ;  for  this  book  being  in  fact  the  rate  itself,  the 
rate-payers  have  a  general  right  to  take  copies  of  it  or 
any  part  of  it.  The  act  of  ]  7  Geo.  2,  c.  3,  provides  for 
the  giving  copies  of  the  rate,  upon  making  certain  pay- 
ments. The  right  to  take  copies  exists  independently  of 
that  or  any  other  act.  [Littledale,  J.  I  take  it,  that  it  was 
intended  by  the  local  act  that  copies  should  be  entered  in  a 
book.]  The  justices  sign  the  book,  and  there  is  no  other 
original.  In  Rex  v.  The  Justices  of  Leicester  (a),  a  manda- 
mus was  granted,  commanding  the  justices  and  clerk  of  the 
peace  of  a  borough,  to  permit  an  attorney,  on  behalf  of  se- 
veral persons,  who  contributed  to  the  county  rate,  to  inspect 
and  take  copies  of  the  last  two  rates  made  by  the  justices, 
and  all  orders  made  for  the  expenditure  of  the  same,  and 
the  several  orders  of  sessions  made  thereon,  and  other  pro- 
ceedings and  documents  relating  thereto,  [Lord  Denman, 
C.  J.  We  have  some  doubts  whether  that  case  was  well 
decided.]  It  is  submitted,  that  the  Court  have  a  general 
jurisdiction  to  compel  the  parish  officers  to  permit  all 
rate-payers  to  take  copies  of  or  extracts  from  the 
(tf)  4  Barnw.  &  Cresw.  891 ;  7  Dowl.  Se  Ryl.  370. 
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rate ;  and  that  under  2  Will.  4,  c.  60,  where  the  items  of 
the  parish  accounts  are  distributed  in  several  documents,  all 
may  be  considered  as  included  within  the  enactment  autho- 
rizing the  making  of  copies  and  extracts.  [Liitledale^  J .  Vestryraen  of 
I  do  not  see  how  you  can  go  further  than  demand  to  have  Boke. 
copies  given  to  you  of  the  rate,  by  analogy  to  17  Geo.  % 
c.  3.]  That  would  be  as  well  in  this  case.  In  Rex  v. 
Justices  of  Leicester  {a)  the  Court  went  further.  Unless 
the  rate  or  rate-book  be  open  in  the  manner  now  claimed, 
the  party  dominant  in  the  vestry  will  be  able  to  prevent  the 
opposite  party  from  making  the  inquiries  required  for  pur- 
.  poses  connected  with  elections  (b). 

Lord  Den  MAN,  C.  J. — We  will  take  time  to  consider 
whether  we  have  power  to  compel  the  vestrymen  to  permit 
•  the  rate-payers  to  take  copies  of  this  book. 

Cur.  adv.  vult. 

On  a  subsequent  day  in  the  term, 

Lord  Den  MAN,  C.  J.,  said, — ^The  complainant  says  that 
he  cannot  obtain  the  information  necessary  for  the  purposes 
relating  to  elections  of  members  to  serve  in  parliament, 
unless  he  be  allowed  to  take  copies  of  or  extracts  from  this 
book.  Upon  consideration,  we  think  that  we  are  not 
authorized  by  any  general  principle,  or  by  either  of  the 
acts  of  parliament  referred  to  in  the  argument,  to  make  the 
rule  absolute.  The  rule  must,  therefore,  be  discharged, 
but  without  costs. 

Rule  discharged,  without  costs. 

(a)   7  DowL  &  Ryl.  370;    4  (6)  A  priaoner  is  not  entitled  to  a 

Bam.  &  Cress.  891.    And  see  Rex  habeas  corpus  for  the  purpose  of 

V.  Trutteei  of  St,  Pancrai  New  enabling  him  to  vote  at  an  elec- 

Churchf  ante,  v.  219,  3  Adol.  &  tion.    Junetf  ex  parte,  ante,  vol. 

Ellis,  535.  iv.  340. 


VOL.  VI.  R  R 
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1836.  Evans  v.  Elliott  and  Patrick. 

RepleTin  lay     RE  PLE V I N.     The  declaration  stated  that  the  defendants 
law(aUo°a     ^^^*  ^^^  cattle  of  the  plaintiff  and  tinjustly  detained  the 

wrongftilde-     same  against  sureties  and  pledfres,  until,  &c., 
tention  of  r      o     ^  j        '        ^ 

goods  taken  Avowry  by  Elliot,  and  cognizance  by  Paitick,  in  the  usual 

under  a  lawful  form,  avowing  and  acknowledging  tfce  taking  of  the  cdttle, 
And  where    and  justly  &c.,  (fr)  for  27L,  being  half  a  year's  rent  due  to 

forJ^nr^ce,  ^"^^^  ^"  »  ^^""'"^  ^^  *«  P'^^^^'^' 

the  plaintiff  Plea  in  bar :  that  after  the  taking  of  the  cattle  ond  be- 

Uiat  after  the  '  '^'^  ^^^  impounding  thereof,  to  wit,  dn  &c.,  the  plaintiff 
tekinff  and  be-  tendered  to  Patrick,  .who  was  then  duly  authorized  to  re- 
fore  the  im-  •!•■  vi-i  i-t  i*. 
poundinffhe     ceive  the  said  rent(c),  the  said  sum  of  27/*  10s.  so  due  for 

tendered  the      ^q^^  ng  jj,  i\^^  g^jj  avowry  and  coimizance  mentioned,  toee- 
rent  and  costs  jo  9      t> 

of  the  distress :  ther  with  5/.  for  the  costs  and  expenses  of  the  taking  of  the 

hel/to  bT**     **'^  distress,— that  sum  being  reasonable  and  sufficient  for 
good.  the  costs  and  expenses  in  that  behalf;   which  several  sums 

respectively  Patrick  then  wholly  refused  to  accept,  and 
afterwards  unjustly  detained  the  said  cattle  against  sureties 
and  pledges,  until  &c.,  in  manner  and  form  as  the  plaintiff 
hath  above  thereof  complained  {d).     Verification,  8cc. 

Demurrer  to  the  plea  in  bar,  stating  for  cause  that  it 
does  not  traverse,  or  sufficiently  confess  and  avoid,  the 
several  matters  in  the  avowry  and  cognizance  above  set 
forth,  in  this,  to  wit,  that  the  said  plea  is  pleaded  to  the 
whole  of  the  avowry  and  cognizance,  and  contains  matter  in 
answer  only  to  part  thereof;  inasmuch  as  the  matters  con- 
tained and  set  forth  in  the  said  plea,  in  answer  to  the  said 
avowry  and  cognizance  avowing  and  acknowledging  the 
taking  and  detaining  stated  in  the  declaration,  do  not  shew 
that  the  taking  stated  in  the  declaration  was  not  just. 
Joinder  in  demurrer. 

Evans  in  support  of  the  demurrer.     It  is  submitted  that 

(a)  A^  to  the  effect  of  11  Geo.  2,  (c)  As  to  the  necessity  of  this 

c.  19,  8.  6,  vide  ptnt,  611,  n.,  614,  averment,  see  post,  614,  n. 

n.,  615,  n.,  617,  n.  (</)  Quare,  whether  it  should  not 

(6)  That  the  latter  words  relate  have  been  alleged  that  both  de- 

to  the  taking  only,  see  post,  6 1 0  (r) .  fendants  detained. 
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the  plea  in  bar  is  bad  on  two  grounds.  It  furnishes  no  an- 
swer to  the  avowry,  and  it  is  a  departure  (a)  from  the  decla- 
ration (6).    The  plea  goes  simply  to  the  detention  of  the 
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(a)  A  departure  is  a  fault  more 
frequently  committed  by  a  defend- 
ant; and  accordingly  Lord  Coke 
says  (Co.  Litt.  304  a.)  "  A  de- 
parture in  pleading  is  said  to  be 
when  the  second  plea  containeth 
matter  not  pursuant  to  his  former, 
and  which  fortifieth  not  the  same ; 
and  therefwe  it  is  called  decessus, 
because  he  departeth  from  his  for- 
mer plea.''  And  Mr.  Serjeant 
William  says  (2  Wms.  Saund.  84 
a,n.  1.)  **A  departure  in  pleading 
is  said  to  be,  when  a  man  quits  or 
departs  from  one  defence  which  he 
has  first  made,  and  has  recourse  to 
another:  it  is,  when  his  second 
plea  does  not  contain  matter  pui^ 
suant  to  his  first  plea,  and  which 
does  not  support  and  fortify  it" 

A  plaintiff  however  may  be  guilty 
of  departure;  as  if  his  replication 
does  not  cohere  with  his  declaration. 
Thus,  where  the  plaintiff,  as  exe- 
cutors, declared  upon  promises 
made  to  their  testator,  and  to  a 
plea  of  non  assumpsit  infra  sex 
annoe  replied,  that  letters  testa- 
mentary had  been  granted  to  them 
within  six  years,  whereby  the  cause 
of  action  accrued  to  them  within 
six  years;  Hickman  v.  Walker, 
Willes,  27.  And  see  Niblett  v. 
Smith,  pott,  608,  n.  So  if  the  sur- 
rejoinder be  inconsistent  with  the 
replication,  &c. 

(6)  The  learned  counsel  did  not 
go  at  length  into  the  question  of  de- 
parture ;  and  it  would  appear  that  he 
was  not  at  liberty  to  do  so,  no  such 
cause  of  demurrer  having  been 
specially  assigned. 

"  Departure  was  fatal  on  general 
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demurrer ;  but  now,  since  4  &  5 
Ann(^Ann.)  c.  16, which  says,  **  The 
judges  shall  give  judgment  according 
as  the  veiy  right  of  the  cause  shall 
appear  to  them,  without  regarding 
any  omission  or  defect  in  any 
pleading,  there  ought  to  be  a  spe- 
cial  demurrer;  for  notwithstanding 
such  departure,  the  whole  matter 
appears,  whereon  the  Court  may 
give  judgment.  Per  C.  B.  Tr.  7 
Ann"  Com.  Dig.  ^t^  Pleader 
(F  10).  The  name  of  the  case  thus 
decided  in  the  Common  Pleas  so 
recently  after  the  passing  of  the  act 
is  not  given,  but  as  Comyns  had 
been  called  Serjeant  three  years 
before,  it  is  probable  that  if  the  case 
was  not  aigued  by  himself  he  would 
be  in  Court  when  it  was  decided. 
Accordingly  in  White  v.  Clever,  2 
Lord  Raym.  1449,  2  Stra.  681; 
Coimteu  of  Winch^tea  v.  Hoy- 
den, 2  Bamardiston,  193;  Praedv. 
Duchess  of  Cumberland,  4  T.  R. 
585;  Fisher  Y.  Fmhley,  11  East, 
188;  Budlow  v.  Watchom,  16 
East,  39;  and  Tolputt  v.  Wells, 
1  Maule  &  Selw.  395;  the  de- 
parture is  specially  assigned  as  a 
cause  of  demurrer.  In  Owen  v. 
Reynolds,  Fortescue,  141 ;  Ballan- 
tine  V.  Driver,  ib.  368 ;  Elliot  v. 
Lane,  1  Wils.  334;  and  Powell  y. 
Taylor,  4  T.  R.  587,  n.,  the  objec- 
tion was  probably  taken  on  special 
demurrer;  though  this  does  not 
distinctly  appear. 

It  is  true  that  in  a  note  to  2 
Wms.  Saund.  84,  a,  it  is  said,  **  A 
departure  in  pleading  seems  to  be 
matter  of  substance,  and  bad  upon 
a  general  demurrer,  as  may  be  col- 

r2 


J83a. 


Evans 

o. 

Elliott. 
Mere  departure 
appears  to  be 
ground  of  spe- 
cial demurrer 
only. 

Secutt  where 
by  the  matter  ia 
departure  the 
plaintiff  shews 
that  be  has  no 
such  cause  of 
action  as  that 
upon  which  his 
action  is  con- 
ceived, or  the 
defendant  shews 
that  he  has  no 
defence  to  the 
action. 
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property,  and  does  not  profess  to  be  an  answer  as  to  the 
taking.  [Paiteson  J.  On  the  contrary,  it  admits  its  legality.] 
If  the  plaintiff  were  to  succeed  upon  this  he  would  recover 


lected  from  2  Wils.  96,  Palmer  v. 
Sione;  1  Wils.  122,  Harfiing  w 
flo/mei;  4  Term  Rep.  504,  Nihlel 
y.  Smith ;  WiUes  Rep.  638,  EHu  v. 
Rumdes ;  ib.  25,  Cossens  v.  Costens ; 
ib.27,  HickmanY. Walker;  1  Saund. 
117,  Cutler  v.  Sou/hern,  n.  (3). 
The  only  mode  of  taking  advan- 
tage of  a  departure  is  by  demurrer; 
for  if  the  defendant,  instead  of  de- 
murring, take  issue  upon  a  replica- 
tion containing  a  departure,  and  it 
be  found  against  him,  the  Court 
will  not  arrest  the  judgment.  Sir 
T.  Raymond f  86,  Lee  v.  RaynesJ'* 
The  first  of  the  cases  referred  to  by 
the  very  learned  editor,  Mr.  Seijt. 
William%  in  this  note,  namely. 
Palmer  v.  Stone — was  trespass  for 
impounding  a  mare ;  to  which  the 
defendant  pleaded  that  she  was 
doing  damage  to  the  king  in  his 
forest  of  Waltham,  and  therefore 
the  defendant  impounded  her ; 
the  plaintiff  in  his  replication 
entitled  himself  to  a  right  of 
common  in  the  forest  for  a  mare, 
wherefore  he  put  the  mare  there 
to  use  his  common.  The  defend- 
ant rejoined,  that  the  mare  was 
mangy,  and  therefore  he  took  and 
impounded  the  mare  because  she 
was  wrongfully  and  unlawfully  in 
the  forest.  The  rejoinder  was  held 
to  be  a  departure  from  the  plea ;  be- 
cause the  plea  is,  that  the  mare 
was  doing  a  private  trespass  to  the 
king  in  his  forest  of  Waltham,  and 
therefore  the  defendant  impounded 
her ;  but  the  rejoinder  is,  that  the 
mare  was  mangy,  which,  by  the 
statute  32  H.  8,  c.  13,  s.  II,  is  a 
common  nuisance  inquirable  in  the 


leet,  and  there/ore  the  defendant 
impounded  her.  In  that  case,  the 
plaintiff  in  his  surrejoinder  traversed 
the  conclusion  in  law,  tliat  the  mare 
was  wrongfully  on  the  common. 
The  defendant  in  the  rebutter  took 
issue  upon  the  traverse,  and  the 
plaintiff  demurred  to  the  rebutter. 
However  it  was  not  objected  that 
the  plaintiff  ought  to  have  demurred 
specially  to  the  rejoinder,  nor  was 
it  objected  that  the  departure  was 
cured  by  the  surrejoinder,  in  which 
the  plaintiff  acquiesced  in  the  de- 
parture, and  impliedly  consented  to 
waive  the  question  of  the  right  of 
common,  and  to  place  his  right  of 
action  upon  the  truth  or  falsehood 
of  the  rejoinder.  But  according 
to  the  4  Ann.  c.  16,  if  the  plain- 
tiffs mare  was  mangy,  and  if  that 
circumstance  gave  a  right  to  distrain, 
"  the  very  right  of  the  cause  would 
appear  to  the  Court,"  inasmuch 
as  it  would  be  apparent  on  the  re- 
cord that  the  action  of  trespass  for 
impounding  the  mare  was  not  main- 
tainable, notwithstanding  the  defect 
in  pleading  in  first  stating  that  the 
mare  was  simply  damage  feasant 

In  the  next  case,  Harding  v. 
Holmes,  it  does  not  appear  whether 
the  demurrer  was  special  or  general. 

The  third  case  cited,  NibUtt  v. 
5i»iM,wa8repIcvinforcertain  goods 
and  chattels,  to  wit,  one  lime-kiln  : 
The  defendant  avowed  for  rent  ar- 
rear:  The  plaintiff  pleaded  in  bar, 
that  the  lime-kiln  was  affixed  to  the 
freehold.  Upon  general  demurrer 
to  the  plea  in  bar,  it  was  objected 
that  the  replication  was  a  departure, 
and  that  replevin  would  not  lie  for 
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damages  in  respect  of  the  distress,  although  he  had  admitted 
a  just  taking.     In  the  Six  Carpaiters'  case  (a)  the  following 
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that  which  was  affixed  to  the  free- 
hold. The  Court  held  the  replica- 
tion to  be  bad,  and  said  that  it  was 
a  departure, — as  it  undoubtedly  was. 
It  was  not  said  that  the  demurrer 
ought  to  have  been  special:  for 
which  this  reason  may  be  given, 
that  upon  "  the  very  right  of  the 
cause,"  as  disclosed  by  the  replica- 
tion, it  appeared  to  the  Court  that 
replevin  was  not  maintainable. 

In  Ellis  V.  Roaley,  in  trespass 
for  taking  a  distress,  the  defendant 
demurred  generally  to  the  rejoin- 
der ;  and  upon  the  argument,  raised 
two  objections— one,  departure,  the 
other,  that  the  rejoinder  shewed  the 
distress  to  be  wrongful.  The  Court 
gave  judgment  for  the  plaintiff  on 
both  points.  No  objection  was 
taken  by  the  defendant,  tliat  the 
demurrer  should  have  been  special; 
and  as  the  rejoinder  was  bad  in  sub- 
stance upon  the  second  ground,  that 
point  became  immaterial. 

In  Coiiens  v.  Coisens,  the  de- 
murrer to  the  rejoinder  was  general. 
The  aigument  is  not  reported,  but 
the  Court  says,  ''The  rejoinder  is 
not  good,  not  onljf  because  it  is  a 
departure,  but  also  because  what 
the  defendant  insists  on  in  his  re- 
joinder, would  not  have  been  good 
if  he  had  insisted  upon  it  first  in 
his  plea."  Nothing  therefore  was 
determined  as  to  the  form  of  the 
demurrer. 

In  Hickman  v.  Walker,  the  de- 
murrer to  the  replication,  though 
special,  did  not  assign  departure 
for  cause.  The  Court,  after  giving 
judgment  that  the  replication  was 
bad  in  substance,  said,  ''  The  pre- 
sent case  is  a  departure  in  pleading, 
and  for  that  reason  also  the  replica- 


tion is  not  good."  It  was  not  ab- 
solutely necessary  to  add  "  if  spe- 
cially demurred  to  on  that  ground." 

The  note  to  Cutler  v.  Southern 
refers  to  some  cases  which  were 
decided  before  the  statute,  in  addi- 
tion to  those  already  noticed.  The 
learned  editors  of  the  5th  edition 
have  added  the  following  observa- 
tion : — "  And  since  the  statute  4 
&  5  Ann,  c.  1 6,  this  is  matter  of 
substance,  and  bad  on  general  de- 
murrer." But  no  other  authority 
is  referred  to  than  the  note  to 
2  Wms.  Saund.  84,  d.,  the  cases  col- 
lected in  which  are  analysed  above. 

In  Lee  v.  Raynes,  (better  re- 
ported 1  Keble,566,578,)  the  ques- 
tion of  departure  can  hardly  be  said 
to  have  been  raised.  The  promise 
was  laid  in  the  declaration  13  years 
before.  Plea  *.  non  assumpsit  infra 
sex  annos;  replication:  assumpsit 
infra  ses  annos.  The  Court  held 
that  the  day  in  the  declaration  was 
immaterial,  and  so  no  departure. 

In  Cole  V.  Hawkins,  1  Stra.  21, 
10  Mod.  251,  348,  Gilb.  Rep. 
279,  the  defendant  demurred  gene- 
rally to  a  replication  to  a  plea  of  the 
statute  of  limitations,  and  insisted 
upon  an  inconsistency  in  dates  be- 
tween the  declaration  and  the  re- 
plication as  a  departure.  But  the 
Court  held,  that  as  the  departure 
was  on  a  point  immaterial,  the  ob- 
jection could  not  be  taken  upon 
general  demurrer.  From  the  re- 
port in  Strange,  it  would  appear 
that  the  Court  was  of  opinion  that 
if  the  departure  had  been  in  a 
material  point,  the  replication 
would  have  been  bad  upon  general 
demurrer. 

(a)  8  Co.  Rep.  146,  a. 


610 


1836. 


Etaitb 

V. 

Elliott. 


CASES  IN  THE  KING  8  BENCH, 

18  tbe  note  of  Lord  Coke  upon  the  subject : — "  Note,  reader, 
this  difference,  that  tender  upon  the  land  before  the  distress 
makes  the  distress  tortious;  tender  after  the  distress  and 
before  the  impounding  makes  the  detainer  and  not  the 
taking  wrongful ;  tender  after  the  impounding  makes  neither 
the  one  nor  the  other  wrongful,  for  then  it  comes  too  late ; 
because  then  the  cause  is  put  to  the  trial  of  the  law,  to  be 
there  determined.  But  after  the  law  has  determined  it  and 
the  avowant  has  return  irreplevisable,  yet  if  the  plaintiff 
makes  him  a  sufficient  tender  be  may  have  an  action  of 
detinue  for  the  detainer  after,  or  he  may,  upon  satisfaction 
made  in  Court,  have  a  writ  (a)  for  the  delivery  of  the 
goods"(6).  {^Patteson,  J.  The  declaration  charges  the  defend- 
ant with  unjustly  taking  and  detaining.  Perhaps  that  may  be 
considered  a  divisible  allegation  (c).]  The  authorities  appear 
to  shew  that  the  mere  detention  would  be  the  subject  of  an 
action  of  detinue — not  replevin.  Thus  in  2  Inst.  107,  it  is 
said,  **  If  the  lord  or  his  bailiff  come  to  distrain  the  beasts 


(a)  Distringas  ad  deliberandum, 
ut  videtur.  See  Robert  Brookeri 
case,  M.  6  H.6,  fo.  9,  pi.  4;  M.  5 
H.  7,  fo.  3,  pL  6.  As  to  the  form 
of  the  writ  of  distringas  ad  deliber- 
andum, see  Mann.  Exch.  Pra.  1st 
ed.  Appendix,  297;  Townsend's 
Book  of  Judgments,  82 ;  Brown's 
Entries,  147;  Brownlow  Brev. 
Judic.  292,  308 ;  Officina  Brevium, 
308,  328. 

(6)  Ibid.  147,  a. 

(c)  In  H.  5  Edw.  2,  Mayn.  155, 
it  is  said,  "  Nota,  in  a  plea  of  tbe 
taking  of  cattle,  tbe  defendant  was 
received  to  say,  that  be  did  not 
take  them,  without  answering  to  the 
detainer.  But  tbe  opinion  quorun-' 
(lam  is  quod  non  est  responsio,  un- 
less a  man  answers  to  tbe  detaining; 
wherefore,  &c."  In  modem  plead- 
ing, neither  tbe  denial  in  the  plea 
of  non  cepit,  nor  the  confession  in 


an  avowry  or  cognizance,  takes  any 
notice  of  tbe  detainer.  The  de- 
fendant avows  or  acknowledges 
"captionem  in  loco  prsdicto  el 
justCf  &c.,"  but  tbe  latter  words  ap- 
pear to  apply  to  the  taking  and  not 
to  tbe  detention,  and  therefore  in 
tbe  plea  in  bar,  the  plaintiff  says 
that  the  defendant  ought  not  cap- 
tionem  justam  cognoscere,  (or  ad- 
vocare),  without  noticing  the  deten- 
tion, though  he  afterwards  prays  bis 
damages  occasione  captionis  ei  de^ 
tentionis.  The  plea  of  cepit  in  alio 
loco  in  general  confesses  the  taking 
only,  though  it  sometimes  runs  cepit 
et  impercavit  in  A,  absque  hoc 
quod  cepit  in  B,(without  more)Rast. 
554  c.  (This  was  damage  feasant) 
The  precedents  of  pleas  of  tender 
in  bar  of  an  avowry  in  Rastall,  are 
quod  obtulit  ante  captionem  or 
tempore  captionis. 
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or  g(M>d3  of  bis  tenant  for  his  rent  behind,  before  the  distress 
the  tenant  may*  upon  the  land^  tender  the  arrearages,  and. 
if  after  that  a  distress  be  taken,  it  is  wrongful ;  and  if  the 
iord  have  distrained,  if  the  tenant  before  the  impounding  of 
them  tender  the  arrearages,  the  lord  ought  to  deliver  the 
distress ;  and  if  he  doth  not,  the  detainer  is  unlawful.  Even 
so  it  is  in  the  case  of  a  distress  for  damage  feasant,  the 
tender  of  amends  before  the  distress  maketh  the  distress 
unlawful,  and  after  the  distress  and  before  the  impounding, 
the  detainer  unlawful.'*  And  in  SelwyrCs  N.  Pri.(a)  it 
is  said,  that  '^  if  distress  has  been  made  and  before  im- 
pounding the  arrears  are  tendered,  then  the  detainer  only  is 
unlawful,  and  the  tenant  must  bring  detinue." 
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£«  V.  Williams  contri.  It  can  scarcely  be  doubted  that 
if  the  plaintiff  had  entered  a  nolle  prosequi  as  to  the  taking, 
he  might  have  proceeded  upon  the  detention  and  recovered 
damages  for  the  consequent  injury.  [Patleson  J.  Mr. 
Evans  contends  that  detinue  is  the  proper  form  of  action 
in  a  case  like  the  present.]  The  ancient  authorities  shew 
that  replevin  will  lie  for  a  wrongful  detainer  only.  In  Fitz. 
N.  B.(6)  it  is  said  *^  If  a  man  take  cattle  damage  feasant, 
and  the  other  offers  sufficient  amends,  and  he  refuseth. 
Sec,  now  if  he  sueth  replevin,  &c.,  for  the  cattle,  he 
shall  recover  damages  only  for  the  detaining  of  them, 
and  not  for  the  taking,  because  that  was  lawful ;  and 
therefore  no  return   shall  be(c)."       Replevin   lies    where 


(a)  7th  ed.  1200.  But  the 
only  authority  referred  to  for 
this  position,  is  that  of  2  Inst 
107,  cited  above,  which  does  not 
state  that  the  tenant  must  bring 
detinue.  The  latter  proposition  is 
merely  the  inference  of  the  learned 
author  from  the  proposition  of  Lord 
Coktf  that  the  detainer  is  unlawful. 
Supposing  detinue  to  be  maintain- 
able, it  appears  that  before  11  Geo, 
2,  c.  19,  replevin  would  also  have 


lain,  and  if  replevin  be  taken  away 
by  that  statute,  the  remedy  now  is 
case  for  the  detention,  or  trespau 
for  a  subsequent  impounding. 

(6)  69  G. 

(c)  The  words  <^  and  tlierefore 
no  return  shall  be"  are  not  in  the 
original  French,  and  seem  to  be 
better  omitted. 

The  translator  has  also  added  "  See 
2  H.  7,  fo.  30,  contr^  in  Trespass." 
There  is  no  printed  year  book  of 
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between    the    taking   and    the 
amends   has  been  made.      Vin. 
1  (fl),  Gilbert  on  Distresses  {b) 


impounding,  a  tender   of 

Abr.  tit.  Tender  (S),  pi. 

In    Al/en  v.  Bayley{c) 


22  fl.  7,  but  in  M.  21  H.  7,  fo. 
30,  pi.  9,  a  case  is  thus  shortly  re- 
ported: "  In  trespass  of  entry 
into  his  close  and  depasturing  his 
com,  the  defendant  says  the  tres- 
pass was  in  value  lOi.,  and  that  he 
tendered  him  sufficient  amends. 
And  that  was  held  to  be  no  plea ;  be- 
cause the  tender  is  void  in  this  case. 
Therefore  say  some  other  thing, 
or  otherwise  a  writ  shall  issue  to 
inquire  of  the  damages."  But  by 
21  Jac.  1,  cap.  16,  to  trespass  quare 
clausum  iregit,  the  defendant,  dis- 
claiming tide  to  the  land  and  shew- 
ing the  trespass  to  be  involuntar}*, 
may  plead  a  tender  before  action 
brought.  But  this  statute  does  not 
extend  to  an  avowry  for  damage 
feasant.  Allen  ^9.  Bayly,  2  Lutw. 
1596.  And  now  by  3  &  4  W.  4, 
c.  42,  s.  21,  in  all  personal  actions 
(with  certain  exceptions  in  respect 
of  malicious  injuries)  the  defendant 
may,  by  leave  of  die  Court  or  a 
judge,  pay  into  Court  a  sum  of 
money  by  way  of  compensation  or 
amends.  No  such  power  of  ten- 
dering after  action  brought,  is  given 
to  a  plaintiff  in  replevin,  as  it  would 
be  unreasonable  to  make  the  dis- 
trainor a  wrong-doer  by  a  subse- 
quent tender  or  payment 

(a)  20  Vin.  Abr.  198,  translating 
Bto.  Abr.  Replevin,  pi.  21,  which 
cites  12  H.  4,  23.  The  case  here 
referred  to  by  Lord  Brooke^  cannot 
Ims  the  case  in  12  H.  4,  which  was 
replevin  between  the  abbot  of  Ber- 
mondsey  and  the  lord  of  the  manor 
of  Charlton,  which  tmrned  wholly 
upon  the  clfect  of  a  grant  made  to 


the  abbey  by  Henry  Fitz-Empress, 
Duke  of  Normandy  and  lord  of 
the  manor  of  Charlton,  and  con- 
firmed by  him  after  he  had  be- 
come King  of  England.  The  case 
abridged  by  Lord  Brooke  is  evi- 
dently H.  13  H.  4,  foL  17,  pi.  14, 
"  Replevin  of  300  sheep.  Uorton 
(for  the  defendant.)  As  to  200,  ne 
prist  pas ;  and  as  to  six  we  took 
them  damage  feasant;  and  as  to  the. 
rest  of  the  100,  they  followed  us 
(ils  nous  pursuer)  by  reason  of  the 
six,  absque  hoc  that  we  took  them. 
Skrene  (King's  Seijt,  for  the  plain- 
tiff) as  to  all  except  six — ^you  took ; 
et  alii  e  contra ;  and  as  to  the  six 
we  say  that  we  came  and  inqun«d 
of  you  upon  the  taking,  and  profiled 
6d.  for  the  damages ;  and  we  aver 
that  the  damages  did  not  amount 
to  more ;  judgment,  &c.  Uorton. 
Now,  judgment  upon  your  own 
acknowledgment,  which  is  contrary 
to  your  writ ;  for  your  writ  supposes 
the  taking  tortious,  and  you  have 
acknowledged  the  taking  rightful; 
in  which  case,  after  the  tender  of 
the  6(1,  you  ought  to  have  had  a  writ 
of  detinue  and  not  a  replerin. 
Hull,  J.  If  you  drive  the  sheep 
after  tender  of  sufficient  damages 
the  taking  was  wrongful.  Uorton, 
We  took  them  ut  supr^,  and  im- 
pounded them,  and  before  the  im- 
pounding he  made  no  tender. 
Skrene  (for  the  pkintiff.)  Im- 
mediately upon  the  taking  we  ten- 
dered ut  supra,  prist ;  et  alii  e  con- 
tra." Lord  Brooke  adds,  "  There- 
fore it  seems  that  replevin  lies  after 
the  tender." 


TRINITY  TERM,  VI  WILL.  IV. 

where  the  pleadings  were  nearly  similar  to  these,  the  only 
objection  was,  that  the  tender  was  not  shewn  to  have  been 
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The  point  is  thus  noticed  hy  FUz- 
herbtrt  (Fitz.  Abr.  iU,  Trespan,  pL 
180,  citing  T.  12  B,  4,  an  original 
case,  and  H.  13  H.  4,  fo.  77,  no 
doubt  a  mispxint,  for  17),  ''  Nota. 
If  a  man  takes  beasts  damage  fea- 
sant, and  the  other  comes  freshly 
upon  the  taking  and  tenders  soflB- 
cient  amends,  and  notwithstanding 
this  he  takes  the  beasts,  &c.  it  is 
trespass ;  by  Hull  clearly.  Where- 
fore the  defendant  said  that  the 
plaintiff  made  no  tender  before  the 
impounding  (emportement).  Prist, 
et  alii  e  contr^.  Note  the  issue/' 
The  word  emportement  (carrying 
away)  appears  to  be  misprinted  for 
<*  emparkment,"(impounding)which 
is  the  word  used  in  the  case  itself 
in  the  Year  Book.  The  same  case 
is  thus  abridged  by  Rolle  (2  Roll. 
Abr.  561,  pi.  7,  transUted  20  Yin. 
Abr.  499,)  «  If  a  man  take  my 
sheep  damage  feasant,  and  I  ten- 
der him  sufficient  amends  before 
the  impounding,  and  he  refuses 
that  and  drives  the  cattle  to  the 
pound  afterwards,  he  is  a  tres- 
passer ab  initio.  13  H.  4, 17  b." 

In  that  case  the  defendant  (hav- 
ing ascertained  from  the  judgment 
of  Hully  J.,  that  an  impounding 
after  the  tender  was  wrongful,  and 
rendered  him  liable  for  damages  for 
the  detainer  in  an  action  of  reple- 
vin, as  a  trespasser  ab  initio,)  al- 
leged by  way  of  replication  to  the 
plea  in  bar,  that  the  impound- 
ing was  before  the  tender ;  upon 
which  allegation  the  plaintiff  took 
issue.  The  judgment  of  Hu//,  J. 
upon  the  demurrer,  sliows  the 
ground  upon  which  the  defence  of 
a  tender   before    the  impounding 


was  considered  available,  viz.  that 
as  the  law  authorizes  the  distrainee 
to  set  himself  right  by  making  a 
tender  before  the  impounding,  the 
tortious  driving  of  the  cattle  to 
the  pound  after  the  tender,  rendered 
the  party  a  trespasser  ab  initio,  as 
having  abused  a  licence  in  law, 
upon  which  the  original  taking  be- 
came constructively  tortious,  so  as 
to  support  a  replevin,  though  not 
actually  tortious  so  as  to  entitle  the 
distrainee  to  damages  for  the  taking 
as  well  as  for  the  detention.  The 
same  view  of  the  point  is  taken  by 
Lord  Coke  in  the  Six  Carpenters* 
case,  8  Co.  Rep.  146,  b.  Among 
the  cases  of  abuse  of  a  licence  in 
law,  he  puts  the  instance  of  an 
owner  of  land,  who,  after  distraining 
for  damage  feasant,  labours  or  kills 
the  distress,  and  he  might  therefore 
have  added,  or  impownds  the  distress 
after  a  tender  of  sufficient  amends. 
But  now  by  11  Geo,  2,  c.  19,  s.  19, 
it  is  provided,  "  that  where  a  distress 
shall  be  made  for  any  kind  of  rent 
justly  due,  and  any  irregularity 
shall  be  afterwards  done  by  the 
party  distraining  or  his  agent,  the 
distress  shall  not  be  deemed  milaw- 
fill,  nor  the  distrainer  a  trespasser 
ab  initio;  but  the  party  grieved 
may  recover  satisfiiction  for  the 
special  damage  in  an  action  of  tres- 
pa»s  or  on  the  case.**  And  by  sect. 
20,  no  tenant  shall  recover  in  such 
action  if  tender  of  amends  have 
been  made  before  action  brought 
And  by  sect.  20,  the  defendant  in 
such  action  is  allowed  to  give  the 
special  matter  in  evidence,  under  a 
plea  of  the  general  issue. 
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nuuJe  before  the  inpouodiog.  But  it  w«s  assmbedi  that 
replevin  would  lie  for  ao  ual^wfiil  detainer ;  as  ako  in  PiOi* 
ington  V.  Hastings  (d).     So  in  the  Six  Carpenters*  case  it 


In  AnMoomh  t.  Shore,  1  Cunpb. 
265,  it  WM  litld  that  an  action 
on  the  case  would  not  lie  for  de- 
taining catde  in  the  pound  after  a 
lender  made  nhiequentiy  to  the 
iniponnding,--*upon  the  ground  that 
the  oatde  heing  in  the  euatody 
of  the  law,  the  distrainor  was 
guilty  of  no  tort  in  detaining  them. 
5.C.not&P.  1  Taunt  261 ;  &  P. 
Sheriff  t.  Jomet,  1  Bingfa.  S41, 
8  B.  Moore,  334.  In  the  marginal 
ahstract  in  1  Campbell,  the  learned 
reporter  says  <'  And,  comme  sem- 
Ue,  iuch  an  action  could  not  be 
supported  even  if  the  tender  of 
amends  had  been  made  hefore  the 
impounding;  as  the  proper  mode 
of  trying  the  validity  of  a  distress 
is  by  action  of  replevin  or  trespass." 
This,  however,  assumes  that  the 
liability  in  replevin  or  trespass  in 
respect  of  a  detention  after  tender  is 
not  affected  by  the  11  Geo»  2,  e. 
19,  s.  19,  which  it  would  be,  if  be- 
ibre  that  statute  such  liability  de- 
pended upon  the  rule,  that  an  im- 
pounding after  tender  made  the 
distrainor  a  trespasser  ah  initio. 
Pof*,  616  (rf),  617(a). 

(6)  2d  edit  57,  being  a  reference 
introduced  to  the  Six  Carpenter$* 
case,  8  Co.  Rep.  147,  b. 

(c)  2  Lutw.  1594,  the  plea 
alleged  that  the  tender  was  made 
immediate  post  pradictum  tem- 
pus  pnediotse  transgressionis  su- 
perius  fieri  suppodtSB,  sub  eodem 
duodecimo  die,  8te.  The  court 
held  that  tender  of  amends  is  not 


given  by  21  Jac,  1,  c  16,  in  reple- 
vin, but  in  trespass  only,  {vide 
Moigan  Preced.  602,)  and  that  at 
common  law  the  tender  ought  to 
be  beftne    the   impounding. 

{d)  Cro.  EHs.  813.  By  the 
Report  in  Croke,  and  the  pleadings, 
which  are  given  at  length,  Co.  Ent. 
602,  603,  it  appears  that  to  an 
avowiy  and  cognisance  lor  damage 
feasant,  the  plaintiff  pleaded  "  quod 
ipse  idem  Robertus  (the  plaintiff) 
postquam  prsedieti  Walterus  (the 
avowant)  et  Johannes  (the  bailiff) 
averia  pnndicta  in  prasdicto  loco 
in  quo^  &o.  cepissent,  etante  delibe- 
rationem  averiorum  illonim  eidem 
Roberto  habitam  et  faotam,  scili- 
cet, vicesimo  primo  die  Julii* 
anno  regni  dictse  DominsB  Reginae 
nunc  quadragesimo  secundo  su- 
pradicto,  apud  Braunston  prsedio- 
turn,  obtulit  pnefato  Johanni  duos 
solidos  legalis  monetse  Angliae,  qui 
ftierunt  sufficientes  emendae  pro 
dampnis  prsedictis  prsefato  Wal- 
tero  in  praedicto  loco  in  quo&c. 
factis;  quos  quidem  duos  solidos 
prsedictus  Johannes  de  eodem  Ro- 
berto recipere  adtunc  et  ibidem 
recusavit;  et  prsedieti  Walterus 
et  Johannes  averia  ilia  detinuenmt 
contra  vadioe  et  plegios  quousque 
&c.  prout  idem  Robertus  superius 
versus  eos  queritur."  To  this  plea 
the  defendant  demurred  specially, 
assigning  for  cause,  "  that  the  ten- 
der was  insufficient,  as  having  been 
alleged  to  have  been  made  to  the 
bailiff;  secondly,   that  the  tender 


*  Loid  Cokg  here  puts  in  the  margin  *'  Nota  que  il  doit  dire  ante  impetmtionein 
(meaning  impercatimem)  averiorum  illorum,  &c. 
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is  asMinied  tbat  replevin  lies  (a) ;  and  it  is  laid  down  that 
uoder  snch  circnmstanbes  a  plaintiff  shall  recover  only  for 
the  detaining,  and  not  for  the  takings  the  latter  being  law- 
ful (6). 

As  to  the  objection  of  a  departure,  it  is  submitted,  that 
this  fault,  if  it  exists,  is  occasioned  by  the  form  of  the  writ 
in  this  action,  which,  it  is  conceived,  is  always  for  taking  and 
detaining.  The  plea  iu  bar  is  in  fact  explanatory  of  the 
declaration,  by  shewing  that  the  taking  there  mentioned  is 
an  implied  taking  included  in  the  detention.  Virtue  v.  JSeos- 
ley  (c)  is  an  authority  to  shew  that  the  detainer  of  a  distress 
after  the  tender  of  rent  and  before  impounding,  may  be  sued 
upon  as  a  trespass  {d).  If  so,  it  might  be  declared  upon  as 
an  unlawful  taking  and  detaining.  A  familiar  case  illustra- 
tive of  this  argument  occurs  in  indictments  of  larceny,  in 
which  goods  taken  in  one  county,  and  detained  in  another, 
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was  not  alleged  to  liaye  been  made 
at*  the  time  of  the  taking  of  the 
diftreM,  nor  before  the  cattle  were 
taken;  thirdly,  that  the  bill  does 
not  show  the  value  of  the  damages 
for  which  the  tender  of  amends 
was  made."  The  Court  held  that 
the  tender  ought  to  have  been 
made  to  the  master,  he  being  pre- 
sent, and  not  to  the  bailiff;  and 
that  the  tender  being  after  the  im- 
pounding was  too  late.  The  report 
ildds,  "  But  a  precedent  was  cited 
in  the  Court  (B.  R.)  that  the  tender 
of  amends  after  the  impounding 
was  good,  which  was  T.  33  Eliz. 
sect  327,  between  Barotdr^s  and 
S^r^nK'  But  the  Court  had  not 
much  regard  thereto,  because  they 
were  resolved  upon  the  point,  that 
the  tender  to  the  servant  was 
not  good/*  Vide  Nevill  v^Seagrave, 
Cro.  £1.  332,  which  is  probably  the 
case  here  referred  to,  and  in  which 
the  Court  gave  a  rule  nisi  for  judg- 
ment for  the  plaintiff  upon  a  plea 


in  bar  to  an  avowry,  alleging  a 
tender  on  the  day  after  the  distress. 

(a)  8  Ca  Rep.  146. 

(6)  8  Co.  Rep.  147,  a. 

(c)  1  Moody  &  Rob.  21. 

(d)  The  11  Geo,  2,  c.  19,  s.  19, 
gives  to  the  party  grieved,  a  satis* 
faction  for  the  special  damage  in  an 
action  of  trespass,  or  on  the  case,  at 
his  election,  t.  e,  according  to  the 
nature  of  the  injury,  (  Winterboumc 
V.  Morgan,  11  East,  395,  401 ; 
Smith  v.  Goodwyn^  «n/e,  vol.  ii. 
1 14, 1 1 6 ;)  but  not  an  action  of  re- 
plevin. If,  therefore,  the  founda- 
tion of  an  action  of  replevin  for  a 
detention  after  tender  was,  tbat  the 
distrainor  thereby  became  a  tres- 
passer ah  initio,  it  would  seem  that 
since  the  statute  of  1 1  Gto,  2,  the 
remedy  was  an  action  on  the  case. 
But  if  the  principle  were,  that  the  im- 
pounding is  anew  taking,  for  which 
trespass  or  replevin  would  lie,  then 
the  case  would  rather  appear  not  to 
be  within  the  statute.  Poi^,  617(a). 
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are  said  to  have  been  taken  in  the  latter  place.  In  Saunders* 
Reports  (a)  it  is  laid  down,  that  some  replications  are  rather 
in  the  nature  of  new  assignments.  Thus  here^  the  plea  in 
bar  shews  that  hy  the  taking  mentioned  in  the  declarationi 
is  meant  only  such  a  wrongful  taking  as  is  implied  in  the 
fact  of  detaining  after  the  lawful  cause  of  detainer  has 
ceased. 


Evam  in  reply.  A  sufficient  answer  to  the  argument  on 
the  other  side,  is  furnished  by  the  express  distinction  which 
is  made  by  the  plea  itself  between  the  taking  and  the  deten- 
tion. No  case  has  been  cited  to  shew  that  replevin  will  lie 
for  a  mere  wrongful  detention.  If  the  authority  which  has 
been  cited  from  Fitzherbert  ifi)  is  a  valid  one,  it  seems  ex- 
traordinary that  there  should  be  no  writ  applicable  to 
the  case  of  a  detention  only.  The  charge  of  wrongfully 
taking  is  abandoned  in  the  plea,  yet  the  want  of  a  formal 
commencement  (since  the  new  rules,)  shews  the  plea  to  be 
directed  generally  to  the  whole  avowry.  It  being  clear  that 
the  distress  was  lawful,  the  plaintiff  tried  to  get  rid  of  the 
avowry  by  pleading  matter  which  impeaches  the  detention 
only,  not  the  taking. 

Lord  Den  MAN,  C.  J. — This  is  a  very  critical  objection. 
I  do  not  see  that  the  word  "  taking"  has  such  a  technical 
meaning  as  it  has  been  attempted  to  attach  to  it.  If  a  de- 
tention is  a  trespass,  1  think  it  may  also  be  considered  a 
new  taking. 

LiTTLEDALE,  J. — I  am  also  of  the  same  opinion.  A 
detaining  after  the  tender  is  sufficient  to  satisfy  the  words 
of  the  declaration. 

Patteson,  J. — ^The  authorities  cited  by  Mr.  Williams 
abundantly  shew  that  replevin  lies. 


{a)  1  Wins.  Saund.  300,  b. 


(A)  F.N.B.  69G.fttprB,611. 
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Judgment  for  the  plaintiff  (a). 


(a)  Ace.  Browne  v.  Powell^  4 
Bingb.  230;  12  B.  Moore,  454.  In 
that  case  the  defendant  avowed  for 
damage  feasant;  plea  in  bar,  a  tender 
before  the  impounding,  and  issue 
thereon.  The  sheep,  being  dis- 
trained, were  placed  in  an  outhouse, 
¥rith  a  view  to  their  being  after- 
wards driven  to  a  public  pound; 
and  the  question  was,  whether  a 
tender  made  whilst  the  sheep  were 
in  the  outhouse  was  too  late,  as 
made  after  the  impounding ;  and 
the  Court  held,  that  whilst  the  cat- 
tle remained  in  the  private  pound 
of  the  distrainor  they  were  not  to 
be  considered  as  in  the  custody  of 
the  law,  so  as  to  invalidate  a  tender. 
The  effect  of  the  1 1  Geo.  2,  c.  1 9,  s. 
19,  providing  that  an  irregularity 
shall  not  make  the  distrainor  a  tres- 
passer ab  initio,  was  not  discussed; 
the  question  not  being  raised  by 
any  motion  in  arrest  of  judgment, 
or  for  judgment  for  the  avowant 
non  obstante  veredicto,  on  the 
ground,  that  since  the  latter  sta- 
tute an  impounding  after  the  tender 
did  not  make  the  party  a  trespasser 
ab  initio.  Ideo  qusere  et  vide  ante^ 
611,  n.,  614,  n.,  615,  n. 

In  Fitz.  Abr.  tit.  Replevin,  pi. 
27,  is  the  following  case,  which  is 
stated  to  have  occurred  *'  en  temps 
£.  1 ."  "  Note,  that  if  a  man  take 
beasts  damage  feasant,  and  he  to 
whom  the  beasts  belong  tender  suf. 
ficient  pledget  to  make  amends,  and 
the  other  refuses  it,  he  shall  have  re- 
plevin against  him  and  recover  da- 
mages for  the  detainer,  and  not  for 
the  taking;  for  he  must  answer 
the  detainer  as  well  as  the  taking, 


&c.,  apparent  (appt)  by  the  declara- 
tion." Britton,  speaking  in  the 
name  of  the  king  (Edw.  1),  says, 
**  And  in  two  things  consists  all  the 
force  of  this  plea,  to  wit,  in  the 
taking  and  in  the  detention; 
and  because  one  may  take  and 
another  detain,  both  must  be  named 
in  Our  writ  And  because  he  does 
more  wrong  who  wrongfully  de- 
tains, than  he  who  wrongfully  takes. 
We  will  that  the  detainers  be 
charged  with  the  principal  part  of 
the  answer  (del  gros  del  respoims)." 
Britton  chap.  27,  De  Prise  des 
Avers.  And  see  Smith  v.  Goodwin, 
ante,  vol.  i,  371 ;  4  Bar.  &  AdoL  41 3. 
In  the  case  cited  from  Fitz.  Abr. 
tit.  Replevin,  the  right  to  recover  for 
the  detainer  seems  to  be  put,not  upon 
the  ground  of  the  distrainor's  becom- 
ing a  trespasser  ab  initio,  butupon  the 
ground  that  the  detainer  quousque 
is  a  substantial  part  of  the  de- 
claration and  not  matter  of  aggra- 
vation, as  it  has  been  since  con- 
sidered to  be  an  action  of  tres- 
pass. In  this  view  of  the  case  it 
would  not  be  affected  by  1 1  Geo,  2, 
c.  19,  s.  19.  It  is  observable, 
that  the  tender  in  this  case  is  of 
ucuriiy  for  the  damages,  not  of 
money,  which  the  party  may  not 
be  able  to  command  in  time  to  pre- 
vent the  impounding. 

In  P.  45  JB.  3.fol.9,  pi.  13,  it  is 
said,  by  Which,  {Wychingham,  J.) 
some  are  of  opinion  that  if  after  the 
beasts  are  taken  the  tenant  tender 
the  rent,  and  the  owner  of  the  land 
refuses  it  and  detains  the  beasts,  the 
detainer  is  tortious,  and  therefore 
he  (the  distrainor)  shall  never  have 
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return  for  the  same  rent  (i.  e.  by 
writ  of  retomo  habendo.)  And  in 
Mmfn  V.  Crot,  M.  14  H,  4.  fol.  2, 
pi.  6.  it  is  said  by  Thimingf  J.  ibid, 
fol.  4,  b.  "  If  the  plaintiff  says  in 
bar  to  an  avowry,  that  he  tendered 
to  the  avowant  reasonable  amends 
upon  the  taking  or  aflerwardt  for 
the  same  trespass,  then  that  shall  be 
tried  by  the  country  or  by  our  dis- 
cretion, according  as  the  case  re- 
quires." 

In  Aier  v.  Rushton,  3  Reble, 
190,  the  case  is  reported  thus: — 
"  In  replevin  the  defendant  avows 
damage  feasant.  The  plea  in  bar  re- 
plies, that  after  the  taking  and  before 
delivery  of  the  cattle  to  the  plainti^ 
he  tendered  amends.  To  which  the 
avowant  demurred.  And  judg- 
ment for  the  avowant ;  this  tender 
being  too  late  after  impounding." 
Here  the  plea  in  bar  seems  to  have 
been  in  the  same  form  as  in  Pilk- 
ington  V.  Hattings,  In  Jennings 
V.  Coutent,  Litt.  Rep.  355,  Cotaens 
avowed  for  damage  feasant  The 
plaintiff  pleaded,  that  post  capdonem 
et  ante  deliberationem  he  tendered 
3j.  which  was  sufficient  amends  for 
the  trespass,  and  that  the  defendant 
nevertheless  detained  the  cattle  con- 
tra vadios  et  plegios,  &c.  Where- 
upon the  defendant  demurred.  Et 
per  totam  Curiam,  the  replication 
(plea  in  bar)  is  bad ;  for  Pilking- 
tons  case  was  agreed  to  be  good 
law,  that  the  tender  must  be  before 
the  impounding;  but  some  time 
before  the  impounding  is  not  suf- 
cient;  but  here  ante  deliberationem, 
implies  that  the  cattle  were  im- 
pounded, and  it  is  not  shewn  for 
certain  that  the  tender  was  be- 
fore. 5.  C.  Hetley,  165.  And  see 
Firth  Y,  PurviSf  5  T.  R.  432,  where 
tender  after  the  impounding  was 


held  to  be  no  bar  to  an  action  for 
pound-breach. 

See  the  form  of  a  replication  of  a 
tender  of  amends  to  a  plea  in  trot  er, 
justifying  the  detention  of  a  mare 
as  an  estray,  Brownl.  Rediv.  94^ 
pi.  128;  3  Inst.  Cler.  S95,  298. 
And  see  the  pleadings  in  Fov- 
cett  v.  Barber,  Co.  Ent.  169  b. 
in  which  the  issue  of  non  obtulit, 
taken  upon  a  replication  of  suffi- 
cient amends  to  a  plea  in  detinuey 
justifying  the  seizure  and  detention 
as  an  estray,  by  the  steward  of  the 
Bishop  of  Winchester,  lord  of  the 
hundred  of  Taunton  and  Taunton 
Deane,  was  found  for  the  plaintiff 
at  the  Somerset  assizes,  held  at 
Chard,  ed  March,  1606-6. 

Replevin  does  not  He  for  a  per- 
son claiming  goods,  which  have  not 
been  taken  out  of  his  possession, 
Chamberlain,  Ex  parte,  coram  Lord 
HedesdaU,  C.  1  Scho.  &  Lef.  320; 
Shannon  v.  Shannon,  ibid,  334.  But 
it  lies  upon  any  wrongful  taking, 
ibid.  And  Lord  Manners  refused 
to  quash  a  writ  of  replevin  issued 
by  a  consignor  of  goods  against 
a  warehouseman,  for  the  purpose 
of  enforcing  his  right  of  stoppage 
in  transitu.  Farrell  v.  Beres/ord, 
1  Ball  &  Beat.  328.  In  the  case 
of  Farrell  v.  Beresford  the  deten- 
tion, and  not  the  original  taking, 
was  treated  as  unlawful. 

In  Nightingale  v.  Adams,  it 
was  held  by  Pollexfen,  C,  J. 
upon  evidence  at  Guildhall,  in  a 
replevin  for  goods  taken  by  the 
order  of  the  East  India  Company, 
from  the  plaintiflPs  as  interlopers  in 
the  Indies,  "  that  no  replevin  lies 
for  goods  taken  beyond  the  seas, 
though  brought  hither  by  the 
defendant  afterwards."  1  Show. 
91.    But  there  the  legality  of  the 
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detention  would  depend  upon  the 
validity  of  the  taking. 

In  Com.  Dig.  Replevin  (D), 
it  is  taid,  *'  A  replevin  lies  against 
the  king  if  goods  be  in  his  hands. 
Per  Ujfde  to  the  Lords,  3  Rushw. 
1361  .**  Bat  upon  referring  to  Rush- 
worth,  part  2,  YoL  2,  1361,  the 
statement  will  be  found  to  be  as 
follows :— "  The  Barons  of  the  Ex- 
chequer being  charged  (in  1640) 
for  not  doing  justice  to  Mr.  RoUi, 
and  other  merchants  of  London, 
who  had  their  goods  seized  upon  in 
Nov.  4  Car.  (1628)  by  the  officers 
of  the  custom-house,  for  refiising 
to  pay  the  subsidies  of  tonnage 
and  poundage,  and  having  med  out 
a  writ  of  replevin  directed  to  the 
Sheriffs  of  London,  the  Court 
awarded  an  injunction  ordering  the 
Sherifis  not  to  execute  the  same» 
and  denied  restituticm.  The  offence 
of  these  judges  therein  at  the  de- 
livering of  the  impeachment  of  it 
to  the  House  of  Lords,  was  aggra- 
vated by  Mr.  Edward  Hyde  (after- 
wards Earl  of  Clarendon)  who 
spoke  to  this  effect: — As  for  that 
presumptmotu  decree  against  Mr. 
Roili  and  others^  and  in  truth, 
whatever  gloss  they  put  upon  it,  it 
is  no  other  than  a  plain  grant  of 
the  subsidy  of  tonnage  and  pound- 
age to  His  Majesty  on  all  merchants. 
After  their  goods  were  seized  for 
non-payment  of  that  pretended 
duty,  the  proprietors  brought  re- 
plevin,— which  is  the  natural  and 
genuine  remedy  applied  by  law  in 
case  of  property,  and  grounded 
upon  property, — the  Court  awards 
an  injunction  to  stay  these  reple- 
vim,  the  goods  were  in  the  king's 
n,  and  no  replevin  would 


lie  against  the  king.  Truly,  my 
lords,  the  injustice  here  is  not  so 
scandalous  as  the  fraud.  We  all 
know  a  replevin,  ae  in  (fu)  no  other 
suitylies  agaimt  the  king  ifthegoodM 
he  (qu.  he  not)  in  his  own  hands. 
Here,  they  found  a  right,  a  known 
unqueationable  right,  yet  instead  of 
assisting,  took  away  the  remedy  to 
preserve  that  right  What  shall 
we  call  these  judges  ?" 

If  the  doctrine  laid  down  in  this 
somewhat  dedamatoiy,  if  notfre- 
sumptuous  speech  be  correct,  this 
would  be  a  case  in  which  replevin 
would  lie  without  a  wrongful  tak- 
ing, as  no  tort  can  be  imputed  to 
the  king.  And  quare,  by  what 
process  such  a  replevin  could  be 
commenced.  The  replevins  sued 
out  by  Rolls  and  the  other  owners  of 
the  goods  seised  for  tonnage  and 
poundage,  would  issue  against  the 
seizing  or  detaining  officers :  but 
goodsseized  for  the  king's  debts  (i .  e. 
debu  eiaimted  as  due  to  the  crown) 
are  not  replevisable,  without  the 
command  of  the  king  or  of  the 
barons  of  his  Exchequer.  Com. 
Dig.  Replevin  (D);  Madox,  Each. 
672.  Still  less,  it  would  seem, can 
replevin  be  brought  in  respect  of 
the  actual  possession  of  the  king. 

As  to  the  regularity  of  proceed- 
ings by  injunction,  in  cases  where 
matters  properly  cognisable  on  the 
revenue  side  of  the  Exchequer,  are 
drawn  in  question  by  an  action 
brought  in  some  other  court,  of 
which  Hyde  complains  in  such 
strong  terms,  as  a  mode  of  removing 
such  matters  into  that  Court,  see 
Mann.  Exch.  Prac.  2d  edit.  Re- 
venue Branchy  190. 


1836. 
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i8sa. 

Jones  r.  Owen. 

Whether  a  ASSUMPSIT  for  goods  sold  and  delivered,  and  on  an 
20/.  is  bound    account  Stated.     The  promise  was  stated  thus :  ''Thede- 

10  accept  a  fendant  on  &c.,  in  consideration  &c.,  promised  to  pay  the 
tender  of  10/.         .,  ,  .  ,        ,  .     .^  ,♦ 

towardt  his       said  several  moneys  respectively  to  the  plamtifi  on  request. 

^^wu^"*—      Plea — first,  as  to  all  the  sums  in  the  declaration,  except  as 
Where  in  in-  '  . 

debitatus  as-  to  the  several  sums  of  3/.  9^.  5d»  and  1  /.,  making  together 
dei^ndant  ^  ^'  9**  ^^'>  parcel  of  the  several  sums  of  money  in  the  de- 
pleaded  pay-  claration  mentioned,  non  assumpsit ;  secondly,  as  to  the  said 
parcel  of  the  ^^^  ^^  ^'*  9^-  ^^*  parcel  &c.,  a  tender  after  the  debt  arose,  and 

Mveralsums,  before  action  brought,  to  wit,  on  the  3rd  December,  1834; 
wc*^  and 

pleaded  also  a  and  thirdly,  as  to  the  said  sum  of  1/.  other  parcel,  &c.,  pay- 
tender  of  ano-  jjjgj^j  gfjg^  ^1^  jgj^j  |j  J  accrued  and  before  action  brought, 
thersum,  par-  ^  ^  »    ' 

eel,  &c.,  held,   and  before  the  plaintiff  had  sustained  any  damage  from  the 

plea  was  gocM^,  non-payment  thereof,  to  wit,  on  the  1st  of  December,  1834. 
without  al-  The  plaintiff  traversed  the  payment  in  the  third  plea,  and 
tender  was  demurred  specially  to  the  second,  for  the  following  causes: 
made  after  the  jhat  the  plea  is  pleaded  only  as  to  part  of  the  amount  ad- 
Semble,  that  mitted  to  be  due  and  owing  by  the  defendant  to  the  plaintiff; 
raise  thVques-  "^"^  **  *^  "^^  Stated,  nor  does  it  appear,  that  at  the  time  of 
tion,whethera  making  the  tender  the  residue  of  the  debt  had  been  dis- 
bound  to  ac-     charged ;  but,  for  any  thing  that  appears  by  the  plea,  the 

cept  a  tender  whole  amount  admitted  by  the  defendant  to  have  been  due 
of  part  on  ac-     -         ,  .  f        i  •     •!«•  •  r   t  ^        • 

count,  the        from  bim  to  the  plamtm,  m  respect  of  the  causes  of  action 

plaintiffshould  j^  jjje  declaration  mentioned,  still  continued  owinir  and  un- 

reply,  that  at         .  '  ,  ° 

the  time  of  the  paid  at  the  time  of  the   making  of  the  tender;   and  that 

othersum  was  ^^^^^  '^  no  cause  whatever  assigned  or  shewn  to  make  the 

unpaid  (a).       tender  of  the  smaller  sum  a  good  tender  where  more  was 

at  the  time  due.     Joinder  in  demurrer. 

R.  V,  Richards  in  support  of  the  demurrer.     To  make  a 

(a)  It  would  seem  to  be  other-  be  covered  by  the  general  form  of 

wise  if  the  action,  instead  of  being  the  declaration,  had  been  upon  an 

in  indebitatus  assumpsit,  where  an  entire  contract,  as  upon  a  bond, 

indefinite  number  of  contracts  may  a  covenant,  or  a  bill  of  exchange. 
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talid  tender,  it  is  necessary  that  the  whole  debt  should  be  1836. 
tendered.  Here  the  defendant  admits  4/.  Qs.  5d.  to  have 
been  due,  and  then  pleads  a  tender  as  to  3/.  Qs.  5d.  If  it  is 
intended  to  be  said,  that  the  sum  tendered  and  the  sum  of 
1/.,  which  by  a  separate  plea  is  alleged  to  have  been  paid, 
were  distinct  debts,  the  answer  is,  that  this  fact  should  dis- 
tinctly appear.  Laticashire  v.  Killingworth  (a)  is  an  autho- 
rity to  shew  that  all  special  matters,  which  are  necessary  to 
constitute  a  good  tender,  must  be  averred  in  the  plea.  The 
present  question  is  raised  entirely  by  the  mode  of  pleading 
introduced  by  the  new  rules.  Formerly  there  would  have 
been  no  plea  of  payment  (6) ;  but  the  course  was,  in  such  a 
case  as  this,  to  plead  non  assumpsit  as  to  all  but  a  certain 
sum,  and  as  to  that,  a  tender.  But  the  amount  tendered 
roust  have  been  of  all  that  was  admitted  to  be  due.  [Lord 
Denman,  C.  J.  Have  you  any  authority  for  that  abstract 
proposition?]  Not  a  direct  oue;  but  in  Chiity  on  Con- 
tracts (c),  it  is  laid  down  that  a  tender  of  part  of  a  debt  need 
not  be  accepted  by  the  creditor.  Suppose  a  debt  of  £0/. 
and  a  tender  made  of  5s.  If  the  creditor  were  bound  to 
accept  the  latter  sum,  he  wftuld  lose  his  right  of  arrest.  Or 
by  a  similar  mode  of  proceeding,  the  debtor  might  bring  his 
creditor's  cause  of  action  within  the  Court  of  Conscience 
Acts.  [Littledale.  J.  Suppose  a  debtor  owing  50/.  offered 
payment  of  20/.  ioxoards  it;  would  not  the  creditor  be  bound 
to  accept  it?]  It  is  conceived  that  he  would  not.  If  the 
larger  sum  was  due,  a  tender  of  the  smaller  might  have  the 
effect  of  changing  the  nature  of  the  creditor*s  remedy. 
[LiUkdale,  J.  The  defendant  pleads  a  payment  of  1/.  and 
a  tender  as  to  31.  Qs.  5d.]  He  does  not  show  that  3/.  95. 5d^ 
was  the  residue  of  his  debt  after  payment. 

J.  Jercis  in  support  of  the  plea.     It  is  submitted  that  the 
plea  is  good,  and  that  the  objections  taken  to  it  are  not  open 

(a)  1  Salk.  6Q3.  was  not  bound  to  do  so.    See  the 

(6)  Or   rather,  the   defendant,      last  case, 
though  at  liberty  to  plead  payment,         (r)  P.  619,  Q6  edit. 

VOL.  Vf.  S  S 
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Whether  a 
creditor  for 
SO^  is  bound 
to  accept  a 
tender  of  10/. 
towards  his 
debt,  quare. 

Where  in  in- 
debitatus as- 
sampsity  the 
defendant 
pleaded  pay- 
ment of  a  sum 
parcel  of  the 
several  sums, 
&c.,  and 
pleaded  also  a 
tender  of  ano- 
ther snm,  par- 
cel, &c.y  held, 
that  the  latter 
plea  was  good, 
without  al- 
leging that  the 
tender  was 
made  after  the 
payment. 

Semble,  that 
in  order  to 
raise  the  Ques- 
tion, whether  a 
creditor  is 
bound  to  ac- 
cept a  tender 
of  part  on  ac- 
count, the 
plaintiff's  hould 
reply,  that  at 
the  time  of  the 
tender  the 
other  sum  was 
unpaid  (a). 


Jones  r.  Owen. 

Assumpsit  for  goods  soW  and  delivered,  and  on  an 
account  stated.  The  promise  was  stated  thus :  "  The  de- 
fendant on  &€.,  in  consideration  Sec,  promised  to  pay  the 
said  several  moneys  respectively  to  the  plaintiff  on  request" 
Plea — first,  as  to  all  the  sums  in  the  declaration,  except  as 
to  the  several  sums  of  3/.  95.  5d.  and  1  /.,  making  together 
4/.  9^.  5d,p  parcel  of  the  several  sums  of  money  in  the  de- 
claration mentioned,  non  assumpsit ;  secondly,  as  to  the  said 
sum  of  3/.  95. 5d.  parcel  &c.,  a  tender  after  the  debt  arose,  and 
before  action  brought,  to  wit,  on  the  3rd  December,  1834; 
and  thirdly,  as  to  the  said  sum  of  1/.  other  parcel,  &c.,  pay- 
ment after  the  debt  had  accrued  and  before  action  brought, 
and  before  the  plaintiff  had  sustained  any  damage  from  the 
non-payment  thereof,  to  wit,  on  the  Ist  of  December,  1834. 
The  plaintiff  traversed  the  payment  in  the  third  plea,  and 
demurred  specially  to  the  second,  for  the  following  causes: 
that  the  plea  is  pleaded  only  as  to  part  of  the  amount  ad- 
mitted to  be  due  and  owing  by  the  defendant  to  the  plaintiff; 
but  it  is  not  stated,  nor  does  it  appear,  that  at  the  time  of 
making  the  tender  the  residue  of  the  debt  had  been  dis- 
charged ;  but,  for  any  thing  that  appears  by  the  plea,  the 
whole  amount  admitted  by  the  defendant  to  have  been  due 
from  him  to  the  plaintiff,  in  respect  of  the  causes  of  action 
in  the  declaration  mentioned,  still  continued  owing  and  un- 
paid at  the  time  of  the  making  of  the  tender ;  and  that 
there  is  no  cause  whatever  assigned  or  shewn  to  make  the 
tender  of  the  smaller  sum  a  good  tender  where  more  was 
at  the  time  due.     Joinder  in  demurrer. 


R.  V.  Richards  in  support  of  the  demurrer.     To  make  a 


(a)  It  would  seem  to  be  other- 
wise if  the  action,  instead  of  being 
in  indebitatus  assumpsit,  where  an 
indefinite  number  of  contracts  may 


be  covered  by  the  general  form  of 
the  declaration,  had  been  upon  an 
entire  contract,  as  upon  a  bond, 
a  covenant,  or  a  bill  of  exchange. 
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Talid  tender,  it  is  necessary  that  the  whole  debt  should  be  1836. 
tendered.  Here  the  defendant  admits  4/.  Qs.  5d.  to  have 
been  due,  and  then  pleads  a  tender  as  to  3/.  Qs.  5d,  If  it  is 
intended  to  be  said,  that  the  sum  tendered  and  the  sum  of 
1/.,  which  by  a  separate  plea  is  alleged  to  have  been  paid, 
vrere  distinct  debts,  the  answer  is,  that  this  fact  should  dis- 
tinctly appear.  Lancashire  v.  Killingworth  {a)  is  an  autho- 
rity to  shew  that  all  special  matters,  which  are  necessary  to 
constitute  a  good  tender,  must  be  averred  in  the  plea.  The 
present  question  is  raised  entirely  by  the  mode  of  pleading 
introduced  by  the  new  rules.  Formerly  there  would  have 
been  no  plea  of  payment  (6) ;  but  the  course  was,  in  such  a 
case  as  this,  to  plead  non  assumpsit  as  to  all  but  a  certain 
sum,  and  as  to  that,  a  tender.  But  the  amount  tendered 
must  have  been  of  all  that  was  admitted  to  be  due.  [Lord 
Denman,  C.  J.  Have  you  any  authority  for  that  abstract 
proposition?]  Not  a  direct  one;  but  in  ChUty  on  Con- 
tracts (c),  it  is  laid  down  that  a  tender  of  part  of  a  debt  need 
not  be  accepted  by  the  creditor.  Suppose  a  debt  of  £0/. 
and  a  tender  made  of  5i.  If  the  creditor  were  bound  to 
accept  the  latter  sum,  he  wftuld  lose  his  right  of  arrest.  Or 
by  a  similar  mode  of  proceeding,  the  debtor  might  bring  his 
creditor's  cause  of  action  within  the  Court  of  Conscience 
Acts.  [Litlledale.  J.  Suppose  a  debtor  owing  50/.  offered 
payment  of  20/.  towards  it;  would  not  the  creditor  be  bound 
to  accept  it?]  It  is  conceived  that  he  would  not.  If  the 
larger  sum  was  due,  a  tender  of  the  smaller  might  have  the 
effect  of  changing  the  nature  of  the  creditor*s  remedy. 
\^LittledaIe,  J.  The  defendant  pleads  a  payment  of  1/.  and 
a  tender  as  to  3/.  Qs.  bd.]  He  does  not  show  that  3/.  95. 5dn 
was  the  residue  of  his  debt  after  payment. 

J.  Jercis  in  support  of  the  plea.     It  is  submitted  that  the 
plea  is  good,  and  that  the  objections  taken  to  it  are  not  open 

(a)  1  Salk.  633.  was  not  bound  to  do  so.    See  the 

(6)  Or   rather,  the    defendant,      last  case, 
though  at  liberty  to  p/e/i</ payment,  (r)  P.  619,  2d  edit. 

VOL.  VI.  S  S 
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to  the  plaintiiF.  It  m  quite  clear  that  the  tender  and  paj- 
meiit  form  distinct  plea^.  The  demurrer  points  to  the 
teadqr  only.  The  other  parts  ought  not  to  be  before  the 
Court*  and  therefore  there  are  no  facts  to  raise  the  aif  ument 
urged  on  the  other  side.  If  the  Court  can  refer  to  the 
plea  of  payment,  it  will  be  seen  that  so  much  of  the  debt 
was  paid  before  any  damage  had  accrued  to  the  plaintiff. 
If  so,  it  must  have  beea  before  {a)  the  tender.  It  has  beep 
correctly  stated,  that  the  present  difficulty  is  occasioned  b^ 
the  new  rules.  Under  the  late  system  of  pleading,  the  de- 
fendant might  have  pleaded  pon  assumpsit  as  to  aU  except 
31,  9s.  od,,  and  might  have  given  the  payment  of  the  l/«  ip 
evidence  under  the  general  issue.  If  part  only  of  a  debt  be 
tendered,  and  the  creditor  objects  to  the  tender,  on  the  ground 
that  more  is  due,  the  ground  of  objection  should  be  dis- 
closed ;  otherwise  the  debtor,  who  made  the  tender  upon  die 
supposition  that  part  only  was  due,  may  ascfibe  the  refusal  to 
a  different  cause,  apd  is  therefore  liable  to  be  led  into  error. 
It  has  been  said  that  these  two  sums  do  not  appear  to  he 
separate  debts.  If  there  had  been  a  debt  of  20/.  for  the 
price  of  a  horse,  and  another  of  10/.  for  something  else,  the 
debtor  might  make  a  tender  of  the  20/.  only.  Viner*8  Abr. 
tit.  Tender  (E)  (&).  The  same  rule  applies  with  respect  to 
the  payment  of  money  into  Court: — If  the  defendant  here  had 
paid  the  1/.  into  Court,  and  pleaded  such  payment,  with  a 
tender  of  the  3/.  9^,  5d.,  that  would  have  been  sufficient. 
The  defendant  by  the  first  plea  admits  a  debt  of  S/.  9$.  5d. 
and  1/.,  bi^t  he  does  not  admit  thereby  that  these  two  sums 
constituted  one  debt.  If  in  fact  they  formed  one  debt,  and 
.  the  plaintiff  intended  to  raise  the  objection  now  taken  by 
the  demurrer,  he  should  have  replied  that  fact. 

(a)  It   was   probably  intended  the  tenant  offers  the  one,  the  lord 

tfcat  this  priority  should  be  infer-  is  bound  to  receive  it,  and  if  he 

red  from  the  payment  being  laid  distrains  he  does  a  tort.    Bat  if 

on  the  first,  and  the  tender  on  the  he  distrains  for  the  rent  of  one  day, 

third  day  of  the  month.  and  the  tenant  offers  to  pay  part 

(6)  PI.  2  &  3.  "  It  was  argued  of  it,  the  lord  is  not  bound  to  re- 
in avowry,  that  where  the  lord  dis>  ceive  it,  but  may  distrain.  Note 
trains  for  two  rent  days  arrear,  and  the  diversity,  Bro.  Tender,  pi.  2." 


TRINITY  TERM,  VI  WILL.  IV.  . 

The  declaration  is  bad.  It  does  uot  sufficiently,  state 
any  cause  of  action,  as  it  only  avers  that  the  defendant  pro- 
mised to  pay  the  moneys  therein  mentioned  to  the  plaintiff, 
but  does  not  state  to  whom  the  promise  was  made.  In 
Price  V.  Easton  (a)  a  promise  to  pay  the  plaintiff  was  con- 
sidered as  not  equivalent  to  .a  promise  to  thepl(iinti^  to  pay 
him.  There  is,  it  must  bq  admitted,  this  distinction  between 
the  cases,  that  there  the  debt  arose  between  collateral  par- 
ties ;  whereas  here  there  is  an  immediate  privity  between 
the  plaintiff  and  the  defendant ;  and  it  may  be  said,  that  ir^ 
this  case  therefore  the  law  will  imply  that  the  promise  was 
made  to  the  plaintiff. 

J?.  V.  Richards  in  reply.  It  is  admitted  on  the  other 
side,  that  4/.  95. 5d.  was  due  to  the  plaintiff,  while  the  ten- 
der was  of  3/.  9^.  5d,  only.  AH  difficulty  upon  the  subject 
might  have  been  avoided  if  the  defendant  had  pleaded  as  to 
l/.  parcel  of  the  sum  of  4/.  9^.  •'>af.  payment,  and  as  to 
3/.  9s.  5J.  the  residue,  a  tender  (6).  The  declaration  being 
general  for  goods  sold  and  delivered,  there  is  nothing  to 
fhew  that  the  two  sums  are  distinct  debts. 

Lord  Dbnman,  C.  J. — The  declaration  is  good.  It  is 
in  accordance  with  the  forms  given  by  our.  own  rules,  and 
we  cannot  call  our  own  rules  into  question.  Besides,  it 
would  have  been  good  without  these  rules,  I  should  think. 
Then  as  to  the  plea :  I  am  of  opinion  that  this  is  a  good 
plea  ;  it  states  that  the  whole  debt  was  tendered  and  paid. 
It  is  true  that  the  statement  of  the  payment  comes  after  that 
of  the  tender,  but  there  is  nothing  to  shew  that  the  payment 
itself  was  made  after  the  tender.  Assuming  it,  therefore, 
to  be  necessary  to  tender  the  whole  of  a  debt,  it  seems  to 
me  that  a  complete  answer  is  here  furnished  to  the  whole 
of  the  plaintiff's  demand. 

(a)  Ant€,yo\»  i.  SOS;  4  Barn.  8s  might  not  still  have  been  raised, 
Adol.  433.  unless  ihc  tender  was  alleged  to 

(6)  Qu.  whether  the  same  point      be  subsequent  to  the  payment. 

S  s  2 
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LiTTLEDALE,  J. — It  has  been  admitted  upon  the  argu- 
ment, that  the  general  issue  as  to  all  but  31.  9s.  5d,,  and  a 
tender  as  to  that,  would  have  been  good  pleading.  But  it 
has  been  urged,  that  as  more  than  SZ.  9s.  5d.  is  admitted  to 
have  been  due,  a  tender  of  that  sum  is  not  a  legal  tender. 
It  does  not  appear  upon  the  record  whether  the  1/.  was 
paid  before  or  after  the  tender.  If  it  took  place  before  the 
tender,  there  would  be  no  difficulty  in  the  matter.  Mr. 
Richards  has  said  that  this  should  be  made  to  appear,  but 
I  do  not  think  we  can  mix  up  the  two  pleas  together. 

Patteson,  J. — Under  the  old  rules  of  pleading,  the  general 
issue  might  have  been  pleaded  to  all  but  3/.  9s.  5d.,  and  as 
to  that  a  tender.  The  new  rules  require  that  the  defence 
of  payment  should  be  put  upon  the  record.  The  demurrer 
is  in  effect  raised  upon  the  ground,  that  it  does  not  appear 
that  the  tender  was  made  after  the  payment.  If  a  tender  of 
5/.  were  made  when  the  sum  of  10/.  was  due,  a  point  of 
law  might  arise  as  to  the  sufficiency  of  such  a  tender,  upon 
which  question  I  do  not  now  give  any  opinion.  Upon  the 
whole  of  this  record  I  think  we  cannot  say  that  this  is  a  bad 
plea  of  tender. 

Williams,  J. — ^Tlie  only  foundation  for  the  argument 
urged  by  Mr.  Richards,  that  the  payment  does  not  appear 
to  have  preceded  the  tender,  is,  that  upon  the  face  of  this 
record,  the  entry  of  the  plea  of  tender  precedes  that  of  the 
plea  of  payment.  But  I  think  no  objection  can  be  raised 
on  this  ground.  The  fair  and  reasonable  mode  of  reading 
the  pleadings  is,  that  the  payment  was  made  previously  to  the 
tender;  and  if  they  can,  they  ought  to  be  so  read. 

Judgment  for  the  defendant. 
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The  King  v.  John  Wilson. 

In  Michaelmas  term  last,  M.  D.  Hill  obtained  a  rule,  To  a  irrit  of 

calling  upon  the  prosecutors  to  shew  cause  why  the  inqui-  pc'V®™"^^^^ 

sition  found  in  this  case  should  not  be  quashed,  and  why  a  ed  n  convic- 

writ  of  re-restitution  should  not  be  awarded.  !i° B?fo^'a 

The  affidavits  upon  which  this  rule  was  obtained  stated,  forcible  de- 

that  the  defendant  had,  on  September  3,   1 833,  been  con-  ^^r  with  an 

victed  of  a  forcible  detainer  (a),  upon  an  information  exhi-  inqawiiion, 

upon  a  tra- 
bited  against  him  by  Bates  and  Stj/les;  that  he  gave  notice  verse  hj  A.  B. 

to  the  convicting  magistrates  that  he  traversed  the  force  SL  *akeii*a 
alleged  to  have  been  used  by  him,  touching  the  possession  few  dnys  aub- 
of  the  premises;  that  on  September  10th,  an  inquisition  the^date^of^ 
was  held  before  the  two  convicting  magistrates,  and  Mr.  ^h«  convic- 
fVetheraU,  another  magistrate ;  that  on  that  occasion  the  fnund  an  un- 
original information  was  lying  upon  the  table,  and  the  parties  ^^"^^^  ^^^ 
were  heard,  and  their  witnesses  were  examined  upon  oath ;  detainer  by 
and  that  the  jury  found  a  verdict  against  the  defendant.        ^^  a^^iild  of 

The  inquisition,  as  returned  to  the  writ  of  certiorari  resiitution  in- 
issued  in  this  case,  was  in  the  following  words:  theinquisUion. 

"County  of  Leicester,  to  wit.    An  inquisition  for  our  Sovereign  Lord  The  convicUon 
the  King,  indented  and  taken  at  the  Town  Hall  of  Market  Harborougb,  o^aji,^  fo^ 
in  the  said  county,  the  10th  day  of  September,  in  the  fourth  year  of  &c.,  insufficiency, 
(4  W,  4,)  by  the  oaths  of  twelve  good  and  lawful  men  of  the  said  county,  it  was  held 
before  the  Rev.  Edward  Gr^n  and  John  WetkeraU,  clerks,  and  Wm.  t^?t  '*»«  inq"J* 
de  Capel  jBroo&e,  Esq.,  justices  &c.,  assigned  &c.;  who  say,  upon  their  *'  *^hed"also 
oaths  aforesaid,  that  JoAn  Wilson,  of  Market  Hnrborough  aforesaid,  and  that  the  ' 
carpenter,  on  the  28th  day  of  August  now  last  past,  into  and  upon  one  Court  is  bound 
messuage,  with  the  appurtenances,  in  Market  Harborougb  aforesaid,  in  to  grant  re- 
ibe  county  aforesaid,  whereof  Tkomag  Bates,,  of  &c.,  watch-maker,  and  re»iiiuUon, 
John  Styles,  of  &c.,  grocer,  were  then  lawfully  and  peaceably  seised  to  •      '^^^^  ^^ 
them  and  their  heirs,  in  their  demesne  as  of  fee,  *  unlawfully  did  enter,  inquiry  as  to 
and  the  said  Thomas  Bates  and  John  Styles  from  the  messuage  afore-  the  title  of  the 
said  unlawfully  ejected,  expelled,  and  amoved,  and  the  said  messuage  respective 
from  them  the  said  Thomas  Bates  and  John  Styles  unlawfully,  with  ^^^^  ^^ 

-,      ,     -  .  ...  that  an  inqui- 

(tf)  See  the  form  of  the  conviction,  ante,  iii.  753.  sition  finding 

a  party  guilty 
t)f  an  unlawfiil  entry  and  forcible  detainer,  upon  the  face  of  which  it  does  not  appear 
that  a  complaint  had  been  made,  or  by  what  authority  or  for  what  purpose  the  jury  bad 
been  sommoned,  is  defective. 
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1836.  strong  hand  and  armed  power,  did  hold  and  from  them  detain;  and 
from  the  said  28th  August  now  last  past,  until  the  day  of  the  taking  of 
this  inquisition,  wjUi.  like  strong  habd  and  armed  pqwer,  did  keep  out, 
and  doth  yet  keep  out,  to  the  great  disturbance  of  the  peace  &c.,  and 
against  ihe  form  of  the  statul^  in.  such  tasb  made  and  prorided, 

''  We  whose  names  are  hereunto  set,  being  the  jurors  aforesaid,  do» 
upon  the  evidence  now  produced  before.  uS;  find  the  inquisition  afore- 
said truel*  «  Signed,  &c ." 

Upoq  the  above  inquisition  the  following  memorandum 
:  was  indorsed : 

"  County  of  Leicester. '  Be  it  remembered,  that  we  Edward  Griffin 
and  JoAn  Wetherall,  clerkis,  and  Wm.  de  Capel  A'ook^,  Bsq.,  jusdoes 
in  the  within  inquisiticm  named,  did,  this  10th  day  of  September^  ia  the 
year  &c.,  personally  go  to  the  messuage  and  other  the  premises  ii>  the 
within-written  inquisition  mentioned,  and  did  reseize  the  same,  with  the 
appurtenances,  and  did  restore  and  put  the  within-named  Tfumat  Boies 
and  John^Stilet  into  full  possession  thereof,  acconding  as  they  before 
the  entry  and  forcible  detainer  thereof  by  John  WiUon,  ia  the  said 
inqviisition  mentioned,  were  seised^  according  to  the  form  of  the  statutes 
in  such  case  made  and  provided.  '  Given  under  our  hands  and  seals. 

'*  Signed  and  sealed  to' 

The  conviction  was^  upon  a  former  appllication  to  this 
Coiirt,  quashed  (a),  and  upon  that  occasion  the  Court  ex- 
pressed an  opinion  that  the  inquisition,  being  founded  upon 
the  conviction,  must  be  quashed  also;  but  the  argument 
having  been  upon  a  concilium  with  reference  to  the  con- 
viction only,  the  rule  was  drawn  up  for  quashing  the  con- 
viction alone. 

The  affidavits  on  both  sides  contained  statements  of 
facts,  upon  which  Bates  and  Stiles  on  the  one  hand,  and 
Wikon  on  the  other,  claimed  to  be  entitled  to  the  messuage 
mentioned  in  the  proceedings. 

Sir  W,  W.  FoUeft  now  shewed  cause.  This  case  has 
already  been  twice  before  the  Court :  first,  upon  an  appli^ 
cation  for  a  mandamus  to  the  justices^  requiring  them  to 
ameiid  their  return  to  the  certiorari  which  had  issued  {b), 
and  afterwards,  upon  a  motion  to  quash  the  conviction  (c). 

(a)  See   the   Report,  aniep  v«         (b)  Vide  ante^  iii.  75S. 
164.  ic)  Vide  ante,  r.  164. 


The  Kino 


TRINITY  TERM,  VI  WILL.  IV. 

lo  giving  judgment  upon  the  latter  occasion.  Lord  Den-' 
man,  C.  J.,  having  said  that  the  conviction  was  bad^.added^ 
''  It  foUowsy  that  the  inquisition  founded  upon  it  must  also  v. 

be  quashed."  In  that  case  the  inquisition  was  not  before  ^^'^^ 
the  Court,  and  therefore  the  dictum  of  Lord  Denman  was. 
extra-judicial,  and  cannot  be  referred  to  as  any  authority  in 
support  of  the  present  application.  The  conviction  may. 
be  bad,  and  yet.  the  inquisition  be  valid.  .  The  inquisition 
is  independent  of  the  conviction,  and  is  taken  under  sect.  3 
of  the  statute  %.Hen.  6,.  c.  9,  which  enacts  that  the  justices 
shall  have  power  to  inquire  by  the  people  of  the  county,  as 
well  of  them  that  make  forcible  entries  on  lands  and  tene- 
ments as  of  them  which  the  same  hold  with  force;  and  if  it 
be  found  before  any  of  them  that  any  doth  contrary  to  that 
statute,  then  the  Said  justices  or  justice  shall  cause  to  re- 
seize  the  lands  or  tenements  so  entered  or  holden,  and  shall 
put  tbe  party  so  put  out  in. full  possession  of  the  same  lands 
and  tenements  so  entered  and  holden.  The  4th  section 
provides  for  the  summoning  and  impanelling  a  jury  for 
the  purpose  of  making  such  inquiry.  Now  here  a  jury  was 
impanelled,  the  party  was  summoned,  witnesses  were  ex- 
amined, and  the  jury  have  found  an  unlawful  entry  and  a 
forcible  detainer.  This  is  an  independent  proceeding,  and 
it  is  perfect  in  itself.  It  seems  to  be  expressly  within  the 
3d  section  of  the  statute  8  Hen.  6,  c.  9>  «nd  if  so,  the  right 
of  the  justices  to  award  restitution  follows  of  course.  The 
conviction  was  for  the  purpose  of  arresting  and  fining  the 
defendant,  and  if  the  conviction  was  bad,  then  the  justices 
were  wrong  in  committing  him  to  prison;  but  it  does  not 
follow  that  the  award  of  restitution  is  wrong,  for  that  is 
founded  upon  the  inquisition.  Supposing,  however,  that 
the  inquisition  is  based  upon  the  conviction,  and  falls  with 
it^  still  the  right  to  a  writ  of  re-restitution  cannot  be  claimed 
as  a  necessary  consequence.  The  power  to  grant  re-resti- 
tution is  only  founded  upon  an  equitable  construction  of 
the  statutes,  and  is  not  exercised  when  upon  a  consideration 
of  tbe  whole  of  the  circumstances  the  defendant  appears  to 
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1836.  have  some  right  to  the  tenements;  I  Russell  on  Crimes, 
293.  In  Rex  V.  Harris  {a),  the  Court  having  said  that  re- 
restitution  should  be  granted,  it  was  prayed  that  since  resti- 
tution was  matter  of  favour  of  the  Court,  and  not  of  right, 
the  Court  would  not  grant  it  unless  they  would  consent  to 
try  the  right,  and  it  was  said  that  re-restitution  was  refused  to 
be  granted  in  the  Vicar  of  Hadley'n  case,  until  the  right  was 
settled  by  a  trial.  ''  But/'  per  Holt,  C.  J.,  '^  h^  has  known 
re-restitution  granted  in  this  manner,  viz.  that  they  should 
bring  the  writ  of  re-restitution  with  them  to  the  assizes,  and 
if  the  verdict  upon  the  trial  should  be  with  them,  that  they 
should  execute  it  immediately.  And  (by  him)  where  the 
first  restitution  was  just,  and  the  inquisition  is  quashed, 
then  the  granting  of  re-restitution  is  discretionary;  but 
when  the  first  restitution  was  tortious,  then  re-restitution 
ought  to  be  granted  of  right.*'  Therefore  it  becomes  ne« 
cessary  to  look  at  the  affidavits,  in  order  that  the  Court 
may  see  whether,  upon  the  whole  of  the  facts,  the  defend- 
ant is  not  justly  entitled  to  have  the  discretion  of  the  Court 
exercised  in  his  favour,  by  a  refusal  to  grant  re-restitution. 
(He  then  commented  on  the  facts  stated  in  the  affidavits, 
relative  to  the  respective  titles  of  the  parties.) 

Hillf  contri.  On  the  occasion  when  this  case  was  last 
before  the  Court,  it  was  argued,  that  the  inquisition  must 
be  quashed  as  ancillary  to  the  conviction,  and  so  the  Court 
decided.  The  opinion  expressed  by  the  Court  on  that  oc- 
casion would  have  been  conclusive,  but  for  the  fact  that 
the  inquisition  was  not  then  formally  before  the  Court, 
The  iuquisition  is  ancillary  to  the  conviction.  It  was  the 
trial  of  a  traverse,  and  not  a  substantive  proceeding ;  and 
if  it  be  a  substantive  proceeding,  then  it  is  bad  for  not 
stating  a  complaint.  The  connection  between  the  convic"" 
tion  and  the  inquisition  is  clearly  shewn  upon  the  affida- 
vits. The  defendant  traversed  the  force.  Therefore  the 
jury  were  summoned,  and  the  only  question  which  they 

(0)  i  Lord  Rnym.  482. 
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bad  authority  to  try  was  the  force.    This  conviction  has 

been  treated  as  if  it  were  in  the  nature  of  a  summary  con- 

TheKiNQ 
viction ;  and  this  mistake  has  led  to  some  important  errors.  9. 

lu  the  time  of  Henry  6,  summary  convictions  were  un-  Wilson. 
known.  Justices  had  not  at  that  time  power  to  examine 
witnesses,  and  make  findings  of  facts ;  but  the  facts  were 
required  to  be  found  by  a  jury  upon  a  traverse;  I  Paley 
on  Conmciion,  Introduction,  p.  xxix.  2d  edition*  The 
difficulty  that  has  been  felt  with  respect  to  Regina  v. 
Leigkton,  is  owing  to  the  distinction  between  a  conviction 
on  this  statute  and  summary  convictions  not  having  been 
duly  kept  in  view.  That  case  was  supposed  to  have  had  no 
legal  termination;  but  it  appears  from  Fortescue's  Re- 
ports (a)  that  the  conviction  was  ultimately  affirmed.  In 
that  case  there  was  no  finding  of  an  unlawful  entry;  and 
on  that  ground  this  Court  thought  that  the  conviction 
might  not  have  been  confirmed.  Yet  it  was  confirmed ; 
and  the  reason  must  have  been  this,  that,  as  it  appeared  on 
the  conviction  that  there  had  been  information  of  a  forcible 
entry,  and  there  had  been  no  traverse  of  the  information, 
the  justices,  who  could  not  of  themselves  find  f^cts,  were 
bound  to  convict  upon  the  information.  The  traverse 
raises  a  kind  of  issue.  This  inquisition  was  for  the  trial 
of  such  an  issue,  as  appears  by  the  affidavits,  although  it 
must  be  admitted  that,  upon  the  face  of  the  inquisition,  it 
appears  to  have  been  a  substantive  proceeding.  [Paittsoni. 
Was  not  the  traverse  nugatory  i  It  is  laid  down  that  you 
cannot  traverse  a  conviction  upon  view.  Must  not  the  tra- 
verse be  of  the  inquisition  ?  There  is  no  power  of  restitution 
given,  except  after  the  verdict  of  a  jury  (&).  In  order,  there- 
fore, to  give  the  justices  the  power  of  restitution,  they  are 
obliged  to  have  an  inquisition.  The  justices  may,  therefore, 
have  intended  it  as  an  independent  proceeding.]  It  does 
not  appear  that  this  was  so.     It  is  stated  that  a  traverse 

(a)  Page  173.  ed  before  trial  upon  an  indictment 

(h)  In  Rex  V.  Hake,  4  Mann,      for  a  forcible  entry  belng/ound  by 
k,  Ryl.  483|  restitation  was  award-      the  grand  jury. 
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1036.        was  takeu  by  the  defendant,  and  is  net  shewn  on  the  other 
Jj^^^jp^      side  that  the  justices  intended  to  proceed  independently* 
9.  Besides,  in  order  to  give  the  magistrates  jurisdiction  to  as« 

WiLsoH.      semble  a  jnry,  and  bold  an  independent  inquisition,  there 
fiiust  have  been  a  complaint^  and  such  complaint  must  have 
been  recited.     No  complaint  it  recited,   and  therefore  the 
inquisition,  as  a  substantive  proceeding,  is  not  well  founded. 
[Patteson,  J.  The-  words  *'  after  complaint"  occur  only  in 
the  second  section.]     But  they  extend  not  only  to  the  pro- 
ceeding mentioned  in  that  section,  but  also  to  the  proceed* 
ing  by  inquisition  mentioned  in  the  following  clause.     But 
besides  this,  the  necessity  for  a  complaint  follows  from  ge* 
neral  principles  of  law;    Justices  are  not  to  go  abroad 
searching  for  offences  of  this  sort,  but  they  must  proceed 
upon  complaint  only,    if  there  be  no  complainti  the  jus- 
tices have  no  jurisdiction;  and  if  no  complaint  be  recited 
ita  the  proceedings  of  the  justices,  then  it  will  be  assumed 
that  they  had  no  jurisdiction,  for  the  jurisdiction  ought  to 
appear.    This  is  so  in  the  case  of  a  summary  conviction,  to 
which  this  inquisition  is  analogous.    IPatteson,  J.   Lord 
HoU  lays  it  down  that  the  statement  of  a  complaint  is  a 
necessary  part  of  a  conviction,  but  not  of  an  indictment. 
What  is  there  to  shew  that  it  mustappear  on  an  inquisition  i} 
This  is  a  statutory  jurisdiction  or  power.    The  superior 
Gourts  must  be  able  to  see,  upon  th^  face  of  the  proceed* 
iogs,  that  this  case  was  within  the  authority  of  the  inferior 
jurisdiction.     [Paiiesan^'  J;   The  inquisition  is,  strictly 
speaking,  only  the  finding  of  the  jury.     If  the  complaint  is 
to  appear  on  the  inquisition^  it  must  be  in  the  way  of  some 
heading^n  the  form  of  a  caption.!    Probably  so.     But 
certainly  it  seems  to  be  necessary  that  it  should  appear  in 
some  form.    [Sir  W^  W.  FoUett  here  observed,  that  in 
BurH^iJustidf  tit.  Forcible  Entry  and  Detainer ^  d,  vi.(ii), 
(citing  Lambat^i  Eirenariha,)  it  is  said,  **  Yet  these  words 
(*  after  complaint  by  the  party  grieved,')  do  not  enforce  any 
necessity  of  such  a  complaint ;  for.  it  is  bolden,  that  the 

(a)  Page  799  {%Mi  edition);  voL  v.  p.  830,  ed.  1836. 
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jusUces  may  and  ought- ta  proqeed  upob  any  information  or        iS3tf. 
knowledge  thereof  whatsoeveri  though  no  comprint  at  all  ^    ^ 

be  brought  unto  Ilim  by  any  party  grieved  thereby  ;'*  and  ^^^  v^ 
that  the  form  of  an  inquisition  gi^en  in  Burr^i  Jtutice  says 
nothing  of  a  complaint.]  Bum  Bnd  Lambard  were  both 
writing  on  criminal  law,  and  that  which  they  say  must  refer 
to  comiciians.  Perhaps  if  justices  mio  a  forcible  entry, 
they  would  be  bound  to  interfere,  although  no  complaint 
bad  been  preferred. 

Then  as  to  the  writ  of  re-restitution :  it  is  tru^  that  the 

Court  may  refuse  to  grant  it,  if  the  other  party  appears  to 

be  equitably  entitled  to  the  tenements;    but  the  contrary 

appears  upon  the  affidavits. 

,  (He  then  commented  upon  the  affidavits  as  to  this  point) 

Lord  Dbnman^  C.  J.-<^We  will  look  at  the  proceedings. 
We  will  inform  you  whether  we  want  the  affidavits. 

Cur»  adv.  vnlf. 

•  On  a  subsequent  day  in ;  the  term,  the  judgment  of  the 
Court  vfas  deiivered  by  Lord  Denmav,  C.  J«|  as  follows :-— In 
this  case,  which  has  been  before  the  Court  on  a  former 
occasion,  we  ure  moved  to  quash  an  inquisition^  and  award 
a  writ  of  re-restitution,  in  f>ur$uance  of  our  former  judg* 
ment,  which  set  aside  the  convictipn  of  the  defendant  by 
magisiratesy  for  the  offence  of  a  forcible  entry,  and  in  which  - 
we  expressed  our  opinion  that  the  inquisition  founded  upon 
it  must  also  be  set  aside.  The  grounds  .of  that  judgment, 
were  fuUy  stated,  and  have  net  been  questioned  in  the  ar- 
gument on  this  rule.  But  it  w^s  said  that,  however  de^ 
fective  the  conviction,  the  inquisition  being  the  act  of  a  • 
jury,  regularly  brought  together,  and  the  result  of  an  exa* 
nsination  of  witnesses,  at  which  both  parties  assisted,  ought 
not  to  be  set  aside.  We  are,  however,  of  opinion,  that  as 
the  inquisition  was  founded  On  the  conviction,  which  turAs 
out  to  be  a  complete  nullity,  for* reasons  which  it  is  nnne- 
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1836.        cessary  now  to  repeat,  the  inquisition  also  is  a  proceeding 

,^^^^tr^      without  any  warrant  of  law,  and  must  be  set  aside.     Whe- 
TheKijiG       ,       .  ,  ^  .  .         . 

•0,  tber.  it  may  have  any  effect  as  evidence  in  other  controver- 

Wilson.  gj^g  between  the  partiesi  we  need  not  now  consider.  But 
indeed,  the  inquisition  is  in  every  other  respect  wholly  ino- 
perative, its  use  being  to  give  effect  to .  a  conviction,  which 
is  of  course  impossible,  where  the  conviction  itself  is  void. 
If  it  could  be  permitted  to  stand  as  a  part  of  the  proceed- 
ings, it  would  appear  to  justify  the  transfer  of  possession 
worked  by  the  conviction,  when  the  conviction  itself  is 
given  up  as  indefensible;  which  cannot  be  permitted.  And 
the  inquisition,  if  taken  by  itself,  without  reference  to  the 
conviction,  is  itself  defective,  inasmuch  as  it  does  not  shew 
that  any  complaint  had  been:  made,  nor  by  what  authority 
or  on  what  account  the  jury  were  summoned. 

But  the  defendant  would  gain  nothing  by  our  judgments, 
if  we  should  merely. declare  the  proceedings  null :  Another 
step  is  necessary  on  the  part  of  the  Court,  in  order  that 
full  justice  may. be  done  him.  If  we  allow  him  to  remain 
dispossessed  of  the  premises  held  before,  full  effect  will  be 
given  to  an  act  which  we  have  pronounced  wrongful.  A 
writ  of  re-restitution  is  prayed  to  prevent  this  consequence, 
and.  the  original  complainant,  has  stated  his  objections  to 
our  awarding  that  writ,  On  looking. into  the  authorities, 
we  find  that  the  Court  has  been  in  .the  habit  of  .awarding 
that  writ,  when  it  has. quashed  the  conviction  for  forcible, 
entry  (a);  otherwise  the  whole  proceedings  .  here  would 
be  nugatory  ;  and  the  practice  is  accordingly  said  to  have 
grown  out  of.  an  equitable  construction  of  the  statutes. 

It  has  been  said  that  the  Court  will  not  do  this,  unless 
the  party  unlawfully  dispossessed  should  appear,  to  have 
title  to  the  premises, — a  most  inconvenient  inquiry  upon 
affidavit,  and  a  course  full  of  danger  to  the  public  peace, 
as  protecting  the  execution  of  an  unlawful  sentence.    But 

(o)  1  Hawk.  P.  C.  c.  88,  8.  65,  Entry  O;  3  Bac*  Abr.  Forcible 
66;    13  Via.  Abr.  tiu  Forcible      Entry  G. 


The  King 
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in  Rex  V.  Jo?ies  (a),  the  Court  declared^  even  in  a  case         i836. 
where  the  conviction  was  quashed  for  a  merely  technical 
error,  and  the  lease  of  the  dispossessed  person  had  expired      ^""v! 
during  the  litigation,  "  that  they  had  no  discretionary  power      Wilson. 
in  the  case,  but  were  bound  to  award  restitution  (t .  e.  re- 
restitution)  on  quashing  the  conviction." 

This  rule,  therefore,  for  quashing  the  inquisition  must  be 
made  absolute,  and  re-restitution  will  also  be  awarded. 

Rule  absolute, 
(o)  1  Stra.  474. 


Doe  on  the  demise  of  George  Linsby  v.  Sarah  Ed- 
wards^ William  Thetford,  John  Chamberlain, 
and  Joseph  Goose* 

Ejectment  forcopyhold  lands,  parcel  of  the  manor  il.  devises  to 

of  Trowse  Newton,  in  the  county  of  Norfolk.   The  declara-  ^J^!^^J\l  e" 

tion,  which  contained  a  demise  and  ouster  in  1827|  and  a  and  D.  and 

their  heirs 
successively ; 
remainder,  in  case  of  both  C.  and  D,  dying  under  age  and  without  issue,  **  onto  the 
issue  of  the  body  of  B.,  to  be  equally  divided  between  them;*'  and  for  want  of  such 
issue,  to  E.  and  his  heirs  for  ever :   Whether,  after  the  death  of  C.  and  D.  under 
age  and  without  issue,  B.  was  seised  in  tail  or  for  life  only,  guare. 

E.  claiming  title  to  land,  enters  and  obtains  from  the  tenants  in  possession,  payment 
of  a  shilling  each,  and  their,  signatures  to  the  following  instrument : — ''  We  hereby 
severally  attorn  and  become  tenants  and  under-tenants  to  E,l  from  Old  Michaelmas 
last  past,  of  and  for  such  parts  of  the  estate  as  now  are  in  our  respective  occupations, 
at  and  under  the  several  yearly  rents  now' payable  by  us,  and  under  which  we  now  hire 
and  occupy  the  same."  .  This  instrument  was  sighed  by  P.,  and  also  by  G.,  as  under- 
tenant to  F,,  F.  and  G.  being  respectively  in  the  occupation  of  parts  of  the  premises. 
Afterwards  E,  remains  out  of  possession  thirty  years,  without  exercising  any  further 
act  of  ownership,  and  without  an^  further  acquiescence  in  or  recognition  of  his  title. 

Held,  that  the  instrument  so  signed  was  a  mere  attornment,  and  did  not  require  n 
stamp. 

Held,  also,  that  the  instrument  so  signed  was  a  material  fact  in  and  formed  part  of 
an  entire  transaction,  the  whole  of  which  was  evidence  for  £.  and  any  one  claiming 
under  him,  as  an  assertion  of  right  and  an  act  of  ownership  on  his  part,  acquiesced  in 
by  the  tenants  then  in  possession. 

But  heldf  lastly,  that  the  entry  and  attornment,  coupled  with  the  possession  of 
persons  entering  under  the  attorning  tenants,  did  not  constitute  sufficient  evidence  to 
go  to  a  jury  to  negative  adverse  possession  under  adverse  copyhold  admittances. 
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demise  and  ouster  in  18S9|  had  been  served  previously  to 
the  3 1  St  December,  1 833  (a). 

At  the  trial  before  Gaselee,  J.,  at  the  Summer  assizes  for 
Norfolk,  in  1834|  the  following  facts  appeared: — ^The  pre- 
mises in  question  consisted  of  two  distinct  parcels,  the 
Staithe  and  the  Folly,  of  which,  in  1739,  Elhs  Braham 
died  seised  in  fee,  according  to  the  custom ;  and  baying 
madjB  a  will  and  codicil,,  whereby,  after  devising  his  free* 
hold  and  copyhold  estates  in  Trowse  Newton  to  his  wife 
for  life,  and  after  her  death  to  James  Linsey^  for  ninety-nine 
years,  upon  certain  trusts (i),  he  devised  as  follows: — 
''  And  I  devise  the  same  premises,  after  the  decease  of  my 
said  wife,  unto  my  daughter,  Frances  Blyford,  and  her 
assigns,  for  the  term  of  fier  Natural  life  ;  and  from  and  im« 
mediately  after  her  decease,  I  will  the  same  unto  Mary 
Bljiford,  my  graod-daiighter,  and  the  hetrs  of  bar  body 
Jawfully  begotten;  bat  in  case  she  shall  depart  this  life 
before  she  shall  have  attained  her  ag&  of  twenty«ooe  years, 
and  without  issue  of  her  body  lawfully  begotten,  then  I  de- 
vise the  same  unto  my  grandson,  James  iBlyford^  his  heirs 
and  assigns,  for  ever ;  and  in  case  both  my  said  grandchil- 
dren shall  depart  this  life  before  they  shall  have  respectively 
attained  their  ages  of  twenty-one  years,,  «fid  without  issue  of 
either  of  their  bodies  lawfully  begotten,  then  I  devise  the 
premises  unto  the  issue  of  the  body  of  the  said  Frances,  my 
daughter,  begotten  or  to  be  begotten,  to  be  equally  divided 
between  them ;  and  for  want  of  such  issue,  then  I  devise  the 
same  unto  I^omas  Lins^y^  my  godson,  son  of  the  said 
Jamis  Limey,  and  to  his  heirs  for  ever. 

lt7Sf  At  a  customary  court,  h^Id  5th  February,  Frances 

(•)  After  which  ^y,  by  the  se-  an  action  to  recover  any  land  or 

cond  section  of  the  statute  of  S  &  rent,  but  within  twenty. years  next 

4  Will.  4i  c«  27,  <'  for  the  Jimita*  after  the  time  when  the  right  so 

tion  of  actions  and  suits  iBlating  to  do  fint  aoorued  either  to  hin^ 

to  real  property,  and  for  simplify-  self  or  to  the  penon  thmngh  whom 

tng  the  remedies  fbr  trying  the  he  claims, 

rights  thereto,"  no  person  is  to  (6)  No  attempt  was  made  to 

make  an  entry  or  distress,  or  bring  set  up  this  as  an  oototanding  term. 
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Sljifwd  waa  admitted  tenant  in  fee  of  the  premises,' upon        1896. 
Ihe  surrender  of  the  recoveree  in  a  common  recovery.  ti!) 

119^*  At  a  customary  court,  held  1 1th  October^  Frances  v. 

JUtfford  having  surrendered  Ae  premises  into  the  hands  of    ^^^{iJ^^ 
the  lord,  to  the  use  of  herself  and  her  assigns,  for  her  lifSi 
and  after  her  death  to  the  use  of  Dixon  Gatnble,  his  heirs 
and  assigns,  for  ever,  subject  to  the  payment  of  certain 
legacies,  was  re-admitted,  pursuant  to  such  surrender. 

1796.  By  her  will  of  125th  March>  Frances  Bljford  au- 
thorized her  executor,  and  his  executors  or  adminlstratora, 
to  sell  and  convey  all  her  messuages,  8u:«,  and  gave  the  re* 
sidue  of  the  money  arising  from  the  sale  to  Dixon  Oambh. 

1 801  •  Frances  Blj/fori  died,  having  survived  her  husband, 
and  her  children,  John  and  Mary  Blyford,  who  both  died 
under  age,  and  without  issue.  Shortly  after  her  death,  the 
lessor  of  the  plamtiff,  daiming  die  premises  as  customary 
heir  of  Thomas  lAnsey^  who  haddied  in  1765,  made  a  formal 
entry  upon  the  lands,  upon  livhich  occasion  Thonuis  Ed^ 
Vkirds,  the  husband  of  the  defendant  (5aref A  Edwards,)  and 
others  of  the  tenants  in  possession,  p^id  him  each  one  shil^ 
ling  on  account  of  rent,  and  signed  a  written  instrument  of 
attornment  (a)  in  the  following  terms ; — 


(a)    **  Attornment'*   originally  the  tdiant  by  which  the  substita- 

ugnified  the  act  of  the  lord  or  re-  tion  was  completed,  t.  e.  so  far 

versioner,  when  bjr  assigning  or  as  concerned  the  relation  of  lord 

transferring  the  seigniory  or  rever-  and  tenant.     In  every  other  re* 

sion  to  a  stranger,  he  sobstitnted  spect  the  interest  of  the  assignor 

(attornavit)  that  stranger  for  him-  would   pass  without  an    attorn- 

self  in  the  seigniory  or  reversion.  menL  Thus  if  ^1.  teased  to  B.  for 

But  as  this  substitution  was  not  two  years,  rendering  rent,  &c.,  and 

binding  upon  the  tenant  until  he  then  granted  the  reversion  to  C, 

bad  expressed  his  willingness  to  if  B.   attorned  to  this  grant,  C 

accept  the  assignee  as  his  lord,  was  entitled  to  receive  the  rent 

the  declaration  of  assent  by  the  and  services;  but  ifB.did  not  at- 

tenanf,  whether  verbal  or  in  writ-  lorn,  and  the  rent  and  services, 

■ing,  was  denominated  his  attorn'  -therefoffe,  during  the  two  years,  re- 

ment;  thus  giving  a  name  descrip-  maincd  due  to  A.,  yet  after  the 

tive  of  the  whole  process  of  the  two  years  were  expired  C.  might 

transfer,  to  the  mere  ratification  of  enter  and  hold  the  land  for  the 


Doe 

V. 
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1836.  ''  We,  whose  names  are  hereunto  set,  being  tenants  and 

under-tenants  in  possession  of  an  estate  and  premises  within 
that  part  of  the  parish  of  Trowse  Newton  which  is  situate 
^^^V^^*  in  the  county  of  Norfolk,  formerly  the  estate  of  Ellis 
Braham^  of  Denton,  in  the  county  of  Norfolk,  gentleman, 
deceased,  and  late  of  Frances  Blyford^  of  Bungay,  in  the 
county  of  Suffolk,;  widow,  deceased,  (to  which  estate  and 
premises  George  Limey y  of  Rockland,  in  the  said  county 
of  Norfolk,  yeoman,  now  claims  to  be  entitled  as  the  lawful 
heir  and  owner  thereof,  and  as  such  owner  and  heir  hath  on 
this  day  made  a  formal  entry  thereon,  in  the  name  of  taking 
possession  thereof,)  do  hereby  severally  attorn  and  become 
tenants  and  under-tenants  to.  the  ^dX^  George  Linsey,  from 
Old  Michaelmas-day. last  past,  of  and  for  such  parts  of  the 
said  estate  and  premises  as  now  are  in  our  respective  occu- 
pations, at  and  under  the  several  yearly^rent  and  rents  now 
paid  by  us,  and  under  which  we  now  hire  {a)  and  occupy 
the  same,  and  we  have  this  day  severally  paid  unto  the  said 
George  Linsey  the  sum  of  one  shilling  a  piece  in  part  (b)  of 
our  respective  rents." 

remainder  of  the  term  granted ;  except  for  the  purpose  of  obtnin- 
Rawlynis  case,  4  Co.  Rep.  53  b,  ing  evidence  against  those  who 
6th  resolution.  make  it,  of  an  admission  of  the 
Where  the  assignment  of  the  existence  of  the  relation  of  land- 
seigniory  or  reversion  was  by^ne,  lord  and  tenant,  for  which  purpose 
tlie  tenant  could  not  refuse  his  as-  it  is  desirable,  whether  the  party 
sent  to  a  transfer  thus  effected  asserting  his  title  as  landlord 
under  the  sanction  of  the  King's  claims  in  respect  of  an  assignment 
judges,  and  he  was  compellable  to  which,  before  the  statute  of  AwUf 
attorn  to  such  an  assignment  by  would  have  been  inoperative,  with- 
process  of  per  quae  servitia,  quern  out  the  assent  of  the  tenant,  or 
redditum  reddit,  or  quid  juris  cla-  whether  he  claims  (as  here)  in  a 
mat;  and  now  by  4  Ann.  cap.  16,  character  which  would  not  have 
s.  9,  all  transfers  of  the  seigniory  required  any  assent  or  recognition 
or  reversion  are  rendered  as  effec-  by  the  tenant  before  that  statute, 
tual  without  attornment  as  if  the  (a)  The  word  "  hire**  seems  to 
tenant  had  actually  attorned,  be  used  here  in  the  sense  of  <'  hold 
Since  that  statute  an  attornment  on  hire,"  not  as  synonimous  with 
by  tenants  to  a  grant  of  the  seign-  "  take  on  hire.*' 
iory  or  reversion,  is  wholly  unne-  (6)  As  to  the  distinction  be- 
cessary,  and  it  is  never  procured  tween  payment  by  way  of  acknow- 
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Tbe  attornment  was  signed  by  one  Bloom,  as  immediate         1836. 
tenant  under  the  copyholder,  both  of  the  Folly  and  the      ^^J"^^^ 
Staitbe,  and  by  Thomas  Edwards,  the  defendant  Meek,  and  v, 

two  others,  under-tenants  (a)  to  Bloom,  Edwards  occupying        A^t^^^ 
the  Staithe  only.    It  was  not  distinctly  shewn  in  whose  occu- 
pation the  Folly  was  at  the  time  of  Unsey*s  entry,  but  there 
was  some  evidence  of  Edwards  having  received  rent  for  it 
from  Meek,  as  his  under-tenant,  in  1801  and  1802. 

1802.  The  Rev.  John  Gamble  was  admitted  as  customary 
heir  of  Dixon  Gamble,  under  the  surrender  of  179^^  and 
subsequently  divided  and  disposed  of  the  property  in  ques* 
tion  in  the  following  manner,  as  appeared  by  the  production 
of  the  court  books  of  the  manor. 

First,  as  to  the  Staithe:— -On  the  Slst  October,  1806, 
Thomas  Wails  was  admitted  in  fee  on  the  surrender  of 
Johfi  Gamble. 

1807.  Jonathan  Stockings  and  wife  were  admitted  in  fee 
upon  the  surrender  of  Thomas  Watts* 

23d  April,  1813.  Sarah  Edwards,  the  defendant,  was  ad-* 
mitted  in  fee  upon  the  surrender  of  Stockings  and  wife. 

Thomas  Edwards  had  continued  in  the  occupation  of  the 
Staithe  from  the  time  of  the  attornment  until  1807,  when 
he  quitted.  In  1813  he  re-entered  and  remained  in  posses- 
sion until  his  death,  which  happened  about  1826. 

Tbe  Folly  was  transferred  as  follows: — In  1806,  Thomas 
Edwards  and  wife  were  admitted  in  fee  upon  the  surrender 
of  John  Gamble,  and  occupied  until  November,  1814. 

7th  November,  1814.  Sarah  Chamberlain  and  Elizabeth 
Barnes,  (formerly  Sarah  and  Elizabeth  Edwards,)  daugh- 
ters of  Thomas  and  Sarah  Edwards,  were  admitted  in  fee 


ledgment  of  tenancy  and  payment         (a)  This    acknowledgment   by 

as  part  of  the  rent,  see  Litt.  s.  under-tenants  of  a  title  in  a  lord 

56&;    Co,    Litt.    315  a;    BeviTi  paramount,  would  have  been  wholly 

case,  4  Co.  Rep.  Ob;    William  nugatory,  had  it  not  been  accom- 

CAm's  case,  10  Co.  Rep.  137;    2  panied  by    an    acknowledgment, 

Tbo.  Co.  litt.  379 ;   Gilb.  Rents,  with  their  privity,  by  the  mesne. 
108. 

VOL.  VI.  T  T 
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upon  4he  surrender  of  Thomas  and  Sarah  Edwards,  to  hold 
as  tenants  in  common. 

At  the  time  when  this  ejectment  was  commenced,  differ- 
ent parts  of  both  the  properties  were  in  the  respective  occu- 
pations of  Mrs.  Edwards,  and  the  defendant  Chamberlain^ 
in  right  of  his  wife,  and  by  the  other  defendants  as  their 
tenants. 

At  the  trial,  the  case  of  the  plaintiff  was  grounded  entirely 
upon  the  attornment,  to  the  admissibility  of  which  in  evi- 
dence several  objections  were  raised.  In  the  first  place  it 
was  urged,  that  in  its  terms  it  amounted  to  an  agreement, 
and  should  have  been  stamped  accordingly;  secondly,  that 
the  mere  circumstance  of  its  having  been  signed  by  the  hus- 
band of  one  of  the  defendants  did  not  make  it  evidence 
against  them ;  and,  thirdly,  that  at  the  time  of  his  attorning, 
Thomas  Edwards  was  in  the  occupation  only  of  the  Staithe, 
as  to  which  Sarah  Edtoards  had  subsequently  acquired  a 
title  by  purchase,  wholly  independent  of  her  husband.  The 
learned  judge,  however,  overruled  all  these  objections. 

It  was  then  contended,  that  there  being  no  evidence  of 
any  possession  or  act  of  ownership  by  the  lessor  of  the 
plaintiff,  since  1801,  his  right  of  entry,  and  consequently  his 
right  to  recover  in  ejectment,  were  barred  by  the  statute  of 
limitations  (a).  The  learned  judge  being  of  this  opinion, 
nonsuited  the  plaintiff,  reserving  to  him  leave  to  move  to  enter 
a  verdict  A  rule  nisi  having  been  obtained  for  this  purpose 
by  F.  Kelly, 


First  point : 
Auornment. 


Biggs  Andrews,  and  Austin,  now  shewed  cause.  No 
question  can  be  raised  upon  the  operation  of  the  will,  it  not 
having  been  shewn  that  the  lessor  of  the  plaintiff  was  entitled  to 
claim  under  the  will.  He  must  rely,  therefore,  solely  upon 
the  attornment  of  November,  1801,  which  constituted  the 
only  evidence  of  his  right.     It  was  not  shewn  that  he  was 


(a)  See  3 1  Joe.  1,  c.  16,  this  eject- 
ment having  been  brought  before 


the  3  &  4   WUL  4,  c.  27,  came 
into  operation  ;  vide  supra,  634(a). 
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ever  in  possession  or  in  the  receipt  of  rent  either  before  or         1836. 


after  the  attornment.     It  is  submitted  that  the  attornment         _ 

Don 
was  no  evidence  whatever  as  against  Sarah  Edwards  and  «. 

her  tenants.  The  plaintiff  can  recover  only  upon  the  ^d^fh*** 
strength  of  his  own  case,  and  he  was  bound  to  shew  an 
absolute  title  in  himself.  There  was  no  evidence  that  Sarah 
Edwards  was  connected  in  title  with  the  party  who  signed 
the  attornment,  except  that  she  was  his  widow.  Inasmuch 
then  as  her  being  his  widow  could  give  her  no  title,  she 
must  be  considered  a  mere  stranger.  [Lord  Denman,  C.  J. 
It  may  be  a  material  question,  whether  she  was  married  at 
the  time  of  the  attornment.]  That  fiict  does  not  appear. 
[Patteson^  J,  If  the  attornment  admits  Thomas  Edwards  to 
have  been  rightfully  in  possession  as  tenant,  must  it  not  be 
presumed  that  his  widow  was  in  possession  after  his  death 
as  executrix  de  son  tort?  That  will  throw  you  back  upon 
the  question,  whether  he  was  tenant.']  The  only  evidence 
upon  that  point,  as  against  Sarah  Edwards,  was  the  attorn* 
ment.  But  it  is  submitted,  that  Thomas  Edwards  should 
have  been  made  out  to  be  tenant  by  extrinsic  evidence,  be- 
fore the  attornment  was  put  in  as  evidence  against  Sarah. 
It  was  to  be  presumed,  that  Thomas  Edwards,  being  in 
possession,  was  tenant  in  fee  ;  the  attornment  was  put  into 
to  shew  that  he  was  not.  So  also  it  was  to  be  presumed 
that  Sarah  Edwards  was  tenant  in  fee,  and  as  against  her 
the  attornment  was  not  evidence. 

The  instrument  required  a  stamp.  In  Cornish  v.  S€areU{a),  Second  point: 
a  sequestration  having  issued  out  of  Chancery  against  A.,  ^^^""P- 
JB.  signed  an  unstamped  paper,  purporting  that  he  attorned 
and  became   tenant    to   the  sequestrators,   to  hold   upon 
such  terms  as  might  afterwards  be  agreed  upon.     And  it 
was  held,  that  this  instrument  was  an  agreement  to  be- 
come  tenant,  and  could  not  be  read   without  a  stamp. 
[Lord  Denman,  C.  J.     That  appeared  upon  the    face   of 
it  to  be  an  agreement,     I  thought  it  very  strange  to  say, 
that  an  attornment  was  an  agreement  to  become  a  tenant. 
{a)  1  Mann.  &  R>1.  703;  8  Barn.  &  Cress.  471. 
T  T  2 
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Edwards 
and  others. 


Third  point : 
Adverse  pos- 
session. 
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If  it  appears  upon  the  face  of  the  instrument,  that  there  is 
some  doubt  of  there  being  a  subsisting  tenancy,  it  consti- 
tutes au  agreement,  but  otherwise  it  is  only  an  acknowledg- 
ment and  evidence  of  a  tenancy.]  The  attornment  in  ques- 
tion uses  the  words  "  become  tenant."  The  instrument, 
therefore,  was  not  admissible  in  evidence,  without  a  lease 
or  an  agreement  stamp. 

These,  however,  are  not  the  important  features  of  the 
case,  and  therefore  need  not  be  argued  more  at  length.  The 
principal  point  is  this:— that  the  attornment  having  taken 
place  in  1801,  and  there  being  no  proof  of  its  having  ever 
after  been  acted  upon,  and  no  proof  of  any  fact  shewing  a 
recognition  of  the  tenancy,  the  effect  of  the  attornment 
is  entirely  destroyed  by  lapse  of  time.  The  defendants 
might  have  stood  upon  the  title  acquired  by  long  possession 
without  any  payment  or  claim  of  rent.  [Coleridge^  J.  You 
state  that  as  a  matter  of  law.]  The  length  of  time  which 
has  elapsed  has  not  only  got  rid  of  the  effect  of  the  attorn*' 
ment,  but  has  also  conferred  a  title  sufficient  for  the  de« 
fendants  to  stand  upon.  Moreover,  there  has  clearly  been 
an  adverse  possession,  [Lord  Deiiman^  C.  J.  This  rule 
was  moved  for  upon  the  supposition  that  the  lessor  of  the 
plaintiff  was  the  representative  of  Thomas  Linsej/,  the  ulti- 
mate devisee  under  the  will.]  There  was  no  evidence  given 
of  such  being  the  case.  [Ke//^  remarked,  that  the  course 
taken  at  the  triul  rendered  it  unnecessary  to  go  beyond  the 
attornment.]  Without  shewing  that  the  lessor  of  the  plain- 
tiff was  entitled  under  the  will,  the  attornment  is  insuffi- 
cient (a).  The  attornment  merely  shews  that  the  lessor  of 
the  plaintiff  asserted  to  the  tenants  that  he  was  entitled  under 
the  will ;  an  assertion,  the  truth  of  which  they  had  no  means 
of  ascertaining.  [Lord  Defiman,  C,  J.  The  words  **  attoro 
and  become  tenant*'  do  not  create  any  new  tenancy.     The 


(a)  The  instrument  called  ihe 
attornment  could  operate  in  no 
other  manner  than  as  an  acknow- 
ledgment that  the  limitations  in  the 


will,  prior  to  the  executory  devise 
to  Thomas  Unsetff  had  ceased,  and 
also  that  the  lessor  of  the  plaintiff* 
was  entitled  under  Thomas  Lintey. 


Dob 
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original  lessor  being  dead,  the  tenant,  by  attorning,  recog-        1836. 
Tiizes  the  parties  to  whom  he  is  to  become  tenant.]     It  is 
unnecessary  to  contest  that  point.     However,  at  the  lime  r. 

of  the  attornment,  the  only  property  that  Edwards  was  in  j^n^^Jh^^^* 
possession  of  was  the  Staithe.  That  part  of  the  property 
was  shewn  to  be  in  Mrs.  Edwards,  by  a  title  by  purchase 
traced  back  to  1806,  and  derived  from  James  Gamble. 
For  twenty  years  she  had  been  in  possession  of  the  property 
in  her  own  right.  And  with  respect  to  the  Folly,  the  case 
stands  thus  :  Thomas  Edwards  did  not  occupy  that  part  of 
the  property  at  the  time  of  the  attornment,  and  he  and  his 
wife  afterwards  acquired  a  title  to  it  by  purchase.  But  re- 
garding the  present  defendants  as  being  connected  in  title 
with  a  party  who,  upwards  of  thirty  years  ago,  attorned  to 
the  lessor  of  the  plaintiff,  still  they  are  not  concluded  by  the 
attornment.  The  attornment  does  not  prevent  a  subsequent 
adverse  possession  by  the  party  attorning,  against  the  party  to 
whom  the  attornment  was  made ;  Gravenorv.  Woodhouse(a)» 
The  judgment  in  that  case  adverts  to  the  circumstance  of  the 
party  to  whom  the  attornment  was  made  lying  by  for  seven 
years.  It  is  there  said, ''  payment  of  rent  in  all  cases  fur^ 
nishes  a  strong  presumption  against  the  tenant,  and  it  is 
always  a  good  prim&  facie  case  for  the  landlord;  but  that  is 
also  open  to  explanation ;  for  where  it  has  been  paid  under 
a  misrepresentation,  the  tenant  is  not  estopped  from  resist-* 
ing  further  payment  after  discovery  of  the  mistake"  Gre* 
gory  v.  Doidge  (6).  [Lord  Denman^  C.  J.  That  is  a  dif- 
ferent thing.  I  cannot  conceive  that  the  relation  of  land* 
lord  and  tenant  can  be  altered  by  the  acceptance  by  the 
latter  of  a  conveyance  from  a  stranger  (c).]     It  is  to  be  pre- 

(a)  1  Biugh.  38,  7  B.  Moorei  v.   Duplock,  2   Bingh.    10,  9  B. 

291 ;  SfC.  not  S.  P.  2  Bingh.  71,  Moure,  38;    Doe  d.  Colmert  v. 

7  B.  Moore,  289.    And  see  Doe  Whibrow,  Dowl.  &  llyl.  N.  P.  C. 

d.  Clun  T.   Clarke,  Peake's  Add.  ] ;  ante,  vol.  iv.  39. 

Cases,  239;    Roe  d.  BriUow  v.  (6)  3  Bingli.474;  11  B.Moore, 

Fegi^e,  4   Dougl.  809,    I  T.  R.  G94. 

758  n.;  Neave  v.  Mow,  1  Bingh.  (c)  That  it  cannot  be,  vuleante, 

560,   8  B.  Moore,  389;   Fenner  vol.  iv,  29. 
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1836.  sumed  that  such  relation  no  longer  exists  after  a  thirty 
years'  possession^  without  any  acknowledgment  of  it.  [Cole^ 
ridge,  J.  You  must  go  still  further,  and  shew  that  it  is  a 
bar  in  point  of  law.  You  must  shew  that  there  was  fio 
evidence  for  the  plaintiff,  because  here  you  have  to  deal 
with  a  nonsuit.']  It  is  submitted  that  the  adverse  possession 
here  did  operate  as  a  legal  bar.  [Coleridge,  J.  You  call  it 
'  an  adverse  possession,  but  the  question  is,  whether  it  was 
such.]  As  to  the  Staithe  there  can  hardly  be  any  doobt 
upon  this  point.  Mrs.  Edwards  purchased  that  property, 
and  therefore  her  title  to  it  cannot  be  affected  by  the  al< 
tomment.  [Coleridge,  J.  You  never  shew  Watts  to  have 
been  in  possession.  Tkonuis  Edwards  was  shewn  to  have 
been  once  in  possession,  and  it  nowhere  appears  that  he 
was  divested  of  it  any  time  before  the  purchase  by  his  wife, 
which  happened  during  his  lifetime.]  Suppose  the  de* 
fendants  to  have  brought  ejectment,  and  to  have  shewn  the 
purchase  by  the  wife  in  1813,  and  a  continued  possession 
ever  since.  In  answer  to  this,  would  it  have  been  sufficient 
to  shew  the  attornment  by  the  husband,,  and  to  prove 
that  he  was  then  in  possession  ?  [Coleridge^  J.  The  evi- 
dence was,  that  Thomas  Edwards  was  in  possession  down 
to  1813,  in  which  year  his  wife  purchased  the  property. 
Suppose  the  tenancy  to  have  continued  till  1813,  when  the 
wife  purchased — ]  The  purchase  made  the  possession  ad« 
verse.  If  the  title  above  supposed  should  be  held  insuffi* 
cient,  then  a  party  who  had  purchased  from  Mrs.  Edwards 
less  than  twenty  years  ago,  after  seeing  a  regular  title  dis- 
closed upon  the  court  rolls,  coupled  with  all  the  acts  of 
ownership,  might  yet  be  turned  round,,  because  'iAis^Edwards^ 
husband,  more  than  thirty  years  ago,  had  signed  an  attornment. 
Every  fact  conspired  to  shew  a  title  in  Mrs.  Edwards,  ex- 
cept the  mere  signing  of  this  piece  of  paper.  [Coleridge,  J. 
My  difficulty  is  with  regard  to  the  nonsuit.  As  strong  a 
direction  as  you  please   might  have  been   given  to   the 

Fourth  point:       We  now  come  to  the  will,  upon  which  the  defendants. 
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undertake  to  shew  that  they  have  an  absolute  title  under  the        i836. 

devise  which  precedes  the  limitations  over.     [Lord  De/i-      ^"^^^^^^ 

n    T    i-i  •   .     .1    .  'c  t        t  '     'JT '    Nature  of  es- 

mati,  C  J.  Can  you  go  into  that  question,  if  the  plaintiff  is  ^^te  created 

entitled  to  a  verdict  upon  the  attornment  alone  ?]  ^y  ^^  devise. 

The  cases  shew,  that  when  a  party  has  been  let  in  by  auo-  j^^ir^  point. 
ther,  the  former  cannot  set  up  a  title  opposite  to  the  latter; 
but  it  is  different  where  there  has  been  merely  an  acknow^ 
Udgmemt  of  a  tenancy  (a).  [Lord  Denmari,  C.  J.  Do  they 
shew  that  ?  Do  they  go  farther  than  to  shew  that  the  ac- 
knowledgment may  be  explained  ?  ColeridgCfJ.  Must  not 
the  title  which  you  rely  on  be  a  question  for  the  jury  ?  I 
do  not  see  how  you  can  be  entitled  to  a  nonsuit.^  The 
title  is  a  matter  of  law.  In  the  attornment,  the  lessor  of 
the  plaintiff  claims  as  ultimate  remainder-man  under  the 
will.  We  shew  that  Frances  Blj/ford  was  tenant  in  tail, 
and  suffered  a  recovery.  If  sq,  we  shew  that  the  attorn- 
ment waa  made  under  a  mistake.  The  title  set  up  is, 
therefore,  no  title  which  a  jury  would  have  had  to  consider. 
In  Gravmor  v.  Woodhouse(Jb\  the  Court  of  Common  Pleas 
held,  that  a  party  was  not  concluded  by  an  attornment 
from  shewing  that  the  party  to  whom  he  attorned  had  no 
title.  [Lord  Denman,  C.  J.  The  statement  of  the  case 
does  not  quite  warrant  jhat  general  doctrine.  In  Gravenor 
V.  Woodhouse  there  had  been  misrepresentation.]  Here 
also  the  lessor  of  the  plaintiff  represents  himself  to  be 
entitled  as  remainder-man,  whereas  we  say  that  a  previous 
title  is  vested  in  Frances  Blyford.  The  next  day  after  the  at- 
tornment, Thomas  Edtoards  might  have  shewn  a  title  in 
Frances  Blyford;  otherwise  he  would  have  been  liable  to 
an  action  for  use  and  occupation  by  both.  The  distinction 
is  between  being  let  into  possession  by  a  party,  and  a  mere 
acknowledgment  of  tenancy.  [Lord  Denman,  C.  J.  Did 
the  plaintiff  insist  upon  going  to  the  jury  upon  the  effect  of 
the  attornment?  Kelly.  He  did  so  after  the  reply;  but 
the  learned  judge  said,  that  he  considered  it  a  matter  of 
law,  and  nonsuited  bim.  [Patteson,  J.  As  far  as  regards 
(a)  Vide  antty  vol.  iv.  29  n.  (6)  Supr^,  641. 
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the  Folly,  there  is  nothing  to  answer  the  case  of  long  pos* 
session,  because,  at  the  time  of  the  attornment,  Thomas 
Edwards  was  not  in  possession  of  the  Folly.] 

The  defendants  have  also  a  strong  case  upon  tlie  con- 
struction of  the  will.  The  testator,  after  devising  to  Mrs. 
Blyford  for  life,  limited  successive  estates  to  his  two  grand- 
children, which  never  took  e£fect,  with  remainder  to  the 
issue  of  the  body  of  Mrs.  Blijford,  Striking  out  the  inter- 
mediate limitations  which  have  failed,  the  will  stands  thus : 
— to  Mrs.  Blyford  for  life,  with  remainder  to  the  issue  of 
her  body.  The  rule  in  Shelley's  case  (a)  includes  limita- 
tions mediate  or  immediate.  It  was  contended  that  the 
rule  did  not  apply  here,  because  the  limitation  to  the  issue 
of  Mrs.  Bly/'ord^s  body  operates  not  as  a  contingent  re« 
mainder,  but  by  way  of  executory  devise.  But  not  a  hint 
of  any  such  distinction  has-been  found  in  the  books;  and 
regard  being  had  to  the  principle  upon  which  the  rule  iu 
Shelley's  case  was  founded,  it  is  submitted  that  it  cannot 


(a)  The  rule  merely  vests  in 
the  ancestor  the  estate  of  inherit- 
ance, which  is  in  terms  limited, 
not  to  him,  but  to  his  heirs. 
The  intervention  of  an  estate  be- 
tween the  estate  of  fret:hoid  ex- 
pressly limited  to  the  ancestor  and 
the  estate  of  inheritance  which 
vests  in  him  under  the  rule,  will 
prevent  a  merger  of  the  former  es- 
tate in  the  latter,  but  will  not  af- 
fect the  operation  of  the  rule.  Vide 
2Mann.&liyl.  490(c). 

Though  Mr.  Fearne  treats  the 
ancestor  as  having  an  inheritance 
"divided  by  and  subject  to"  the 
mesne  estate,  (Fearne,  C.  R.  78, 
196,)  and  though  the  limitation  to 
the  heirs  is  said  to  unite  or  coalesce 
with  or  be  attracted  to  the  parti- 
cular estate  of  the  ancestor,  yet  it 
is  clear  that  whenever  an  estate 
of  freehold  intervenes,  the  ancestor 


continues  in  of  his  particular  es- 
tate as  before,  and  has,  under  the 
rule,  (which  never  acts  on  ihetecond 
limitation  only,)  a  distinct  remain- 
der in  tail,  in  the  very  same  man- 
ner as  if  the  estate  limited  to  the 
heirs  had  been  expressly  limited 
to  the  ancestor.  It  is  presumed, 
that  the  language  of  Mr.  Fearne 
and  some  other  writers,  (Black. 
Arg.  1  Haiig.  T.  500 ;  C.  B.  Gil- 
bert's MSS.  cited  Fearne,  CR.  84,) 
seeming  to  import  that  the  rule  is 
stronger  in  its  operation  than  an 
express  limitation  of  the  remainder 
of  inheritance  to  the  ancestor,  led 
to  an  opinion,  which  is  said  to  have 
been  recently  entertained,  that, 
under  a  devise  to  A.  for  life,  re- 
mainder to  B.  for  life,  remainder 
to  the  heirs  of  the  body  of  A ,  A. 
had  such  a  seisin  of  the  inherit- 
ance as  entitled  his  wife  to  dower. 
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exist.  What  difference  could  it  make  whether  the  limitation 
was  made  by  M^ay  of  contingent  remainder,  or  by  way  of  exe- 
cutory devise  (n)  ?  In  each  case  it  would  be  necessary  to 
bold  that  an  estate  of  inheritance  vested  in  the  first  taker. 
The  limitation  in  question  is,  to  *^  the  issue  of  the  body 
of  the  said  Frances,  my  daughter,  begotten  or  to  be  be- 
gotten, equally  to  be  divided  between  them>  &c/'  Then 
is  the  word  "  issue*'  here  equivalent  or  not  to  "  heirs 
of  the  body,"  which  may  be  words  of  limitation  or  words  of 
purchase  ?  It  may  be  said,  that  the  words,  **  to  be  equally 
divided  amongst  them/'  shew  an  intention  on  the  part  of 
the  testator,  that  the  issue  should  take  not  as  heirs,  but  as 
tenants  in  common,  which  could  only  be  by  purchase.  But 
the  testator  evidently  did  not  mean  that  the  property  should 
go  over  to  Linsey,  until  Frances  Bljfford  and  her  issue  bad 
all  failed.  And  the  only  way  of  giving  effect  to  that  intention 
is  by  holding  that  Mrs.  Bljfford  took  an  estate  tail.  [Lord 
Denman,  C.  J.,  adverted  to  Doe  d.  Long  v.  Laming {b).] 
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(tt)  "  That  rule  (die  rule  in  Shel- 
lejf*i  case)  applies  only  to  remain- 
ders" Fcarne,  Cont.  Rem.  276. 
''Toaliinitatioa  to  the  heirs  to  take 
eflfect  by  way  of  springmg  ute,  the 
role  has  do  application.''  1  Prest. 
Est.  323. 

The  rule  in  Shelley*i  case  is 
an  ancient  rule  of  tenure.  An  es- 
tate by  way  of  executory  devise  is 
an  estate  created  by  a  modem 
rule  of  construction f  to  give  effect 
to  the  intention  of  the  parties, 
though  inconsistent  with  the  rule 
of  tenure.  The  role  has,  therefore, 
never  been  applied  to  an  interest 
created  by  way  of  executory  devise, 
whilst  it  continues  to  be  such  an 
interest.  The  real  difficulty  felt 
by  the  plaintiff's  counsel  was 
this: — Where  a  limitation  in  a 
will  cannot  take  effect  as  a  re- 
mainder^  by  reason  of  a  preceding 


disposition  of  the  whole  fee,  if  the 
estate  in  fee  ceases,  the  ulterior 
limitation,  which  was  in  its  in- 
ception an  executory  deviste,  is 
now  a  remainder,  vested  or  con- 
tingent, according  to  the  terms  of 
the  limitation.  See  Doe  d.  Harris 
V.  Hoa>ell,  5  Mann,  k  Ryl.  24, 
10  Barn.  &  Cress.  191,  where 
BayUy,  J.,  in  giving  the  judgment 
of  the  Court,  says,  «  So  in  Feame 
(Cont.  Hem.  6th  ed.  526,)  it  is 
shewn  that  where  a  limitation, 
which  causes  subsequent  limita- 
tions to  operate  by  way  of  execu- 
tory devise,  is  removed,  such  sub- 
sequent limitations  will  operate  in 
the  same  manner  as  they  would 
have  done  had  such  prior  limita- 
tion never  existed.'' 

(6)  2  Burr.  1100,  where  on  a 
devise  of  gavelkind  lands  to  M.  R. 
and  to  the  heirs  of  his  body  law- 
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1836.  There  is  another  case  which  runs  precisely  on  all-fours 
with  the  present;  Doed.  Candler y.  Smith  {a).  In  that  case 
there  was  a  devise  to  M.  A.,  and  the  heirs  of  her  body 
lawfully  to  be  begotten  for  ever,  as  tenants  in  common  and 
not  as  joint  tenants,  with  a  remainder  over  in  case  JU.  A. 
should  die  before  twenty-one,  or  without  leaving  issue  of 
her  body,  lawfully  begotten.  It  will  be  observed  that  the 
words  in  that  devise,  "  as  tenants  in  common,  and  not  as 
joint  tenants,"  are  stronger  than  those  which  occur  here, 
''  to  be  equally  divided  amongst  them."  But  it  was  hdd 
that  M.  A,  took  an  estate  tail.  Lord  Kemfon,  in  giving 
judgment,  expressed  himself  thus : — **  The  case  of  Doe  d. 
Long  V.  Lamktgf  which  has  been  referred  to,  is  distinguish- 
able from  the  present ;  for  there  were  words  of  limitation 
superadded  to  the  *'  heirs  of  the  body*'  of  the  first  taker. 
In  giving  my  opinion  on  this  case,  I  cannot  do  better  than 
repeat  what  was  said  by  Wilmot,  J.,  in  Roe  d.  Dodsom  v. 
Grew{b\  where  the  words  of  the  devise  were  **  to  G. 
Grew  for  life,  and  after  his  decease  to  the  use  of  the  issue 
male  of  his  body,  lawfully  to  be  begotten,  and  the  heirs 
male  of  the  body  of  such  issue  male ;  and  for  want  of  such 
issue  male,  then  to  G.  Dodson^  his  heirs  and  assigns,  for 
ever;"  only  premising  that  in  this  case  the  devise  is 
**  to  his  daughter  M.  A.  and  the  heirs  of  her  body,  lawfuHy 
to  be  begotten^  for  ever,  as  tenants  in  common,  and  not  as 
joint  tenants ;  and  if  his  said  daughter  should  happen  to  die 
before  twenty-one,  or  without  leaving  issue  on  her  body^ 
lawfully  begotten,  then  to  12.  A.,  his  heirs  and  assigns,  for 
ever :"  Here  are  no  words  of  limitation  added  to  the  estate 
given  to  the  children,  (supposing  they  took  as  purchasers,) 
and  yet  the  remainder  over  is  not  to  take  effect  until  there 

fully  to  be  begotten,  as  well  females  of  purchase  and    not  of  limita- 

as  males,  and  to  their  heirs  and  tion.     But  the  soundness  of  this 

assigns  for    ever,   to   be   divided  decision    has     been     questioned. 

equally,  share  and  share  alike,  as  Jarm.  Dev.  474;  IlayesS  Inquiry, 

tenants  in  common,  and  not  as  85. 

joint  tenants,  it   was   held    that  (a)  7  T.  R.  631. 

*'  heirs  of  the  body"  were  words  {h)  2  Wils.  3!W. 
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was  a  general  iieiilure  of  her  issue,  so  that  there  must  be  an 
estate  to  comprehend  all  her  children  for  ever.  In  that  case 
Wilmoi,  J.  said,  <'  The  intention  of  the  testator  cleariy  was 
to  give  G.  Grew  an  estate  for  life  only ;  but  his  intention 
also  clearly  was,  that  all  the  sons  of  G.  6r«tt^  should  take  in 
succession  ;  both  these  intentions  cannot  take  place  :  for  if 
the  devisee,  G.  Grew,  took  only  an  estate  for  life,  bis  sons 
could  never  have  taken ;  and  although  it  eventually  hap- 
pened that  he  bad  no  sons,  yet  we  must  consider  this  case 
as  if  he  had  had  issue.  Therefore  to  enable  the  sons  of  G. 
Grew  to  take,  G.  Grrew  must  be  adjudged  to  have  been 
tenant  in  tail ;  for  the  testator's  great  intention  most  clearly 
was,  that  the  lands  should  never  go  over  to  the  leirsor  of  the 
plaintiff  in  remainder,  but  upon  a  failure  of  issue  of  G. 
GrewJ*  The  general  proposition  that  I  stated  at  first  is 
supported  by  this  case,  which  was  in  a  great  measure 
founded  on  what  had  been  before  decided  in  the  case  of 
RobiksoH  V.  RobimoH  (a).  I  admit  that  in  this  case  the 
testator  intended  that  his  daughter  M.  A.  should  only  tike 
an  estate  for  her  life,  and  that  ber  children  should  take  as 
purchasers :  but  then  he  also  intended  that  all  tlie  progeny 
of  those  children  should  take  before  any  interest  shonM 
vest  in  his  more  remote  relations :  now  the  latter  inteation 
cannot  be  carried  into  effect,  unless  M.  A.  takes  an  estate 
tail.  In  order,  therefore,  to  give  effect  to  the  devisor's  ge* 
neral  intention,  according  to  the  fair  construction  of  the 
wiU^  M.  A.  must  take  an  estate  tail."  So  here,  the  only 
way  in  which  the  estate  can  be  kept  in  Frances  Bfyfard 
and  ber  issue,  as  long  as  there  shall  be  any,  is  by  holding 
that  she  took  an  estate  tail.  In  jOo^  v.  JppHn  (6),  under  a 
devise  **  to  A.  for  life,  and  after  Ins  decease  to  and  amcmgsi 
hii  issue,  and  in  default  of  issue,''  then  over,  '<  A.  was  ad- 
judged to  take  an  estate  tail."  Dae  d.  Cock  v.  Cooper  (c) 
shews  that  crosa-remainders  cannot  be  implied  between  more 

(a)  1  Burr.  38 ;  1  Lord  Keiijon,  (b)  4  T.  R.  82,  po$tf  $64. 

398.  (c)  1  East,  299. 
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1836.  than  two,  and  therefore  the  only  way  in  which  eflfect  can 
be  given  to  the  testator's  general  intent,  that  Mrs.  Blyford 
and  all  her  issue  should  take  before  the  estate  went  over,  is 

Edwards      |,y  giving  her  an  estate  tail.     The  case  last  cited  is  much 
and  others.        -^  o        » 

Stronger  than  the  present,  so  far  as  the  words  are  concerned. 

If  then  Mrs.  Bljiford  took  an  estate  tail,  she  was  entitled  to 
suffer  a  recovery  and  to  devise,  and  the  title  %Yhicli  Mrs. 
Edwards  derived  mediately  from  her  devisee,  is  conse- 
quently a  valid  one.  [Littledale,  J.,  observed^  that  all  the 
cases  upon  the  subject  are  cited,  and  the  question  much 
discussed  in  a  publication  by  Mr.  Hayes  (a).'] 

First  point.  P,  Kelly  and  Mannings  contr^.     Upon  the  minor  point  of 

the  attornment,  it  is  conceived  that  the  plaintiff  is  entitled 
to  have  the  rule  made  absolute  in  his  favour.  Meek  ac- 
knowledged himself  to  hold  under  Bloom,  who,  as  well  as 
Edwards,  also  subscribed  the  same  instrument,  and  were 
conusant  of  and  parties  to  that  acknowledgment;  Meek  was 
shewn  to  have  paid  rent  to  Edwards  for  the  Folly  in  1801 
and  1802.  If  so,  then  at  the  time  of  the  attornment  Edwards 
had  possession  by  himself  or  his  tenants,  and  whether 
Edwards  is  to  be  taken  as  recognising  Meek  as  the  imme- 
diate tenant  of  Bloom,  or  as  holding  through  tldwards  him- 
self mediately  under  Bloom,  appears  to  be  immaterial. 
Possession  for  upwards  of  twenty  years,  without  paying 
rent,  and  dealing  with  other  persons  as  owners,  is  not  abso^ 
lutely,  in  point  of  law,  an  adverse  possession.  In  cases  of 
quit  rent  it  has  been  held,  that  mere  length  of  time,  short  of 
the  period  fixed  by  the  statute  of  limitations,  and  unaccom- 
panied with  any  circumstances,  is  not  of  itself  a  sufiicient 
ground  to  presume  a  release  or  extinguishment.  Eldridgey. 
KnoU  (&)•  So,  in  the  principal  case,  the  time  which  has 
elapsed  since  the  attornment,  could  not,  in  the  absence  of 
any  statute  of  limitations  applicable  to  it,  operate  as  a  legal 
bar  to  the  plaintiff's  claim,  although  it  might  entitle  a  jury 
to  presume  that  the  tenancy  was  at  an  end.     The  Staithe  is 

(a)  Hayes's  Inquiry,  96,   30S ;      duction,  3  ed.  396,  n. 
Principles,  Tables  iii,  iv;   Intro-         (6)  Cowp.  214. 
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admitted  to  have  been  in  the  possession  of  T,  Edttards  at        i836. 

the  time  of  the  attornment.     He  was  also  shewn  to  have       ^^^^^^ 

Doe 
been  m  possession  m  1813,  and  for  a  year  previously^  and  v. 

to  have  continued  so  to  be,  by  the  receipt  of  rent,  from  18 13     and^ther^. 
down  to  a  time  not  long  before  the  commencement  of  this 
action*    It  is  said,  however,  that  the  property  had  been 
conveyed  to  his  wife.     But  was  the  right  of  the  landlord, 
who    saw    T.  Edwards   continuing   in    possession,  to  be 
affected  by  a  secret  conveyance  to  the  wife  f    [Patttsoti^  J. 
The  conveyance  was  made  by  surrender  and  admittance; 
the  lessor  of  the  plaintiff  did  not  claim  to  be  admitted.     It 
cannot  be  said  to  have  taken  place  behind  the  landlord's 
back.]   The  lessor  of  the  plaintiff  may  have  been  destitute  of 
the  means  of  procuring  himself  to  be  admitted  until  the  ad* 
mittance  was  obtained  upon  which  this  action  was  brought. 
It  is  submitted,  that  here  is  a  case  in  which  the  defendant 
has  acknowledged  himself  to  be  tenant  to  the  lessor  of  the 
plaintiff,   unanswered  by  any  thing  but   long   possession* 
which,  it  is  contended,  is  no  bar  in  point  of  law^  although  it 
inay  raise  a  question  for  the  jury.     No  doubt,  if  the  attorn- 
ment had  been  procured  by  fraud,  or  given  by  mistake,  that 
fact  might  be  shewn,  and  would  do  away  with  its  effect, 
but  it  would  lie  upon  the  defendants  to  prove  the  circum- 
stances.   The  person  who  received  the  attornment^  as  long 
as  he  saw  the  same  tenant  and  the  widow  of  that  tenant  in 
possession,  was  warranted  in  considering  himself  to  have  a 
legal  possession  by  the  attornment,  supported  and  preserved 
by  the  occupation  of  the  attorning  tenant,  and  of  those  who  re« 
ceived  the  possession  from  that  tenant,  more  especially  where 
the  persons  so  receiving  the  possession  from  the  attorning 
tenant,  stood  in  so  near  a  relation  to  that  tenant.  The  land- 
lord was  not  to  be  affected  by  the  acts  of  the  tenant  or  his 
wife,  unless  they   were  brought  home  to  his  knowledge. 
The  estate  under  the  attornment  ended  when  the  tenant 
disclaimed.    [Lord  Denman,  C.  J.  Then  if  there  has  been 
no  disclaimer  there  is  a  tenancy^  which  still  remains  undis- 
turbed.]   The  whole  of  the  case  at  the  trial  went  upon  the 
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1836.        ground  that  there  was  no  tenancy,  and  the  point  suggested 
was  not  taken.    [Lord  Denman,  C.  J.  Still,  this  being  a 
nonsuit,  we  must  be  satisfied,  before  we  set  it  aside,  that 
there  was  evidence  upon  which  the  jury  might  have  found 
a  determination  &f  the  alleged  tenancy.]     The   evidence 
adduced  by  the  defendants  themselves  amounted  to  proof 
of  a  disclaimer.     [Patteson,  J.  Yes,  but  of  one  more  than 
twenty  years  ago.]    Of  one  in  1813,  which  was  not  more 
than  twenty  years  before  the  commencement  of  this  action. 
A  landlord  is  not  bound  to  take  notice  of  a  forfeiture  unless 
knowledge  of  it  comes  to  him.     As  soon  as  he  discovers  it 
he  may  treat  it  as  a  forfeiture  from  that  time.     The  conse- 
quence of  applying  the  statute  of  limitations  to  the  case  will 
of  course  be  to  exclude  the  nominal  plaintiff  from  entering 
into  his  lessor's  title  under  the  will.     In  considering  this 
point,  therefore,  it  must  be  assumed  that,  but  for  the  adverse 
possession,  the  lessor  of  the  plaintiff  would  have  had  a  good 
title  under  the  ultimate  limitation  in  the  will  to  John  Limey , 
not  barred  by  the  recovery.     The  admittance  of  Frances 
Blyford  in  1773|  as  copyholder  in  fee,  in  pursuance  of  the 
void  recovery,  could  only  operate  as  a  wrongful  voluntary 
grant  by  the  lord  in  derogation  of  the  future  right  of  the 
executory  devisee,  Thomas  Linsey,  expectant  upon  the  death 
of  Frances  Blyford,  the  tenant  for  life.    The  re-admittance 
of  Frances  Blyford  in  1 796,  would  enure  either  as  another 
tortious  voluntary  grant  by  the  lord,  or  as  a  continuance  of 
the  tortious  estate  granted  to  her  in  1773.     These  admit- 
tances would  have  no  effect  upon  the  expectant  estate  of 
George  Linsey  as  heir  of  Thomas  Linsey,  until  the  death  of 
Frances  Blyford,  the  tenant  for  life,  in  1801.    TiW  that 
period  the  possession  was  consistent  both  with  the  rightfol 
title  of  the  remainder-man,  and  with  the  wrongful  title  of 
Gamble  under  the  lord's  voluntary  grants.    The  law,  there- 
fore, would  refer  the  possession  to  the  rightful  title.  During 
the  short  period  which    intervened  between  the  death  of 
Frances  Blyford  and  the  actual  entry  of  the  lessor  of  the 
plaintiff,  the  actual  possession  was  in  persons  who  had 
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been  let  into  possession  under  the  tenant  for  life.  Being  1836. 
persons  whose  tenancy  was  originally  rightful,  though 
wrongfully  continued,  they  would  be  tenants  at  sufferance 
to  the  remainder-man ;  and  by  the  attornment  the 
tenancy  by  sufferance  was  converted  into  a  rightful  tenancy, 
and  they  became  his  rightful  tenants /or  years.  The  pos- 
session of  tenant  for  years,  or  of  those  who  come  into  pos- 
session under  him  during  the  continuance  of  the  estate  for 
years,  can  never  be  adverse  to  the  landlord,  except  by  an 
act  of  forfeiture  of  which  the  latter  chooses  to  take  advan« 
ti^e.  Though  a  surrenderee  cannot  enter  or  bring  an 
action  of  ejectment  without  admittance,  yet  after  admittance 
the  entry  or  the  action  will  be  good  ab  initio.  This  is,  be- 
cause after  admittance,  the  admittance  has  relation  to  the 
day  on  which  the  title  to  admittance  accrued.  The  lessor 
of  the  plaintiff  has  been  admitted  (a),  and  he  must  now  be 
considered  as  admitted  on  the  death  of  Frances  Bliffard, 
when,  upon  the  hypothesis,  his  title  accrued  by  reason  of  the 
unbarred  limitation  to  Thomas  Linsey.  Upon  the  court  rolls 
of  this  manor,  therefore,  two  incongruous  titles  appear — 
one  a  good  title  under  Ellis  Braham  and  his  will,  the 
other  an  ex  facie  wrongful  and  usurped  title  under  a  void 
voluntary  grant  from  the  lord. 

We  now  come  to  the  question  upon  the  will  itself,  by 
which  it  is  said  that  Mrs.  Blyford  took  an  estate  tail,  ac- 
cording to  the  rule  in   Shelley's  case.     There  are  several 

(a)  It  seems  to  be  questionable  ing  by  desoeot  from  a  party  ad- 

wbether  any  admittance  was  ne-  mitted,  would  require  no  admit- 

cessarj.      Trances  Blx(ford  must  tance  to  perfect  his  title  as  against 

have  been  admitted  as  devisee  (or  strangers,   though   he    would    as 

rather  cestui  que  use  of  the  sur-  against  the  lord.      QuarCf  wbe- 

render  to  the  use  of  the  will)  of  ther  the  heir  requires  admittance, 

her  father,  before  she  could  have  not  only  as  against  the  lord  him- 

suffered  tho  recovery.    That  ad-  self,  as  a  means  of  securing  fines, 

mittaoce  would  be  an  admittance  fealty,  frc,  but  also  against  the 

for  the  benefit  of  all  estates  in  re-  grantees   of  the  lord   and   those 

mainder  in  the  will,  and  perhaps  of  claiming  under  them.     Vide  Phy- 

those  limited  by  way  of  executory  pers  v.  Eburrif  3  Biogh.  N.  C.  250. 
devise.    If  so,  George  Limey  tak- 
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l8Sa.        objections    to   such  an   argument.       It  is  not,  however, 
J^"^"^      meant   to   be  urged  on  the  part  of  the  plaintiff,  that,  in 
r,,  order  to  give  effect  to  that  rule,  the  limitation  of  an  estate 

and  odiM*      °^  inheritance  must  immediately  follow  the  limitation  of 
the  estate  of  freehold.    The  effect  of  the  rule  in  Shelley's 
case,  is  merely  to  vest  in  the  ancestor  that  estate  of  inherit- 
ance  which  in  terms  is  given  not  to  him,  but  to  his  heirs,  in 
all  cases  where  in  any  part  of  the  same  instrument  an  estate 
of  freehold  is  given  to  that  ancestor.     The  intervention  or 
the  non-intervention  of  any  estates  between  the  estate  of 
freehold  given  to  the  ancestor,  and  the  estate  of  inheritance 
vested  in  him  by  the  rule  iu  Shelley's  case,  is  immaterial  with 
reference  to  the  operation  of  the  rule,  though  after  the  rule 
has  had  its  full  operation  by  vesting  the  estate  of  inheritance 
in  the  ancestor,  the  estate  so  vested  will,  by  the  ordinary 
course  of  the  common  law,  unite  and  coalesce  with  the 
estate  of  freehold,  whenever,  either  by  the  immediate  provi- 
sions of  the  instrument,  or  by  the  operation  of  subsequent 
events,  the  estate  of  freehold  and  the  estate  of  inheritance 
come  into  juxta-position  (a).     But,  in  tlie  first  place,  that 
rule  does  not  apply  where  an  estate  to  ''  heirs  of  the  body*' 
is  limited,  not  by  way  of  contingent  remainder,  but  by  way 
of  executory  devise ;  such  limitation  is  not  within  the  rule, 
and  the  devisee  takes  by  purchase.     Here,  the  estate  limited 
to  Mrs.  BlyforcTs  issue,  whatever  it  may  be,  is  by  way  of 
executory  devise ;  because  it  is  to  take  effect  after  an  estate 
in  fee.    Feame,  on  Remainders,  by  Butler,  9th  edit.  p.  276. 
Here  the  testator  first  gives  to  his  daughter  for  life,  then  to 
his  grand-daughter  in  tail,  then  to  his  grandson  in  fee,  and  in 
the  event  of  his  grandchildren  both  dying  under  age  and  with* 
out  issue,  he  then  devised  to  the  issue  of  the  body  of  his 
daughter  to  be  equally  divided  between  them.  The  very  terms 
of  the  rule  in  Shelley's  case  shew  that  it  does  not  apply  to  exe- 
cutory devises,  as  well  as  to  contingent  remainders  (6).    It 
is  common  learning  of  every  days'  occurrence,  that  execu- 

(a)  Ante,  644  (a).  {h)  See  S  Mann.  &  Ryl.  490,  n. 
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tory  devises^  except  such  as  are  to  take  effect  in  defeasance 
of  an  estate  tail,  cannot  be  barred  by  a  common  recovery : 
That  is  theyery  foundation  of  the  doctrine  relative  to  perpe- 
tuities. Nor  does  the  rule  apply  to  limitations  of  copyhold 
property.  Blackitone,  J.,  in  his  argument  in  Perrin  v. 
Blake  {a\  says  that  the  principal  foundation  of  the  rule 
was  to  obviate  the  mischief  of  too  frequently  putting  the 
inheritance  in  suspense  or  abeyance.  But  copyholds  could 
not  be  in  abeyance,  because  of  the  estate  of  the  lord  of 
the  manor.  [Lord  Denman,  C.  J.  For  all  the  practical 
purposes  of  enjoyment,  they  might  be  in  abeyance  as  well 
as  freeholds.]  The  law  is  unwilling  for  the  inheritance  to  be 
in  abeyance;  and  it  will  not  permit  the  freehold  to  be  so^  that 
there  may  be  always  some  one  against  whom  a  stranger 
claiming  the  inheritance  may  bring  his  praecipe  quod 
reddat^ — a  reason  wholly  inapplicable  to  copyholds.  A 
stranger  claiming  the  land  itself,  must  bring  his  praecipe 
against  the  lord,  whether  there  be  or  be  not  a  customary 
tenant ;  and  if  he  claim  only  a  customary  estate  in  the  land, 
be  must  apply  to  the  lord  to  be  admitted ;  and  it  would  be 
extraordinary  if  the  lord,  following  out  the  supposed  analogy, 
were  to  refuse  to  admit  a  claimant^  because,  as  no  other 
person  was  already  admitted,  the  copyliold  was  in  abeyance. 
The  limitation  to  Mrs.  Blyford^s  issue  did  not  enlarge 
her  life  estate  into  an  estate  tail.  To  give  it  that  effect,  the 
words,  *'  to  be  equally  divided  between  them"  must  be  re- 
jected. It  is  impossible  to  say,  that  the  intention  of  the 
testator  was  any  other  than  to  give  bis  daughter  an  estate 
for  life,  with  remainder,  in  certain  events,  to  her  issue  in 
equal  proportions.  Doe  d.  Candler  v.  Smith  (6)  has  been 
referred  to,  where  under  a  devise  to  A.  and  the  heirs 
of  her  body  for  ever,  as  tenants  in  common,  and  not 
as  joint  tenants,  and  in  case  il.  should  die  before  twenty- 
one,  or  without  leaving  issue  of  her  body,  then  to  B.,  it 
was  held  that  A.  took  an  estate  tail.  Such  a  construction 
is  no  doubt  correct,  where  words  are  used  that  clearly  shew 

{a)  1  Haiigrave's  Law  Tracts,  498, 500.  (6)  Supri^  646. 

VOL.  VI.  U  U 
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1836.        an  intention  to  give  an  estate  tail.     In  the  case  cited,  the 
words,  **  heirs  of  the  body"  were  used ;  in  the  principal 
case  we  have  the  word  ^*  issue/'  the  meaning  of  which  is 
d^A^*^*     equivocal,  and  must  depend  upon  the  context.     Here  it 
is  explained  by  competent  words,  which  show  that  the  issue 
were  intended  to  take  share  and  share  alike;  and  there  is  no 
reason  why  these  words  should  be  rejected  any  more  than 
the  others.    In  Doe  d.  Blandford  v.  Apptin{a)f  there  were 
other  words  used,  which  shewed  the  devisor's  intention  to 
give  an  estate  tail.    The  doctrine  of  making  a  particular 
give  way  to  a  general  iutent,  was  much  discussed  lately  io 
Doed.  Galliniv.GaUiniib),  and  tlie  Court  said  (c)"  The 
doctrine  that  the  general  intent  must  overrule  the  particular 
intent,  has  been  much,  and  we  conceive  justly,  objected  to 
of  late,  as  being  as  a  general  proposition  incorrect  and  vague, 
and  likely  to  lead  in  its  application  to  erroneous  results. 
The  more  correct  mode  of  stating  the  rule  of  construetioa 
is,  that  technical  words  ,or  words  of  known  legal  import,  must 
have  their  legal  effect,  even  though  the  testator  uses  incon* 
sistent  words,  unless  those  inconsistent  words  are  of  such  a 
nature  as  to  make  it  perfectly  clear  that  the  testator  did  not 
mean  to  use  the  technical  words  in  their  proper  sense ;  and 
so  it  is  said  by  Lord  Redesdale  in  Doed.  Jesson  v.  Wright(d)J' 
In  almost  all  the  cases  in  which  an  estate  is  given  to  A,, 
without  saying  '^  and  his  heirs/*  the  intention,  no  doubt,  has 
been  to  give  him  the  estate  absolutely :   Still  the  Courts 
have  held  themselves  to  be  bound  by  the  strict  rule  of  law, 
and  have  construed  it  as  an  estate  for  life  only. 

Cur.  adv.  vuli. 

In  this  term  the  judgment  of  the  Court  was  deliverod  by 
Lord  Dbnman,  C.  J.,  as  follows: — 
This  was  a  rule  for  setting  aside  a  nonsuit  which  had 

(a)  Suprd,  647.  (c)  Ante,  vol.  ii.  632. 

lb)  Ante,  vol.  ii.  619;  5  Bam.  (d)  1  Bligh,  61,  old  series. 

&  Adol.  631. 


TRINITY  TERM,  VI  WILL.  IV.  656 

been  directed  at  the  assizes,  after  hearing  all  the  evidence  on         1836. 
both  sides, — in  shewing  cause  against  which,  several  points       ^^^^^r^ 
were  relied  on*  v. 

The  lessor  of  the  plaintiff,  who  was  taken  throughout  the  ^j^^u  ^' 
trial  to  be  the  heir-at*Iaw  of  one  Thomas  Linsey,  had  made  Y\nt  point : 
an  entry  upon  the  premises  in  question  in  November,  1801,  Stamp, 
and  had  then  procured  from  the  tenants  in  possession,  or 
some  of  them,  the  payment  of  a  shilling  each,  and  their  sig- 
natures to  an  instrument,  which  was  tendered  in  evidence 
and  received  as  an  attornment.  It  was  objected,  that  this 
being  unstamped  was  inadmissible,  and  the  case  of  Cornish 
V.  Searell{a)  was  relied  on  to  shew  the  necessity  of  a  stamp. 
By  the  instrument  produced  in  that  case,  the  defendant 
attorned  and  became  tenant ''  of  certain  lands,  to  hold  the 
same  for  such  time  and  on  such  conditions  as  might  be  sub- 
sequently  agreed  on  between  him  and  the  plaintiffs."  It 
was  held,  that  this  instrument  ought  to  have  been  stamped, 
as  being  not  a  mere  attornment,  but  an  agreement  for  a  new 
tenancy  on  terms  still  to  be  arranged,  and  which  might  vary 
from  those  under  which  the  defendant  had  been  previously 
holding.  It  was  not  contended  that  a  mere  attornment  re- 
quired any  stamp,  and  we  think  the  present  instrument  was 
rightly  considered  as  nothing  more.  Holroyd,  J.  defines, 
in  the  case  cited,  an  attornment  to  be  the  act  of  the  tenant's 
putting  one  person  in  the  place  of  another  as  his  landlord(i), 
and  observes,  that  the ''  tenant  who  has  attorned,  continues  to 
hold  upon  the  same  terms  as  he  held  of  his  former  landlord.** 
This  appears  exactly  to  agree  in  effect  with  the  present  in- 
strument, the  language  of  which  is,  *'  we  hereby  severally 
attorn  and  become  tenants  and  under-tenants  to  the  said 
George  Linsey,  from  old  Michaelmas  last  past,  of  and  for 
such  part  and  parts  of  the  said  estate  and  premises  as  now 
is  and  are  in  our  respective  occupations,  at  and  under  the 
several  yearly  rent  and  rents  now  paid  by  us,  and  under 
Ivhich  we  now  hire  and  occupy  the  same."  Tenants  and 
under-tenants  equally  join  in  this,  each  for  his  respective 

(a)  1  Mann.&  Ryl.  703 ;  8  Bam.  &  Cressw.  471.  (b)Videtuprd,6SA,  n. 

V  v2 
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183a. 

Doe 

V. 

Edwabds 
and  others. 
Second  point 
No  estoppel. 


portion  of  the  premises ;  the  same  rents  remain  ;  no  term  is 
specified^  nor  conditions  referred  to.  We  think,  therefore, 
that  this  objection  was  properly  overruled  at  the  trial  (a). 

But  it  was  next  objected,  that  this  instrument  was  in- 
admissible against  the  present  defendants.  It  was  signed 
bj  Thomas  Edwards,  among  others,  as  under-tenant  to  one 
Bloom,  whose  name;  appeared  written  above  as  tenant,  and 
Bloom  was  proved  to  have  occupied,  at  the  date  of  the  in- 
strument, one  part  of  the  premises.  Thomas  Edwards  was 
the  husband  of  the  defendant,  Sarah  Edwards,  and  was  also 
at  the  time  in  occupation  of  some  part  of  the  premises. 
Without  inquiring  whether  this  would   become   evidence 


(a)  Id  Doe  d.  Wright  v.  Smithy 
tried  before  Lord  Dennum,  C.  J., 
at  the  sittings  after  H.  T.  1837, 
the  following  attornment  signed 
by  the  defendant  was  received  in 
evidence  without  a  stamp:— 
"  In  the  King's  Bench. 
Between  John  Doe^  on  the  demise 

of  John  Banktf  clerk,  plaintiff, 

and  Richard  Hoef  defendant. 

Whereas  a  judgment  against  the 
casual  ejector  in  this  action  of 
ejectment  was  obtained  in  Easter 
term  last  past,  and  I,  the  under- 
signed, Iteing  tenant  of  the  several 
messuages  and  tenements  situate, 
fcc.,  do  hereby  admit  that  posses- 
sion thereof  hath  been  stayed  and 
not  taken  under  the  said  judgment 
at  my  request.  And  whereas  the 
said  John  Banks,  clerk,  hath  since 
departed  this  life,  and  by  his  last 
will  and  testament  devised  the 
said  several  messuages  and  tene- 
ments, with  their  appurtenances, 
unto  — —  Taylor,  of  &c.  Now 
know  all  men  by  these  presents, 
that  in  consideration  of  the  pre- 
mises I  do  hereby  attorn  tenant  to 
the  said Taylor,  for  the  said 


messuages  'Jand  tenements  ivith 
their  and  every  of  their  appurte- 
nances, which  are  now  in  my  pos- 
session, and  have  this  day  paid  to 
Franeii  Rowlalt,  of  &c.,  the  agent 

of  the  said Taylor,  the  sum  of 

one  shilling  upon  that  attornment, 
on  account  and  in  part  of  tlie  rent 
due  and  to  become  due  from  me, 
for  and  in  respect  of  the  said  pre- 
mises. And  I  do  become  tenant 
thereof  to  the  said  -^—  Ts^lar, 
from  the  twenty-ninth  day  of 
September  last  past.  As  witness 
my  hand  this  fourth  day  of  De« 
cember,  1849.  W.  Sstith. 

Witness,  &c." 

It  was  objected  by  Sir  W.  Fol- 
lett,  for  the  defendant,  that  thi 
instrument  required  a  stamp ;  but 
his  lordship  overruled  the  objec- 
tion, referring  to  Doe  d.  Lins^  v. 
Edwards,  Other  objections,  how- 
ever, arising  in  the  course  of  the 
trial,  the  defendant  had  leave  ge- 
nerally to  move  to  enter  a  nonsuit 
In  £.  T.  1837,  tlie  Court,  after 
taking  time  to  consider,  refused  to 
grant  a  rule  nisi  upon  this  objec 
tion. 


owner- 


TRINITY  TERHi  VI  WILL.  IV.  657 

against  Sarah  Edwards,  because  she  was  the  ividow  of  1836. 
Thomas  Edwards,  and  claiming  to  hold  the  same  premises^  it 
deems  to  us  sufficient  to  say^  that  this  paper  formed  a  material 
part  of  an  entire  transaction^  the  whole  of  which  was  evidence 
for  George  limey  and  any  .one  claiming  under  him,  as  an 
assertion  of  right  and  act  of  ownership  on  his  part  ac* 
quiesced  in  by  the  tenants  then  in  possession. 

This  mode  of  considering  the  evidence,  disposes  of  a  Third  ooinc: 
third  objection,— that  at  the  date  of  the  attornment  Thomas  ^^I 
Edwards  only  occupied  a  part  of  the  premises  called  the 
Staithe,  which  Sarah  Edwards  was  shewn  to  have  purchased 
subsequently  of  another  person  not  claiming  through  him ; 
for  the  admissibility  of  the  evidence  does  not  rest  on  any 
privity  between  Thomas  and  Sarah  Edwards.  It  can  hardly 
be  doubted  that  if  G.  lAnsey  had  been  shewn  to  have  entered 
and  made  a  lease  under  which  occupation  bad  been  had, 
and  rent  paid,  these  facts  would  have  been  substantive  evi- 
dence of  ownership  against  any  future  occupants,  as  much 
as  cutting  down  timber^  building,  plantings  or  cultivat- 
ing the  land.  And  this  transaction  differs  not  in  kind,  but 
in  degree,  from  the  acts  just  enumerated. 

It  was  next  objected,  that  as  from  this  period,  Novem-  Fourth  fxiint: 
ber,  1801,  down  to  the  date  of  the  demise,  there  was  no  ^^j^^****" 
evidence  of  any  possession  by  the  lessor  of  the  plaintiff,  or 
of  any  act  of  ownership ;  there  was  nothing  to  offer  to  the 
jury  in  proof  of  a  right  of  entry  within  twenty  years.  The 
statute  of  d  &  4  WilL  4,  c.  27,  was  not  adverted  to  in  the 
argument ;  and  we  understand  that  the  action  was  com- 
menced before  the  SIst  December,  1833;  it  is  therefore 
unnecessary  to  consider  the  question  which  would  have 
arisen  upon  this  point  under  the  2d,  8th,  and  15th  sections,  if 
the  statute  had  applied  to  the  case  (a).  But  considering  the 
whole  evidence,  without  reference  to  the  statute,  we  are  of 
opinion  that  this  objection  must  prevail.  The  facts  stand 
thus  : — In  1773,  Frances  Bit/ford,  whom  we  may  consider, 
for  the  sake  of  the  argument,  as  tenant  for  life  only,  with  a 
remamder  in  fee  to  the  supposed  ancestor  of  the  lessor  of 
(a)  Seo  Doe  d.  Burgtsi  v»  Thoa^nQn  1  Nor.  &  Perr,  S15. 
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18S6.        the  plaintiff,  suffers  a  common  recovery,  and  in  1775  sttr- 
jy  ^        renders  to  the  use  of  herself  for  life,  remainder  to  Dixon 
V.  Gamble  in  fee.    About  1800  or  1801  she  dies,  the  tenants 

JoHthw.  ^^  *^^  ^^™®  ^"  holding  of  her.  In  1801  the  entry  of  Linwy 
and  the  attornment  take  place,  and  Is.  rent  is  paid  by 
Edwards,  who  was  then  an  under-tenant  of  part;  in  180fl, 
John  Gamble,  the  heir  at  law  of  Dixon,  is  admitted.  In 
the  same  year  the  property  is  divided^  and  Edwards  be- 
comes the  purchaser  of  a  part  other  than  that  which  he  had 
occupied  before  as  tenant,  and  which,  in  1814,  he  and  his 
wife  surrender  to  Sarah  Chamberlain  and  £.  W.  Barnes 
in  fee,  under  whom  the  defendant  Chamberlain  probably 
claims.  The  other  part  is  surrendered  by  J(^n  Gamble  in 
1806,  and  by  various  mesne  surrenders  comes  to  the  de- 
fendant Edwards  in  1813.  During  the  whole  period,  from 
the  death  of  the  supposed  tenant  for  life,  this  property  is 
dealt  with  by  those  under  whom  the  defendants  claim,  and 
themselves,  as  their  own  rightful  property,  the  quit  rents 
paid,  leases  made,  the  profits  received,  repeated  conveyances 
executed,  and  possession  had  under  them.  We  think  it 
would  be  highly  dangerous  and  contrary  to  the  established 
policy  of  the  law,  if  we  were  to  suffer  a  doubt  to  be  cast 
upon  the  security  of  such  a  possession  by  a  solitary  act, 
such  as  the  entry  and  attornment  of  1801,  not  followed  up 
by  any  assertion  of  right  for  more  than  30  years.  If  that 
act,  at  the  distance  of  SO  years,  will  prevent  the  possession 
of  the  present  defendants  from  acquiring  an  adverse  charac- 
ter, at  what  period  would  the  right  of  entry  have  ceased — 
when  would  the  statute  of  James  have  begun  to  have  an 
operation?  We  cannot  see  on  what  principle,  (putting  the 
statute  of  S  8c  4  WilL  4,  c.  27,  out  of  consideration,)  the 
action  might  not  have  been  equally  sustainable  50  years 
hence — or  why,  even  with  the  statute,  it  might  not  have 
been  maintained  if  the  transaction  of  1801  had  been  thrown 
back  20  years  earlier. 
Fifth  point:  We  think  it  better  to  decide  this  case  upon  the  above 

point,  which  may  be  of  general  application,  than  upon  that 
which  was  last  made  by  the  defendantSi  and  which  was  much 
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discussed  id  the  argumentt  namely,  whether  Frances  Bly-        1830. 
ford  took  under  the  will  of  her  father,  Ellis  Braham,  an 
estate  tail  or  an  estate  for  life  only, — upon  which  we  ex- 
press no  opinion. 

But  upon  the  ground  that  the  lessor  of  the  plaintiff 
has  failed  to  giye  any  evidence,  which,  properly  con- 
sidered, explains  the  apparently  adverse  possession  for 
more  than  ^  years,  we  are  opinion  that  this  rule  should 

be  discharged. 

Rule  discharged. 


Hayselden  v.  Staff. 

Indebitatus  assumpsit  for  work  and  labour  as  a  A  plea  to  a 

builder,  and  materials,  and  upon  an  account  stated.    The  ^^°  ^^J^* 

promise  was  stated  to  be,  to  pay  on  request  in  the  ordinary  that  the 

form.     The  defendant  pleaded  non  assumpsit,  except  as  to  ^^^^  ^^^^r  ^^ 

a  certain  sum,  and  as   to  that,   payment    before   action  agrecmentUiat 

brought.    To  a  portion  of  the  sum  mentioned  in  the  second  should  receive 

count,  he  also  pleaded  as  follows :— That  the  said  work  ".®  remunera- 

^  .  non  for  his 

was  done,  and  materials   provided   for  the  same,  by  the  services  if,  as 

plaintiff,  in  and  about  the  endeavouring  to  prevent  a  certain  ^g/ghould**' 

chimney  of  the  defendant's  from  smoking,  upon  the  terms,  prove  unsac- 

agreement,  and  understanding,  between  the  plaintiff  and  the  on'^g^ciai 

defendant,  that  the  plaintiff  should  not  be  paid  for  the  said  demurrer,  as 
.  .  1  ^        ,        1        •       .  •  amounting  to 

work  and  materials,  or  any  part  thereof,  unless  he  should  the  general 

succeed  in  preventing  the    said  chimney  from   smoking.  ^^'"^' 

Averment,  that  the  plaintiff  did  not  succeed  m  preventing 

the  said  chimney  from  smoking,  8cc.     Verification. 

To  this  plea  the  plaintiff  demurred  specially,  assigning 
the  following  causes : — ^That  it  amounted  to  the  general 
issue,  and  tended  to  unnecessary  prolixity  of  pleading ;  that 
it  was  argumentative,  and  an  evasive  and  indirect  denial  of 
the  cause  of  action  in  respect  of  which  it  was  pleaded ;  and 
that  it  did  not  well  or  sufficiently  traverse,  or  confess  and 
avoid. 

Joinder  in  demurrer. 
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1836.  Busbjf  in  support  of  the  demurrer.  In  ComynsU  Digest{a) 

it  18  laid  down,  that  when  a  man  has  no  special  matter  for 
his  justification  or  release,  he  ought  to  plead  the  general 
issue,  to  avoid  prolixity  in  records ;  and,  therefore,  that  a 
plea,  which  amounts  to  the  general  issue,  is  bad ;  for  the 
general  issue  ought  to  be  pleaded.    Two  exceptions  to  diat 
rule  are,  however,  noticed  by  the  learned  Chief  Baron ;  the 
one  allowing  matter  of  law,  the  other,  matter  in  confession 
and  avoidance  of  the  plaintiff's  title,  to  be  pleaded  specially^ 
although  in  each  case  the  defence  might  be  given  in  evi- 
dence under  die  general  issue  (6).    The  same  distinction  is 
recognized  in  Carr  v.  Hiuchliff\c),  where  Bayley,  J.  is  re- 
ported  to  have  expressed  himself  as  follows : — "  There  are 
instances  in  which  a  defendant  has.  the  option  of  giving  his 
defence  in  evidence  under  the  general  issue,  or  of  putting  it 
on  the  record.    One  of  those  is,  where  the  plaintiff's  right 
of  action  is  confessed  and  avoided  by  matter  ex  post  facto  \ 
ex.  gr.  by  a  plea  of  payment,  as  in  Brown  v.  Cornish  (d)  and 
VanhaUon  v.  Morse  (e),  or  accord  and  satisfaction,  as  in 
Paramorev*  Johnson  if),  where  the  reason  is  assigned,  viz. 
that  it  gives  colour  to  the  plaintiff.    The  other  instance  is, 
where  the  plea  does  not  deny  the  declaration,  but  answers  it 
by  matter  of  law.''     It  is  submitted,  that  when  the  defence 
is  such  as  may  be  given  in  evidence  under  the  general  issue, 
and  does  not  come  within  either  of  the  exceptions  noticed, 
the  defendant  ought  to  confine  himself  to  that  plea.     The 
new  rules  of  pleading  make  no  difference  in  this  respect ; 
for  by  them,  so  for  as  relates  to  the  contract  or  promise,' "  the 
plea  of  non  assumpsit  is  to  operate  as  a  denial  in  fact  of  the 
express  contract  or  promise  alleged,  or  of  the  matter  of  fact 
from  which  the  contract  or  promise  alleged  may  be  implied 
by  law.'*     Now  the  present  plea  neither  confesses  and 

(a)  Pleader,  (£  IS  &  14.)  (c)  7  Dowl.  &  Ryl.  42 ;  5.  C.  4 

(b)  See  Morant  v.  Sign,  8  Mees.  Barn.  &  Crest.  647. 
&  Welsby,  95,  where  in  trover  fora  (d)  1  Lord  Raym.  il7. 
tree,  the  defendant  pleaded  seisin          (e)  S  Lord  Kaynn.  787. 
of  the  land,  and  gave  colour.                 (/)  1  Lord  Raym.  S66. 
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avoids  the  contract  or  promise  alleged,  nor  introduces  1836. 
matter  of  law,  but  substantially,  though  indirectly,  denies 
the  contract  and  promise,  and  therefore,  whether  at  common 
law  or  under  the  new  rules,  is  tantamount  to  the  general 
issue.  It  may  be  urged  that  a  special  plea  is  demurrable, 
on  the  ground  that  it  amounts  to  the  general  issue,  only 
where  it  goes  to  the  whole  cause  of  action,  and  is  not  so 
when  (as  here)  it  is  limited  to  part ;  but  that  argument 
cannot  prevail,  because  the  objection  in  point  of  law  to 
such  a  plea  is,  that  it  tends  to  unnecessary  prolixity,  and  the 
force  of  the  objection  obviously  increases  in  proportion  as 
a  defendant  is  allowed  to  split  the  plaintiff's  demand,  and 
plead  specially  to  each  subdivision. 

Martin  coutrJi.  This  plea  would  have  been  good  even  at 
common  law;  but  it  is  sufficient  to  say,  that  it  is  clearly  so 
since  the  new  rules  of  pleading.  The  first  of  the  rules  of 
H.  T.  4  fVill.  4(a),  *'  In  particular  actions,*'  orders  that  in 
all  actions  of  assumpsit,  except  on  bills  of  exchange  and 
promissoi^  notes,  the  plea  of  non  assumpsit  shall  operate 
only  as  a  denial  in  fact  of  the  express  contract  or  promise 
alleged,  or  of  the  matters  of  fact  from  which  the  contract 
or  promise  alleged  may  be  implied  by  law,"  and  amongst 
the  examples  given  under  this  rule  is  the  following : — **  In 
an  action  of  indebitatus  assumpsit  for  goods  sold  and  deli* 
vered,  th^  plea  of  non  assumpsit  will  operate  as  a  denial  of 
the  sale  and  delivery  in  point  of  fact."  From  this  rule, 
illustrated  by  the  example  quoted,  it  seems  that  a  defence, 
such  as  that  contained  in  this  plea,  could  not  now  be  given 
in  evidence  under  non  assumpsit,  or  at  least  that  it  does  not 
amount  to  it, — so  as  that  a  plea  stating  the  facts  specially 
can  be  held  bad  on  special  demurrer.  The  new  rules  fur- 
ther order,  that ''  In  every  species  of  assumpsit,  all  matters 
in  confession  and  avoidance,  including  not  only  those  by 
way  of  discharge,  but  those  which  shew  the  transaction  to 

(a)  AntCf  vol.  iii.  7. 
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ieS6.        be  either  void  or  voidable  in  point  of  law,  on  the  ground  of 
wv*«i#      fraud  or  otherwise,  shall  be  specially  pleaded."    ITie  sub- 
1^.  ject-matter  of  this  plea  conies  under  the  latter  part  of  this 

Stavf.  |.y|^^  rf  (i^  p|g^  confesses  that  the  work  was  done  and  that 
the  materials  were  provided,  but  it  goes  on  by  way  of  avoids 
ance  to  state  facts  negativing  the  promise,  which  would 
generally  be  implied  from  the  facts  confessed.  If  the  term 
"  confession/'  as  employed  in  this  rule,  must  be  understood 
to  mean  the  confession  of  a  debt,  then  it  is  properly  objected 
that  the  plea  does  not  confess  and  avoid ;  but  it  is  clear  that 
a  debt  is  not  the  matter  to  be  admitted  -,  for  in  many  of  the 
cases  put  by  the  rule,  as  instances  in  which  the  defence 
must  be  specially  pleaded,  there  could  be  no  debt  Thus, 
no  debt  could  arise  out  of  a  contract,  which  was  void  from 
its  illegality,  nor  out  of  one  made  during  coverture.  The 
cases  instanced  by  the  rule,  are  intended  merely  to  exemplify, 
not  to  restrict,  its  operation.  In  Potts  v.  Sparroio  (a),  it 
was  held,  that  a  defendant  could  not,  under  the  plea  of  non 
assumpsit,  set  up  the  illegality  of  a  contract  in  answer  to 
an  action  upon  it.  In  Edmunds  y.  Harris  (b),  it  was  held 
that  in  an  action  of  debt  for  goods  sold,  to  be  paid  for  on 
request,  the  defendant  could  not,  under  the  plea  of  nun- 
'  quam  indebitatus,  give  evidence  that  the  goods  were  sold 
on  a  credit  not  yet  expired.  [Lord  Denman,  C.  J.  That 
case  is  iu  point  for  you  if  it  is  rightly  decided.  In  all  the 
other  cases  the  defence  consisted  in  matter  dehors  the  con* 
tract ;  there  it  was  part  of  the  contract  itself.  That  case 
however  has  been  very  much  questioned.]  It  is  appre- 
hended that  it  is  a  good  decision.  IPatteson,  J.  It  has 
been  thought  that "  the  sale  and  delivery"  of  which  the 
plea  of  non  assumpsit  is  to  operate  as  a  denial,  means  the 
sale  and  delivery  mentioned  in  the  declaration ;  and  that, 
therefore,  the  plea  of  nnnquam  indebitatus  in  Edmunds  v. 
Harris  operates  in  denying  a  sale  and  delivery  of  goods  to 


(a)  1  Bingh.N.C.SM;  1  Scott,        (b)  Ante,  vol.  iv.  183;  9  Ad.& 
578,  &C.  E1.4H,  5.C. 
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be  paid  for  on  request.    Your  plea   says,  that  the  work         1886. 
and   labour  mentioned    in   the  declaration   were   not  to    oj^yj^j^pg, 
be  paid  for  on  request,  but  only  in  the  event  of  their  being  v. 

successful.]  It  is  submitted,  that  in  the  case  cited  there 
was  a  ''  sale  and  delivery  in  point  of  fact''  within  the  mean- 
ing of  the  rule.  IPaiteson,  J.  It  might  be  argued,  I  do 
not  say  whether  rightly  or  not,  that  there  was  a  sale,  but 
not  the  sale.]  It  has  been  said  that  that  decision  has  been 
overruled  by  a  recent  case  in  the  Exchequer,  {Cousins  ▼. 
Paddon  {a) ),  but  that  notion  seems  to  be  without  founda«- 
tion.  It  is  submitted,  that  the  form  of  plea  now  under 
discussion,  is  quite  consistent  with  the  object  of  the  new 
rules.  (The  learned  counsel  also  referred  upon  this  part  of 
his  argument  to  Waddilove  v.  Bamett  (jb),  which  was  not 
at  that  time  reported.) 

Then  it  is  submitted,  that  the  plea  is  good  at  common 
law.  In  order  to  have  the  power  of  pleading  specially, 
all  that  the  defendant  has  to  do,  is  to  give  colour  to 
the  plaintiff.  Mr.  Serjeant  Stephen,  in  his  Treatise  on 
Pleading  (c),  says  of  a  plea  amounting  to  the  general 
issue,  that  if  it  be  intended  by  way  of  confession  and 
avoidance,  it  is  bad  for  want  of  colour ;  for  it  admits 
no  apparent  right  in  the  plaintiff.  In  Birdy.  Higginson{d) 
the  declaration  alleged,  that  the  plaintiff  agreed  to  grant 
and  let,  and  defendant  to  take,  a  messuage,  with  exclusive 
licence  to  shoot  and  sport  over  a  manor,  and  to  fish  in  the 
waters  thereof,  during  the  term,  to  hold  for  a  term  at  a 
certain  rent ;  that  the  plaintiff  let  the  messuage,  &c.  to  the 
defendant,  who  entered  into  and  upon  the  same,  and  was 
possessed  thereof  during  the  term  ;  laying  as  a  breach  the 
non-payment  of  rent.  To  this  the  defendant  pleaded,  that 
the  messuage  was  small,  and  taken  by  the  defendant  solely 
for  the  enjoyment  of  the  right  over  the  manor,  which  was 

(a)  a  Cromp.  Mee.  &  Ros.547,         (c)  Page  491. 
pot  then  reported.  (d)  ArUe^  vol.  iv.  506:  2  Add; 

{h)  S  Bingh.  N.C.  538;  2  Scott,      &  El.  696. 

res. 
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1836.  extensive;  and  that  the  agreement  was  not  sealed  by  either 
party.  On  a  special  demurrer  to  this  plea,  on  the  ground 
that  it  amounted  to  the  general  issue,  it  was  held  good,  and 
the  defendant  had  judgment. 

Busby  in  reply.  In  Birds.  Higginson  no  judgment  was 
pronounced  upon  the  point  now  in  dispute.  [Liilledak,  J. 
There  certainly  was  judgment  for  the  defendant.]  Yes, 
but  not  upon  a  point  like  the  present.  The  effect  of  this 
plea  is  to  deny  that  there  was  any  contract  on  the  defend- 
ant's part  to  pay  for  the  work  and  materials.  The  defend- 
ant contends,  that  as  to  this  portion  of  the  plaintiff's  de- 
mand he  never  contracted  to  pay  any  sum  of  money. 
{Waddihve  v.  Bamett  was  referred  to.) 

Cur.  adv.  vuU. 

Judgment  was  on  a  later  day  in  the  term  delivered  by 
Lord  Denman^  C.  J.,  who,  after  stating  the  declaration 
and  plea,  proceeded  as  follows  :— 

To  this  plea  there  is  a  demurrer,  which  assigns  for 
special  causes,  that  it  amounts  to  the  general  issue ;  that  it 
is  an  argumentative  and  evasive  and  indirect  denial  of  the 
cause  of  action;  that  it  does  not  sufficiently  traverse  or 
confess  and  avoid  the  cause  of  action.  It  must  first  be 
considered  whether  the  defence  set  up  in  the  plea  could 
be  given  in  evidence  under  the  plea  of  non  assumpsiti 
because,  if  it  could  not,  then  there  is  no  ground  for  the 
demurrer.  There  is  no  doubt  but  it  might  be  so  before 
the  new  rules,  because  not  only  might  the  fact  of  the  actual 
contract  itself  have  been  denied,  but  it  might  also  be  shewn 
that  it  was  void  in  law,  or  that  the  contract  had  been  per* 
formed,  or  that  the  defendant  was  excused  from  the  per- 
formance of  it  by  many  other  circumstances.  But  since 
the  new  rules,  (which  rules  have  the  force  and  effect  of  an 
act  of  parliament,)  in  actions  of  assumpsit  the  plea  of  non 
assumpsit  is  to  operate  only  as  a  denial  in  fact  of  the  ex- 
press contract  or  promise  alleged,  or  of  the  matters  of  fact 
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from  which  the  contract  or  promise  alleged  may  be  implied  1836. 
by  law*  III  actions  of  assumpsit  for  goods  sold  and  deli-- 
vered^  the  plea  of  non  assumpsit  is  to  operate  as  a  denial  of 
the  sale  and  delivery  in  point  of  fact ;  and  in  every  species 
of  assumpsit,  all  matters  in  confession  and  avoidance,  in- 
cluding not  only  those  by  way  of  discharge  but  those  which 
shew  the  transaction  to  be  either  void  or  voidable  in  point 
of  law^  on  the  ground  of  fraud  or  otherwise,  must  be  spe- 
cially pleaded.  One  of  the  general  objects  of  these  new 
rules  was  to  compel  a  defendant  to  put  his  defence  spe* 
cially  upon  the  record.  And  in  conformity  with  this  object, 
the  case  of  Edmunds  v.  Harris  {a)  was  decided.  That  was 
an  action  of  debt  for  goods  sold  and  delivered,  to  be  paid  for 
on  request,  (and  which,  as  to  this,  is  the  same  thing  as  indebi-^ 
talus  assumpsit^)  to  which  there  was  a  plea  of  nunquam  in- 
debitatus ;  and  at  the  trial,  the  defendant  proposed  to  prove 
that  the  goods  were  sold  on  a  credit  which  had  not  expired 
when  the  action  was  brought ;  and  on  a  question  whether 
this  defence  was  admissible  on  the  general  issue,  the  Court 
of  King's  Bench  held  that  it  was  not,  that  it  ought  to 
have  been  specially  pleaded,  and  that  this  was  one  of  the 
cases  which  the  new  rules  were  framed  to  avoid*  But 
'that  case  was  doubted  in  Taylor  v.  Hilary  {b),  on  the 
ground  that  if  the  time  of  credit  has  not  expired,  the  plain-* 
tiff  proves  a  different  contract  from  that  which  he  has  stated 
in  the  declaration,  which  was  to  pay  on  request.  And  so 
also  in  Knapp  v.  Harding  (c),  Parke,  B.  considered  it  as 
doubtful  whether  Edmonds  v.  Harris  was  properly  decided. 
We  think  therefore  that  the  case  of  Edmonds  v.  Harris 
cannot  be  considered  as  a  binding  authority ;  and  if  not,  as 
the  defence  set  up  on  this  record  shews  a  different  contract 
from  that  which  is  stated  in  the  declaration,  inasmuch  as 
the  contract  stated  in  the  plea  is,  that  the  money  should  be 

(a)  Anle,  vol.  iv.  18S;  3  Ad.&         (c)  1  Gale*sRep.  in  Exchequer, 
El.  414.  47. 

(6)  1  Cromp.  Mees.  &  Ros.  741. 
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183Q.  paid  on  a  certain  condition  which  has  not  been  performed, 
it  is  not  a  contract  to  pay  upon  request,  and  therefore  the 
defence  might  be  gone  into  upon  the  general  issue.    And 

Stafv.  ill  tiie  ease  of  IVaddihvev.  Barneit  (a)  which  was  an  action 
for  use  and  occupation,  it  was  determined  by  the  Court, 
after  considering  the  effect  of  the  new  rules,  that,  under 
the  issue  of  non  assumpsit,  the  defendant  might  give  in  evi- 
dence, that  the  plaintiff  had  mortgaged  the  premises  before 
the  defendant  came  into  the  occupation,  and  that  the 
mortgagee  had  given  notice  to  the  defendant  not  to  pay  the 
plaintiff  any  rent  becoming  due  after  such  notice. 

But  though  the  defence  might  be  gone  into  under 
the  general  issue,  it  does  not  necessarily  follow  that  the 
defence  nury  not  be  specially  pleaded.  In  the  case  of 
Carr  v.  H%nchliff{b)  a  defence  was  put  upon  the  re* 
cord,  which,  it  was  admitted,  might  have  been  gone  into 
upon  the  general  issue,  and  yet  allowed  to  be  a  good 
plea.  It  was  an  action  for  goods  sold  and  delivered,  and 
the  plea  was,  that  the  goods  were  sold  by  the  plaintiff  as 
the  agent  of  a  third  person,  with  the  proper  averments  of 
want  of  knowledge,  Sec.  and  then  the  defendant  set  off  a 
debt  due  from  that  third  person.  The  question  was  much 
considered  in  that  case;  but  there  in  the  first  instance  a  com- 
plete contract  was  admitted  by  the  plea  she  wing  aprim&  facie 
liability  in  the  defendant  to  the  action  ;  because,  indepen* 
dently  of  the  set-off,  the  defendant  would  have  been  liable. 
There  was,  therefore,  a  confession  of  the  contract  stated  by 
the  plaintiff:  but  the  plea  stated  matter  which  avoided  that 
contract  so  far  as  to  exonerate  the  defendant  from  the  per- 
formance of  it.  There  is  a  great  distinction  between  the 
case  of  a  plea  which  amounts  to  the  general  issue,  and  that 
of  a  plea  which  merely  discloses  matter  which  may  be 
given  in  evidence  under  the  general  issue.  In  the  latter 
case,  though,  as  has  been  observed  in  the  earlier  part 
of  this  judgment,  the  various  things  enumerated  may  be 
given  in  evidence  under  the  general  issue,  independently  of 

(a)  3  Bingh.  N.  C.  538.      (6)  7  D.  &  R.  42;  4  B.  &  C.  547. 
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any  of  the  new  rules,  yet  it  is  incorrect  to  say,  that  these        1836. 
things  amount  to  the  general  issue :  they  only  defeat  the  con«-      ^^^'"^ 
tract;  but  what  in  correct  language  may  be  said  to  amount  «. 

to  the  general  issue  is,  a  plea  containing  an  allegation,  Staff, 
that  for  some  reason  specially  stated,  the  contract  does  not 
exist  in  the  form  in  which  it  is  alleged;  and  where  that  is 
the  case,  the  plea,  instead  of  a  direct  denial,  presents  an 
argumentative  denial  of  the  contract,  which,  according  to 
the  established  rules  of  pleading,  is  not  allowed. 

The  allegation  in  the  declaration  is,  that  the  defendant  is 
indebted  for  work  and  labour  and  materials,  and  that,  being 
so  indebted,  he  promised  to  pay  on  request.  The  plea 
does  not  confess  that  the  defendant  was  indebted  at  all}  it 
admits  that  work  was  done,  and  that  materials  were  found 
and  provided ;  but  instead  of  confessing  that  any  debt  was 
created  by  that,  and  shewing  any  thiug  to  avoid  it,  he  says 
that  no  money  was  to  be  paid  unless  the  chimney  was  cured 
of  smoking,  which  was  not  done.  This  is  really  saying 
in  most  distinct  terms  that  no  debt  ever  arose;  and  it 
therefore  falls  completely  within  the  meaning  of  what  may 
be  termed  an  argumentative  denial  of  the  debt.  In  Jolly 
v.  Neish  (a)  the  declaration  was  for  money  had  and  received ; 
the  defendant  pleaded  that  the  money  was  the  proceeds  of 
goods  pledged  to  the  defendant,  with  a  power  of  sale  by 
persons  who  allowed  the  plaintiff  to  hold  the  goods  as  his 
own,  which  in  fact  were  the  property  of  those  persons 
and  the  plaintiff,  and  that  the  defendant  was  willing  to  set 
off  against  the  proceeds  of  the  goods  the  advances  made  on 
them.  There  were  subsequently  pleadings  which  led  to  a 
demurrer.  The  Court,  though  they  gave  judgment  for  the 
defendant,  said  the  plea  would  be  bad  on  a  special  demurrer. 
In  Gardner  Y.  Alexander  {b),  the  declaration  was  for  goods 
bargained  and  sold :  The  defence  was,  that  the  goods  were 
sold  under  a  special  contract  that  they  should  be  shipped 
within  the  current  month,  and  landed  in  London  within  a 

(a)  1  Gale's  Reports  in  the  £x-      (()  3  Dowl.  P.C.  140. 
chequer,  S89. 
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1830.  given  time^  which  was  not  done.  On  an  application  to 
plead  several  matters,  the  question  was,  whether  these  facts 
could  have  been  given  in  evidence  under  the  general  issue, 
or  whether  it  was  necessary  to  plead  them  specially.  The 
Court  of  Common  Pleas  said,  it  was  unnecessary  to  plead 
them;  the  special  contract  might  be  given  in  evidence 
under  the  general  issue.  And  in  Cotmns  v.  Paddon  (a),  in 
the  Exchequer,  Michaelmas  Term,  1835,  it  was  held,  that 
in  debt  for  goods  sold  and  delivered,  and  work  and  labour, 
the  defendant  may  give  in  evidence  under  the  general  plea 
of  nunquam  indebitatus,  that  the  goods  were  worthless  and 
the  work  useless. 

Upon  the  whole,  therefore,  we  are  of  opinion  that  the 
plea  now  before  us  cannot  be  supported. 

Judgment  for  the  plaintiff. 

(a)  Since  reported,  2  Crompt.  Mees.  &Ros.  547. 


The  Kino  v.  John  Marsh. 

Wliere  a  pa-     UPON  an  appeal  by  John  Marsh,  against  a  poor-rate,  in 
Into  four^*  *    respect  of  three  pieces  of  land,  signed  by  the  churchwarden 
tithings  sepa- 
rutely  main- 

tainintf  their  own  poor,  and  having  separate  overseers,  and  by  castoro  the  inhabitants 
of  each  tithing,  at  a  general  parish  meeting,  separately  choose  a  churchwarden,  and 
each  of  the  churchwardens  tnough  sworn  in  the  usual  form,  to  the  faithful  execution 
of  the  office  within  his  parith,  acts  onljr  for  the  particular  tithing  for  which  he  is  chosen, 
except  tliat  all  the  four  churchwardens  unite  in  signing  the  annual  presentment  to  the 
archdeacon,  of  the  state  of  the  repairs  ^of  the  church,  and  othef  presentable  matters;— 
each  of  such  persons  is  a  churchwarden  for  the  whole  parish. 

Therefore,  where  a  commissioner  for  inclosure  of  lands  in  an  adjoining  parish  serves 
upon  the  churchwarden  acting  for  one  of  such  ti things,  a  description  of  an  ascertain- 
ment of  boundaries  between  another  of  the  tithings  and  such  adjoining  parish,  such 
service  is  a  sufficient  compliance  with  the  requisitions  of  41  Geo.  3,  c.  109,  s.  3. 

Where  the  validity  of  such  an  ascertainment  of  boundaries  is  disputed,  on  the  ground 
that  the  description  was  not  served  upon  a  proper  officer,  the  Court  will  require  such 
ground  of  objection  to  be  fully  and  convincingly  made  out. 

And  it  was  held,  that  in  suco  a  case  evidence  that  the  commissioner,  before  ascertuo- 
ing  the  boundaries,  had  not  given  the  required  notices,  and  had  received  evidence  not 
upon  oath,  was  not  admissible. 

Semble,  that  a  churchwarden  continues  in  office  until  his  successor  is  sworn  in. 
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and  overseers  of  the  poor  of  the  tithing  of  Alkington»  in  the        18S6. 
parish  of  Berkeley,  the  sessions  confirmed  the  rate,  subject 
to  the  opinion  of  the  Court  on  the  following  case  i — 

The  whole  question  was,  whether  the  three  pieces  of  land 
are  in  the  tithing  of  Alkington,  or  in  the  parish  of  Leonard 
Stanley.  Up  to  17th  November,  I8d£|  they  had  been 
rated  to  Alkington. 

An  act  of  11  Geo.  4,  c.  7(a),  passed  for  the  inclosure  of 
(inter  alia)  lands  in  the  parish  of  Leonard  Stanley,  and  it 
recited  the  General  Inclosure  Act  (6). 

17th  November,  1852.  The  commissioner  appointed 
under  11  Geo.  4,  c.  7*  made  the  following  determination 
with  reference  to  the  boundaries  of  the  parishes  of  Leonard 
Stanley  and  Berkeley  (which  adjoined). 

*'  Whereas,  by  an  act^  passed  &c.,  (11  Geo.  4,  c.  7,)  I, 
the  undersigned,  Daniel  Trinder,  was  appointed  commis- 
sioner for  carrying  the  same  act  into  execution ;  and  whereas 
disputes  or  doubts  having  arisen  whether  certain  old  incio* 
sures,  called  respectively  the  *  Ham/  the  ^  Langett,'  and 
'  Motford,'  (all  of  which  are  part  of  the  estate  of  the  Rev. 
Thomas  Heberden,  and  are  in  the  occupation  of  John 
Marsh,  as  his  tenant,)  are  parcel  of  the  parish  of  Stanley 
St.  Leonard's,  otherwise  Leonard  Stanley,  or  of  the  parish 
of  Berkeley,  I  the  said  D.  JP.,  in  pursuance  of  the  powers, 
and  in  compliance  with  the  provisions  contained  in  the  said 
act,  and  the  therein  recited  act,  have  ascertained  the  boun- 
daries of  the  said  parishes  respectively,  where  they  adjoin 
each  other,  and  do  hereby  set  out  and  determine  and  fix  that 
the  said  inclosures  respectively  are  parcel  of  the  parish  of 
Stanley  St.  Leonard's,  otherwise  Leonard  Stanley." 

The  sessions  thought  that,  under  the  provisions  of  41 
Geo.  S,  c.  log,  s.  S,  it  was  necessary  to  have  proof  that  the 
means  of  appeal  had  been  afforded  by  a  due  service  of  the 
descriptions  of  boundaries,  as  therein  provided ;  but  that  if 
this  had  been  done,  no  appeal  having  ever  taken  place,  they 

(a)  Prirate  act.  (6)  41  Geo.  3,  c.  109. 

VOL.  VI.  X  X 
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iBSd.  could  uot  DOW  inquire  by  what  mean8  and  tbrougb  what 
steps  the  commissiooer  had  arrived  at  his  decision;  and 
they  interrupted  evidence,  which  had  been  commenced  as  to 
that  point,  particularly  as  to  his  having  examined  witnesses, 
without  oath,  and  as  to  the  existence  of  disputes,  before  his 
perambulation  commenced,  concerning  the  boundaries  in 
question. 

With  regard  to  the  proper  services  of  the  description  of 
boundaries,  a  question  arises  upon  these  circiwistances: 
Berkeley  parish  is  divided  into  four  tithings,  viz.  Berkeley 
town,  Alkington,  Ham,  and  a  fourth  composed  of  Hinton, 
Hamfallow,  and  Breadstone.  There  is  but  one  church, 
which  is  in  Berkeley  town,  and  one  chapel  of  ease,  which  is 
in  Ham.  Each  of  the  tithings  has  a  separate  poor-rate,  and 
they  manage  their  poor  separately,  and  remove  paupers  from 
one  tithing  to  another.  Berkeley,  Alkington,  and  Ham, 
have  each  one  churchwarden  and  two  overseers;  Hinton 
and  Hamfallow  have  an  overseer  each,  and  Breadstone  two; 
and  there  is  one  churchwarden  for  the  three.  The  church- 
wardens for  all  are  appointed  at  Berkeley.  The  following  is' 
the  form  of  the  appointment. 

"  At  a  vestry  meeting,  held  in  the  vestry  room  of  the  parish  church 
of  Berkeley,  this  day  of  ,  the  following  persons  were 

Qominated  as  proper  persons  to  serve  the  office  of  churchwardens  for 
the  town  and  tithings  for  the  year  ensuing,  viz.: — 
A.  B.,  C.  R,  £.  R,  G.  H. 

*'  In  the  presence  of  us"  (here  follow  the  signatures  of  the  parish- 
ioners  assembled  in  vestry.) 

The  outgoing  churchwarden  generally  nominates  his  suc- 
cessor for  the  same  tithing ;  but  in  case  of  a  dispute,  the 
inhabitants  of  one  tithing  do  not  vote  in  the  election  of 
churchwarden  of  another.  None  are  chosen  churchwardens 
of  either  of  the  tithings,  but  such  as  are  inhabitants  of  that 
particular  tithing.  Berkeley  Church  is  repaired  by  church- 
rates,  levied  separately  on  the  tithings. 

The  description  of  boundaries  was  served  %Sd  November, 
1832,  by  the  commissioner,  duly,  as  regarded  the  parish 
officers  of  Leonard  Stanley  and  the  lords  of  the  manors. 
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but  not  on  any  churchwarden  or  overseer  in  respect  of  Al-  lesdl 
kington,  as  distinct  from  the  rest  of  the  parish  of  Berkeley. 
It  was  served  on  one  Seaborne,  who  had  been  duly  elected 
churchwarden  of  Berkeley  town  for  the  preceding  year,  but 
whose  original  year  of  office  was  expired^  and  who  continued 
to  act  in  consequence  of  the  person  appointed  as  his  suc- 
cessor not  having  been  sworn  in. 

The  questions  aro— -Istj  Whether  the  quarter  sessions 
ought  to  have  received  evidence  as  to  the  steps  taken  by  the 
commissioners,  and  the  other  circumstances^  prior  to  his  ad- 
judication. Sdly.  Vl^hether  they  were  entitled  to  require 
proof  of  the  due  service  of  the  description  of  boundaries, 
ddly.  Whedieri  if  so,  service  on  the  churchwarden  of  Berke- 
ley town  was  sufficient.  4thly.  Whether  Seaborne  could  be 
considered  as  such  churchwarden. 

CampbeUf  A.  O.,  and  Oreaves,  in  support  of  the  order. 
The  sessions  have  come  to  the  conclusion  that  the  land  in 
question  is  ratable  in  the  tithing  of  Alkington,  and  not  in 
the  parish  of  Leonard  Stanley.  This  conclusion,  it  is  sub- 
mittedi  is  right ;  for  that  the  adjudication  of  the  commis- 
sioner is  inoperative. 

The  third  section  (a)  of  the  General  Inclosure  Act,  (41 

(a)  By  which,  after  reciting  that  were  not  then  sufficiently  ascer- 
ditputes  or  doubts  might  arise,  tained  and  distinguishedysuch  corn- 
concerning  the  boundaries  of  pa-  missioners  were  authorized  and  re- 
rishes,  manors,  hamlets,  or  dis-  quired  to  ascertain  and  set  out, 
tricts,  to  be  divided  and  inclosed,  determine,  and  fix  the  same  respec- 
and  of  parishes,  &c.  adjoining  tively,  and  after  the  said  boundaries 
thereto,  commissioners  of  inclo-  should  be  so  ascertained,  &c,,  the 
sure  were  authorized  and  required,  same  should  and  were  by  that  act 
by  examination  of  witnesses  upon  declared  to  be  the  boundaries  of 
oath  or  affirmation,  and  by  such  such  parishes,  manors,  hamlets,  or 
other  legal  ways  and  means  as  they  districts.  Proviso,  that  such  com- 
should  think  proper,  to  inquire  into  missioners  (before  they  should 
the  boundaries  of  such  several  pa-  proceed  to  ascertain  and  set  out 
rishes,  manors,  hamlets,  or  dis-  the  boundaries  of  such  parishes, 
tricts ;  and  in  case  it  should  appear  &c.)  should  and  they  were  thereby 
to  such  commissioners  that  the  required  to  give  pM'ic  notice  by 
boundaries  of  thesame  respectively  writing,  to  be  fixed  on  the  most 


672  CASES  IK  THE  KIN6*S  BENCH, 

1836.  Geo.  3,  c.  109,)  under  which  the  award  was  intended  to  be 
made,  gives  to  commissioners  of  inclosure  jurisdiction  to 
ascertain  and  settle  the  boundaries  of  parishes,  &c.  only 
upon  certain  terms  or  conditions;  and  as  the  jurisdiction 
was  thus  limited  or  conditional,  the  award  should  have  re- 
cited a  compliance  with  those  conditions.  The  commis- 
sioner should  have  stated  the  nature  of  the  evidence  upon 
which  he  acted,  and  that  the  examination  of  widkesses  was 
upon  oath.  It  should  have  appeared  also  that  the  previous 
notices  required  by  the  act  had  been  duly  given  ;  Bruyeres 
v.  Halcomb{a\  Rex  v.  Crake  {b).  [Coleridge,  J .  Is  that 
point  open  to  you?]  In  Rex  v.  Croke  it  was  held,  that 
where,  by  a  statute,  a  special  authority  is  delegated  to  par* 
ticular  persons,  affecting  the  property  of  individuals,  it  must 
be  strictly  pursued,  and  appear  to  be  so  on  the  face  of  the 
proceedings.  Here  it  is  not  so  made  to  appear.  Besides, 
the  commissioner  was  entirely  without  jurisdiction,  unless 
the  conditions  had  been  duly  complied  with ;  and  although, 
according  to  the  very  recent  decision  in  Rex  v.  Whiston^c), 
if  the  order  be  good  upon  the  face  of  it,  it  will  be  presumed, 
prim&  facie,  that  the  commissioner  had,  before  adjudicating, 
done  all  that  it  was  his  duty  previously  to  do,  yet  that  pre- 
sumption may  be  answered  by  negative  evidence,     Conse* 


public  doors  of  such  parishes,  and  same  boundaries,  cause  a  descrip- 
also  by  advertisement  in  a  news-  tion  thereof,  in  writing,  to  be  de« 
paper,  and  also  by  writing,  to  be  livered  to  or  left  at  the  last  place 
delivered  to  or  left  at  the  last  of  abode  of  one  of  the  churckwaT" 
usual  place  of  abode  of  the  re-  deru  or  overseers  of  the  poor  of  the 
spective  lords  or  stewards  of  the  retpectiveparkhetf  and  also  of  such 
lords  of  the  manors,  in  which  the  respective  lords  or  stewards.** 
lands  to  be  inclosed  should  he  Further  proviso  for  appeal  to  the 
situate,  and  of  such  adjoining  quarter  sessions  against  such  de- 
manor  or  manors,  ten  days  at  least  termination  within  four  months 
before  the  time  of  setting  out  such  after  the  publication  thereof,  by 
boundaries,  of  their  intention  to  delivering  or  leaving  such  descrip- 
nscertain  the  same  respectively ;  tion  as  aforesaid, 
and  that  such  commissioners  (a)  ^n/f,  vol.  v.  149. 
should,  within  a  month  after  their  (6)  Cowp.  86. 
ascertainment  and  setting  out  tlie  (c)  AntCf  65, 
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quently  the  sessions  were  wrong  in  excluding  the  evidence,        1836. 
by  which  it  was  proposed  to  shew  the  want  of  jurisdiction; 
Welch  y.Nii$h(a). 

11.  The  adjudication  was  inoperative,  because  the  de- 
scription of  the  ascertainment  and  setting  out  of  the  boun- 
daries required  to  be  delivered  within  one  month  afterwardsj 
was  not  delivered  to  any  officer  of  Alkington.  The  deli- 
very to  9ea6onie.was  not  sufficient;  first,  because  he  was 
churchwarden  of  the  township  of  Berkeley  only ;  and,  se- 
condly, because  the  time  for  which  he  had  been  appointed 
was  expired,' and  a  successor  had  been  appointed,  though 
not  sworn  in. 

Lord  D£NMAN,C.J.,  stopping  Greaves,  said.  We  should 
like  to  hear  the  argument  on  the  other  side  as  to  the  notice. 

W.  J.  Alexander  and  Cripps,  control.  The  service  of 
the  description  or  notice  upon  the  lords  of  the  manor  and 
upon  the  churchwardens,  need  not,  in  a  proceeding  of  this 
sort,  be  shewn,  in  order  to  support  the  adjudication.  The 
words  of  the  section  as  to  the  service  of  this  notice  are  di- 
rectory only.  But  supposing  them  to  be  imperative,  the 
requisitions  of  the  statute  in  this  respect  have  been  com- 
plied with.  Seaborne  was  one  of  the  churchwardens  of  the 
parish  interested.  The  four  churchwardens  are  appointed 
generally  for  the  whole  parish,  although  it  appears  that  the 
practice  is  for  each  to  exercise  the  office  separately,  within 
a  particular  tithing.  The  statement  in  the  case  that  each 
of  the  tithings  has  a  churchwarden,  must  be  taken  sub  modo. 
Each  churchwarden  has  in  reality  a  general  control  over  all  the 
parish.  [Williams,  J.  That  seems  to  be  at  variance  with  Rex 
v.  Natitwich  (&)].  In  that  case  the  Court  decided  with  hesi- 
tation. Grose,  J.  had  so  much  doubt  upon  the  point  that 
he  declined  expressing  any  opinion.    The  decision  is  op- 

(a)  8  East,  394.  (6)  16  East,  385. 
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1836.  posed  to  Spitalfields  v.  Bromley  (a),  which  has  lately  been 
recognized  (6)|  and  which  decides  that  magutnites  are  not 
bound  to  take  notice  of  the  division  of  parishes  into  town- 
ships. Besides,  that  decision  onlj  relates  to  churchwardens 
in  their  additional  character  of  overseers  of  the  poor.  There 
can  be  no  such  officer  as  churchwarden  of  a  tithing.  The 
office  of  churchwarden  originated  with  the  statute  of  Hen. 
8  {c)j  and  can  only  exist  in  parishei,  or  reputed  parishes  $ 
and  there  is  no  pretence  for  saying  that  these  tiikingt  can 
be  regarded  as  parishes,  or  reputed  parishes.  In  Rtidi  v. 
Morton  (d),  which  was  replevin,  in  which  the  defendant 
avowed  as  overseer  of  the  poor,  the  question  was,  whether 
Stratton  was  a  reputed  parish  of  itself,  or  part  of  the  parish 
of  Biggleswade,  in  Bedfordshire.  ''  Et  per  Cur.  To  make 
Stratton  a  reputed  parish,  within  43  EHz.,  it  must  have  a 
parochial  chapel,  and  chapelwardens  and  sacraments,  at  the 
time  the  statute  was  made;  and  because  the  pretended 
parish  of  Stratton  had  but  one  chapelwarden,  whose  office 
it  was  to  collect  the  rates  taxed  upon  Stratton,  and  pay 
them  to  Biggleswade,  they  were  held  part  of  the  parish  of 
Biggleswade,  and  not  a  reputed  parish  within  43  EHz.; 
and  their  having  a  distinct  overseer,  and  maintaining  their 
own  poor,  was  not  thought  sufficient  to  make  them  a  dis* 
tinct  parish.''  Churchwardens  are  always  regarded  as  offi* 
cers  for  the  whole  parish,  and  the  churchwarden's  oath  is 
*'  truly  and  faithfully  to  execute  the  office  of  churchwarden, 
within  your  parish,  and  to  present  things  and  persons  present* 


(a)  18  Vin.  Abr.  468;   2  Bott,  pi.  5;  trespass,  and  appedl  of  rob- 

1684;    1  Nol.  P.  L.  146,   232;  bery,  for  goodt,  T.  19  IT.  7,  (b^  S8^ 

Born,  Just.  Poorf  753,  94th  ed.  29,  pi.  7;  and  M.  13  H.  7,  fo.  9^ 

{b)  In  Rex   7.   BUhop    Wear-  13,  pi.  5,  where  it  is  said  that,  tb«ragh 

mouth,  ante,  vol.  iii.  77 ;  5  Barn,  parishioners    and  charch wardens 

&  AdoL  942.  are  incapable  of  punchasiog  land, 

(c)  Bat  see  actions  by  charch«  and    are   therefore  incapable  of 

wardens  of  a  much  earlier  date,—  tnldng  a  use,  yet  by  antient  law 

trespass  against  vicar  for  breaking  a  they  may  become  purchasers  for 

bell,M.llfl.4,fo.l9,pl.S5;  tres-  goods. 
pass  for  a  book,  T.  8  E.  4,  fo.  6,  (^d)  2  Salk.  501. 


TRINITY  TERM>  VI  WILL.  IV.  675 

able  by  the  eccleBiastical  laws/'-— no  mention  being  made  of  18S0. 
divisions  other  than  parishes.  Upon  the  strict  words  of 
this  statute,  it  is  submitted,  that  Seaborne  was  a  proper 
person  to  be  served  with  the  notice  in  question.  For  some 
purposes  he  may  be  considered  as  a  more  proper  person 
than  the  churchwarden  who  executed  the  office  in  Alkington ; 
because  the  parish  church  was  in  the  township  of  Berke- 
ley^  and  the  churchwarden,  acting  for  the  townshipi  would 
consequently  have  the  care  of  the  registers  of  births  and 
deaths,  and  of  the  parish  chest  Besides,  the  notices  re- 
quired to  be  given  by  the  commissioner  before  he  proceeds 
to  ascertain  and  fix  the  boundaries,  are  to  be  affixed  on  the 
door  of  the  parish  church  ;  and  as  for  this  purpose  he  would 
have  had  to  apply  to  Seaborne,  he  might  consequently  be 
expected  to  look  to  him  as  the  officer  to  whom  the  subse- 
quent notice  also  should  be  given. 

Lord  Den  MAN,  C.  J. — Our  doubt  as  to  the  sufficiency 
of  the  notice  also  extended  to  the  point  as  to  whether  Sea- 
borne was  to  be  considered  as  out  of  office. 

l^e  office  of  churchwarden  is  an  ecclesiastical  office,  and 
is  governed  by  the  canon  law.  By  canon  118,  it  is  expressly 
ordered,  that  *'  churchwardens  shall  continue  in  office  till 
the  new  churchwardens  be  sworn  {a)"  [Greaves.  That  is 
overruled  by  an  anonymous  case  in  1  Ventris  {b),  acted  upon 
in  Rex  v.  Corfe  Mullen  (c).  Lord  Denman,  C.  J.  That 
case  only  shews  that  custom  may  prevail  over  the  canon. 
Littledak,  J.  It  only  shews  that  the  new  churchwarden 
may  act  before  he  is  sworn  in,  which  is  consistent  with  the 
continuance  in  office  of  the  old  churchwarden,  according  to 
the  canon.]  In  the  text  books,  the  1 18th  canon  is  considered 
as  operating  to  continue  churchwardens  in  office  until  their 
successors  are  sworn  in.  The  case  in  Noy's  Reports,  139,  re- 
ferred to  in  1  Veniris,  does  not  bear  out  the  proposition  for 

(o)  See  1  Bum's  Justice,  603,  (6)  1  Vent.  267. 

8Kh  ed.  (c)  1  Barn.  &  Adul.  311. 


The  King 
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1836.  which  It  18  cited.  [LiUledak,  J.  In  Com.  Dig.  Esglise 
(F  1),  it  is  said,  that  by  canon  10  Jac.  Sg,  churchwardens 
shall  continue  in  office  but  one  year,  except  chosen  again 
in  like  manner.  But  by  canon  1 18,  they  shall  be  reputed 
to  continue  till  new  churchwardens  sworn.] 

The  Court  now  called  upon  Greavet  to  resume  his 
argument. 

Greaves.  According  to  the  argument,  contrsk,  if  the 
question  had  been  with  respect  to  the  boundaries  between 
the  township  of  Berkeley  and  the  tithing  of  Alkington,  no* 
tice  to  the  churchwarden  who  in  fact  represented  the  town- 
ship of  Berkeley,  would  have  been  sufficient,  although  Al- 
kington  and  the  township  of  Berkeley  would  have  had  con- 
flicting interests.  The  object  of  requiring  the  notice  to  be 
given  is,  that  the  inhabitants  of  the  district  interested  may 
have  an  opportunity  of  appealing.  Here,  Alkington  and 
not  Berkeley  was  the  district  interested;  and  therefore  the 
notice  should  have  been  served  on  some  parochial  officer  of 
Alkington.  [Coleri^e,  J.  The  churchwarden  of  Berkeley 
had  an  interest,  because  Alkington  was  contributory  to  the 
church-rate.]  Yes ;  but  it  is  submitted  that  the  service  of 
the  notice  is  to  be  on  the  churchwardens,  not  as  such,  but 
as  overseers,  for  it' is  put  in  the  alternative.  It  is  to  be 
given  to  one  of  the  churchwardens  or  overseers  of  the  poor. 
Where  a  parish  is  divided  into  different  districts,  the  church«> 
wardens  have  nothing  to  do  with  matters  pertaining  to  the 
districts  individually;  £  &  3  Attn.  c.  6,  s.  3  ;  17  Geo.  2, 
c,  38,  s.  15  ;  jRex  v.  Clifton  (a),  Rex  v.  St.  Margaret,  Lei- 
cester (&),  Rex  V.  Nantwich  (c),  were  referred  ta  upon  this 
point. 

New  churchwardens  having  been  appointed,  though  not 
sworn  in.  Seaborne  was  not,  de  jure,  a  churchwarden  of  the 

(a)  S  East,  168.  .  (c)  16  East,  2S8. 

lb)  8  East,  333. 


The  King 


Marsh. 
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parish.  The  decidion  in  1  Ventris  appears  to  overrule  the 
canon,  because  it  shews  that  a  new  churchwarden  is  in  the 
office,  before  he  is  sworn  in,  and  there  cannot  be  two  per-  _^  v. 
sons  in  the  office  at  the  same  time :  Rex  v.  Corfe  Mullen  con* 
firms  this  view.  A  churchwarden  is  a  temporal  officer.  In 
Stutter  V.  Freslania),  it  was  said,  that  churchwardens  are  a 
corporation  at  common  law,  and  are  diflferent  from  quest- 
men, who  are  the  creatures  of  the  Reformation,  and  came 
in  by  canon  law.  And  in  Dawson  v.  Fawle  (6),  it  was  said 
by  Hale,  C.  B.  '^  Churchwardens  are  lay  incorporations : 
and  to  many  purposes  they  are  temporal  ministers  and 
officers,  as  appears  by  many  acts  of  parliament^  43  £/fz., 
concerning  the  poor,  and  maimed  soldiers,  &c."  A  church- 
warden is  therefore  a  temporal  officer,  and  his  election  as 
such  by  the  parishioners  gives  him  the  office.  The  swear- 
ing in  has  been  required  by  the  canon  law  ;  but  the  church- 
warden appears,  from  the  decisions,  to  be  invested  with  the 
office  immediately  upon  his  appointment,  as  was  the  case 
originally,  before  the  canon  law  imposed  the  necessity  of 
taking  an  oath  of  office. 

After  consultation  the  Court  sent  back  the  case  to  be  re-* 
heard  on  the  following  four  points ;  viz. — 

1st.  Whether  any  custom  prevailed  respecting  the  churchy- 
wardens. 

2dly.  As  to  the  precise  form  of  the  appointment. 

Sdly.  As  to  the  form  of  the  oath  of  office. 

4thly.  Whether  any  of  the  churchwardens  act  out  of  their 
respective  tithings. 

And  thereupon  the  following  supplement  was  added  to 
the  case. 

1st.  By  custom  in  the  parish  of  Berkeley  (divided  as  it  is 
into  the  several  tithings,  as  mentioned  in  the  case,)  there  are 
four  churchwardens,  the  customary  mode  of  electing  whom 
is  as  follows :  A  notice  is  given  in  the  parish  church  that 

(a)  1  Strange,  52.  (6)  Hardres,  srs. 
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1836.  the  churchwardens  desire  a  meeting  at  the  vestry  on  Easter 
Tuesday  to  choose  churchwardens  for  the  to¥ra  and  tithings 
for  the  year  ensuing.  At  the  meeting  held  in  pursuance  of 
such  notice,  an  inhabitant  of  each  tithing  is  separately  pro- 
posed and  nominated  as  the  new  churchwarden  for  such 
tithing.  The  churchwarden  for  the  tithing  of  Alkington  is 
usually  nominated  first  in  order,  and  afterwards  the  rest  one 
after  another.  It  is  customary  for  the  outgoing  church* 
warden  of  each  tithing  to  propose  his  successor,  and  the 
person  so  proposed  is  usually  nominated  without  opposi- 
tion ;  but  in  case  of  opposition,  then  the  successor  is  nomi- 
nated by  the  majority  of  the  iuhabitants,  then  present,  of 
the  tithing  for  which  he  is  to  serve,  and  in  this  nomination 
the  inhabitants  of  the  other  tithings  never  interfere.  As 
far  as  living  memory  goes,  each  churchwarden  has  been  an 
inhabitant  of  the  tithing  for  which  ^he  served. 

2dly.  After  the  nomination  of  the  churchwardens  as 
aforesaid,  a  minute  thereof  is  usually  made  in  the  form  set 
out  in  the  case,  for  presentation  to  the  archdeacon,  at  his 
annual  visitation.  No  other  minute  or  appointment  is  made 
or  delivered  to  any  of  the  churchwardens. 

Sdly.  They  are  ail  sworn  in  together,  at  the  archdeacon's 
visitation;  the  oath  administered  being  in  the  following 
form : — 

**  Yoa  and  each  of  you  shall  swear  truly  and  faithfully  to  execute 
the  office  of  churchwarden  within  your  parish,  and  according  to  the 
best  of  your  skill  attd  knowledge,  present  such  things  and  persons  as  to 
your  knowledge  are  presentable  by  the  laws  ecclesiastical  of  this  realm. 
So  help  you  God,  and  the  contents  of  this  book." 

4thly.  No  churchwarden  ever  acts  out  of  the  tithing  for 
which  he  is  appointed,  except  the  signing  the  present- 
ments annually  made  to  the  archdeacon,  of  the  state  of  re- 
pair of  the  church,  and  other  presentable  matters,  which 
are  signed  by  all  four  churchwardens,  can  be  so  considered. 
There  is  no  church-rate  made  for  the  Uthing  of  the  town  of 
Berkeley,  but  the  church  is  repaired  by  rates  out  of  the 
other  tithings.  When  a  sum  of  money  is  required  for  other 
expenses,  towards  which  the  church-rate  is  applicable,  the 
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parish  clerk,  who  is  also  vestrj  clerk,  divides  the  amount  issa. 
required  into  three  equal  parts,  and  makes  a  separate  rate 
for  each  of  the  three  other  tithings,  for  one-third,  although 
the  extent  and  value  of  such  tithings  are  not  equal.  Such 
rale  is  allowed  by  the  inhabitants  of  each  of  such  tithings 
in  vestry.  The  rate  when  collected  is  paid  to  the  vestry 
clerk,  who  keeps  separate  accounts  for  each  of  the  church- 
wardens, and  such  accounts  are  allowed  by  the  inhabitants 
of  each  of  such  tithings* 
The  case  was  again  ai^ued  in  this  term. 

Campbill,  A.  G.|  and  Greava,  in  support  of  the  order. 
Upon  the  whole  of  the  facts  stated.  Seaborne  is  not  shewn 
to  be  churchwarden  of  Alkington,  or  of  the  whole  parisbi 
but  of  the  township  of  Berkeley  only.  The  different  tithings 
maintain  their  own  poor  separately ;  they  remove  paupers 
from  one  to  another;  and  they  have  a  separate  church-rate 
for  each  of  the  three  tithings  that  contribute  at  all  to  the 
repairs  of  the  parish  church,  which  rate  is  allowed  by  the 
inhabitants  of  each  tithing  in  vestry,  and  is  equal  iu  each  of 
them,  although  the  extent  and  value  of  the  several  tithings 
are  not  equal.  And  one  churchwarden  is  chosen  for  each 
tithing,  by  the  inhabitants  of  such  tithing  respectivelyi  and 
is  always  an  Inhabitant  of  the  tithing  for  which  he  is  chosen* 
The  appointment  is  not  for  the  parish,  but  for  the  town  and 
tithings,  and  the  form  of  the  oath  is  merely  the  common 
form,  which  is  not  properly  adapted  to  a  case  of  this  sort, 
unless  the  word  ''  parish,*'  as  there  used,  may  be  taken  sub 
modo.  The  custom  thus  existing  within  the  parish  is  pe* 
culiar,  bat  is,  it  is  apprehended,  perfectly  good ;  and,  being 
so,  it  follows  that  Seaborne  cannot  be  considered  as  a 
churchwarden  of  Alkington,  or  of  the  whole  parish ;  and  it 
is  clearly  shewn  that  the  township  of  Berkeley  had  no  interest 
Whatever  in  the  question  as  to  the  line  of  boundary  between 
Leonard  Stanley  and  Alkington,  whilst  Alkington  was  of 
course  greatly  and  separately  interested.  The  township  of 
Berkeley  could  not  be  affected  by  any  diminution  or  increase 
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1836.  ^  of  Alkingtoii ;  for,  as  regards  poor-rates^  they  are  perfectly 
unconnected;  and  as  regards  the  church-rate,  they  are  equally 
so,  since  the  three  tithings  contribute  a  certain  proportion 
towards  the  repairs  of  the  church,  without  reference  to  ex- 
tent or  value.  In  a  case  such  as  this,  it  will  be  intended 
that  the  notice  required  by  41  Geo.  S,  c.  109,  s.  S,  must  be 
given  to  an  officer  of  the  district  interested.  Hex  v.  Nani" 
wkh  (a)  cited  by  Williams,  J.»  upon  the  last  argument,  is  a 
very  strong  authority  for  this  position.  The  whole  of  the 
argument  contri  is  in  fact  founded  on  the  use  of  the  word 
''  parishes,"  without  mention  of  inferior  districts.  But  thereare 
many  cases  in  which  the  word  **  parish/'  occurring  in  an  act  of 
parliament,  has  been  construed  as  meaning  parish,  township, 
or  other  district.  Thus,  for  instance,  it  has  been  distinctly 
held  (6),  that  the  word  **  parish/'  as  occurring  in  43  EUz. 
c.  2,  s.  S,  (as  to  rating  parishes  in  aid,)  includes  a  township. 
And  in  many  other  cases,  where  in  some  parts  the  legisla- 
ture have  mentioned  parishes,  townships,  or  places,  they 
have  in  others  used  the  word  parishes  only,  although  it  is 
clear  that  the  same  things  were  intended  to  be  designated ; 
e.  g.  9  Oeo.  I,  c.  7»  s.  I,  2,  &  4.  [IMtledale,  J.  There  is 
no  doubt  that  the  word  may  be  occasionally  construed  in 
one  sense  or  the  other.]  Then  the  question  is,  in  what  sense 
is  it  used  in  this  act  ?  The  intention  must  be  looked  to, 
and  for  this  purpose  the  convenience  or  inconvenience  of 
the  various  modes  of  construing  the  word  must  be  consi* 
dered.  One  effect  of  giving  to  the  word  parishes  its  literal 
meaning  only,  would  be,  that  in  the  case  of  extra-parochial 
places,  no  notice  at  all  would  be  requisite,  which  would  of 
course  be  a  great  inconvenience,  for  it  would  defeat  in  such 
a  case  the  sole  object  of  the  enactment.  In  Saunders  v. 
Wakefield (c)  it  was  held,  that  the  word  '* agreement"  in 
the  latter  part  of  the  fourth  section  of  the  statute  of  fraudsi 
meant  '^  special  promise,  agreement,  contract,  or  sale,"  such 

(a)  16  East,  «S8.  1  (c)  4  Barn.  &  Aid.  595. 

(6)  Foley,  Sessions  Ciises,  35. 
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latter  words  being  found  in  the  early  part  of  the  clause.         1836. 

The  word"  parish"  occurrine  in  the  latter  part  of  the  clause     JT^^^^^*"^ 
.  ,,,.,.,  ^  J  The  Kino 

in  question,  should  m  like  manner  be  construed  to  mean  v. 

'^ parishes,  hamlets,  or  districts/'  which  are  mentioned  in  the       Marsh. 

earlier  part  of  the  clause. 

The  argument  upon  the  other  points  was  briefly  recapitu** 

lated. 

W,  J.  Alexander  and  Cripps  control.  The  appointment 
does  not  shew  for  what  the  several  churchwardens  are  ap- 
pointed ;  but  the  difliculty  is  cleared  by  the  form  of  the 
oath,  from  which  it  appears  that  they  are  appointed  for  the 
parish.  Saunders  v.  Wakefield  is  no  authority  for  construing 
the  word  "  parish*'  as  suggested,  for  in  the  statute  of  frauds 
the  word  **  agreement"  was  clearly  used  as  a  word  of  reference, 
whereas  in  this  enactment  there  is  no  pretence  for  so  con- 
stniing  it.  And  besides  the  mention  of  churchwardens  pre« 
eludes  the  idea  of  the  word  ''parishes"  meaning  '*  parishes 
or  other  districts/'  because  a  churchwarden  can  only  be  for  a 
parish.  The  commissioner,  in  giving  the  notice  to  Seaborne^ 
has  followed  the  letter  of  the  act,  and  in  so  doing  has  pur- 
sued the  safest  course.  The  object  of  publicity  is  probably 
best  attained  by  the  service  of  the  notice  upon  the  church- 
warden of  the  district  in  which  the  parish  church  is ;  and 
though  it  might  be  considered  that  it  was  intended  that 
direct  notice  should  have  been  given  to  the  district  particu- 
larly interested,  the  imperfection  of  the  act  left  no  other 
safe  course  open  to  the  commissioner. 

The  giving  of  the  notice  is  not  to  be  regarded  as  a  con- 
dition precedent  to  the  validity  of  the  adjudication,  although 
it  may  be  so  considered  for  the  purposes  of  an  appeal. 

With  respect  to  the  question  as  to  the  form  of  the  adjudi- 
cation, and  the  refusal  by  the  sessions  to  receive  evidence  as 
to  matters  preceding  the  adjudication,  it  is  suflicient  to  ob- 
serve, that  Rex  v.  Crohe  {a)  arose  upon  a  private  act  of 

(a)  Suprd,  672. 
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1836.        parliament,  and  that  in  Bruyeres  v.  Hakomb,  the  point 
alluded  to  was  not  decided. 

The  judgment  of  the  Court  was  now  delivered  bj 

Lord  Denman,  C.  J. — ^The  question  in  this  case  has 
arisen  out  of  the  ascertainment  of  boundaries  between  cer- 
tain parts  of  the  parish  of  Berkeley  and  the  parish  of  Leo- 
nard Stanley,  in  the  county  of  Gloucester,  under  the  third 
section  of  41  Geo,  3,  c.  109(a),  by  a  commissioner  acting 
under  it,  and  an  act  of  1 1  Geo.  4,  for  the  inclosure  of  the 
parish  of  Leonard  Stanley ;  and  it  seems  to  us  that  the  diffi- 
culty which  has  arisen  is  not  attributable  to  any  error  or 
misconduct  of  that  commissioner,  but  to  the  imperfection 
and  confusion  of  the  General  Inclosure  Act  itself. 

It  certainly  would  seem  probable  that  the  settlement  of 
boundaries  would  be  equally  useful  and  necessary  in  the 
case  of  an  inclosure  taking  place  in  a  parish  adjoining  to  a 
parish  divided  into  many  districts,  as  where  a  parish  consists 
of  one  undivided  district.  And  accordingly  the  earlier  part 
of  the  third  section  recites,  that  disputes  may  arise  respect- 
ing  the  boundaries  of ''  parishes,  manors,  hamlets,  or  dis- 
tricts,'* about  to  be  divided  and  inclosed,  and  for  preventing 
or  adjusting  those  disputes,  the  commissioner,  under  the 
powers  thereby  conferred  upon  him,  is  to  settle  the  boun- 
daries. Previously,  however,  to  his  executing  this  duty,  he 
is  to  give  several  very  formal  and  public  notices,  to  attract 
and  insure  attention  to  the  manner  of  his  performance  of  it. 
Subsequently  to  the  commissioner's  settling  the  boundaries, 
he  is  required  by  the  act  to  give  a  notice  to  '*  one  of  the 
churchwardens  or  overseers  of  the  respective  parishes,** 
omitting  entirely  any  mention  of  the  officers  of  districts ;  and 
out  of  this  omission  the  question  before  us  has  arisen. 

In  the  parish  of  Berkeley  there  are  four  districts  called 
tithings,  which  districts,  according  to  the  statement  in  the 
case,  have,  as  far  back  as  memory  goes,  each  nominated  a 

(a)  The  General  Inclosure  Act. 
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separate  churchwarden,  who^  after  his  appointment,  uni-  isaa. 
formly  acts  within  and  for  his  own  district, ''  except  signing 
the  presentments,  made  annually  to  the  archdeacon  of  the 
state  of  the  repair  of  the  churchy  with  other  presentable 
matters,  which  are  signed  by  all  the  churchwardens."  They 
are  also  sworn  to  execute  the  office  of  churchwarden 
"  within  their  parish.''  An  inclosure  having  taken  place 
within  the  adjoining  parish  of  Leonard  Stanley,  the  com- 
missioner for  settling  boundaries  had  adjusted  them  be- 
tween that  parish  and  the  adjoining  part  of  the  parish  of 
Berkeley,  which  lay  in  the  tithing  of  Alkingtou,  and  in  so 
doing  had  fixed  certain  lands,  of  which  the  defendant  is  oc- 
cupier, to  be  in  the  parish  of  Leonard  Stanley.  And  the 
single  question  is,  whether  the  act  of  the  commissioner  was 
invalid.  If  it  was  so^  then  the  lands  would  remain  in  Al* 
kington,  and  the  defendant  would  be  properly  rated  for 
them,  otherwise  not. 

The  sessions  properly,  as  we  think,  refused  to  hear  evi« 
dence  as  to  the  giving  or  the  omission  of  the  preliminary  no- 
tices, and  reserved  for  us  the  question  whether  a  notice  served 
upon  one  Seaborne,  whohad  been  appointed  churchwarden  for 
the  tithing  of  Berkeley,  was  a  service  upon  a  churchwarden 
of  the  parish  of  Berkeley. 

It  is  said  that  there  is  no  such  person  as  a  churchwarden 
of  the  parish  of  Berkeley.  If  that  be  said  truly,  it  follows 
that  it  was  impossible  for  the  commissioner  to  comply  lite- 
rally with  the  provisions  of  the  statute  j  for  it  has  been  al- 
ready noticed,  that  no  officer  of  a  district  is  therein  men- 
tioned ;  and  yet  it  cannot,  we  presume,  be  doubted,  but 
that  the  case  was  clearly  within  the  contemplation  and  ob- 
jects of  the  statute.  It  has  been  urged,  in  furtherance  of 
the  objection,  that  the  commissioner  should  have  served  a 
notice  upon  an  officer  of  each  tithing,  or  at  least  upon  that 
of  Alkington.  If  he  bad  adopted  either  course,  we  are  by 
no  means  sure  that  he  would  not  have  been  met  by  an  ob- 
jection exactly  the  converse  of  this — that  by  law  no  such 
officer  as  churchwarden  of  a  portion  of  a  parish  can  exist. 
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Placed,  therefore,  as  the  commissioner  certainly  was,  in 
a  diCBcuItyi  in  a  case  too  where  he  was  as  certainly  meant 
to  act|  we  think  that  we  should  see  very  clear  and  convincing 
reasons  for  considering  his  act  invalid,  before  we  arrive  at 
that  conclusion.  And  in  the  result  we  are  not  so  satisfied.; 
Generally  speaking,  the  churchwarden  is  peculiarly  and:  em- 
phatically a  parish  officer.  The  nomination  may  be,  and- 
not  unusually  is,  by  a  portion  of  or  even  by  a  person  in  the 
parish,  but  the  office  is  not  thereby  affected;  and  the  officer 
is  still  the  churchwarden  of  and  for  the  parish.  We  think 
that  this  may  be  considered  as .  a  somewhat  unusual  case  of 
separate  appointment  and  separate  acting,  without  affecting 
the  proper,  and  legal  character  of  churchwarden.  It  may 
have  been  an  arrangement  for  some  purpose  of  real  or  sup- 
posed convenience.  The  churchwardens  are  swoni  in  as 
for  the  parish.  The  acts,  before  particularly  alluded  to, 
are  for  the  parish.  The  general  and  undoubted  character 
of  the  office  is ybr  the  parish. 

Upon  the  whole  we  are  of  opinion,  that  the  ascertainment 
of  boundaries  by  the  commissioner  was,  under, these  cir- 
cumstances, well  performed,  and  that  the  defendant  was 
properly  rated  in  Alkington.  . 

Order  of  Sessions  quashed. 


LaKB  v.  RuFFLEf 

To  a  plea  of  ASSUMPSIT  by  payee  against  maker  of  a  promissory 
the  plaiDtifT,  note.  Plea :  that  the  plaintiff,  at  the  time  of  the  making  of 
she  cannot  re-  tj,g  ^^^^  ^jg  ^nd  still  is  the  wife  of  one  Sitnon  Lahe. 
ply  that  at  the  .  .         ,  .     o 

time  of  the       Replication:  that  the  said  Simon  Lake,  in  that  plea  men- 
promise  de- 
clared on  her 
husband  had 
been  absent 
seven  years, 
and  that 


tioned,  had  been  and  was  continually  absent  from  the  plain- 
tiff for  the  space  of  seven  years  next  before  the  making  and 
delivery  of  the  note  and  the  making  of  the  defendant's  pro- 


during  that  period  he  was  not  known,  nor  is  he  now  known,  by  the  plaintiff  to  be  alive. 
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raise,  and  had  not  b^en  and  was  not  known  by  the  plaintiff  iD36« 
to  be  living  within  that  time;  and  that  the  said  Simon,  at 
the  time  of  making  and  delivering  the  note  and  making  the 
promise,  was,  and  from  thence  continually  hitherto  has 
been,  and  still  is  absent  from  the  plaintiff,  and  has  not  been 
linown  by  the  plaintiff  to  be  living  within  that  time,  and  is 
not  now  known  by  her  to  be  livhig :  Verification. 

Special  demurrer,  for  the  following  causes :  that  the  plain- 
tiff, instead  of  pleading  that  her  husband  is  dead,  pleads 
circumstances  from  which  she  wishes  a  legal  presumption 
of  that  death  to  be  raised,  and  so  the  replication  is  argu- 
mentative; and  that  in  pleading  the  circumstances,  the 
plaintiff  has  pleaded  them  insufficiently  for  the  purpose,  by 
reason  that  she  only  states  her  own  want  of  knowledge  of 
her  husband's  being  alive,  and  not  that  there  was  such  want 
of  knowledge  generally. 

Joinder  in  demurrer. 

G.  T.  White  appeared  in  support  of  the  demurrer ;  but 
the  Court  called  upon 

E$pina$$e,  contri.  The  replication  is  good.  It  states 
facts,  the  legal  inference  from  which  is,  that  the  plaintiff,  at 
the  time  of  the  making  of  the  promise,  was  no  longer 
covert  (a). 

Lord  Dbnman,C.J. — ^There  is  no  ground  for  saying 
that  it  is  a  good  answer,  in  point  of  law,  to  the  plea  of 
coverture,  that  the  husband  has  been  absent  and  not  heard 
of  for  seven  years.  This  replication  states  the  evidence^ 
from  which  an  answer,  in  fiict,  is  sought  to  be  inferred. 

Ei  per  Curiam. — 

Judgment  for  the  defendant. 

(a)  Quare,  whether  the  facts  than  that  the  plaiDtiff  may  fiare 
stated  lead  to  a^  other  inference      been  diipunishable  for  remarrying. 

VOL.  VI.  Y  Y 
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The  Reverend  Verb  John  Alston,  Clerk,  v.  Benjamin 

Atlay. 

The  sale  of  the  DEBT  on  2  &  3  Edw,  6,  c.  13,  for  treble  value  of  tithes 
church  ^hich*  "^^  '^^  ^"^'  brought  by  the  rector  of  Cowsby,  in  the  countji 
is  full,  is  not  of  York,  against  an  occupier  of  land  in  that  parish.  Plea, 
reown^of  th/  "^'  debet  (a).     At  the  trial  at  the  Yorkshire  spring  assizes, 

incumbency  |  QS5,  before  Parke,  B.,  a  verdict  was  found  for  the  plaintiff 
being  at  the       -      _,      ,  , ,         ,  *.    i       .  .  .  ■        .  • 

time  of  sale      for  o/.,  the  treble  value  of  the  tithe  subtracted,  subject  to 

^bU  at        the  following  case  :— 

the  election  ® 

of  the  patron.       The  rectory  of  Cowsby  is  a  blsoefice  under  the  value  of 

ve^nce^iliSdcr  ^'"  ""  ^^^  '''"^'s  books.     The  plaintiff  was  instituted  and 

such  sale  will    inducted  in  1816,  and  duly  subscribed  and  read  the  articles. 

of  immediate    ^^^  many  years  after  the  plaintiff  became  rector  of  Cowsby, 

presentation,     the  defendant,  who  was  a  farmer  there,  regularly  paid  his 

tithe  to  the  plaintiff  as  the  rector,  and  continued  to  do  so 

down  to  Michaelmas,  16S£.    The  defendant  did  not  pay 

to  the  plaintifjf  the  value  of  the  tithe  claimed  by  him  in 

1833,  nor  did  he  set  out  the  same,  although  he  had  received 

due  notice,  on  behalf  of  the  plaintiff,  to  set  out  his  tithe  in 

kind, — the  same  being  claimed  by  the  Reverend  George 

Wray. 

In  1829,  the  plaintiff  was  instituted  and  inducted  into 
the  rectory  of  Odell,  in  the  county  of  Bedford  (distant  100 
miles  from  Cowsby),  upon  the  presentation  of  his  brother, 
and  subscribed  and  read  the  articles.  Odell  is  a  benefice 
with  cure  of  souls  of  higher  value  than  8/.  in  the  king's 
books. 

In  November,  ISS) ,  Justinian  Alston,  E^q.^  the  plain** 
tiff's  brother,  who  was  owner  of  the  manor  of  Cowsby,  and 
patron  of  the  rectory  of  Cowsby,  sold  and  conveyed  such 
manor  and  advowson  to  George  Lloyd,  Esq, 

In  1 832,  Mr.  Lloyd,  then  thinking  that  the  rectory  of 
Cowsby  had  become  voidable  in  consequence^  ^oft  the  ac* 
ceptance  by  the  plaintiff  of  the  rectory  of  Oddl,  presented 

(a)  The  New  Rules  not  ha?tng  tlien  come  into  operation. 
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die^  Reverend  Oeorge  Wray,  who  was  thereupon  instituted 
and  inducted,  and  read  and  subscribed  the  articles. 

It  is  contended  on  the  part  of  the  plaintiff,  that  such 
presentation,  institution,  and  induction  were  of  no  effect. 
If  the  plaintiff  is  entitled  to  maintain  the  action,  the  verdict 
is  to  stand;  otherwise,  a  nonsuit  is  to  be  entered — either 
party  to  be  at  liberty,  with  the  consent  of  the  Court,  to 
turn  the  case  into  a  special  verdict 

Wighiman  (with  whom  was  Alexander)  for  the  plaintiff. 
The  rectory  of  Cowsby  being  rated  nnder  8/.  a-year  in  the 
king's  books,  the  acceptance  by  the  plaintiff  of  the  rectory 
of  Odell,  made  the  first  benefice  not  void,  but  voidable ; 
and  therefore,  unless  avoided  in  due  course  of  law,  the 
plaintiff  continues  to  be  incumbent  of  Cowsby  and  entitled 
to  the  tithes.     The  first  benefice  could  only  be  avoided  by 
sentence  of  deprivation  in  the  Ecclesiastical  Court,  or  by 
presentation  of  a  new  clerk  by  the  patron.    No  sentence 
of  deprivation  having  been  pronounced,  the  only  question 
is,  whether  the  patron  has  presented  a  new  clerk;  and  it  is 
submitted  that  the  living  being  voidable  at  the  time  of  the 
sale  of  the  advowson  to  Mr.  Lloyd,  the  right  to  the  next 
presentation  did  not  pass;  and  that  therefore  the  presenta- 
tion by  Mr.  Lloyd  was  a  nullity.    Had  Cowsby  been  of 
the  value  of  8/,  in  the  king's  books,  there  can  be  no  doubt 
that  the  sale  of  the  advowson  would  be  void  in  respect  of 
the  next  presentation  ;  for  by  21  H.  8,  c.  13,  ss.  9  &  10, 
the  rectory  would  have  become  actually  void  ;  and  where  a 
church  is  actually  vacant,  a  sale  of  the  advowson  is  held 
void,  quoad  the  right  to  the  next  presentation,  both  be- 
cause it  is  against  the  policy  of  the  laws  of  simony,  and 
because  it  is  a  sale  of  a  chose  in  action;  Wolferstan  v. 
Bishop  of  Lincoln  and  Whitehead  {a)  (in  which  all  the  au- 
thorities are  collected.)     And  as  regards  the  question  as  to 
the  validity  of  the  sale,  quoad  the  next  presentation,  it  is  the 
same  thing  whether  the  benefice  be  void  or  voidable  only ; 

(a)  2  Wils.  174;  &C.  1  W.  Bla.  490,  8  Burr.  1505. 
T  y8 


Atlat. 
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1836.        for  the  owner  of  the  advowson  has  the  same  right  to  pre- 
^^"^'^^^      sent  immediately  in  the  one  case  as  in  the  other ;  and  there- 
V.  fore  both  cases  are  equally  opposed  to  the  policy  of  the  laws 

against  simony.  Were  it  held  that  the  next  presentation 
to  a  voidable  living  could  be  sold,  a  door  would  be  opened 
for  the  evasion  of  the  laws  against  the  sale  of  a  fallen  va- 
cancy. The  plaintiff,  by  institution  into  Odell,  incurred 
9L  forfeiture  of  Cowsby,  and  the  right  to  take  advantage  of 
a  forfeiture  cannot  be  sold.  [Patteson,  J.  expressed  doubts 
as  to  this  rule  so  generally  laid  down.]  The  analogy  to 
the  ordinary  case  of  a  forfeiture  need  not  be  pressed ;  for 
the  case  rests  upon  higher  grounds.  Upon  the  authority 
of  Wolfersian  v.  The  Bishop  of  Lincoln,  and  the  various 
authorities  there  cited,  it  is  submitted  that  the  sale  of  the 
advowson  in  this  case  could  not  pass  the  next  presentation. 
This  case  is  not  like  Fox  v.  Bishop  of  Chester  (a).  There 
it  was  held,  that  the  sale  of  the  next  presentation,  the  in- 
cumbent being  then  afflicted  with  a  mortal  disease,  so  that 
his  life  was  despaired  of,  within  the  knowledge  of  the  con- 
tracting parties,  but  without  the  privity  of  the  clerk  afterwards 
presented  by  the  vendee,  and  without  any  view  to  the  nomi- 
nation of  the  particular  clerk,  is  not  void  on  the  ground  of 
simony.  As  was  observed  by  Best,  C.  J.,  in  that  case,  the  in- 
cumbent's life  might  have  been  prolonged  for  several  years, 
notwithstanding  his  apparent  extremity.  The  broad  principle 
of  law  appears  to  be  this,  that  in  all  cases  where  the  patron 
has  an  absolute  jight  immediately  to  present  a  clerk,  the 
next  presentation  cannot  be  sold ;  and  as  the  patron  has 
the  same  right  to  present  immediately,  whether  the  living 
be  void  or  voidable  only,  no  substantial  distinction  exists 
between  the  two  cases. 

Tomlinson,  contra.  There  is  no  direct  authority  upon 
the  point,  and  the  Court  has  to  decide  between  conflicting 
analogies.  The  right  of  the  patron  to  present  in  this  case 
rests  upon  the  canons  only.  The  living,  instead  of  being 
void,  is  full,  and  continues  so  until  the  bishop  institutes 
(a)  4  Dowl.  &  Ryl.  93;  2  BRinw.&  Cressw.  635. 
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proceedings,  and  the  incumbent  is  deprived,  or  the  patron 
chooses  to  exercise  his  right  of  presenting  another  clerk. 
It  is  at  the  election  of  the  patron  whether  he  will  take  the 
church  as  void  and  present  immediately,  or  leave  it  as  full 
until  sentence  of  deprivation.     Winchcombe  v.  Bishop  of 
Winchester  and  another  (a).    To  the  same  effect  are,  Hol^ 
laiid*8  case  {b),  2  RolFs  Abr,  Presentment  (L.)  {c),  Dygby*s 
case  {d)t  Shute  v.  Higden  (e),  Halton  v.  Cove  (f),  Watson's 
Clergyman's  Law,  ch.  2,  p.  5,  Gibson*s  Codex,  945,  in  the 
notes.     The  only  case  cited  contri  is  that  of  The  Bishop 
of  Lincoln  v,  Wolferstati,  and  that  case,  as  appears  from 
the  report  in  3  Burr.  1 505,  was  within  the  statute  of  2 1  Hen. 
8,  and  is  therefore  quite  inapplicable.     That  was  the  case 
of  a  fruit  fallen.    There  is  nothing  intermediate  between 
a  **  fruit  growing''  and  a  "fruit  fallen."     If  the  next  pre- 
sentation be  not  fallen,  it  passes  with  the  advowson;  but 
if  it  be  actually  fallen,  it  is  separated  from  the  advowson, 
and  in  case  of  the  death  of  the  patron  passes  to  his  personal 
representatives.     If  Justinian  Alston  had  died  before  the 
sale,  his  heir  or  a  devisee  of  the  advowson  would  have  taken 
the  next  presentation;  Rennell  v.  Bishop  of  Lincoln (g)\ 
and  if  a  devisee  would  take,  why  not  a  purchaser  of  the 
advowson  i    Between  a  devisee  and  a  purchaser  there  is 
no  other  substantial  difference  than  thi.<i — that  in  the  latter 
case  a  money  consideration  passes ;  for  a  devisee  takes  as  a 
purchaser.    The  fact  of  there  being  a  money  consideration 
makes  no  difference  unless  actual  simony  appear ;  and  in 
this  case  there  is  no  pretence  for  imputing  simony  to  the 
parties,  for  they  do  not  appear  to  have  known  at  the  time 
of  the  sale,  that  there  was  any  right  of  immediate  presenta- 
tion in  the  patron.     No  actual  simony  appearing,  and  thi^ 
case  not  being  within  the  statute,   the  whole    argument 

(a)  Hob.  165.  Car.  354. 

(6)  4  Co.  Rep.  75 ;  5.  C.  Sir  F.  (d)  4  Co.  Rep.  tS  b. 

Moore'5  Rep.  542.  («)  Sir  T.  Jones,  18. 

(c)    Translated   IT   Vin.  Abr.  (/)  1  Bam.  &  Adol.  536. 

S73,  pi.  6 ;  S.C.  per  nomen  Rex  (g)  7  Barn.  &  Cres.  1 13. 
V.  Archbishoj^  of  Canterbwy,  Cro. 
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against  the  validity  of  the  sale,  quoad  the  next  preaentatioo, 
rests  upon  the  tendency  of  the  transaction*  No  case  has 
gone  the  length  of  saying,  that  a  tendency  to  produce 
simony  shall  make  the  sale  void.  No  stronger  caae  of 
simoniacal  tendency  can  be  put  than  that  in  Fam  v.  The 
Bishop  nf  Chester  (^a\  in  which  it  was  found  that  the  con* 
tracting  parties  knew  that  the  incumbent  was  in  estremis. 
There  the  Court  of  King's  Bench  did  hold  the  contraot 
void,  but  that  decision  was  reversed  by  the  House  of 
Lords  {b),  because  the  church  was  in  point  of  fkct  full  at 
the  time  of  the  contract.  A  benefice  under  8/.  fr*year  in 
the  king's  books  becomes  void  dejnftj  but  not  defacio,  by 
the  acceptance  of  a  second  benefice  with  cure  of  souls* 
Unless  it  be  void  de  facto,  the  church  is  full,  and  if  the 
church  be  full^  there  is  no  authority  for  saying  that  the  next 
presentation  will  not  pass  with  the  advowson. 

Wightnum  in  reply.  It  is  equally  opposed  to  the  policy 
of  the  law  to  permit  the  sale  of  the  next  presentation, 
whether  the  living  is  voidable  at  the  election  of  the  patron, 
or  absolutely  void.  The  cases  are  equally  within  the  mi^ 
cAtf/*  contemplated  by  the  rule  of  policy.  This  argument 
has  not  been  met.  It  is  said,  that  the  ^V  would  have  had 
the  right  to  present.  That  may  be  so  (  but  that  case  would 
bear  no  analogy  to  the  case  of  a  $ak  of  the  advowson*  In 
Gibson's  Codex,  there  is  a  very  analogous  case(c).  In 
Walker  v.  Hatnerslif  (d),  the  question  was,  whether  a  sale 
of  an  advowson  with  a  covenant  to  present  such  a  person 
as  the  bargaiuee  should  nominate,  were  a  simoniacal  con* 
tract,  the  church  being  at  that  time  full  of  an  incumbent  bjf 
usurpation,  and  a  quare  impedit  then  pendant  to  remove 
him,  and  by  which  he  was  afterwards  removed.  And  il 
was  held,  that  it  was  simony.  Here  there  was  a  person  lin- 
gering in  the  living  without  right,  who  might  at  aqy  i 

(a)  4  Dowl.  &  Uyl  93;  2  Barn.      416 ;  3  Bligh,  N.  S.  J 93. 
&  Cres.  635.  (c)  Not  founds 

(6)  6  Biogh.  1 ;  1  Dow  &  Clark,  (d)  Skiooer,  90. 
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ment  be  removed  by  the  patron,  or  might  be  deprived  by  1836. 
the  Ecclesiastical  Court.  As  between  vendor  and  vendee 
of  the  advowsotti  there  can  be  no  difference  between  the 
caaes  of  void  and  voidable  livings,  and  therefore  the  prin- 
ciple of  the  decisions  with  respect  to  void  livings  applies*: 
The  aale  was  also  voidyas  being  an  assignment  of  a  chose 
in  action.  Leakv.  The  Bishop  of  Coventry  {a). 

Lord  DenmaNi  C.  J. — The  question  is,  whether  we 
are  justified  in  aaybg  that  this  sale  was  void,  quoad  the 
next  presentation,  by  reason  of  the  mischief  being  the  same 
as  in  the  case  of  a  living  being  actually  vacant  at  the  time 
of  the  sale*  In  order  to  make  the  presentation  by  the 
vendee  of  the  advowsou  void,  we  must  be  satisfied  that  at 
the  time  of  the  sale  the  church  was  not  full.  It  is  not 
contended  that  the  living  was  de  facto  void ;  but  it  is 
contended  that,  by  what  may  be  called  the  common 
law,  that  is,  the  canon  of  the  Council  of  Lateran,  it  is 
fife  jur^  void;  and  that  as  the  patron  had  in  consequence 
the  right  to  present  another  clerk  immediately,  if  he  thought 
proper,  it  is,  as  regards  the  right  of  the  patron  to  sell,  the 
same  thing  as  if  the  livmg  were  actually  void.  We  cannot 
so  hold  unless  we  are  prepared  not  to  declare  the  law,  but 
actually  to  make  a  new  law.  Nothing  can  be  more  dan« 
gerous  than  to  say,  that  because  the  mischief  is  the  same, 
therefore  the  same  rules  of  law  must  be  applied.  The  law 
seems  never  to  have  touched  this  case.  All  the  authorities 
really  (all  short  of  making  out  Mr.  Wightman^n  proposition; 
and  I  see  nothing  whatever  to  warrant  us  in  saying,  that 
where  the  living  is  voidable  only,  the  next  presentation  can* 
not  be  sold. 

LrrTLBDALE,  J. — I  am  entirely  of  the  same  opinion. 
The  statute  of  JETen.  8,  does  not  apply,  inasmuch  as  the  first 
benefice  was  under  8/.  a-year  in  the  king's  books.  There* 
fore  the  question  must  be  treated  as  if  the  statute  had  not 
passed.  At  common  law,  the  acceptance  of  the  second 
(a)  Cro.  Eliz.  811. 
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1C30.         benefice  did  not  nmke  the  first  benefice  void.      By  the 
Council  of  Lateran^  which  is  introduced  into  the  general 


Alstoh 


Atlay» 


V.  law  of  England,  the  first  living  became  voidable,  and  the 

incumbent  might  by  deprived  by  sentence,  or  the  patron 
might  present  another  clerk.  Until  deprivation  by  sentence, 
or  presentation  of  another  clerk  by  the  patron,  the  living 
continues  full,  and  the  incumbent  is  entitled  to  the  tithes. 
Now,  in  this  case,  there  has  been  no  deprivation  by  sen- 
tence, and  the  question  is,  whether  the  sale  of  the  advowsou 
to  Mr.  Uoyd  in  1831,  conveyed  the  right  of  presentation,  so 
as  that  his  presentation  of  the  Reverend  Mr.  Wray  in  1832 
put  an  end  to  the  plaintiflTs  incumbency.  The  conveyance 
did  pass  this  right,  as  it  seems  to  me.  If  the  benefice  had 
been  void,  the  right  would  not  have  passed ;  but  here  it  was 
not  void.  The  original  patron  might  have  made  it  void  or  not, 
at  his  election.  He  did  not  treat  it  as  void,  and  therefore 
it  continued  to  be  full.  The  next  presentation  was  not,  I 
think»  severed  from  theadvowson ;  and  therefore  the  advow- 
son  went  altogether  to  Mr.  Lloyd.  Mr.  Lloyd  stood  in 
the  same  position  to  all  intents  and  purposes  as  the  original 
owner  of  the  living.  Mr.  Lloyd  presented  the  Reverend 
Mr.  Wray  as  his  clerk.  Mr.  Wray  is  a  perfectly  good  in* 
cuitibeut  in  law,  and  therefore  the  plaintiff  can  have  no  right 
to  recover  in  this  action. 

Pattbson,  J. — I  also  think  that  there  must  be  judg- 
ment for  the  defendant.  This  necessarily  follows  from  the 
statement  of  facts.  At  the  time  of  the  sale,  the  living  was 
voidable  only,  not  void.  No  doubt,  if  it  had  been  void,  the 
right  to  the  next  presentation  would  not  have  passed.  Mr* 
Wightman  seeks  to  extend  the  principle  of  the  authorities 
for  that  position  to  the  present  case,  on  the  ground  that  the 
same  misckief  would  attend  the  sale  in  the  two  cases.  If 
the  living  be  actually  void,  the  right  to  the  next  presenta^- 
tion  is  no  part  of  the  advowson ;  it  is  disannexed.  That 
was  the  whole  principle  of  the  decision  in  Eennell  v.  The 
Bishop  of  Lincoln*    Another  reason  assigned  is,  that  the 
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sale  or  a  void  living  would  be  an  assignment  of  a  chose  in  1836. 
action,  and  also  that  there  would  be  tendency  to  produce 
srniony..  The  reason  that  it  is  a  chose  in  action,  is  not  appli- 
cable here.  The  church  is  really  full  until  some  act  is  done 
to  render  this  voidable  living  void.  Mr.  Wightman  has  not 
denied,  that  upon  the  death  or  resignation  of  the  existing 
incumbent,  the  purchaser  of  the  advowson  might  have  pre* 
sented.  It  would  be  difficult  to  say/that  nevertheless  the 
right  of  presentation  would  not  be  in  the  alienee,  when  the 
living  becomes  void  by  any  of  the  means  by  which  the  exist- 
ing incumbent  might  be  deprived.  It  seems  that  the  bishop 
may,  in  a  case  where  the  benefice  has  become  voidable, 
give  notice  to  the  patron  to  present  another  clerk,  and  may 
himself  present  by  lapse  after  six  months  from  the  time  of 
such  notice,  or  he  may  proceed  to  sentence  of  deprivation 
in  the  Ecclesiastical  Court.  The  notice  must  be  given  to 
the  patron.  Who  is  the  patron  ?  ^Fhe  vendee  certainly  is  so 
for  some  purposes.  The  vendor  cannot,  I  think,  be  regarded 
as  patron  at  all.  In  Wjdker  v.  Hamersly,  cited  from 
Skimter,  the  living  was  actually  void  in  point  of  law.  With 
regard  to  the  case  of  a  patron  who  has  become  bankrupt, — 
the  reason  why  the  assignees  cannot  present  to  a  living  void 
at  the  time  of  the  bankruptcy  is,  that  the  right  of  presenta- 
tion forms  no  part  of  the  estate  and  effects  of  the  bankrupt 
which  could  have  any  pecuniary  value.  Whether  a  voidable 
turn  will  pass  to  the  assignees  under  the  bankruptcy  of  the 
owner  of  the  advowson,  is  another  question.  It  follows 
from  our  present  decision  that  it  would  pass  to  the  assignees. 
I  do  not  know  that  there  is  any  greater  harm  in  that  than  in 
the  advowson  itself  passing  to  them.  Upon  the  principal 
question,  I  see  so  much  difficulty  in  extending  the  principle 
further  than  the  authorities  warrant,  that  I  cannot  say  that 
unless  the  living  was  actually  void,  the  right  of  presentation 
did  not  pass. 

Williams,  J. — I  am  of  the  same  opinion  as  the  rest  of 
the  Court.  As  the  living  was  rendered  voidable  only  by 
the  acceptance  of  the  second  benefice,  the  right  to  the  next 
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i8Sa.  presentation  passed  with  the  advowson.  It  is  said,  that  the 
mischief  is  the  same  whether  the  living  be  void  or  voidable ; 
but  Fox  V.  The  Bishop  of  Chester  proceeds  expressly  upon 
the  ground  that  an  analogy  of  that  sort  is  unsafci  and  there- 
fore not  to  be  adopted. 

Judgment  for  the  defendant 

Wighiman  obtamed  leave  to  turn  the  special  case  into  a 
special  verdict. 


Clayton  Bart.  v.  Gregson. 

It  cannot  be     SPECIAL  case  for  the  opinion  of  the  Court.    By  a  lease 
matter  of  law,  dated   1st  January,  1807,  and  made  between  Sir  JiicAanf 

that  words  oc-  QaytoH.oi  Adlington,  Lancashire,  Bart.,  deceased,  Bobert 

cumng  ma,  ^      ^ 

lease  are  used  (now  Sir  Robert)  Clayton^  of  the  Larches,  within  Wigan, 

Sa^'^aUar   I^ncash ire  (the  plaintiff),  WUUqm  Clayton,  of  Wigan  de- 

sense  in  which  ceased,  and  the  Rev.  J.  Clayton^  of  Frome  St.  Quintin, 

dentoodUi'     Dorset,  deceased,  of   the  one  part,  and  R.    Worsmkk, 

the  district  in  banker,  deceased,  and  Samuel  Gregson  (defendant),  then 

pert^  demised  both  of  Lancaster,  and  John  Wakefield,  of  Kirby  Kendal, 

is  situate.         Westmoreland,  banker,   deceased,  of   the   other  part, — 

It  IS  a  ques-  www  «- 

tion  for  the      after  reciting  the  title  of  the  parties  of  the  first  part  to  the 

senseThr^^^  premises,  those  parties,  according  to  their  respective  estates 

words  were  and  interests,  demised  to  the  parties  of  the  other  part  a 

particular  certain  dwelling-house  called  Adlington  Mill  House,  mills, 

^^'  streams  of  water,  wears,  and  the  appurtenances  thereto, 

a  peculiar  and  all  those  four  several  mines,  beds  and  veins  of  coal, 

technical         commonly  called  the  ''  Top  Mine,"  or  "  Yard  Mine,"  the 

sense  is  gene-  ''  ^ 

rally  affixed  to  ''  Bone  Coal  Mine,"  the  '^  Five  Feet  Mine,"  and  the  '<  Ariey 

worlTh!  d!^*^   Mine,"  as  well  opened  as  unopened,  in  and  under  certain 
misesof  the     messuages,  closes,  &c.  in  the  townships  of  Adlington  and 

without  lifer-'  Blackrod,  in  Lancashire,    for    twenty-seven  years,    from 
ence  to  local 

usage,  the  parties  will   be  understood  to  have  used  the  words  in  the  peculiar  technical 
sense.    Semble. 
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SOth  December  then  la$t  past^  yielding  and  paying  yearly 
unto,  8cc.  for  the  demised  mines^  at  all  events,  although  no 
part  of  any  of  them  ahould  be  gotten,  the  rent  of  5(X)/.  on 
every  S4th  June  and  £5th  December,  but  subject  to  the 
proviso  last  but  one  thereinafter  contained ;  and  also  yielding 
and  paying,  on  every  Soth  December,  120/.  for  every  acre 
of  the  '^  Top  Mine  or  Yard  Mine/'  and  1120/«  for  every  acre 
of  the  **  Bone  Coal  Mine,''  and  1601.  for  every  acre  of 
the  **  Five  Feet  Mine,"  and  9,901.  for  every  acre  of  the 
"  Ar\ey  Mine,"  which  the  lessees  should  from  time  to  time 
get  and  raise,  and  as  the  said  mines  should  be  respectively 
gotten  and  raised,  over  and  besides  such  quantities  of  the 
said  mines,  beds,  or  veins  of  coal,  as  were  allowed  to  be 
golden  by  the  lessees,  under  the  next  following  proviso,  to 
satisfy  the  certain  rents  thereinbefore  reserved* 

Then  followed  a  provbo  as  to  taking  a  certain  quantity 
of  the  mines,  in  consideration  of  the  fixed  yearly  rent  of 
500/.$  with  a  further  proviso  for  the  cesser  of  the  rent  on 
the  determination  of  the  term,  in  certain  events. 

The    lessees  also  covenanted  that  they,   their  execu*  Covenant  to 
tors  &c.,  should  and  would,  before  30th  December,  I83«,  S^evdifSr 
get  the  whole  and  every  part  of  the  several  demised  mines,  torn  of  mice." 
beds  and  veins  of  coal,  lying  in  or  under  the  messuages, 
closes,  cottages,  &c.  tliereinbefore  mentioned  to  be  situate, 
lying  and  being  in  Blackrod,  and  their  appurtenances,  not 
deeper  than  or  below  the  level  of  the  bottom  of  the  said 
mine,  bed,  or  vein  of  coal,  called ''  Arley  Mine,"  under  a  cer* 
tain  part  or  point  (marked  (A)  in  the  plan  thereupon  in*    • 
dorsed)  of  the  close  in  Blackrod,  called  the  **  Nearer  Old 
Field  ;"  and  that  for  all  such  parts  of  the  several  demised 
mines  as  thereinbefore  in  that  covenant  were  covenanted  to 
be  gotten,  by  the  lessees,  their  executors,  &c.  as  aforesaid,  and 
for  which  no  rent  or  sum  should  have  become  due  or  payable 
under  die   reservations  thereinbefore  contained,   they  the 
lessees,  their  executors  &c.,  should  and  would,  on  the  SOth 
December,  1832,  (whether  such  parts  of  the  said  mines, 
beds,  or  veins  of  coal,  should  be  gotten  or  not,)  pay  accord^ 
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ing  to  the  rates  per  acre  thereinbefore  mentioned,  that  is  to 
say,  after  the  rate  of  120/.  for  every  acre  of  the  "  Top  or 
Yard  Mine/' &c. 

The  lessees  also  covenanted  that  they,  their  agents.  Sic., 
should  at  all  times  during  the  term,  fairly  and  orderly,  and 
in  a  regular  and  workmanlike  manner,  work  the  said  mines, 
8cc.  with  effect,  and  should  get  and  raise  all  and  every  the 
said  mines  fully  and  clearly  before  them,  and  not  get  or 
work  any  one  or  more  of  them,  and  leave  the  other  or  others 
of  them  ungotten,  but  should,  as  they  should  get  any  one  of 
the  said  mines,  get  the  others  and  other  of  them.  Copies  of 
the  lease,  of  the  plan  thereon  indorsed,  and  of  a  vertical 
section  of  the  mines,  and  of  the  pleadings,  were  to  be  taken 
as  part  of  the  case.  • 

The  declaration  assigned  several  breaches  of  the  cove- 
nants in  the  lease,  and,  amongst  others,  a  breach  of  the  cove- 
nant to  work  the  mines  fiiirly  and  regularly,  and  a  breach 
(the  fifth)  of  the  covenant  to  get  the  whole  of  the  demised 
mines,  lying  not  deeper  than  or  below  the  level  of  the 
bottom  of  the  Arley  Mine,  under  the  point  marked  (A), 
under  the  lands  in  Blackrpd. 

The  defendant,  after  setting  out  the  lease  on  oyer, 
pleaded  to  the  fifth  breach, — ^first,  performance;  and,  2dly, 
that  the  lessees  did,  before  30th  December,  183£,  get  as 
much  of  the  demised  mines  as  it  was  possible  for  them  to 
get,  under  and  by  virtue  of  the  indenture,  and  the  cove- 
nants, provisoes,  and  powers  therein  contained,  to  wit,  one- 
half  of  the  said  mines ;  but  that  it  was  impossible  to  get, 
and  the  lessees  could  not  get  the  other  half,  under  any  of 
the  powers  given  to  them  by  the  lease.  These  pleas  were 
traversed  by  the  plaintiff,  and  issue  joined  thereon. 

At  the  trial  before  Alderson,  B.,  at  the  Lancaster  Spring 
assizes,  1834,  the  defendant  tendered  evidence  of  the  mean« 
ing  of  the  word  *'  level,"  according  to  the  custom  and  un- 
derstanding  of  miners,  in  order  to  shew  the  principle  upon 
which  the  damages  upon  the  fifth  breach  in  the  dectaration 
should  be  calculated.    This  evidence  was  rejected  by  bis 
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lordship.    A  verdict  was  then  taken  for  the  plaintiff  for        1836. 

22,000/.  on  the  fifth  breach,  and  \s.  on  each  of  the  others,      J^T^'^^^ 

Clayton 

— the  defendant  to  pay  5000/.  immediately,  and  the  costs  v. 

up  to  that  time  at  all  events.  The  verdict  on  the  fifth  G'^^oson. 
breach  was  to  be  reduced  to  5000/.  in  case  the  Court  should 
ultimately  think  such  evidence  receivable,  and  it  should  turn 
out  that  its  effect  was  to  limit  the  extent  of  coal  to  be  paid 
for,  to  that  comprised  by  a  perpendicular  line,  drawn  from 
the  point  (A),  through  the  four  mines. 

The  5000/.  was  immediately  paid. 

In  the  ensuing  Easter  term,  the  Court  granted  a  rule  nisi 
to  reduce  the  damages  to  5000/.,  or  for  a  new  trial.  In 
Easter  term,  1835,  the  Court  pronounced  the  following  rule, 
after  hearing  counsel,  and  by  consent, — that  the  last-mentioned 
rule  should  be  enlarged  until  the  10th  day  of  the  then  next 
Michaelmas  term,  and  that  in  the  meantime  it  should  be 
referred  to  Thomas  Starkie,  Esq.  Barrister  at  Law,  (to 
whom  the  notes  of  the  learned  judge,  who  tried  the  cause, 
were  to  be  furnished,)  to  receive  evidence  of  the  meaning  of 
the  covenant  on  which  the  fifth  breach  was  assigned,  ac 
cording  to  the  custom  and  understanding  of  miners,  and  to 
state  a  case  for  the  opinion  of  the  Court,  to  be  turned  into  a 
special  verdict,  if  desired  by  either  party, 

Mr.  Starkie  subsequently  made  the  following  award  or 
statement. 

By  virtue  of  a  rule  of  this  Honourable  Court,  made  in 
this  cause,  on  the  27th  April,  1835, 1,  the  arbitrator  in  the 
said  rule  mentioned,  having  received  evidence  of  the  mean- 
ing of  the  covenant  on  which  the  fifth  breach  in  the  decla- 
ration in  the  said  cause  is  assigned,  according  to  the  custom 
and  understanding  of  miners,  find  and  state,  as  the  effect  of 
such  evidence,  that  the  coal  mines  mentioned  in  the  plead- 
ings are  situate  within  an  extensive  coal  mining  district,  in 
the  county  of  Lancaster:  That  according  to  the  custom 
and  ufiderstanding  of  miners  throughout  that  district,  a  coal 
level  or  water  level  is  a  drift  way  or  passage  running  hori- 
zontally, or  nearly  so,  within  a  stratum  of  coal,  some  small 
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degree  of  inclination  being  allowed  for  carrying-  off  the 
water,  and  subject  to  such  small  variance  in  inclinationi  is 
determined  by  m  horizontal  line  drawn  within  the  stratum, 
or,  which  is  the  same  thing,  by  a  line  coincident  with  the 
stratum,  at  right  angles  to  the  inclination  or  dip  of  the 
stratum,  and  that  the  level  of  the  bottom  of  a  mine,  under 
the  given  point  (A),  is  the  water  level  or  coal  level  so  drawn 
within  the  stratum,  from  the  intersection  of  a  perpendicular 
from  (A)  with  that  mine,  and  is  in  like  manner  determined  by 
a  horizontal  line  drawn  through  such  intersection,  coincident 
with  the  plane  of  the  stratum  :  That  according  to  the  cus- 
tom and  understanding  throughout  that  di^rict,  the  terms 
*'  deeper  than"  and  <'  below"  do  not  depend  upon  relative 
perpendicular  depth  below  the  surface,  but  upon  the  incli- 
nation of  the  strata  and  power  of  drainage :  That  a  vertical 
plane  being  drawn  through  any  point  in  a  stratum  of  coal, 
coincident  with  any  coal  level  or  water  level,  and  intersect- 
ing several  strata,  all  such  parts  of  the  intersected  strata  as 
lie  on  the  dip  side  of  such  vertical  plane,  that  is,  on  the  side 
of  the  plane  on  which  the  strata  of  coal  descend  from  the 
intersections  with  such  vertical  plane,  are  said  to  be  deeper 
than  or  below  any  of  the  coal  or  parts  of  the  intersected 
strata  which  are  on  the  other  side  the  rise  or  ascending 
side  of  such  vertical  plane :  That  according  to  such 
custom  and  understanding  throughout  the  said  district ,  the 
covenant  on  which  the  said  fifth  breach  is  assigned  is  to 
be  thus  construed  and  understood,  and  the  coals  not 
deeper  than  or  below  the  level  of  the  bottom  of  the 
Arley  Mine,  are  to  be  thus  ascertained  and  determined : — 
A  vertical  plane  is  to  be  drawn  through  the  point  (A), 
coincident  with  the  level  of  the  bottom  of  the  Arley  Mine, 
under  the  point  (A),  as  above  determined,  that  is,  coincident 
with  the  horizontal  line,  drawn  in  the  plane  of  the  Arley 
Mine,  through  the  point  where  the  perpendicular  from  (A) 
intersects  the  Arley  Mine,  and  all  such  portions  of  the  in- 
tersected strata  as  lie  on  the  dip  sid^of  such  plane,  are 
deeper  than  or  below  the  level  of  the  bottom  of  the  Arley 
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Mine»  under  the  point  (A) ;  but  all  on  the  rise  or  ascending 
side  of  such  vertical  plane^  are  not  deeper  than  or  below 
the  level  of  the  bottom  of  the  Arley  Mine,  under  the  point 
(A).    (Then  follows  a  direction  as  to  the  costs,)  Greosok. 

The  question  for  the  opinion  of  the  Court  is^  whether  the 
damages  are  to  remain  22,000/.,  or  to  be  reduced  to  the 
5000/.  so  paid  as  aforesaid,  or  a  new  trial  is  to  be  had. 

Campbell,  A.  O.,  for  the  plaintiff.  The  finding  of  the 
arbitrator 'only  determines  what  the  **  level*'  of  a  coal  mine 
IS,  in  the  understanding  of  the  miners  tn  the  particular  du* 
tfict.  It  is  impossible,  upon  this  finding,  for  the  Court  to 
direct  that  the  verdict  shall  be  reduced  to  5000/.  Either 
it  must  stand  for  22,000/.,  or  there  must  be  a  new  trial. 
The  arbitrator  should  have  found  what  was  the  understand- 
ing of  miners  generally.  (Here  he  was  stopped  by  the 
Court.  Et  per  Lord  Denman,  C.  J.,  to  Sir  F.  Pollock. 
We  feel  great  difficulty  at  present  in  doing  any  thing  with 
this  award.  The  question  referred  to  the  arbitrator  was  to 
receive  evidence  of  the  meaning  of  the  covenant,  according  to 
the  custom  and  understanding  of  miners.  He  has  awarded 
that  the  mines  in  question  are  within  an  extensive  coal  field, 
and  that,  according  to  the  custom  and  understanding  through^ 
out  that  district,  the  covenant  was  to  be  construed  and  under- 
stood so  and  so.  We  see  nothing  to  shew  that  the  custom 
of  the  district  was  so  general  that  the  parties  must  be  under- 
stood to  have  used  the  language  in  the  sense  given  to  it  in 
the  district.  At  the  trial,  all  evidence  of  the  understanding 
of  miners  was  rejected.  We  were  strongly  of  opinion  that 
it  should  have  been  received ;  and  it  was  referred  to  the 
arbitrator  to  receive  the  evidence,  and  to  say  what  was  the 
effect  of  it.) 

Sir  JP.  Pollock  contrd.  It  is  impossible  that  the  verdict 
can  stand  for  22,000/.,  for  that  amount  is  founded  upon  the 
rejection  of^he  evidence,  and  there  is  enough  upon  the  case 
to  enable  Ij^e  Court  to  come  to  the  decision  that  there 
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should  be  judgment  for  5000/.  only ;  for,  independently  of 
extrinsic  evidence,  it  is  clear,  upon  examination  of  the  lease, 
that  the  parties  intended  to  use  the  expression  in  question, 
as  describing  the  bottom  of  the  mine  or  seam  of  coal  at  a 
point  under  or  coincident  with  the  point  (A),  and  that  they 
could  not  have  meant  a  horizontal  level.     When  the  Court 
had  determined  that  the   evidence  was  admissible,  there 
should  strictly  have  been  a  new  trial  at  once ;  but  as  the 
parties  had  come  to  some  arrangement  as  to  the  amount  of 
damages  in  given  cases,  it  was  thought  more  advisable  to 
refer  it  to  an  arbitrator  to  inquire  as  to  the  meaning  of  the 
language  of  the  contract  amongst  miners.     The  language 
of  the  order  in  which  the  arbitrator  was  directed  to  make 
th6  inquiry  was  general.     He  was  put  in  the  place  of  the 
Court,  and  the  Court  had  been  put  in  the  place  of  the 
judge  and  jury.     The  arbitrator  proceeded  with  the  inquiry, 
and  finding  that  the  mine  was  situate  in  a  large  coal  district, 
properly  inquired  as  to  the  understanding  of  the  miners 
within  that  district.     It  is  said  that  the  inquiry  ought  not 
to  have  been  confined  to  that  district;  but  surely  the  arbi* 
trator  was  not  bound  to  make  inquiries  as  to  distant  mining 
districts.     If  the  inquiry  was  not  to  be  confined  to  the  dis- 
trict in  which  the  mines  were  situate,  might  not  the  arbitra- 
tor be  expected  to  extend  his  inquiries  to  Scotland  or  to 
Wales?    It  cannot  be  taken  to  have  been  intended  that  he 
should  inquire  as  to  the  understanding  of  miners  generally, 
but  of  coal  miners  only,  and  of  those  only  of  the  particular 
district.     The  arbitrator  was  not  bound  to  pursue  the  au- 
thority with  all  the  strictness  which  would  be  required  in 
the  case  of  a  power.    His  duty  was  to  make  inquiries  of 
those  miners  only  whose  evidence  would  be  important  to 
the  case.     If  the  jury  had  found  the  custom  of  the  district 
to  be  as  found  by  the  arbitrator,  the  defendants  would  have 
been   entitled   to  have    the    damages   reduced   to   5000/. 
Where  in  a  lease  of  (inter  alia)  a  rabbit  warren,  the  lessee 
covenanted  that  at  the  expiration  of  the  term  he  would  leave 
on  the  warren  ten  thousand  rabbits,  the  lessor  paying  for  them 
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Go/,  per  ttiousandf  it  was  held,  in  an  action  for  refusing  to 
pay  for  the  rabbits  left  at  the  end  of  the  term^  that  parol 
evidence  was  admissible  to  shew  that  by  the  custom  of  the 
country,  where  the  lease  was  made,  the  expression  one  thou- 
sand, as  applied  to  rabbits,  denoted  one  hundred  dozen ;  Smith 
V.  WiUon  {a).  That  case  appears  much  stronger  than  the 
present,  because  the  word,  respecting  the  local  meaning  of 
which  the  evidence  was  held  admissible,  was  a  word  of 
number.  Yet  in  that  case  the  evidence  tendered  was  not 
evidence  to  .shew  that  general^  a  thousand  rabbits  meant 
100  dozen,  but  that  such  was  the  customary  seuse  of  the 
word  within  the  particular  district.  [PattesoUf  J.  Do  you 
mean  to  say,  that  in  point  of  law,  the  finding  that,  according 
to  the  understanding  of  miners  within  the  district,  the  word 
has  a  particular  meaning,  shews  that  the  lease  is  to  be  con- 
strued accordingly.]  Yes.  [Patteson,  J.  Unless  that  be 
so,  there  ought  to  be  a  new  trial,  for  the  purpose  of  finding 
whether  the  parlies  so  understood  the  word.  Lord  Den- 
man,  C.  J.  The  finding  of  the  arbitrator  seems  to  imply 
that,  in  other  districts,  there  is  a  different  understanding. 
It  does  not  appear  how  near  some  such  other  district  may 
have  been,  or  that  the  parties  to  the  lease  did  not  understand 
the  term  in  the  sense  customary  in  such  other  district.] 
In  Smith  v.  Wilson,  the  custom  was  limited  to  the  district. 
[Patteson,  J.  There  it  was  found  by  the  jury  that  there  was  an 
understanding  between  the  parties  that  the  term  '^  thousand" 
should  be  construed  according  to  the  custom  of  the  coun- 
try.] In  cases  of  farming  customs,  it  is  inferred  by  law 
that  contracts  between  lessors  and  lessees  are  made  with 
reference  to  those  customs.  [Patteson,  J.  Unless  there  be 
an  inference  of  law,  this  case  is  imperfect.]  It  is  submitted^ 
that  if  there  be  several  customary  meanings  applied  to  a 
particular  word  in  particular  extensive  districts,  the  law 
will  in  each  case  infer  that  the  word  is  used  with  reference 
to  the  custom  of  the  country  where  the  contract  is  entered 
into.  The  judge  could  not  in  such  a  case  have  to  tell  the 
(a)  3  Bam.  &  Adol.  728. 
VOL.  VI.  Z  Z 
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183G.  jury  to  inquire  with  reference  to  which  custom  the  language 
was  used.  The  only  question  is,  whether  the  arbitrator 
should  have  found  what  was  the  intention  of  the  parties. 
This,  it  is  submitted,  is  an  inference  of  law. 

Campbell,  A.  G.,  in  reply,  was  stopped  by  the  Court. 

Lord  Denman,  C.  J. — ^This  case  refers  to  us  for  judg- 
ment, either  that  the  verdict  should  stand  for  £2,(XX)/.,  or 
be  reduced  to  5000/.,  or  that  there  should  be  a  new  trial. 
If  the  evidence  had  been  properly  rejected,  the  damages 
were  to  stand  for  Q,%flOOt.  We  are  clearly  of  opinion  that 
it  was  fit  to  be  received,  and  that  the  jury  ought  to  have 
decided  on  the  effect  of  the  evidence.  It  is  a  matter  for  the 
jury  to  say  what  was  the  contract  between  the  parties,  and 
not  an  inference  of  law.  From  what  I  have  said,  it  follows 
that  the  case  must  go  down  for  a  new  trial.  I  am  very 
sorry  that  it  should  be  so,  as  the  object  of  the  arrangement 
as  to  the  amount  of  damages  and  of  the  reference  to  arbi- 
tration was  to  prevent  further  expense.  The  award  does 
not  decide  that  which  it  was  expected  to  decide.  The  re- 
ference was  as  to  the  meaning  of  the  covenant,  according 
to  the  custom  and  understanding  of  miners  generally.  If 
the  learned  arbitrator  had  followed  the  words  of  the  refer- 
ence, the  expected  result  might  have  followed.  As  it  is,  he 
has  felt  it  his  duty  to  qualify  his  finding,  and  it  may  be  that 
other  evidence  of  different  customs  elsewhere  might  have 
been  given.  It  appears,  from  the  description  of  the  resi- 
dence of  the  parties  in  the  deed,  that  for  the  most  part  they 
lived  at  a  distance  from  the  mines.  They  may  not  have 
known  the  custom  of  the  district.  We  cannot  say  that  any 
inference  of  law,  such  as  that  suggested,  arises  from  this 
finding.     It  was  a  question  of  fact  for  the  jury. 

LiTTLEDALE,  J. — The  vcrdict  eannot  stand  for  22,000/., 
because  that  assessment  of  damages  proceeds  on  the  suppo- 
sition that  the  evidence  was  not  receivable.     We  determined 
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that  the  evidence  was  receivable.  Then  instead  of  sending 
the  case  for  a  new  trial,  it  was  referred  to  an  arbitrator  to 
ascertain  the  meaning  of  the  word  ^  level.'  The  reference 
is  in  very  general  terms,  and  a  finding,  accordingly,  would 
have  given  the  general  mefming,  in  the  language  of  England, 
of  the  word  '  level/  with  reference  to  coal  mines.  If  the 
finding  of  the  arbitrator  had  been  according  to  the  custom 
and  understanding  of  miners  generally,  the  award  would 
have  been  euflicient  to  enable  us  to  give  judgment  for  5000/. 
But  upon  this  finding  we  cannot  infer  as  a  matter  of  law, 
that  the  contracting  parties  used  the  word  with  reference  to 
the  understanding  of  the  particular  district.  The  fact  of 
confining  the  statement  of  the  custom  to  the  particular  dis- 
trict, seems  as  much  as  to  say,  that  in  other  coal-mine  dis- 
tricts the  word  level  has  a  different  meaning.  This  being 
so,  it  should  appear  as  a  fact,  that  the  parties  did  use  the 
word  in  the  sense  attached  to  it  within  the  particular  dis- 
trict. It  appears  from  the  deed,  that  two  of  the  lessors  and 
one  of  the  lessees  resided  in  a  different  district.  They  might 
not  know  the  custom  of  the  country.  The  term  may  have 
been  used  in  the  local  sense;  but  that  is  not  found  as  a 
fact;  and  it  does  not  follow  as  an  inference  of  law.  We 
are  not  in  a  situation  to  give  judgment  either  for  $2,000/.  or 
5000/.  There  roust  be  a  new  trial,  that  the  facts  may  be 
found  more  precisely. 
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Patteson,  J, — I  much  regret  it ;  but  I  do  not  see  how 
we  can  do  otherwise  than  send  the  case  to  another  jury. 
Unfortunately,  the  rule  of  Court  does  not  give  the  arbitrator 
power  to  find  in  what  sense  the  parties  used  this  term .  If  it  had 
been  a  matter  of  law  that  the  parties  to  a  lease  are  to  be 
taken  to  use  words  in  the  sense  in  which  they  are  used  in 
that  part  of  the  country  where  the  subject-matter  of  the 
lease  is  situated,  then  we  might  have  given  judgment.  I 
know  no  case  in  which  the  Court  have  gone  that  length.  The 
utmost  that  we  can  say  is,  that  the  fact  of  the  word  ''  level" 
being  used  in  a  certain  sense  within  the  particular  district,  is 

z  z  2 
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evidence t — very  strong  evidence, — that  the  parties  used  it  in 
that  sense.  It  is  for  the  jury  to  determine  whether  in  fact 
the  parties  did  so  use  the  term.  If  the  arbitrator  had  left 
out  the  words  **  in  that  district,"  it  might  have  been  easier 
to  come  to  a  conclusion. 


Williams,  J.  concurred. 


Rule  absolute  for  a  new  trial. 


Faulkner  v.  Chevell. 

In  debt  for       DEBT  for  penalties  under  22  Geo.  2,  c.  46,  s.  14.     The 

§er*he^tatute  declaration  alleged,  that  before  and  at  the  time  of  the  com- 
mitting of  the  offence  thereinafter  mentioned,  Ch.  P.  Har- 
ris was  clerk  of  the  peace  of  the  town  of  Cambridge,  and 
the  defendant  was  his  deputy;  that  the  defendant  so  being 

by  having  act-  such  deputy,  within  the  space  of  twelve  months  before  the 
°wh" ^thT  ^commencement  of  this  suit,  to  wit,  on  &c.,  at  the  general 

was  deputy       quarter  sessions  of  the  peace  of  our  Lord  the  King,  then 


of  22  Geo.  2, 
c.  46,  alleged 
to  have  been 
incarred  by 
the  defendant, 


holden  at  the  Guildhall  of  the  said  town,  in  and  for  the 


clerk  of  the 

peace,  a  plea 

that  the  de-      gajj  town,  (being  the  town  where  the  defendant  executed 

fendant  was      ..         .,--         -,  ii^i  "na         i-  , 

not,  at  any  of   his  said  ofiice  of  deputy  clerk  of  the  peace,)  8Cc.,  did  act, 

the  times  men-  ^^^  ^jj^  presume  to  act  as  an  attorney  for  one  James  Daveu^ 
tioned  in  the  '^  ^  /  . 

declaration       by  then,  at  the  said  sessions,  managing  and  conducting  the 

such^deputy,  prosecution  of  a  certain  person,  at  the  request  of  the  said 
commit  any  of  J.  J)avey,  contra  formam  statuti.  There  were  other  counts, 
offenceswas    ^"  ^  similar  form,  charging  the  defendant,  so  being  deputy 

held  bad,  on  ^lerk  of  the  peace,  with  having  acted  as  an  attorney  at  other 
special  demur-  .  * 

rer,  for  dupli-    Sessions. 

^"^.,     h  t       P'®^-  ^^^^  ^^^  defendant  was  not,  at  any  of  the  said 

**  not  guilty''     times  in  the  said  declaration  mentioned,  the  deputy  of  the 

to  an  action*of  ^^^^  ^^*  ^'  Harris,  as  such  clerk  of  the  peace,  as  in  the 
debt  on  a  pe- 
nal statute,  notwithstanding  the  new  rules  of  pleading  of  H*  T.  4  Will^  4. 
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said  declaration  is  alleged;  nor  did  he  tbe  said  defendant         18S6. 
Goaimit  any  of  the  said  supposed  offences,  contrary  to  the     ^^^^"^^^ 
form  of  the  statute  in  the  said  declaration  mentioned^  in  v, 

manner  and  form  &c.  Chevell* 

Special  demurrer:  assigning  for  cause, — that  the  plea  is 
double,  and  puts  in  issue  several  distinct  matters^ — and  that 
it  is  contrary  to  the  new  rules. 

F.  Kelly,  (with  whom  was  JF.  Gunnittg,)  in  support  of  the  F»rat  point: 
demurrer.  There  is  a  decisive  objection  to  this  plea  upon  common  law* 
the  old  law,  independently  of  the  new  rules,  for  it  clearly 
contains  two  complete  defences.  If  the  defendant  was  not, 
at  the  time  mentioned  in  the  declaration,  deputy  clerk  of 
the  peace,  the  action  cannot  be  supported;  and  so,  of  course, 
if  he  did  not  commit  any  of  the  alleged  offences.  Either 
of  the  allegations  in  the  plea  would  therefore  have  been  a 
good  defence.  A  replication  traversing  both  these  matters 
would  have  been  double. 

Perhaps  it  will  be  said  that  the  plea  is  warranted  by  the  Second  point : 

sUtute  of  Jac.  1,  c.  4,  s.  4,  by  which  the  defendant,  in  a  Stat"f««>r 

'  '  '     J  '  pleading  gene- 

penal  action,  may  plead  the  general  issue,  that  he  is  not  ral  issue  in  pe- 
guilty,  or  that  he  owes  nothing,  and  give  the  special  matter  "^  *cuon». 
in  evidence;  but  it  is  not  so;  for,  first,  the  statute  has  not 
been  strictly  pursued, — which  is  always  required  where  a 
particular  form  of  declaration  or  plea  is  given,  varying  from 
the  general  forms;  and  secondly,  the  provisions  of  that  sta- 
tute have  been  held  in  several  cases  not  to  apply  to  after- 
created  offences;  Rex  v.  Gaul  (a),  //ic/rs's  case  (6),  Ship^ 
manv.  Henbest{c), 

The  plea  is  also  bad,  because  it  is  clearly  in  contravention  Third  point: 
of  the  rules  of  pleading,  H.  4  WiU.  4(d).    The  second  J^^^'^de^^^ 
rule  under  the  head  ''  In  Covenant  and  Debt"  is,  "  The  of  pleading. 
plea  of  nil  debet,  shall  not  be  allowed  in  any  action ;''  and 
the  fourth  is,  *'  In  other  actions  of  debt,  in  which  the  plea 
of  nil  debe};  has  been  hitherto  allowed,  including  those  on 

(a)  1  Salkeld,  37S.  (c)  4  T.  R.  109. 

lb)  Ibid.  Id)  Ante^  iii.  1. 
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1836.  bills  of  excbaDge  and  promissory  notes,  the  defendant  shall 
deny  specifically  some  particular  matter  of  fact  alleged  in 
the  declaration,  or  plead  specially  in  confession  and  avoid- 
ance." This  is  a  case  distinctly  within  the  fourth  rule. 
The  defendant  has  traversed  a  distinct  matter  of  fact  alleged 
in  the  declaration,  and  also  pleaded,  what  amoants  to  Hkt 
general  issue,  ''  not  guilty."  [LUtledale,  J.  It  wma  never 
intended  that  these  rules  should  apply  to  cases  of  this  sort. 
It  was  an  oversight  in  drawing  up  the  rule.]  The  rules,  as 
they  stand,  clearly  do  apply,  whatever  may  have  been  the 
intention  of  the  framers  of  them. 

W.  H.  Watson,  contri.    It  is  submitted  that  tbe  pka  is 
good,  and  the  declaration  bad.     It  is  a  case  of  extreme 
hardship  upon  the  defendant  in  a  penal  action,  if  the  new 
rules  apply  to  such  cases,  because,  under  the  statute  of 
4  Anne,  c.  16,  he  cannot  plead  two  pleas.    Tbe  lai^uage 
of  the  act  of  3  8c  4  Will.  4,  c.  42,  under  which  tbe  new 
rules  were  framed,  is  certainly  general,  and  would  seem  to 
apply  to  all  kinds  of  actions,  but  it  has  been  otherwise  con- 
strued.    Thus  in  Miller  v.  Miller  {a)  it  was  held,  that  the 
words  of  3  8c  4  Will.  4,  c.  42,  s.  1,  though  general,  were 
to  be  construed  with  reference  to  the  act  of  II  Geo.  4  k 
I  Will.  4,  c.  70,  s.  1 1,  which  was  in  pari  materia ;  and  con* 
struing  it  in  this  way,  the  Court  held  that  real  actions  were 
not  within  the  new  rules  of  pleading.     If  this  statute  be 
also  construed  with  reference  to  the  statute  of  4  Anne, 
c.  16,  which  has  a  similar  title  and  object,  it  must  be  held 
that  penal  actions  are  not  intended  to  be  affected  by  tbe 
new  rules.     Throughout  the  several  previous  acts  for  the 
amendment  of  the  law,  and  the  better  advancement  of  justice^ 
it  appears  that  they  were  never  intended  to  affect  matters 
relating  Xo  penal  actions.     Moreover,  it  seems  clear  that 
the  judges  have  not  made  any  provisions  for  penal  actions. 
The  whole  scope  of  the  new  rules  points  to  cases  where 
several  pleas  may  be  pleaded — the  whole  object  is^  to  pre- 

(a)  1  Scott,  387,  3  Dowl.  P.  C.      1  Scott,  5«5,  3  Dowl.  P.  C.  404. 
408.    And  see  Barnes  v.  Jackson, 
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vent  parties  from  pleading  several  pleas,  8lc.  amounting  to         1836. 
the  same  thing.    The  rules  '*  In  Covenant  and  Debt"  do     ^^^^'^ 

xAULKNBK 

not  apply  to  penal  aetions,  which  are  rather  actions  of  tort  «. 

than  of  debt.  The  language  of  those  rules  clearlj  points  CHavBLi. 
only  to  ordinary  actions  of  debt,  or  if  any  one  of  them 
applies  to  penal  actions,  it  is  only  the  second,  which  would 
consequently  make  the  plea  of  nil  debet,  not  a  good  plea 
to  such  actioo«  The  statute  of  Jac,  i  certainly  applies 
only  to  previous  statutes.  But  it  is  clear  that  at  common 
law,  before  the  statute  of  J ac.  1,  the  plea  of  not  guilty,  which 
this  is  in  effect,  was  a  good  plea  to  a  penal  action;  Langly 
V.  Hayne${a)'j  Hoburt,  918,  in  margin;  Johns  v.  Came{b). 
In  all  these  cases  an  action  upon  a  penal  statute  is  treated 
more  as  an  action  for  a  tort  than  for  a  debt.  In  Wortley  v. 
Herpingham  (c),  which  was  an  action  upon  the  statute  of 
12  JEkko,  6,  for  the  treble  value  of  tithes,  to  which  the  de- 
fendant had  pleaded  not  guilty.  Coke,  A.  6.  moved  "  that 
it  was  not  any  issue  in  this  action.  But  all  the  Court  re^ 
solved  that  it  was  well  enough;  for  it  was  not  for  a  noR^ 
feaance,  but  for  VLmal-Jesancef  wherein  the^or^  is  supposed; 
and  in  an  action  upon  the  statute,  which  prohibits  a  thing 
upon  which  a  penalty  is  demanded,  the  issue  may  be  non 
culp.  or  non  debet^  and  so  it  hath  been  oftentimes  mied  in 
this  Court/' 

But  it  has  been  said  that  this  plea  is  double.  In  some 
sense  the  old  plea  of  not  guilty  may  be  considered  double* 
But  the  rule  relating  to  duplicity,  has  been  much  misap-* 
plied.  The  meaning  of  it  is,  not  that  a  defendant  aray  not 
traverse  the  whole  of  the  declaration,  but  that  he  may  not 
set  up  in  bis  plea  two  distinct  defences.  yLittledale,  J. 
Suppose  that  in  trespass  quare  clausum  fregit  the  defendi 
ant  had  pleaded  that  the  plaintiff  was  not  possessed  of  the 
dose  in  which  &c.,  and  that  the  defendant  did  not  break 
and  enter;  that  would  amount  to  not  guilty,  but  would  it 
not  be. double?]     It  is  conceived  that  such  a  plea  would 

(«)  Bull.  N.  P*  197;  Sir  Fra.  (b)  Cro.  £liz.  691. 

Moore,  302,  pi.  46%  (e)  Ibid.  766. 


Faulkner 
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1836.         not  be  bad,  because  it  would  only  amount  to  not  guilty* 

that  is  to  say*  it  would  only  traverse  the  whole  of  the  decla- 

v7  ""     ration.     Pleas  of  the  kind  termed  the  general  issue,  were 

Chevell.     Qpiy  framed  for  the  purpose  of  stating  the  matter  of.de- 

fence  briefly. 

Several  cases  have  been  argued  of  late  in  the  Exchequer, 
upon  the  admissibility  of  the  replication  de  infuria,  in 
actions  of  assumpsit  (a),  against  which  it  has  always  been 
urged  that  the  replication  should  traverse  in  terms  all  the 
distinct  allegations  of  the  plea,  and  not  put  them  collectively 
in  issue  by  the  general  form  of  replication.  \^Patleson,  J. 
It  has  been  held  otherwise  in  the  Court  of  Common  Pleas, 
where  leave  was  given  to  amend  such  a  plea  as  you  suggest, 
in  order  to  remodel  it  in  the  form  of  de  injuria.  Butt, 
amicus  curia,  observed  that  his  lordship  meant  the  case  of 
Griffin  v.  Yat€s  (A).]  The  reason  why  the  fact  of  the  de- 
fendant's being  deputy  clerk  of  the  peace  is  specially  denied, 
is  its  having  been  ordered  by  the  recent  rules  of  these 
Courts,  that  matter  of  inducement  only  shall  not  be  put  in 
issue  unless  specially  denied.  It  was  therefore  feared  that 
the  plea  of  not  guilty  might  be  held  to  put  in  issue  merely 
the  fact  of  acting  as  an  attorney.  [Patteson,  J.  The  charg- 
ing part  is,  that  the  defendant  being  such  deputy,  acted  as 
an  attorney;  not  that  he  did  so  whikt  he  was  such  attor- 
ney.] The  charge  is,  that  the  defendant,  being  such  deputy, 
within  a  twelvemonth  before  the  commencement  of  the 
action,  acted  as  an  attorney.  Under  the  plea  of  not  guilty, 
it  might  have  been  said  that  the  fact  of  the  defendant's 
being  deputy  at  the  time  of  his  acting  as  an  attorney,  was 
not  put  in  issue.  The  rule  referred  to  addresses  itself  ex- 
pressly only  to  actions  on  the  case,  but  its  operation  has 
been  extended  to  actions  of  assumpsit.  In  Berkley  v« 
Walling,  which  now  lies  before  this  Court  in  the  form  of  a 
special  case,  it  was  ruled  that  the  plea  of  non  assumpsit 

(a)   Crisp  V.   Gr^hs,  2  Cro.  (h)  2  Scott,  845,  decided  upon 

Mee.  &  Ros.  159;  S(dfy  v.  Neitk,      the  authority  of  haac  V.  Farrer, 
ibid.  355;  Noel  v.  Rich,  ibid.  360.      1  Meeson  &  Welsby,  65k 
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did  not  put  in  issue  introductory  matter  stated  in  the  de-         isSG. 
claration.     If  then  *'  not  guilty"  only  had  been  pleaded,  and     ^^^^'^^ 
it  had  been  held  that  this  plea  did  not  involve  a  denial  of  the  9. 

defendant's  being  deputy  clerk  of  the  peace^  he  might  have     Chevell. 
been  subjected  to  penalties  which  he  had  never  incurred. 

In  ArchboWs  Digest  (a),  where  all  the  old  authorities  on 
pleading  specially  are  collected,  it  is  shewn  that  there  is 
nothing  to  prevent  a  party  from  denying  all  the  facts  alleged 
against  him.  Here,  there  is  nothing  but  a  simple  denial 
of  all  the  facts  which  together  constitute  the  charge.  The 
plea  amounts  to  not  guilty.  If  so,  it  puts  in  issue  the 
whole  substance  of  the  declaration,  and,ffi^er  aUa,  the  alle- 
gation of  the  defendant's  being  deputy  clerk  of  the  peace; 
and  that  being  so,  it  is  submitted  that  the  former  part  of  the 
plea  may  be  rejected  as  surplusage, — it  not  being  assigned 
as  cause  of  demurrer,  that  the  plea  amounts  to  the  general 
issue. 

Then  the  question  arises,  whether  the  declaration  is  good.  The  enact- 

The  first  count  is  substantially  a  specimen  of  all  the  rest,  ^^^]^^c!^^ 

and  the  same  objection  therefore  applies  to  all.     The  14th  that  clerks  of 

section  of  the  statute  of  £2  Geo.  2,  c.  46,  upon  which  it  is  der-«herif&, 

framed,  enacts  "  that  no  clerk  of  the  peace,  or  his  deputy.  *c.,  shall  not 

r     ^'  HCtasattor- 
nor  any  under-sheriff  or  his  deputy,  shall,  from  and  after  neys,  is  not 

the  said  29th  day  of  September,  act  as  an  attorney,  solicitor,  ^J"  sub  ^oat 

or  agent,  to  sue  out  any  process  &c."    IPatteson,  J.  There  of  process. 

is  a  very  remarkable  error  in  the  printed  form  of  that  sta^ 

tute.     In  the  original  roll,  (which  I  had  occasion,  when  at 

the  bar,  to  compare  with  the  printed  copy,)  I  found  the 

word  ''  or"  instead  of  the  word  "  to."    The  passage  in  the 

I4th  clause  should  ruu  thus — '*  shall  act  as  attorney,  soli« 

citor,  or  agent,  or  sue  out  any  process  8u:."]     That  being 

so,  the  objection  to  the  declaration  of  course  falls  to  the 

ground.     [Lord  Denman,  C.  J.  referred  Mr.  Watson  to  the 

case  of  Cqffin  v.  Carter  (6).] 

F,  Guuningf  in  reply.     Nothing  like  an  authority  has 
(o)  Page  170.  (6)  Not  reported. 
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1836.  been  adduced  to  sbcw  that  a  plea  in  this  form  has  ever  been 
adjudged  to  be  good.  This  amounts  to  a  bad  plea  of  noi 
guiiiyf  and  the  surplusage  is  the  very  point  objected  to  by 
the  special  demurrer.  The  defendant  migbl  have  pleaded 
that  he  did  not,  b^g  &  deputy  clerk  of  the  peace,  act  as  an 
attorney.  This  case  faQs  within  the  new  rules.  Miiiir  v. 
Miller  (a)  does  not  apply,  inasmuch  as  the  Court  of  Com* 
mon  Pleas  alone  had  jurisdiction  over  writs  of  right.  All 
that  was  decided  in  that  case  was/  that  the  power  delegated 
to  the  judges  by  the  first  section  of  the  statute  of  3  ft  4 
Will.  4,  €.  42;  extends  only  to  matters  over  which  eU  the 
Courts  have  a  concurrent  jurisdictioik  The  only  remaining 
question  therefore  is,  whether,  upon  the  terms  of  the  new 
rules  themselves/  this  case  is  embraced  by  them«  From  the 
preamble  of  the  first  section  of  the  Law  Amendment  Act, 
3  &  4  WilL  4,  c,  4Sy  the  object  of  the  new  rules  appears  to 
be,  that  the  questions  to  be  tried  by  the  jury  should  be  left 
less  at  large  than  they  formerly  were.  The  intention  there- 
fore embraces  every  possible  form  of  action.  Then  the 
second  bfancli  of  that  part  of  the  21st  rule,  which  applies 
to  the  actions  of  debt  and  covenant,  orders  that  ihe  plea  of 
nil  debit  shall  not  be  allowed  in  any  form  of  action.  [IM^ 
tledaUfJ*  From  debt  and  covenant  being  coupled  together, 
it  would  seem  probable  that  that  rule  was  intended  to  apply 
only  to  cases  of  eoniract.  The  object  of  it  was  to  obviate 
the  too  great  generality  of  the  plea  of  nil  debet.  Therefore 
when  that  plea  is  prohibited,  is  there  not  a  virtnal  authority 
given  to  the  defendant  to  plead,  under  the  statute  of  Anne,  as 
many  matters  of  defence  as  he  bad  before  ?]  If  that  be  so,  he 
might  have  applied  for  leave  to  plead  several  matters,  and  if 
it  be  not,  he  might  have  pleaded  the  common  plea  of  not 
guilty «  The  words  of  the  rule  in  question,  particularly  those 
which  are  employed  in  the  Iburtli  section  of  it,  are  very  dear, 
whatever  may  have  been  the  intention  of  the  judges  who 
framed  it.  There  are  no  other  actions  of  debt,  except 
penal  ones,  which  could  come  widiin  iCd  contemplation. 

(a)  9uprd,  706. 
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All  the  Other  heads  bad  already  been  specifically  mentioiied. 
The  present  action  is  treated  in  the  declaration  as  one  of 
debt,  which  is  also  the  fonst  mentioned  in  the  statute.  It 
is  submitted,  therefore,  that  this  plea,  which  pots  in  issue 
several  facts,  anj  one  of  which  separately  would  amount  to 
a  good  defence,  is  a  bad  plea. 
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1936. 


FArtKHER 
V. 

Cbeycll. 


[WaUon  suggested  that  there  are  actions  of  debt  on  bye- 
laws,  for  rent  of  copyholds,  and  several  others,  which  do 
not  class  themselves  under  any  of  those  enumerated  m  the 
rules.] 

Cur.  adv.  vult. 

On  a  subsequent  day  in  the  term  judgment  was  delivered 
by 

Lord  Drnman,  C.  J.,  who,  after  stating  the  pleadti^s, 
proceeded  as  follows:— -This  case  was  argued  before  us  on 
the  ground  that  the  plea  is  double,  and  we  are  of  opinion 
that  it  is  so,  and  that  it  cannot  be  supported.  Our  psescnl 
impression  is,  that  in  an  action  on  a  penal  statute  the  plea 
of  •*  not  guilty"  wooM  be  a  good  plea  for  the  defendants, 
but  upon  this  we  give  no  decisive  opinion.  The  defendant 
may  amend  the  plea  upon  payment  of  costs. 

Judgment  for  the  plaintiff,  with  leave  for  the 
defendant  to  amend  on  payment  of  costs. 


Stockdale  v.  Chapman  (a). 

Trespass  and  false  imprisonment  against  the  Marshal  Tbe  Court  re- 

of  the  King's  Bench.     Plea :  leave  and  licence,  and  four  ^  q^^  ^^^ 

other  pleas  of  justification,  stating  that  the  plaintiff  had  ?^^^V^^^^ 

on  the  grouod 
that  uo  simili- 


(a)  This  case  was  decided  in  last  Hilary  term. 


ter  bad  been  added  U>  a  replication  CMickiding  to  the  country,  and  that  the  absence 


nf  a  similiter  was  not  supplied  by  an 
Until  afler  verdict 


&c.,**  where  no  objection  was  made  to  the  issue 


712 


1836. 


CASES  IN  TH£  KING's  BENCH, 

been  conimitted  to  the  custody  of  the  defendant  upon  con- 
viction for  a  misdemeanor,  for  a  year  which  had  expired, 
and  chiming  a  right  to  detain  him  until  payment  of  certain 
fees.  To  the  first  plea,  the  plaintiff  replied  by  traversing 
the  licence  and  concluding  to  the  country.  There  was, 
however,  no  ''  8cc."  at  the  end  of  this  replication,  and  no 
similiter  was  added.  Issues  were  regularly  raised  upon  the 
other  pleas.  At  the  trial  before  Lord  Denman,  C.  J.  at  the 
Middlesex  sittings  after  Michaelmas  Term»  1835,  the  issue 
was  treated  as  well  made  up,  and  the  plaintiff  obtained  a 
verdict,  damages  70/. 


Andrews,  Seijt.  now  moved  for  a  new  trial*  There  has 
been  a  mis-trial,  because  no  issue  was  joined  upon  the  re- 
plication to  the  plea  of  leave  and  licence.  No  similiter  was 
added,  nor  was  there,  at  the  end  of  the  replication,  any  ''&c." 
to  which,  in  one  of  the  cases,  the  Court  gave  some  effect; 
Cooke  v.  Burke  {a),  Ghriffith  v.  Crockford  {b),  Swain  v. 
Lewts{c)*  [Lord  Denman,  C.  J.  Hollis  v.  Buckingham (i) 
is  in  your  favour  as  far  as  it  goes.  The  whole  question  of 
leave  and  licence  was  involved  in  the  other  issues.  It  has, 
in  point  of  fact,  been  tried.]  That  cannot  be  denied.  It 
certainly  was  so  (e). 

Lord  Denman,  C.  J.  (who  had  referred  to  2  fVm$. 
Saunders,  319f  n*  6  (/))• — We  think  that  there  should  be 
no  rule  on  the  ground  of  a  defect  in  the  record  (g). 


Et  per  Curiam. 

(a)  5  Taunt.  164. 

(6)  3  Brod.  &  Bingh.  1 ;  6  B. 
Moore,  51. 

(c)  3  Dowl.  P.  C.  700. 

(tf)  3  Dowl.  &  Ryl.  1. 

(e)  No  other  licence  would 
probably  be  set  up,  dian  such  an 
assent  to  the  detention  as  could 
be  inferred  from  the  non-payment 
of  the  priton   fees;  and  in  this 


Rule  refused. 

sense  it  might  be  properly  con- 
ceded,  that  the  only  question  of 
licence  intended  to  be  raised,  had 
been  disposed  of  by  the  finding 
upon  the  other  issues. 

(/)  Note  to  Bennet  v.  Bol- 
bech. 

{g)  The  Court  granted  a  rule 
nisi  for  a  new  trial,  on  the  ground 
of  excessive  damages. 
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Devaux  17.  Salvador  (a). 

Assumpsit  on  two  policies  of  insurance  on  the  ship  The  wages  and 

"  La  Valeur,"  valued  at  2800/.    The  first  count  was  upon  a  P«>vision»  of 
'  "^  the  crew  of  a 

policy  for  one  twelvemonth,  from  19th  July,   1820,  with  ship,  during 

warranty  against  average  under  3/.  per  cent.,  unless  general  J-^j.  the^puJ^se 

or  the  ship  were  stranded, — and  claimed  for  general  and  par-  of  repairing 

ticular  average.    The  second  count  was   upon  a  similar  tain^bype- 

policy,  from  20th  July,   1830,  to   19th  July,   1831,— and  rils  ofthesea, 

.  I        1  •  1        are  not  charge- 

claimed  for  average  losses  sustained  by  the  ship  and  her  able  to  the  un- 

boat,  tackle,  and  apparel,  to  a  larger  amount  than  3/.  per  ^[i^"  ^"the* 

cent,  to  wit  &c.,  and  repaired  by  certain  persons  interested  ship. 

in  the  ship  &c.,  and  also  for  a  total  loss.  ^^j-p^^  J^  ^^ 

Plea:  first,  to  the  1st  count,  traversing  the  allegation  of  B-j  come  into 
«  .      1  •       1  II  1  » «■  11  colhsion,  and 

damage  contained  m  that  count :  2dly  and  3dly,  to  the  2d  both  sustain 

count,  pleas  of  unseaworthiness  :  4thly  and  5thly,  as  to  the  damage,  but 

average  losses  in  the  second  count,  that  the  ship  did  not  sustained  less 

sustain  any  average  loss  to  the  amount  of  3/.  per  cent.,  in  g^hj  B^  the" 

manner  and  form  &c. :   6thly,  that  the  ship  was  not  lost  owners  of  A. 

during  the  continuance  of  the  risk.  com^le^  to 

The  defendants  and  other  underwriters  of  these  policies  W  »  """^  ®f 

money  to  the 
paid  into  Court  3i3L  for  general  average  on  both  policies,  owners  of  ship 

under  an  agreement  entered  into  between  them  and  the  ^*Boas^^ 
®  equahze  the 

plaintiff.  loss  sustained 

At  the  trial  before  Lord  Denmati,  C.  J.,  it  appeared,  that  J'^a^dl'Js^m*^' 

during  the  continuance  of  the  risk  under  the  second  policy,  »o  paid  is  not 

the  ''  La  Valeur"  was  lying  at  anchor  near  Calcutta,  in  the  able  under  a  * 

river  Hoogly,  and  whilst  there  was,  by  the  violence  of  the  P??*^^®"  J^® 

current,  which  broke  her  chain  cable,  thrown  into  collision  though  the  ac- 

with  a  steamer  called  the  "  Forbes,"  which  was  lying  at  f^^  ^^"^^^ 

anchor  near  her.     Both  vessels  sustained  damage,  and  were  such  circum- 

repaired.   The  repairs  of  the  "La  Valeur"  cost  800  rupees,  [h^^^j^*^  by' 

and  the  wages  and  cost  of  provisions  of  the  crew,  during  the  ^^^  direct  da- 

. .  -T       1  •  1         «^ .  rwii      mage,  sus- 

making  of  such  repairs,  amounted  to  391   rupees.    Ihe  tained  by  ship 

repairs  of  the  *'  Forbes"  amounted  to  2800  rupees ;  and  the  ^- "  rec«ver- 
(a)  This  case  was  argued  and  determined  in  last  Hilary  term. 
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1836.  owner  of  the  "  Forbes"  seized  the  "  La  Valeur,"  and  de- 
manded payment  of  those  expenses  from  the  captain.  By 
agreement  between  the  parties,  this  claim  was  referred  to 
Salvador,  arbitration,  and  tb«re  being  reasonabU  grounds  upon  the 
evidence  for  supposing  that  there  had  been  aooie  degree  of 
negligence  on  each  side,  Ibe  arbitrttors  decided  that  the 
whole  amount  of  the  damage  sustained  by  the  two  vatsels 
should  be  borne  in  moieties  by  the  respeetive  owners,  and 
therefore  they  ordered  that  the  owners  of  the  '^  La  Valeur" 
shoulfl  pAy  to  the  owners  of  the  '^  Forbes"  1000  rupees. 
This  sum  was  aecordiogly  paid;  so  that  each  sustained 
loss  to  the  eatent  of  1600  rupees.  Subsequently,  in  die 
course  of  the  voyage  of  the  '^  La  Vaieur,"  one  of  her  boats 
sustained  injury  by  the  perils  of  the  sea,  which  wm  repaired 
at  the  cost  of  ft6/,  II  if. 

The  plaintiff,  therefore^  claimed  for  average  loss  under 
the  second  policy  generally,  as  follows : — 

1 .  Repair  of  damage  to  the  "  La  Vaieur,"  from 
collision  with  the  ''  Forbes,"  800  rupees  ;= 
80/.,  less  one-third,  (new  for  old)     ....  £53     7  4 

2.  Wages  and  provisions  of  crew  during  repairs, 
rupees  391.4 

3.  Paid  to  owner  of  the  *'  Forbes"  1000  rupees 

4.  Kepair  of  boat  26/.  l\d,,  less  one^third  .     . 


39 

2  0 

100 

00 

17 

7  3 

909  16  7 

Of  these  items,  the  first  and  fourth  appeared  to  be  un- 
contested ;  but  the  defendant  denied  the  right  of  the  plain- 
tiff to  claim  the  second  and  third  items,  and  cited  Fieieher 
V.  Poole  (a),  Eden  ▼,  Poole  {b)^  Robertson  v.  Ewer(e), 
Brough  V.  Whitmore  {d).  Power  v.  Whitmore{i)»  Lord 
Denman,  C.  J.,  was  of  opinion,  that  the  last-mentioned 

(a)  1  Park  on  Tniurance,  89.  (<0  4  T.  R.  200. 

(6)  Ibid.  91.  (e)  4  Maule  &  Selw.  141. 

(c)  1  T.  R.  J27. 
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items  were  not  such  as  could  be  recoverec)  as  average  lots         1^^* 
agaiust  the  underwriters ;  and  as  the  first  and  fourtli  items      Devaux 

together  fell  short  of  S  per  cent,  on  ^800/.,  (which  would  ^• 

.        .  ,  Salvadoe* 

be  Mi,,)  bis  lordship  directed  the  jury  to  find  for  the  de- 
fendant upon  the  issues  on  the  fourth  and  fifth  pleas,  as 
also  upon  the  first  and  sixth  issues^  and  for  the  plaintiff 
upon  the  second  and  third  issues,  giving  leave  to  the  plain- 
tiff to  mote  to  enter  a  verdict  upon  the  fourth  and  fifth 
issues. 

Maule  moved  for  a  rule  to  shew  cause  why  a  verdict 
should  not  be  entered  for  the  plaintiff  upon  the  fourth  and 
fifth  issues,  with  such  damages  as  the  Court  should  direct, 
or  why  there  should  not  be  a  new  trial. 

It  is  submitted  that  the  underwriters  are  liable  not  only 
for  the  repairs  of  the  damage  sustained  by  the  **  La  Valeur/' 
by  the  collision  with  the  ^'  Forbes/'  but  also  for  the  amount 
which  the  captain  was  obliged  to  pay  towards  the  repairs 
of  the  '*  Forbes/'  and  for  the  wages  and  provisions  of  the 
crew  during  the  repairs  of  the  **  La  Valeur;*'  and  the  amount 
of  damage  done  to  the  ship's  boaty  may  be  added  to  such 
other  items  as  the  Court  may  think  the  insured  entitled  to, 
so  as  to  make  the  average  above  d/«  per  cent,  if  either  of 
the  two  disputed  items  be  held  to  be  chargeable  to  the  un- 
derwriters as  particular  average,  the  3/.  per  cent,  will  be 
made  up*  Average  losses  sustained  at  different  times  may 
be  joined  together,  so  as  to  make  up  the  d/.  per  cent. ; 
Blackett  v.  JRoyal  Exchapige  Assurance  Company  {a). 

With  respect  to  the  claim  for  the  1000  rupees  paid  to 
the  owners  of  the  ^'  Forbes/'  no  direct  authority  can  be 
found  in  the  English  books  \  but  the  circumstances  of 
the  case  are  so  peculiar,  that  the  absence  of  any  clear 
precedent  affords  no  argument  against  the  claim.  There 
are,  however,  cases  in  which  claims  analogous  in  principle 
have  been  allowed  \   as  where  a  ship  is  seized  by  pirates, 

(a)  e  Crompt.  &  Jerv.  344;  2  Tyrwh.  900. 
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and  money  is  paid  to  ransom  her,  the  amount  so  paid 
may  be  recovered.  So  if  a  ship  be  seized  by  a  foreign 
prince,  money  laid  out  to  release  her,  whether  she  be  re- 
leased or  not,  may  be  recovered  against  the  underwriters. 
The  sum  of  money  paid  in  this  instance  by  the  master  is 
analogous  to  ransom  (a),  as  he  could  not  have  got  away 
without  making  such  payment.  Had  the  matter  been  car- 
ried to  the  Court  of  Admiralty  in  Calcutta,  it  is  clear  that 
the  owners  of  the  ''  La  Valeur"  would  have  been  compelled 
to  make  the  payment  in  question,  and  it  cannot  be  said  that 
the  reference  of  the  matter  to  arbitration  (instead  of  car- 
rying the  case  into  the  Court  of  Admiralty,  which  would 
have  been  attended  with  great  delay  as  well  as  expense) 
can  vary  the  respective  rights  of  the  assurers  and  assured. 
The  rules  with  respect  to  the  manner  in  which  damages, 
occasioned  by  two  ships  running  foul  of  each  other,  are  to 
be  borne,  are  laid  down  by  Lord  Stowell  (Sir  William  Scott) 
in  the  case  of  The  Woodrop, — Sims{b), — as  follows:  — 
**  There  are  four  possibilities  under  which  an  accident  of 
this  sort  may  occur.  In  the  first  place,  it  may  happen 
without  blame  being  imputable  to  either  party  ;  as  where 
the  loss  is  occasioned  by  a  storm  or  any  other  vis  major* 
In  that  case,  the  misfortune  must  be  borne  by  the  party  on 
whom  it  happens  to  light ;  the  other  not  being  responsible 
to  him  in  any  degree.  Secondly,  a  misfortune  of  this  kind 
may  arise  where  both  parties  are  to  blame,  where  there  has 
been  a  want  of  due  diligence  or  of  skill  on  both  sides.  In 
such  a  case,  the  rule  of  law  is,  that  the  loss  must  be  appor- 
tioned between  them,  as  having  been  occasioned  by  the  fault 


(a)  At  common  law  the  ransom 
of  British  ships  or  goods  taken  bj^ 
the  enemy  was  permitted ;  Comti 
V.  Blackhume^  2  Dougl.  641 ;  and 
the  captor  might  sue  upon  the 
ransom  bill ;  Ricord  v.  Beitenham, 
3  Barr.  1784,  1  W.  Bla.  563; 
but  now  by  9S  Geo,  3,  c.  S6,  such 
ransoms  are  made  void,  and  are 


prohibited  under  a  penaltj^  of  500/. 
And  see  45  Geo,  3,  c.  7S ;  48  Geo. 
3,0.70;  49  Geo.  3, 0.41;  Antkan 
V.  Fithetf  2  Dougl.  649,  n.;  Have- 
lock  V.  liockwood^  8  T.  R.  368; 
Woodward  v.  Larking,  3  £sp.  N. 
P.  C.  286;  Webb  v.  Brooke^  3 
Taunt.  6. 
(6)  2  Dodson,  Adro.  Rep.  85. 
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of  both  of  them.  Thirdly,  it  may  happen  by  the  misconduct 
of  the  suffering  party  only,  and  then  the  rule  is,  that  the 
sufferer  must  bear  his  own  burthen.  Lastly,  it  may  have 
been  the  fault  of  the  ship  which  ran  the  other  down ;  and  in 
this  case  the  injured  party  would  be  entitled  to  an  entire 
compensation  from  the  other."  In  the  laws  of  0/ero/i  (6), 
it  is  said|  *'  If  a  ship  in  her  voyage,  lying  any  where  at 
anchor,  be  struck  or  grappled  with  by  another  vessel  under 
sail,  for  want  of  good  steering,  whereby  the  vessel  at  anchor 
is  prejudiced,  and  the  goods  in  her  damnified ;  in  such  a 
case  the  whole  damage  is  to  be  in  common,  and  to  be  equally . 
divided  and  appraised,  half  by  half.  And  the  master  and 
mariuers  of  the  vessel,  that  struck  or  grappled  with  the  other^ 
shall  swear  on  the  Holy  Evangelists  that  they  did  it  not 
wittingly  or  wilfully."  luJEmerigon,  (Trait6  djes  Assurances,) 
vol.  i.  p.  4\tjf  (edit.  1827,)  it  is  said,  *'  Si  Tabordage  n'est 
pas  arrive  par  cas  fortuit,  et  qu'il  soit  impossible  de  savoir 
par  la  faute  de  qui,  c'est  alors  le  cas  de  partager  le  diff6rend 
et  de  faire  supporter  la  moiti6  du  dommage  4  chacun  des 
deui  navires.  Tel  est  le  sens  de  FArt  10,  Titre,  Des  auaries. 
En  cas  d*abordage  de  vaisseaux,  est  il  dit,  le  dommage  sera 
pay6  6galement  par  les  navires  qui  Tauront  fait  ou  souffert, 
soit  en  route,  rade,  ou  an  port.  Vide  Les  Jugemens 
d'Oleron,  Art.  14;  VOrdonnance  de  fVisbuy,  Art.  26,  ^7, 
50  et  70;  et  Le  Droit  Auseatique,  Tit.  10."  At  the  end 
of  the  section  in  which  this  passage  is  contained,  the  editor 
(M.  Boulay-Paty)  states  the  modern  law  to  be,  that  if,  in 
the  case  of  collision,  there  be  doubt  as  to  the  cause,  each 
vessel  is  to  bear  its  part;  and  he  then  proceeds  thus :  *'  La 
loi  considdre  done  comme  les  vraies  causes  du  dommage,  la 
fortune  de  mer,  la  force  majeure  qui  a  pouss^  les  navires 
Tun  sur  Tautre ;  et  dans  ce  cas,  la  portion  qui  incombe  au 
navire  a8sur6  doit  fetre  4  la  charge  des  assureurs,  qui,  par  la 
nature  du  contrat  d'assurance,  sont  tenus  de  tons  les  ac« 
cidens  arrives  sur  mer,  quelque  insolites,  inconnus,  ou  ex* 
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(fl)  15  Yin.  Abr.  tit.  Master  of  a  Ship^  (A)  97,  p.  340. 
VOL.  VI.  3  A 
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traordinaires  qu'iis  soieot."  A  simiiar  doctrine  is  laid  down 
by  Pothier,  in  his  Traiti  da  Contrat  if  Assurance,  Ch.  1, 
Sect.  ii.  Art.  2,  s.  2,  49,  where  he  says,  •*  L'Assureur  sc 
charge  par  le  contrat  d'assurance,  des  risques  de  tous  les 
cas  fortuits  que  pcuvent  survenir  par  force  majeure  durant 
le  voyage^  et  causer  k  I*assur6  une  perte  dans  les  choses 
assurees,  ou  par  rapport  auxdites  choses.'*  Thus  then,  it 
has  been  shewn,  that  the  payment  made  to  the  owners  of  the 
"  Forbes"  was  such  as  the  law  would  have  compelled  the 
OM'ners  of  the  *'  La  f^aleur'*  to  make,  and  was  therefore,  in 
effect,  part  of  the  damage  occasioned  to  the  assured  by  the 
collision,  and  that,  according  to  the  writers  quoted,  such 
portion  of  the  damage  falls  upon  the  assurers.  It  roust  be 
admitted  that  there  is  no  English  authority  for  throwing 
such  damage  upon  the  underwriters,  but  then  neither  is 
there  any  authority  to  the  contrary ;  and  as  the  proposition 
is  reasonable,  and  is  adopted  in  the  commercial  systems  of 
other  countries,  it  is  hoped  that  the  Court  will  apply  it  to 
the  present  case. 

The  next  point  is  one  of  great  commercial  importance, 
and  one  which,  it  is  believed,  has  never  yet  been  judicially 
determined  in  this  country,  viz.,  whether,  when  a  vessel  is 
obliged  to  put  into  port  for  the  repair  of  damages,  for 
which  the  underwriters  are  liable,  the  wages  and  provisions 
of  the  crew,  during  the  repair  of  the  vessel,  are  also  payable 
by  the  underwriters.  Such  items  of  expenditure  are  i/ici- 
dental  to  the  repairs^  ai^d  ought  to  be  governed  by  the  same 
rules.  There  seems  to  be  no  ground  for  taking  this  case 
out  of  the  operation  of  the  general  principle,  that  every  ac- 
cessory follows  its  principal  (a).  In  Abbott  on  Shipping  (b), 
(in  the  chapter  on  General  Average,)  it  is  said,  "  But  if  a 
ship  should  necessarily  go  into  an  intermediate  port,  for  the 
purpose  only  of  repairing  such  a  damage  as  is  in  itself  a 
proper  object  of  general  contribution,  possibly  the  wages^ 


(a)    As  to   this  maxim,  see  2 
Inst.  504. 


(6)  Part  iii.  c.  8,  s.  7,  p/  350, 
(5th  ed.) 
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&c.  during  the  period  of  such  a  detentioOy  may  also  be  held  1836. 
to  be  general  average^  on  the  ground  that  the  accessory 
should  follow  the  nature  of  its  principal.'*  Lord  Tenterden  ^  vf 
there  expresses  himself  with  great  caution,  (as  he  always  Salvador. 
does  in  such  a  case,)  because  there  is  no  direct  authority 
for  the  position ;  but  perhaps  the  very  circumstance  of  his 
expressing  himself  so  cautiously,  gives  greater  weight  to  his 
suggestions.  The  passage,  in  its  terms,  relates  only  to 
matters  of  general  average,  but  may  be  applied  with  pre- 
cisely the  same  force  to  questions  of  particular  average. 
The  cases  cited  by  the  Attorney-General  at  the  trial, 
{Fletcher  v.  Poole  (a),  Eden  v.  Poole  {b),  and  Robertson  v. 
Ewer  (c)),  and  in  which  it  was  held,  that  the  wages  &c.  of 
the  crew,  during  a  detention  for  the  purpose  of  refitting, 
were  not  recoverable  on  a  policy  on  the  ship,  do  not  apply, 
because  it  does  not  appear  that  the  principal,  to  which  the 
wages  &c.  were  accessory,  was  within  the  policy;  but  the 
contrary  is  rather  to  be  inferred.  In  Power  v.  Whitmore{d), 
which  is  also  cited  occasionally  upon  the  subject,  the  action 
was  on  a  policy  on  goods,  and  the  claim  was  for  the  wages 
8cc.  of  the  crew,  during  the  detention  of  the  vessel  in  re- 
pairing damage  occasioned  by  a  tempest.  It  was  held,  that 
the  assurer  was  not  liable ;  but  that  was  because  the  da- 
mages in  question  being  damages  to  the  ship  by  perils  of 
the  sea,  were  such  as,  according  to  the  doctrine  laid  down 
in  Abbott  on  Shipping,  part  iii.  ch.  8,  s.  7  (e)»  (^^r  ^vhich 
Power  V.  Whitmore  is  cited,)  *'  must  fall  on  the  ship  alone." 
If  it  falls  on  the  ship,  that  is,  on  the  owner  of  the  ship,  it 
seems  to  follow  that  the  underwriters  on  the  ship  are  liable. 
In  the  note  to  the  passage  last  cited,  from  Abbott  on  Ship- 
ping, the  author  refers  to  the  Code  de  Commerce,  No.  403, 
vhere  it  is  said,  *' Particular  averages  are — 1st.  Damages 
accruing  to  the  goods  from  inherent  defects  or  from  tempest, 
caption,  shipwreck,  or  stranding.    Sdly.  Expenses  incurred 

(a)  1  Park  on  Insurance,  c.  2,  (c)  1  T.  R.  197. 

p.  89,  7th  ed.  [d)  4  Maule  &  Selw.  U1. 

(b)  Ibid.  p.  91.  (0  P.  350,  5lh  cd. 
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1836.  for  the  parpose  of  saving  the  goods.  3dljr.  Loss  of  cablesy 
*  anchors,  sails,  masts,  or  ropes,  occasioned  by  storms  or  by 
other  perils  of  the  seas  ;  expenses  arising  from  putting  into 
any  port,  either  in  consequence  of  the  casual  loss  of  these 
things,  or  for  the  necessary  victualling  of  the  ship,  or  from 
having  a  leak  to  stop  (a).  4thiy.  The  food  and  wages  of 
the  sailors,  during  the  detention  of  the  vessel,  when  its  voy^^ 
age  is  stopped  by  the  order  of  some  potentate,  and  during 
repairs  necessarily  made  there,  if  the  vessel  is  freighted  by 
the  voyage."  And  in  the  Cours  de  Droit  Commercial 
Maritime,  by  M.  Boulay-Paty,  voU  iv.  p.  40,  it  is  said,  that 
in  case  of  the  arrest  or  other  detention  of  a  vessel,  after 
departure,  the  insurers  must  bear  the  loss  arising  from  the 
cost  and  wages  of  the  crew  during  the  detention.  Suck 
appears  also  from  the  American  authorities  to  be  the  prin^ 
ciple  adopted  in  that  country. 

There  is  some  ground  for  contending,  and  there  are  some 
authorities  that  shew  that  these  losses,  even  if  they  be  not 
particular  average,  are  general  average,  upon  the  same  prin- 
ciple as  that  upon  which  the  expenses  of  going  into  a  port 
to  preserve  a  ship  are  so  considered. 

Cur.  adv.  vult. 

Lord  Den  MAN,  C.  J.,  on  a  subsequent  day,  delivered 
the  judgment  of  the  Court  as  follows  : — 

This  was  a  motion  for  a  new  trial,  in  an  action  of  assump- 
sit tried  before  me  at  Guildhall,  an  the  insurance  of  a  skip 
for  loss  by  perils  of  the  sea.  The  jury  found  a  verdict  ac> 
cording  to  my  direction,  excluding  the  expenses  for  wages 
and  provisions  incurred  during  the  time  of  her  repairing  da- 
mage sustained  from  a  storm,  and  excluding  also  the  sum 
of  money  which  the  owners  had  paid  in  consequence  of 
some  proceedings  commenced  in  the  Court  of  Admiralty  at 
Calcutta,  against  the  owners,  in  consequence  of  an  acciden- 
tal collision  with  another  vessel  in  the  Hoogly.     The  new 

(a)  ^  Par  voie  d'eau  k  r^parer.* 
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trial  was  moved  for  on  the  ground  that  bothr  these  headd  of        1886. 
damage  oi^ht  to  have  beeo  taken  into  account  by  the  jurj. 

We  think  it  clear,  oo  authority,  that  the  former  item  «. 

ought  not  to  be  allowed.  As  long  ago  as  1769,  in  Fletcher  ^\^^' 
V.  Poole,  the  pomt  was  decided  by  Lord  Mamfield  at  nisi 
prius.  The  doctrine  has  been  cited  in  the  text  books  ever 
since  that  period,  and  is  eixpressly  recognised  by  Butter^  J. 
in  Robertson  v.  Ewer  (a).  The  facts  of  that  case  did  not 
indeed  require  the  doctrine,  which  is  merely  assumed  in  the 
argument  of  that  learned  judge  to  illustrate  his  <>p]nian  on 
the  case  then  before  the  Court,  Mr.  Matde,  therefore, 
urged,  that  the  law  rested  on  a  single  decision  of  Lord 
Mansfield,  at  nisi  prius}  but  when  we  consider  the  high 
authority  of  that  great  master  bf  insurance  law^  that  that 
case  was  unquestioned,  that  it  received  the  sanction  of  so 
eoBinent  a  lawyer  as  Mr.  Justice  JBNtfef,  who  treats  it  is 
clear  enough  to  lay  the  fooadation  of  an  argumeiit  from 
analogy,  when  it  is  fully  adopted  in  the  works  of  distlA- 
gnisbed  writers  on  the  subject ;  and  above  all,  wkea  we 
find  BO  trace  of  even  a  clsnm  beii^  set  up,  ineoBsistent  with 
ity  for  a  period  of  near  sevtsnty  yearsy  though  the  fKts  must 
have  Afforded  the  opportunity  many  thousands  of  times,  we 
chink  this  point  miftst  be  regarded  as  fuHy  settled,  and  that 
we  should  not  be  justified  in  casting  any  doabt  upon  iL 

We  would  only  further  observe,  that  the  passage  cited 
from  Lord  Tenterdeu's  excellent  work  (6),  which  speaks  of 
these  expenses  as  being  in  the  nature  of  an  aeoessoiy  to  a 
principal,  is  confined  to  the  question  of  ceotribulion,  which 
may  exist  beiween  the  ommr$  emd  the  freighters,  and  does 
not  in  anywise  relate  to  the  demaads  which  may  be  pre- 
ferred against  underwriters^  It  therefore  furnishes  no  proof 
that  be  differed  from  those  who  entertained  the  doctrhie 
above  alluded  to.  On  the  contrary,  if  he  had  intended  to 
do  so,  he  could  hardly  have  failed  to  express  his  dissent  in 
direct  terms. 

(a)  1  T.  R.  tdS.  (6)  Abbott  on  Sbippiog,  350,  ante,  T14i. 
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The  other  point  appears  to  be  entirely  new^  which  cir- 
cumstance is  not  so  strong  an  argument  against  this  as 
against  the  former  claim,  because  the  event  is  likely  to  have 
been  of  much  less  frequent  occurrence.  But  if  we  look 
for  the  principle  on  which  Fletcher  v.  Poole  was  decided, 
it  must  obviously  be  that  well-known  maxim  of  our  law,  ia 
Jure  non  remota  causa,  sed  proxima,  speciatur.  **  It  were 
infinite  (says  Bacon)  for  the  law  to  consider  the  causes  of 
causes,  and  their  impulsion  one  of  another;  therefore  it 
contenteth  itself  with  the  immediate  cause,  and  judgeth  of 
acts  by  that,  or  without  looking  to  any  farther  degree." 
Such  must  be  understood  to  be  the  mutual  intention  of  the 
parties  to  such  contracts.  Then  how  stands  the  fact?  The 
ship  insured  is  driven  against  another  by  stress  of  weather. 
The  injury  she  thus  sustains  is  admitted  to  be  direct,  and 
the  insurers  are  liable  for  it.  But  the  collision  causes  the 
ship  insured  to  do  some  damage  to  the  other  vessel,  and 
wherever  this  effect  is  produced,  both  vessels  being  in  fault, 
a  positive  rule  of  the  Court  of  Admiralty  requires  the  da- 
mage sustained  by  both  ships  to  be  added  together,  and  the 
combined  amount  to  be  equally  divided  between  the  owners 
of  the  two.  It  turns  out  that  the  ship  insured  has  done 
more  damage  than  she  has  received,  and  is  obliged  to  pay 
the  owners  of  the  other  ship.  But  this  is  neither  a  neces- 
sary nor  a  proximate  effect  of  the  perils  of  the  sea.  It 
grows  out  of  an  arbitrary  provision  in  the  law  of  nations, 
from  views  of  general  expediency,  not  as  dictated  by  natural 
justice,  nor  (possibly)  quite  consistent  with  it,  and  can  no 
more  be  charged  on  the  underwriters  than  a  penalty  incurred 
for  contravention  of  the  revenue  laws  of  any  particular  state 
which  may  have  been  rendered  inevitable  by  perils  insured 
against. 

Rule  refused. 
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GwiNNELL  r.  Edward  Herbert. 

Assumpsit  on  a  promissory  note,  by  the  indorsee  ^.  makes  a 
against  the  defendant,  as  maker.     Plea:  that  he  did  not  J^^p'"^^^^ 
make  the  note.  At  the  trial,  before  the  under-sheriff  of  Glou-  to  B.  or  order, 
cestershire,  it  appeared  that  the  note  was  made  by  Herbert  ^^£  °i5.^an- 
Herbert,  and  payable  to  the  order  of  a  person  described  not  sue  C.  «s 
therein  as  Mr.  Gvntmell^  (but  whether  or  not  he  was  the  the  promissory 
plaintiff  did  not  appear;)  that  it  was  not  indorsed  by  him,  "^!!:.    , 
but  that  it  was  indorsed  and  delivered  to  the  plaintiff  by  the  indorser 
Edward  Herbert,  the  defendant.     It  was  proved  that  ihe  cL^nw  can'b^ 
note,  when  due,  had  been  presented  to  Herbert  Herbert  svLed  as  dnw- 
for  payment  and  dishonoured,  and  that  the  defendant  had  ^^*  ?«*^* 
had  due  notice  of  non-payment.     The  question  at  the  trial 
was,  whether  Edward  Herbert  could,  under  the  circum- 
stanceSi  be  sued  as  the  maker  of  the  note.    The  under^ 
sheriff,  on   the  authority  of  Penny   v.  Inties{a),  was  of 
opinion  that  he  could,  and  a  verdict  was  accordingly  found 
for  the  plaintiff.     A  rule  nisi  was  subsequently  obtained  to 
set  aside  the  verdict,  and  for  a  new  trial,  against  which 

jR.  V,  Richards  now  shewed  cause.  The  question  in 
this  case  is,  whether  the  note,  not  having  been  indorsed  by 
the  party  to  whose  order  it  is  payable,  is  valid  as  against 
Edward  Herbert,  the  indorser,  so  as  to  enable  the  indorsee 
to  sue  Edward  as  the  maker.  In  Penny  v.  Innes,  the  payee 
of  a  bill  of  exchange  indorsed  it  specially  to  the  plaintiff, 
and  immediately  after  the  special  indorsement  the  defend- 
ant indorsed  the  bill,  and  then  the  plaintiff  indorsed  it. 
It  was  held  that  the  defendant's  indorsement  was  equivalent 
to  a  new  drawing  by  him,  that  he  was  liable  to  be  sued  by 
the  plaintiff  as  drawer,  and  that  a  fresh  stamp  was  not 
necessary.  Parke,  B.,  in  his  judgment  says,  '*  Every  in- 
dorser of  a  bill  is  a  new  drawer,  and  it  is  part  of  the  inhe- 
rent property  of  the  original  instrument,  that  an  indorsement 
(a)  1  Crompt.  Mees.  &  Rose.  439. 
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1886.         operates  as  against  the  indorser,  in  the  nature  of  a  new 
J"^^  drawing  of  the  bill  by  him ;  and  as  an  authority  for  this  several 

V.  cases  are  cited  in  the  note."     Plimlet/  v.  Westleif  [a)  is  at 

Herbert,  ^ariguce  with  Penny  v.  bmes.  In  that  case  the  defendftDt 
was  indebted  to  the  plfsintiff  in  a  9um  of  money  for  goods 
sold,  and  he  indorsed  to  them  a  promissory  note,  payable 
two  months  after  date^  but  in  which  the  words  "  or  order** 
were  omitted.  It  was  held  that  the  plaintiff  w«8  entitled 
to  recover  the  price  of  the  goods,  notwithstanding  be  had 
omitted  to  give  due  notice  of  the  dishonour  of  the  promis- 
sory note.  The  distinction  between  Penny  v.  Innet  and 
Plimley  v.  Westley  is  this, — that  in  the  latter  case  the  note 
was  not  payable  to  order,-Tin  the  present  case  the  note 
is  payable  to  order,  and  by  the  indorsement  became 
a  new  instrument  in  some  respects,  though  not  in  all. 
\^Paiteson,  J.  Do  the  authorities  go  so  far  as  to  say  that  an 
indorser  may  be  treated  as  the  maker  of  a  promissory  note  i 
It  appears  to  me  impossible  to  go  that  length.  It  may  be 
that  the  indorsee  of  a  bill  of  exchange  may  treat  each  of  the 
indorsers  as  a  drawer,  because  no  one  of  them  would  be 
deprived  of  notice.  The  maker  of  a  promissory  note  is  in 
the  same  situation  as  the  acceptor  of  a  bill  of  exchange. 
If  A,  makes  a  promissory  note  and  indorses  it  to  JS.,  and 
£•  to  C,  and  C.  to  D.,  if  every  indorser  is  to  he  considered 
as  a  drawer^  X).  might  sue  j8.,  although  he  had  no  notice 
of  the  non-payment  of  the  note.  Liitiedale,  J.  The  in- 
dorser of  a  bill  of  exchange  is  no  doubt  in  the  nature  of  a 
drawer,  but  th^  merchants  of  Hamburgh  and  Bordeaux 
would  be  much  surprised  to  hear  that  an  indorser  was  to 
be  taken  in  all  respects  as  a  new  drawer.] 

Busby,  in  support  of  the  rule.  The  plaintiff  has  declared 
in  an  in^proper  manner.  The  meaning  of  the  expression, 
that  every  indorser  of  a  bill  of  exchange  is  a  drawer,  is  not 
that  every  indorser  is  in  fact  a  new  drawer,  but  that,  accord- 
ing to  the  usage  and  custom  of  merchants,  every  person 

(a)  1  Bingh.  N.  C.  249. 
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who  puts  his  name  on  the  back  of  a  bill  of  exchange^  under- 
takes, in  the  event  of  that  bill  being  dishonoured,  and  due 
notice  thereof  being  given,  to  stand  in  the  situation  of  the 
drawer,  as  to  liability  to  the  holder.     It  is  remarkable,  that 
in  one  of  the  old  cases  (a),  an  indorser  is  described  as  being 
only  in  the  nature  of  a  new  drawer ;  and  it  is  submitted, 
that  in  declaring  against  the  indorser  of  a  bill  of  exchange, 
he  must  be  treated  as  the  indorser,  and  not  as  the  drawer. 
The  Court  has  already  pointed  out  the  distinction  between 
bills  of  exchange  and  promissory  notes,  and  upon  that  dis- 
tinction the  defendant  relies.     It  is  clear  that  the  signature 
of  the  maker  of  a  promissory  note  is  not  analogous  to  that 
of  the  drawer  of  a  bill  of  exchange,  but  to  that  of  the 
acceptor;  Heylyn  v.  Adamson{b).     If  the  indorser  is  to  be 
treated  as  a  new  maker,  there  is  a  new  contract,  and  a  fresh 
stamp  would  be  necessary.     There  cannot  be  two  several 
drawers  to  a  promissory  note,  any  more  than  two  several 
acceptors  to  a  bill  of  exchange;  Jackson  v.  Hudson (c)» 
The  plaintiflF  might  perhaps  have  declared  upon  the  pro- 
missory note,  in  this  case,  as  a  note  made  by  Herbert  Her- 
beri,  in  favour  of  Gmmiell  (the  payee),  and  delivered  by 
Cfwinnell  to  the  defendant,  who  indorsed  and  delivered  the 
note  to  the  plaintiff.     It  might  be  said  that  that  would  dis- 
close no  title  in  the  defendant;  but  the  answer  would  be, 
that  the  defendant  could  not  set  up  that  as  a  defence.     He 
undertook  (if  at  all)  as  indorser,  but  certainly  not  as  maker. 
No  doubt  this  would  be  a  novel  declaration,  but  it  would 
be  one  rendered  necessary  by  the  singularity  of  the  instru- 
ment declared  upon.    At  all  events,  whether  such  a  declara- 
tion would  be  good  or  not,  the  present  is  wholly  untenable. 

Lord  Denman,  C.J. — ^The  under-sheriff  misapplied  the 
case  of  Penny  v.  Innes.  It  is  said  that  the  defendant,  by 
his  indorsement,  became  a  new  maker.  It  may  be  in  the 
case  of  a  bill  of  exchange,  that  every  indorser  becomes,  as 

(a)  Brmlejf  v.  Frazier,  1  Stra.  (6)  2  Barr.  669. 

441.  (c)  JCarapb.  447. 
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1836.        it  were,  a  new  drawer,  but  that  is  not  the  case  with  respect 

^^^'^^'^^      to  a  promissory  note.     It  was  so  expressly  held  by  Chief 

,,.  Justice  Tindal,  in  Plimley  v.  Wesiley,  which  was  not  in- 

Herbert,      tended  to  overrule  the  case  in  the   Exchequer,  but  was 

distinguished  from  it. 

LiTTLEDALEy  J. — I  cauuot  Understand  how  there  can  be 
two  distinct  makers  of  the  same  instrument.  It  is  said  in 
Penny  v.  Innes^  that  every  indorser  of  a  bill  of  exchange  is  a 
hew  drawer.  I  cannot  say  that  the  language  there  used  ac- 
cords with  my  notions  upon  the  subject  of  bills  of  exchange. 
By  the  custom  of  merchants,  every  indorser  is  so  far  in  the 
situation  of  drawer,  that  he  is  only  liable  after  dishonour 
and  notice.  Here,  the  defendant  is  sought  to  be  charged 
as  the  maker  of  a  promissory  note,  to  whom  no  notice  is 
requisite.  This  case  more  resembles  Plimley  v.  Weslley 
than  Pefifiy  v.  Jrmes.  There  cannot  be  a  new  maker  of  a 
promissory  note,  without  cancelling  the  former  promise. 
In  Jackson  v.  Hudson^  it  was  said  by  Lord  Eilenborough, 
that  there  cannot  be  a  series  of  acceptors  to  a  bill  of  ex- 
change, and  I  do  not  see  how  there  can  be  a  series  of 
makers  of  one  promissory  note. 

Patteson,  J. — The  issue  in  the  present  case  is,  whether 
the  defendant  is  the  maker  of  the  promissory  note.  I  do  not 
think  there  is  the  slightest  conflict  between  the  case  in  the 
Common  Pleas  and  the  Exchequer,  if  the  distinction  be- 
tween bills  of  exchange  and  promissory  notes  be  attended 
to.  In  a  bill  of  exchange  the  indorser  is  in  the  nature  of  a 
new  drawer,  and  it  was  so  held  in  Penny  v.  Innes.  But 
the  maker  of  a  promissory  note  is  not  in  the  same  situation 
as  the  drawer  of  a  bill  of  exchange,  but  as  the  acceptor. 
"  If  the  indorser  of  a  promissory  note  were  considered  as  the 
maker,  he  would  be  liable  in  the  first  instance.  There  was 
a  point  raised  in  Plimley  v.  IVestley,  which  I  can  well  un- 
derstand, namely,  that  the  note  not  being  transferrabie  for 
want  of  ihc  Nvords  *'  or  order/'  the  plaintiffs,  who  were  in- 
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dorseesi  had  no  claim  against  the  makers  or  indorsers^  and 
thereforei  in  not  presenting  the  note,  were  guilty  of  no 
laches.  It  might  be  said  in  that  case,  that  each  of  the  per- 
sons who  indorsed  the  note  made  a  new  one.  The  words 
"  or  order"  are  introduced  in  the  note  in  question.  This 
case  is  much  more  like  that  o(  Jackson  v.  Hudson,  in  which 
it  was  held,  that  a  person  who  is  not  the  original  acceptor, 
but  who  put  his  name  on  the  bill  as  acceptor,  did  not  make 
himself  liable  as  acceptor,  but  in  so  doing  created  a  collo" 
teral  liability.  So  here,  the  defendant,  by  putting  his  name 
on  the  back  of  the  note,  does  not  become  the  maker,  but 
incurs  a  collateral  liability,  if  any.  I  observe  that  Tindal, 
C.  J.,  in  Plimley  v.  Westley,  cites  Hill  v.  Lewis  (a),  in 
which  the  instrument  was  a  goldsmith's  note,  which  is  the 
same  as  a  check  on  a  bank. 
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1836. 


GWINMELL 

V. 

Herbebt. 


Williams,  J. — There  is  no  conflict  between  the  cases. 
The  liability  of  the  defendant  has  been  as  much  misconceived 
as  it  has  been  misdescribed.  The  characters  of  the  maker 
and  indorser  of  promissory  notes  are  wholly  distinct;  the 
maker's  is  a  primary,  the  indorser's  a  secondary  liability. 


Rule  absolute. 


(a)  1  Salk.  132. 


llie  King  v.  John  Johnson. 

The  defendant,  an  inhabitant  of  the  township  of  Clotton 
Hoofield,  in  the  county  of  Chester,  appealed  against  the 
accounts  of  the  overseers  of  the  poor  of  that  township, 
which  accounts  commenced  in  the  year  1833,  and  ended 
the  25th  March,  1834.  This  appeal  was  dismissed,  and 
the  accounts  were  confirmed.  At  a  vestry  meeting,  held  for 
the  purpose  of  auditing  the  accounts,  Mr.  Johnson  was  pre- 
sent, and  the  only  objection  which  he  then  made  was,  that 


ExpeDses  in- 
curred by 
Of  erseers  ia 
resisting  an 
appeal  against 
their  accounts, 
cannot  be 
charged  to  the 
parish,  al- 
though such 
resistance  be 
sanctioned  by 
the  vestry. 
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for  payment  of  several  of  the  items  oo  vouchers  were  pro- 
duced;  the  accounts  were  subsequently  allowed  by  two 
,    V-  justices*     Under  the  head  of  incidental  expenses  in  the 

JOHHSOM* 

accounts,  are  the  following  items  : — 

£.  s.   d, 

JdIj  1.  Journey  to  Willi ngton  respecting  Mr.  Johntotis  ap- 
peal against  the  overseers'  accounts  .        .         .         .016 

Paid  for  stamps  and  paper 0    4    6 

6.  Paid  Mr.  Dutton,  ibr  attending  the  Quarter  Sessions  at 
Knutsfordy  supporting  the  appeal,  four  days,  at  7s.  6d. 
per  day 1  10    0 

Paid  Mr.  Wittetf  for  attending  the  Quarter  Sessions  at 
Knutsford,  supporting  the  appeal,  four  days,  at  7s.  6d, 

per  day 1  10    0 

17.  Paid  Mr  H.  Dutton,  for  attending  the  Quarter  Ses- 
sions to  support  the  appeal  against  the  overseers'  ac- 
counts, two  days 0  15    0 

Paid  Wtn,  Witter  for  the  same,  two  days  .        .    0  15    0 

Paid  Mr.  Hottage  for  preparing  for  trial,  attending  ses- 
sions, counsellors,  &c.  defending  the  appeal  against 
the  overseers'  accounts,  at  the  Quarter  Sessions  in 
July  and  October 23  11    4 

These  items  were  occasioned  by  a  former  appeal  which 
Mr.  Johnson  made  against  the  accounts  of  the  overseers  for 
the  year  1832,  and  ending  1833.  The  first  appeal  was  dis- 
missed, and  a  case  had  been  granted  for  the  opinion  of  the 
Court  of  King's  Bench,  which  neither  party  thought  proper 
to  bring  up. 

In  Easter  term  last^  Chandless  obtained  a  rule,  calling 
upon  the  prosecutors  to  shew  cause  why  the  allowance  by 
W.  S.  and  J.  T,  Esqrs.,  two  of  His  Majesty's  justices  of  the 
peace  for  the  county  of  Chester,  allowkig  the  accounts  of 
J.  G,  and  W.  FF.,  overseers*  of  the  poor  of  the  township  of 
Clotton  Hoo6e1d,  in  the  said  county,  from  the  9th  day  of 
April,  1833,  to  the  £^th  day  of  March,  1834,  and  also  au 
order  of  sessions  made  on  the  appeal  of  the  said  defendant 
against  such  accounts,  and  the  allowaiice  thereof,  on  the 
13th  day  of  October,  1834,  confirming  such  accounts, 
should  not  be  severally  quashed. 
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W.  H.  Wats&n  now  shewed  cause.  According  to  Rex  i836. 
V.  James  {a)y  the  Court  cannot  go  into  the  merits  of  the 
accounts.  The  only  question,  therefore,  is,  whether  the 
accounts  upon  the/nce  of  them  are  legal.  The  item  which 
it  is  supposed  will  be  objected  to  is,  the  bit!  of  the  former 
overseers  for  defending  ftn  appeal  against  their  own  ac- 
counts. The  parish  having  approved  of  their  accounts,  it 
was  their  duty  to  defend  them.  In  jRex  v.  Chotfer{b),  Taun- 
ton J.  laid  down  a  rule  as  to  what  an  overseer  might  charge 
in  his  accounts,  and  that  rule  would  seem  not  to  exclude 
the  present  item. 

Sir  W.  W.  Fotlett,  and  Chandlm,  contrj^.  It  was  laid 
down  in  Rex  v.  Gtoyer,  by  Taunton  J.,  that  an  overseer 
may  charge  the  expenses  of  an  appeal ;  but  the  word  ap- 
peal, as  used  by  Mr.  Justice  Taunton,  does  not  meaA  an 
appeal  against  the  overseers'  own  accounts,  but  a  parish 
appeal.  This  appeal  was  not  a  proceeding  in  which  the 
parish  had  an  interest ;  it  was  a  personal  charge  against  the 
overseers.  There  can  be  no  appeal  against  the  overseers' 
accounts  until  they  are  out  of  office.  In  Rex  v.  Justices  of 
Gloucestershire  {e),  one  overseer  appealed  against  the  ac* 
counts  of  the  other.  Surely  the  expenses  of  that  appeal 
are  not  such  a  charge  as  the  parish  ought  to  be  called  upon 
to  pay.  [Lord  Denman,  C.J.  Suppose  the  expenses  in- 
curred by  the  overseers  in  defending  their  accounts, 
amounted  to  a  very  lai^e  sum  of  money,  and  that  a  rule 
was  come  to  by  the  vestry  to  indemnify  the  overseers  for 
those  expenses  which  they  had  necessarily  incurred,  and 
the  magistrates,  knowing  that  by  the  practice  of  the  ses- 
sions nominal  costs  only  were  given,  allowed  the  accounts  ?] 
It  was  determined,  in  Hex  v.  Gwyer,  that  the  fact  of  the 
vestry  having  interfered  would  make  no  difference. 

(a)  3  Maale  &Selwr.  321.  Kirbjf  v.  Bannuter^  ante,  vol.  iii. 

lb)  Ante,  vol.  iv.  166;  S.C.  8  119;  5Bani.&Adol.l069;  Eaden 

Ad.  &E11.  226.  V.  TiUhmarth,  ante,  voL  lii.  712; 

(c)  1  Bam.  ft  Adol.  J ;  and  see  1  Adol.  &  £1. 691. 
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1836.  Lord  Dbnm  AN|  C.  J. — We  have  suggested  the  strongest 

Jj^"^^^*^      case  we  could,  and  even  in  that  case  the  payment  would  not 
V.  be  valid.     The  vestry  cannot  bind  all  the  inhabitants.    The 

Johnson.  ^^^  ^^  parliament  throws  upon  overseers  the  performance 
of  certain  duties,  and  they  can  only  charge  upon  the  parish 
those  expenses  which  are  necessarily  incurred  in  the  per- 
formance of  those  duties.  An  appeal  against  their  own 
accounts,  is  a  matter  personal  to  themselves,  and  they  can- 
not be  allowed  to  charge  the  expenses  attending  that  appeal 
to  the  parish. 

LiTTLEDALE,  J. — ^Thc  case  which  was  put  by  my  lord 
is  the  strongest  that  can  be  imagined.  The  vestry»  how- 
ever, have  no  power  to  alter  the  law,  or  to  render  legal 
payments  that  are  illegal.  The  justices  have  a  discretion 
as  to  the  costs  of  an  appeal  against  overseers'  accounts, 
and  they  might  obviate  any  hardships  which  overseers  might 
sustain  by  reason  of  a  parish  not  defending  an  appeal  against 
their  accounts. 

Patteson,  J. — I  cannot  suppose  any  possible  case  iu 
which  this  item  could  be  considered  legal.  If  I  could,  I 
should  be  inclined  to  support  its  validity. 

Williams,  J. — I  do  not  know  on  what  supposition  we 
can  legalize  this  payment. 

Rule  absolute.     Order  of  Sessions  quashed. 


The  King  v.  Isley  and  Wife. 

Testamentary    A.  WRIT  of  habeas  corpus  had  been  obtained  in  Hilary 

guardians,  ap-  ^^^^    jggQ    directed  to  Mr.  and  Mrs.  Jsku,  commanding 

pointed  under  '  ,  ,  . 

the  Stat.  12       them  to  bring   up  the  bodies  of  Matilda  Harris  and  Ben' 

Car,  2,  c.  94, 

s.  8,  are  entided  to  the  custody  of  their  infant  wards.     On  habeas  corpus,  the  Court 

ordered  children  to  be  taken  out  of  the  custody  of  their  next  of  kin,  aud  delivered  to 

thtir  testamentary  guardians. 
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jarnin  Harris^  infants^  the  former  of  the  age  of  eleven  years,         1836. 
and  the  latter  of  the  age  of  seven  years,  in  order  to  have     Jj^""!^^^ 
them  delivered  over  to  Samuel  Gregory  and  William  Wil-  i,. 

Hams,  their  testamentary  guardians,  appointed  by  the  will  of  ^  WT 
their  father.  The  testator  had  married  the  daughter  of 
Mr.  and  Mrs.  Isley^  and,  upon  the  death  of  his  wife,  the 
testator  had  written  to  Mr.  and  Mrs.  Jsley,  who  were  then 
resident  in  America,  requesting  them  to  return  and  take 
charge  of  the  children.  In  consequence  of  this  letter,  Mr. 
and  Mrs.  Isley  gave  up  their  business  and  returned  from 
America.  The  testator's  wife,  the  mother  of  the  children, 
had  always  expressed  an  anxiety  that  the  children  should  be 
under  the  protection  of  their  grandmother.  The  child 
Benjamin  Harris  was  of  weak  intellect ;  both  the  children 
were  in  a  delicate  state  of  health,  requiring  great  care  and 
attention:  and  Mrs. Js/ey,  having  had  the  custody  of  the  . 
children  for  three  years,  was  extremely  desirous  that  they 
should  continue  under  her  care  and  management,  and  that 
she  might  act  in  accordance  with  the  last  wish  expressed  by 
her  daughter. 

The  clause  in  the  will,  which  was  dated  the  l6th  of 
May,  1835,  was  as  follows: — ''And  I  appoint  the  said 
Samuel  Gregory  and  William  Wilkins  executors  of  this  my 
last  will  and  testament,  and  also  guardians  of  the  persons 
and  estates  of  my  children  ;  and  I  earnestly  request  that  my 
said  trustees  and  executors  will,  according  to  their  discre- 
tion, cause  my  said  children  to  be  properly  brought  up  and 
educated.''  By  the  testator's  marriage  settlement,  a  sum  of 
money,  about  3000/.,  was  limited  to  certain  trustees  for  the 
benefit  of  the  children  equally.  These  trustees  had  a  dis- 
cretionary power  to  expend  what  sum  they  thought  proper 
on  their  education,  l^he  guardians  alleged  that  Mr.  and 
Mrs.  Isley  were  illiterate  persons,  and  not  fit  to  have  the 
care  of  the  education  of  the  children.  In  support  of  the 
application  by  the  guardians,  an  affidavit  was  produced, 
made  by  the  brother  of  the  testator,  in  which  he  stated  that 
the  testator,  on  his  death-bed,  expressed  a  strong  desire  that 
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1836.  ^^^  guardians  should  have  the  care  of  his  children.  After 
the  obtaining  of  the  habeas  corpusi  and  before  cause  shewn, 
a  suit  in  Chancery  had  been  instituted. 


Tbe  KiMO 

V, 

Islet 
and  Wife. 


Addison  now  shewed  cause.  The  children  are  only  en- 
titled to  personal  property,  and  not  to  any  real  estate.  It  is 
questionable  whether  the  guardians  have  any  right  to  the 
custody  of  the  children.  Tbe  12th  Car.  %,  c.  M,  which 
first  gave  the  father  the  power  of  disposing  of  the  custody 
of  his  children  during  their  minority,  applies  only  to  cases 
in  which  the  children  would  have  a  guardian  in  socage. 
The  12  Car.  2,  c.  24,  is  intituled  ''  An  act  for  triung  away 
the  courts  of  wards  and  liveries,  and  teimres  hi  capite  and  by 
knight  service  and  purveyance  ;"  and  after  reciting  that  the 
courts  of  wards  and  liveries,  and  tenures  by  knight  service, 
had  been  more  prejudicial  to  the  kingdom  timn  they  had 
been  beneficial  to  the  king,  the  court  of  wards  and  liveries, 
and  all  wardships,  liveries,  primer  8eisin0,.aMl  ou8ter*le-mains, 
are  by  the  first  section  taken  away,  and  aH  fines  for  aliena- 
tion, and  tenures  by  knight  service,  are  abolished ;  aod  the 
£d,  3d,  4th,  5th,  6th,  and  7th  sections,  all  relate  to  tenures, 
or  the  incidients  to  the  tenures.  The  8th  section  enacts, 
*'  that  where  any  person  hadk  any  child  or  cl^ldren  under  tbe 
age  of  twaity-one,  and  not  married  at  the  time  of  his  death, 
it  shall  be  lawful  for  the  father  of  such  child  or  cbiidren, 
whether  born  at  the  time  of  the  decease  of  the  father,  or  at 
that  time  in  ventre  sa  mere,  or  whether  such  father  be  within 
the  age  or  of  full  age,  by  his  deed  executed  in  his  lifetime,  or 
by  his  last  will  and  testament  in  writing,  in  die  presence  of 
two  or  more  credible  witnesses,  in  such  manner,  and  from 
time  to  time  as '  he  shall  respectively  think  fit,  to  dispose  of 
the  custody  and  tuition  of  such  child  or  children,  for  and 
during  such  time  as  he  or  they  shall  respectively  remain 
under  the  age  of  twenty-one,  or  any  lesser,  time,  to  any  per- 
son or  persons  in  possession  or  remainder,  other  than  Popish 
recusants ;  and  that  such  disposition  of  the  custody  of  such 
child  or  children,  made  since  the  24th  of  February,  l646, 
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or  hereafter  to  be  made,  shall  be  good  and  eflFiectoal  against         1886. 
all  and   every  person  or  persons  claiming  the  custody  oi*    ^pc   tr 
tuition  of  such  child  or  children,  as  guardian  in  socage  or  v. 

otherwise."  It  is  apparent  from  the  language  of  this  section,  and  wrfe. 
as  well  as  from  the  previous  sections,  and  the  case  of  Bedell 
V.  Constable  (a),  that  the  legislature  only  intended  to  give 
the  father  power  to  appoint  guardians  in  lieu  of  guardians 
in  socage.  This  is  not  a  case  where  there  would  be  a  guar- 
dian in  socage  at  common  law,  and  therefore  the  statute 
does  not  apply. 

Under  the  circumstances  of  the  case  the  Court  will  not 
interfere.  The  rule  is  laid  down  by  Lord  Mansfield  in  Rex 
V.  Deluval(J}\  that  the  Court  was  a  diicretioiiary  Court. 
In  Lyon  v.  JBarkin  {c\  the  Court  of  Chancery  refused  the 
application  of  a  father  to  have  his  children  delivered  up  to 
him  by  an  aunt,  who  was  the  guardian  of  their  fortunes, 
with  a  discretionary  trust  for  their  maiatenance,  and  with 
whom  he  had  permitted  them  to  reside  for  a  long  time  ;  and 
in  a  note  to  that  case,  it  appears  that  Lord  Eldon  said,  that 
where  there  was  a  cause  in  Court  he  could  take  into  con- 
sideration many  circumstances  which  he  couM  not  on  an 
habeas  corpus.  In  this  case  a  suit  in  Chancery  is  pending, 
and  the  question  will  be  better  and  more  satisfactorily  de- 
cided in  that  Court.  It  is  said  that  Mr.  and  Mrs.  Isley  are 
not  the  proper  persons  to  have  the  custody  of  the  children, 
because  they  are  moving  in  a  lower  circle  of  life  than  that 
which  the  children,  from  their  fortune,  may  be  expected  to 
move  in.  But  it  is  to  be  recollected  that  the  father  sent  for 
Mr.  and  M/s.  Isley  for  the  very  purpose  of  placing  his 
children  under  their  care.  They  were  induced  to  give  up  a 
profitable  business  by  the  promise  of  the  father  that  they 
should  have  the  custody  of  the  children  during  their  mi- 
nority. Under  such  circumstances,  even  if  the  father  him- 
self had  claimed  the  children,  the  Court  would  not  have 
assisted  him. 

(a)  Vaughan,  177.  (c)  Jacob,  245. 

(6)  3  Barr.  1434. 
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1836.  Erie  aud  Leigh,  coning.     Testamentary  guardians  stand 

The  Kmn     ^"  '^^^  parentis,  and  have  the  same  species  of  right  to  the 
V.  custody  of  the  children  as  the  father  had.    The  present 

aad  Wife,  applicants  are  testamentary  guardians,  according  to  all  the 
provisions  of  the  statute  12  Car.  S,  c.  24.  The  8th  section 
requires  the  will  to  be  attested  by  two  witnesses  only ;  this 
will  is  attested  by  three.  It  is  not  laid  down  either  in 
Bedell  v.  Ctmstable,  or  in  any  other  case,  that  in  order  to 
confer  the  power  to  appoint  a  testamentary  guardian,  it 
must  be  only  where  there  would  be  a  guardian  in  socage. 
In  Lytton%  case  (a),  the  father  had  taken  away  the  child. 
In  Lord  TFestoeaM's  case  (6),  the  father  covenanted  by  deed 
to  let  the  mother  have  the  custody  of  their  infant  child 
in  case  of  a  separation.  On  their  separation,  the  mother 
took  the  child  with  her;  and  on  the  application  of  the 
father,  the  Court  of  Chancery  directed  the  child  to  be  re- 
stored to  him,  notwithstanding  his  covenant,  and  though  the 
child  was  a  female  and  only  six  years  of  age.  That  was  a 
much  stronger  case  than  the  present ;  for  here  the  under- 
taking of  the  father  was  by  letter  only.  It  is  clear,  there- 
fore, that  the  father  of  these  children  would  be  entitled  to 
their  custody  if  he  was  alive ;  and  if  so,  the  guardians  are 
entitled  to  it :  for  in  Butler  v.  Freeman  (c)  it  is  laid  down 
by  Lord  Hardwicke,  that  a  testamentary  guardian  by  statute 
has  all  the  remedies  at  law  which  the  father  had.  In  E^e 
v.  The  Countess  of  Shaftesbury  {d),  it  is  laid  down,  that  the 
power  of  the  testamentary  guardian  is  a  continuation  of 
the  parental  authority.  In  that  case  Chief  Justice  Eyre, 
having  been  appointed  testamentary  guardian  by  the  Earl  of 
Shaftesbury,  who  died  abroad,  petitioned  the  Lord  Chan- 
cellor that  the  person  of  the  infant  Earl  of  Shaftesbury 
might  be  delivered  over  to  him.  The  infant  was  at  that 
time  fourteen  years  of  age,  and  under  the  care  of  his  mo- 
ther, the  countess.  The  Lord  Chancellor  ordered  this  to 
be  done ;  observing  that  the  father,  by  the  statute,  had  a 

(a)  Cited  5  East,  223.  (c)  Ambler,  301. 

(6)  Jacob,  251,  in  the  notes,  (d)  2  Peere  Wms.  115. 
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right  to  dispose  of  the  guardianship  of  his  child  until  twenty- 
one,  and  that  having  done  so,  in  that  case  it  was  binding,  un-     j^^  ^^^^^ 

less  some  misbehaviour  was  shewn  in  the  guardian^  in  which  v. 

Islet 
case,  it  being  a  matter  of  trust,  the  Court  of  Chancery  had      ^^^^  wife. 

a  superintendence  over  it.     In  the  case  of  Rex  v.  John-' 

son  (a),  a  child  was  delivered  by  the  Court  to  the  guardian 

appointed  by  the  father's  will.     In  Comym's  Digest  (6),  it  is 

laid  down  that  the  testamentary  guardian  has  the  same  in- 

terest  as  the  guardian  in  socage.     It  is  not  disputed  that 

the  guardians  are  fit  to  have  the  custody,  and  that  Mr.  and 

Mrs.  Llty  are  illiterate  persons.     If  Mr.  and  Mrs.  Isley 

gave  up  their  business  in  consequence  of  any  promise  made 

by  the  testator,  their  remedy  is  on  the  contract. 

Lord  Denman,  C.  J. — I  do  not  think  that  we  have  any 
discretion  in  this  case.  It  is  not  denied  that  this  is  the 
actual  will  of  the  testator.  He  has  by  his  will  appointed 
certain  persons  to  be  the  guardians  of  his  two  children. 
Under  these  circumstances,  although  our  discretion  cannot 
be  so  bound  as  to  require  us  to  hand  over  the  children  in- 
stantly, yet  we  are  bound  not  to  interpose  any  great  delay 
in  enforcing  the  rights  of  the  guardians,  which  have  been 
thrown  upon  them  by  virtue  of  the  statute.  It  is  not  shewn 
that  the  guardians  are  unfit  to  receive  the  children  into  their 
care. 

LiTTLEDALE,  J. — The  testamentary  guardians  are  placed 
by  the  statute  on  the  same  footing  as  fathers.  If  there  had 
been  any  suggestion  that  the  testator  did  not  know  what  he 
was  about  when  he  inserted  this  provision  in  his  will,  that 
might  be  a  reason  for  delaying  our  judgment.  The  will, 
however,  is  admitted  to  be  good.  It  is  suggested  that  the 
case  is  before  the  Court  of  Chancery,  and  if  we  were  cer- 
tain that  the  question  would  be  speedily  determined  in  that 

(a)  1  Stra.  579 ;  2  Lord  Raym.      Rex  v.  Smith,  2  Stra.  98S. 
1334;     8    Mod.  Q\4.      And   see  (6)  Title  Gar</Mifi,  (£ 2.) 
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Coorti  that  would  be  a  reason  for  postponing  our  jadgmeot 
Tkat  does  not,  however,  appear  to  be  the  case. 

J*"T-  Patteson,  J. — This  case  was  before  me  at  chambers. 

I  thought  I  was  not  bound  to  interfere,  because  it  did  not  ap- 
pear to  me  clear  that  the  father  intended  to  change  the  cus- 
tody. It  is  said  that  the  question  will  be  raised  before  the 
Court  of  Chancery,  but  as  there  seems  no  chance  of  a  spetdg 
determination,  we  must  determine  the  question,  and  the  stiict 
legal  right  of  the  guardians  must  fH-evail. 

Williams,  J.  was  absent  {a). 

(a)  Btx  ¥.  Greenkill,  ante,  344. 


Painter  v.  The  Liverpool  New  Gas  and  Coke 
Company. 

An  act,  in-  XROVER  for  certain  coaches,  harness,  and  horses.  Plea, 
eascompa^^^  ^^^^  ^^^^^  ^^^  passing  of  an  act  of  parliament,  made  4  Geo.  4, 
enacts,  that  in  for  lighting  with  oil  gas  the  town  of  Liverpool,  and  certain 

who  shall  con-  places  adjacent  thereto  (a),  the  plaintiff  was  indebted  to  the 

tract  with  the 

Company  for         (a)  The  71  st  section  of  this  act      any  party  or  parties,   who  shall 

gas,  shall  oe-     was  as  follows: — ^*' That  in  case      contract  with  the  Company,  or 

gleet,  after 

ten  days  after  demand  made,  to  pay  the  gas  rents,  sach  rents  may  be  recovered  by  the 

Company  by  warrant  under  the  hand  and  seal  of  a  justice  of  the  peace,  and  that  it  shall 

be  lawful  for  the  Company,  with  such  warrant,  to  levy  the  sums  so  due  and  owing  as 

aforesaid  by  distress  and  sale. 

Held, — first,  that  the  granting  of  the  warrant  was  a  judicial,  and  not  merely  a  minis- 
terial act;  and  that  therefore  a  magistrate  could  not  issue  a  warrant  without  a  previous 
summons. 

Secondly,  that  although  an  officer  executing  such  a  warrant  might  justify  under  it, 
yet  that  the  Company  who  procured  the  warrant,  and  interfered  in  the  execution  of  it, 
could  not. 

Semble,  that  in  no  case  can  a  magistrate  issue  a  warrant  of  distress  in  the  nature  of 
an  execution,  without  previously  summoning  the  party  whose  goods  are  to  be  distrained, 
in  order  that  he  may  have  an  opportunity  of  being  heard. 

Semblct  that  the  22  Geo,  9,  c.  233,  s.  1, — which  enacts,  that  in  all  cases  where  any 
justice  of  the  peace  shall  be  required,  by  any  act  of  parliament,  to  issue  a  warrant  of 
distress  for  levying  any  penalty  or  sum,  the  justice  may  by  such  warrant  order  the 
goods  so  to  be  distrained  to  be  sold  within  a  time  therein  limited,  so  as  such  time  be 
not  less  than  four  or  morie  than  eight  days, — applies  only  where  the  granting  of  the  war^ 
rant-ts  njitdicial  act. 
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defeodantB  in  12L  185.  for  gas  supplied  by  the  defendaats 
to  the  plaintiffs;  that  one  W,  H.  Parkinson,  being  a  col- 
lector of  and  acting  under  the  authority  of  the  defendants, 
left  a  densand  in  writing  at  the  place  of  business  of  the 
plaintiff,  and  required  hioi  to  pay  to  the  defendants  IS/. 
18i. ;  that  more  than  ten  days  afterwards,  Parkinson  pre- 
ferred a   complaint  against  the  plaintiff  for  the  premises 


737 

1836. 
Paintbr 

V, 

The  Li  VSR- 
POOL  Gai 
Company. 


agree  to  take,  use,  or  enjoy  the 
benefit  of  the  said  gas^  shall  re- 
fuse or  neglect,  after  the  space  of 
ten  days  after  demand  made,  or 
left  in  writing  at  the  place  or 
places  of  ahode,  or  business  of 
such  party  or  parties,  to  pay  the 
rents  or  sum  or  sums  of  money 
then  due  for  such  gas  to  the  Com- 
pany, it  shall  be  lawful  for  the 
Company  to  cause  the  pipe  or 
pipes  furnishing  such  gas,  and 
commaoicatiiig  with  any  main  or 
mains,  pipe  or  pipes,  or  other 
works,  and  whether  such  pipe  or 
pipes  shall  be  the  property  of  the 
Company  or  otherwise,  to  be  cut 
o^  or  in  aay  other  manaer  sepa- 
rated from  the  main  or  mains, 
pipe  or  pipes,  or  works  with  which 
the  same  shall  communicate,  and 
tu  caase  such  gas  to  be  stopped 
from  running  or  issuing  through 
the  same,  and  that  the  rent  or 
rents,  sum  or  sums  of  money 
then  due  from  any  such  party  or 
parties  to  the  Company  for  such 
g9Sa  as  also  any  other  rent  or  rents, 
sum  or  sums  of  money  due  and 
owing  to  the  Company  for  gas  sop- 
plied  by  them  to  any  person  or 
persons,  shall  and  may  be  reootered 
by  the  Company  or  their  clerk,  or 
superintendent,  or  any  person  or 
persons  acting  under  their  autho- 
rity, by  warrant  under  the  hand 
and  seal  of   any  justice  of  the 


peace  for  the  town  of  Liverpool 
or  county  of  Lancaster  (as  the 
case  may  require) ;  and  it  shall  be 
lawful  for  the  Company,  or  their 
cleii  or  superiatendenty  or  any 
person  or  persons  acting  under 
their  authority,  with  such  warrant 
to  levy  the  said  sum  or  sums  so 
due  and  owing  as  aforesaid,  by 
distress  and  sale  of  the  goods  and 
chattels  of  the  party  or  parties  so 
neglecting  or  refusing  to  pay  the 
same,  rendering  the  overplus  (if 
aiiy)  to  such  party  or  parties,  after 
deducting  the  necessary  charges 
of  such  distress  and  sale,  or  the 
same  may  be  recovered  in  the 
Borough  Court  of  Liverpool,  or  in 
any  of  His  Majes^'s  Courts  of 
Record  in  England. 

*  That  any  body  or  bodies  corpo- 
rate or  collegiate,  or  any  other  per- 
son or  persons  whatsoever^  think- 
ing himself,  herself,  or  themselves 
aggrieved  by  any  rule,  bye-law,  or 
order  of  the  Company,  or  any 
thing  done  in  pursuance  thereof, 
or  by  the  order  or  determination 
of  any  justice  or  justices  of  the 
peace,  in  pursuance  of  this  act, 
may,  within  four  calendar  months 
after  the  cause  of  complaint  shall 
have  arisen,  appeal  to  the  justices 
of  the  peace  at  the  General  Quar- 
ter Sessions  of  the  Peace  to  be 
held  in  and  for  the  said  borough 
or  county/' 
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aforesaid,  beforeJ.il.,  then  being  one  of  His  Majesty's 
justices  of  the  peace  for  the  county  of  Lancaster,  who 
thereupon  made  a  warrant  under  his  hand  and  seal,  di- 
rected to  the  sub-bailiiFs,  head  constables,  and  assistant 
constables  in  and  for  the  borough  of  Liverpool,  and  also  to 
the  said  William  Henry  Parkinson  and  John  Hampson,  and 
their  assistants,  and  thereby  then  authorized  and  com- 
manded them,  every  or  any  of  them,  that  upon  the  goods 
and  chattels  of  the  said  plaintiflF  they  should  levy  the  sum 
of  1^/.  18s.;  for  that  he  being  a  person  who  had  contracted 
with  the  defendants  to  take  the  benefit  of  the  gas  from  the 
defendants,  did  refuse  and  neglect,  after  the  demand  left  in 
writing  at  the  place  of  business  of  the  plaintiff,  to  wit,  on 
the  11th  day  of  November,  a.  d.  1834,  to  pay  the  sum  of 
12/.  185.,  being  the  rent  due  to  the  defendants  from  the 
plaintiff,  for  gas  consumed  by  the  plaintiff;  contrary  to  the 
form  of  the  statute  in  such  case  made  and  provided,  whereof 
the  plaintiff  was  duly  convicted,  and  for  levying  thereof 
they  were  to  seize,  take,  and  carry  away  the  said  goods  and 
chattels ;  and  if  in  five  days  after  such  seizure,  the  said  sum 
of  12/.  185.,  together  with  the  reasonable  charges  of  taking 
and  keeping  the  same  goods  and  chattels,  should  not  be 
paid,  then  (after  the  expiration  of  the  said  five  days)  they 
were  to  make  sale  thereof,  or  of  so  much  thereof  as  should 
be  sufficieut  to  levy  the  said  sum  of  12/.  18^.,  and  after  the 
levying  thereof,  if  any  overplus  should  remain  of  the  said 
goods  and  chattels,  or  of  the  money  arising  by  sale  thereof, 
they  were  to  render  such  overplus  to.  the  plaintiff,  the  reason- 
able charges  of  taking,  keeping  and  selling  .the  said  goods 
and  chattels,  being  out  of  the  said  overplus  money  first 
deducted ;  but  in  case  sufficient  distress  could  not  be  found, 
then  and  in  such  case  they,  by  a  return  to  the  said  warrant, 
were  forthwith  to  certify  the  same  to  the  said  justice ;  and 
that  Parkinson,  acting  under  the  authority  of  the  defend- 
ants, did  seize,  take,  and  carry  away,  under  and  by  virtue 
of  the  warrant,  the  goods  and  chattels  mentioned  in  the 
declaration,  and  afterwards  sold  the  same. 


TRINITY  TERM,  VI  WILL.  IV. 

Replication,  tbat  tbe  plaintiff  was  not  at  any  time,  before 
the  said  J.  A.  made  the  said  warrant,  summoned  or  warned 
to  answer  the  said  complaint  of  Parkinson  for  tbe  said  sup- 
posed debt,  before  J,  A.  or  any  other  of  His  Majesty's  jus- 
tices of  the  peace ;  nor  did  he  before  then  have  notice  of 
such  complaint,  nor  did  he  appear  before  the  said  J.  A.,  or 
any  other  of  His  Majesty's  justices  of  the  peace,  or  any  offi- 
cer or  person  whatever,  authorized  or  empowered  to  hear 
tbe  said  complaint,  to  answer  the  said  complaint. 

Rejoinder,  that  tbe  gas  so  supplied  by  the  defendants  to 
the  plaintiffs,  was  supplied  subsequently  to  the  passing  of 
the  said  act  of  4  Geo.  4. 

Demurrer,  and  joinder  in  demurrer  (a).  ■ 
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Wighiman^  in  support  of  the  demurrer.  The  plaintiff 
ought  to  have  been  summoned  before  a  warrant  was  issued. 
In  all  cases  where  a  statute  is  contravened,  the  offender 
should  be  summoned  before  he  is  convicted;  Rex  v. 
Justices  of  Stafford  (fi).  The  71st  section  of  the  act  gives 
the  Company  power  to  recover  the  rent  due  for  gas  by  this 
summary  proceeding  before  a  magistrate,  and  also  by  ac- 
tion. If  the  Company  had  adopted  the  latter  course,  the 
party  would  have  had  an  opportunity  of  pleading  any  matter 
of  excuse  he  might  have  for  not  complying  with  the  demand. 
The  legislature  obviously  intended  that  the  party  should 
have  tbe  same  opportunity  of  being  heard,  whatever  mode 
of  proceeding  the  Company  adopted.     The  party  may  have 


(a)  Tlie  note  of  the  point  to  be 
argued  was  ns  follows :  —  The 
main  point  for  argument  in  this 
case  is,  whether  or  not,  before 
granting  the  warrant  set  forth  in 
tbe  pleadings,  tbe  plaintiff  ought 
not  to  have  been  summoned  or 
warned  to  appear  before  the  ma- 
gistrate to  answer  the  complaint, 
or  to  have  appeared  before  him. 
The  plaintiflf  contends  that  he 
ought  to    have   been,    and    that 

VOL.  VI.  3 


therefore  the  warrant  and  pro- 
ceedings under  it  were  illegal. 
The  defendants  contend  tbat  they 
demanded  the  rent  pursuant  to 
the  71st  section  of  the  4  Geo,  4, 
and  tbat  their  proceedings  were 
regular  without  any  summons,  no 
summons  being  required  by  the 
act  or  otherwise,  and  that  at  all 
events  no  action  is  maintainable 
under  the  circumstances. 
(6)  Ante,  v.  94. 
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had  a  sufficieot  answer  to  the  demand.  [Utikdale^  J.  He 
may  have  paid  the  money,  or  none  may  have  been  due,  yet 
he  has  had  no  opportunity  of  being  heard.  Paiteson,J,  By 
the  73d  sectioUi  an  appeal  is  given  against  the  order  and 
determination  of  the  justices.  If  there  is  to  be  a  determi- 
nation  the  party  should  be  heard  (a).  If  the  order  is  a 
ministerial  act,  there  is  no  appeal  against  it.]  This  act 
does  not  give  greater  power  than  43  JElix*  c.  2.  The  fourth 
section  of  that  act  provides,  that  the  overseers  may  levy  **  as 
well  the  said  sums  of  money  and  all  arrearages  of  every  one 
that  shall  refuse  to  contribute  according  as  they  shall  be 
assessed,  by  distress  and  sale  of  the  offender's  goods."  It 
has  been  decided,  that  before  a  distress  warrant  is  issued 
under  this  statute,  the  party  must  be  summoned,  [Lord 
Denman,  C.  J.  The  words  in  this  statute  are  different  from 
those  in  the  43  Eliz.  You  can  therefore  only  resort  to  the 
general  principle.]  In  Rex  v.  Benn  (6)  Lord  Kenyan  laid 
down  this  general  rule  :  ''  A  summons  must  precede  a  war- 
rant of  distress,  which  is  in  the  nature  of  an  execution.  On 
the  summons  the  party  may  shew  a  sufficient  reason  to  the 
magistrates  why  a  warrant  of  distress  should  not  issue ;  as 
for  instance,  that  he  has  already  paid  the  assessment  to  one 
of  the  parish  officers,  who  has  not  accounted  for  it.  But 
it  is  an  hivariable  maxim  of  our  law,  that  no  man  shall  be 
punished  before  he  has  an  opportunity  of  being  heard; 
whereas  if  a  warrant  of  distress  were  to  be  issued  without  any 
previous  summons,  the  party  would  have  no  opportunity  of 
shewing  cause  why  the  execution  should  not  be  awarded 
against  him  (c).    [Patiewn,  J.  Several  penalties  are  imposed 


(fl)  Vide  Cox  V.  Coleridge,  1 
Barn.  &  Cress.  37;  2  Dowl.  & 
Ryl.  86 ;  JRtfjr  V.  WhateUy,  4  Man. 
&  Ryl.  437  n.,  438  n. ;  Daubney 
V.  Cooper,  10  Barn.  &  Cress.  S37 ; 
5  Man.  &  Ryl.  314. 

(6)  6  T.  R.  198. 

(c)  No  action  lies  upon  the 
judgment  of  a  colonial  court,  if  the 


defendant  was  never  served  with 
process,  and  had  no  opportunity  of 
defending  the  suit ;  notwithstaod* 
ing  that,  by  the  practice  of  such 
Court,  plaintiffs  are  authorized  to 
proceed  upon  a  return  of  "ser- 
vice, by  nailing  a  copy  of  the  de- 
claration to  the  court-house  door.** 
Buchanan  v.  R»nA*er,  1  Campb. 
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by  the  act,  recoverable  by  summary  conviction.  Accordingly 
it  must  be  contended  on  the  other  side  that  every  one  of 
those  penalties  may  be  recovered  by  a  warrant  without  a 
summons.]  The  argument  on  the  part  of  the  defendants 
will  bci  that  because  the  act  does  not  in  terms  require  a 
summons  to  be  issued,  therefore  it  is  not  necessary.  [Lf7- 
tledakf  J.  Under  the  Malicious  Trespass  Act  (7  &  8  Geo  A, 
c.  SO,  8.  24,)  there  may,  in  one  case,  be  a  warrant  with- 
out a  summons,  but  that  is  in  the  nature  of  a  criminal  pro- 
ceeding. 
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Cowling  (with  whom  was  OgU)  contra.  The  argument 
in  support  of  the  demurrer  amounts  to  this, — that  a  sum- 
mons  must  iu  all  cases  be  taken  out  before  a  distress  war- 
rant can  issue,  unless  the  statute  expressly  directs  the  con- 
trary ;  and,  secondly,  that  the  subsequent  proceedings  are 
altogether  void. 

Assuming  for  the  present  that  a  summons  ought  to  have 
issued,  the  warrant  was  not  void,  but  only  erroneous,  as  the 
magistrate  had  jurisdiction,  and  a  party  would  be  justified 
in  acting  under  the  warrant.  This  is  laid  down  in  the 
Marshabea  case  (a),  and  in  H'M  v.  Butchelor{b).  In  the 
latter  case,  a  distress  warrant  had  issued  under  212  Car*  2, 
c.  12,  for  a  sum  of  money  for  not  repairing  the  highway. 
By  that  statute  justices  are  authorized  on  complaint,  if  the 


First  point: 
The  warrant, 
though  impro- 
perly issued,  a 
sufficient  justi- 
fication to 
those  acting 
under  it. 


63.  So,  to  entitle  a  defendant  to 
avail  himself  of  a  payment  made 
by  him,  as  garnishee  in  a  foreign 
attachment  in  a  colonial  court,  it 
mutt  be  shewn  that  the  now 
plaintiff  was  nmmcned  to  appear  in 
the  Court,  or  at  least  that  he  once 
resided  within  the  jurisdiction. 
Cvoanv.  Siewart,  1  Stark.  N.P.  C. 
626.  And  see  Ryan  v.  Simpaon, 
10 Mod.  845;  Rex w Hale, ODovfl 
&  Ryl.  84;  Re^y,  Commiru,  8 
Dowl.  k.  Ryl.  344 ;  Fisher  v.  Lane, 
3  Wits.  997,  and  2  W.  Bin.  834; 


M*Daniel  v.  Hughet,  3  East,  367. 
But  if  a  summons  be  awarded 
against  the  defendant,  a  return 
of  non  est  inventus  et  nihil  habet, 
is  sufficient  ground  to  support  a 
foreign  attachment,  and  it  is  not 
necessary  that  the  defendant  should 
be  actually  summoned.  See  fia- 
fington  V.  Macmorrii,  6  Taunt. 
3S8;  and  see  SYir^ti/'soase,!  Wros. 
Saund.  67  u. 

(a)  10  Co.  Rep.  68  b. 

(b)  1  Ventr.«73;  S.C.  Freeman, 
396,  447,  488. 
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party  charged  have  no  reasonable  excuse,  to  issue  their 
warrant,  so  that  by  the  express  words  of  the  statute  it  was 
necessary  to  issue  a  summons,  yet  the  Court  held,  that 
although  no  summons  had  been  issued,  the  party  was  justi- 
fied in  acting  under  the  warrant.  It  has  been  suggested, 
that  if  the  party  had  been  summoned,  he  might  have  given 
some  excuse  or  reason  why  he  had  not  satisfied  the  demand. 
It  is  not  to  be  assumed  that  he  had  any  excuse,  but  that 
suggestion  may  be  answered  in  the  words  of  Haky  C.  J. 
in  Webb  v.  Batchelour :  **  You  might  have  gone  to  the 
justice,  though,  after  the  distress,  before  it  was  sold,  if 
you  had  any  excuse."  In  the  present  case,  four  days  in- 
tervened between  the  distress  and  the  sale,  and  this  was 
done  in  pursuance  of  the  27  Geo.  £,  c.  20  (a).  In  that  in- 
terval, the  party  might  apply  to  the  justice.  [LittledaU, 
J,  How  could  the  justice  have  relieved  the  plaintiff,  if  he 
had  applied  to  him  ?]  He  might  have  ordered  a  restoration 
of  the  goods.  The  plaintiff  has  in  truth  sustained  no  injury, 
as  it  must  be  taken  that  he  owed  the  money.  Even  if  he 
has  sustained  an  injury,  he  has  mistaken  his  remedy.  His 
proper  remedy  was  an  action  on  the  case  against  the  Com- 
pany, for  causmg  a  warrant  to  be  issued  without  a  previous 
summons.    Where  a  conviction  has  been  obtained  without 


(a)  Which,  after  reciting  that 
by  many  acts  of  parliament  jus- 
tices of  the  peace  are  empowered 
to  issue  warrants  for  tlie  distress 
and  sale  of  goods  and  chattels, 
but  the  chaises  of  distraining,  keep- 
ing, and  sale  of  such  goods  and  chat- 
tels are  not  provided  for  in  all  the 
said  acts,  nor  is  there  a  time  in  all 
cases  limited  for  the  sale  thei'e- 
of,  whereby  inconveniences  have 
arisen;  for  remedy  thereof,  en- 
acts, ''  That  in  all  cases  where 
any  justice  or  justices  of  the  peace 
is  or  are,  or  shall  be  required  or 
empowered,  by  any  act  or  acts 
now  in  force,  or  hereafter  to  be 
made,  to  issue  a  warrant  of  dis- 


tress for  the  levying  of  any  penalty 
inflicted,  or  any  sum  of  money  di- 
rected to  be  paid  by  or  in  conse- 
quence of  such  act  or  acts,  it  shall 
be  lawful  for  the  justice  or  justices, 
granting  such  warrant  therein,  to 
order  and  direct  the  goods  and 
chattels  so  to  be  distrained,  to  be 
sold  and  disposed  of  within  a  cer- 
tain  time  to  be  limited  in  sudi 
warrant,  so  as  such  time  be  not 
less  than  four  days,  or  more  than 
eiglit  days,  unless  the  penalty,  or 
sum  of  money  for  which  such  dis- 
tress shall  be  made,  together  with 
the  reasonable  charges  of  ukiag 
and  keeping  such  distress,  be 
sooner  paid." 
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the  issuing   of  a  summons,  this   Court  will  set  it  aside,        1836. 


ami  they  will  not  compel   magistrates   by  mandamus   to 
issue  a  warrant,  without  first  issuing  a  summons ;  but  if  v. 

a  warrant  has  actually  issued  without  a  summons,  the  party  '"^^  ^'gb*^" 
executing  it  is  not  a  trespasser.  In  Regina  v.  Dyer  (a),  Company. 
Powell,  J.  said,  ''  That  if  an  action  were  brought  against 
an  officer  in  execution  of  this  conviction,  it  would  not  lie  ; 
for  an  erroneous  conviction  would  justify  him,"  In  Ackerley 
V.  Par/:i//«o/i(6),thejudge  had  jurisdiction  over  the  subject- 
matter,  but  the  process  issued  against  the  plaintiff  was  void. 
It  was  held  that  the  party  acting  bonft  fide  under  the  war- 
rant was  justified.  [Patteson,  J.  This  is  not  an  action 
against  the  party  executing  the  warrant,  but  it  is  against  the 
Company,  who  procured  the  warrant.]  The  only  conver- 
sion in  this  case  was  the  sale,  and  that  was  made  under  the 
warrant. 

The  magistrates  were  not  bound  to  issue  a  summons  Second  point: 
before  granting  their  warrant.  This  Court  will  not  grant  a  aummonsne- 
mandamus  to  compel  magistrates  to  issue  a  warrant  with-  cessary. 
out  having  previously  issued  a  summons ;  but  the  cases  on 
this  subject  go  no  further  than  that.  A  distinction  has  al- 
ready been  pointed  out  between  the  cases  on  43  Eliz.  c.  £, 
and  those  on  the  present  act.  Under  the  latter  the  magis- 
trates act  only  ministerially,  like  commissioners  of  bank- 
rupt. The  intention  of  the  legislature  was,  that  the  Com- 
pany should  have  the  same  remedy  by  distress  against  the 
consumers  of  their  gas,  as  a  landlord  has  against  his  tenant. 
The  hardship  is  not  greater  in  that  case  than  in  this.  In 
the  very  section  which  gives  the  power  of  applying  for  a 
warrant,  the  word  ''  rent"  is  used.  In  all  probability  the 
legislature  required  that  an  application  should  be  made  to  a 
justice  of  the  peace  for  a  warrant  of  distress,  rather  than 
that  the  Company  themselves  should  distrain  without  a 
warrant,  to  avoid  breaches  of  the  peace.  It  is  said  that 
the  warrant  might  be  issued  after  the  party  had  paid ;  but 
so  it  may  also  be  said  that  a  landlord  might  distrain  for 

(a)  G  Mod.  41.  (6)  3  Maule  &  Selw.  41 1. 
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rent  after  it  had  been  paid.  If  the  landlord  did  so,  the 
tenant  would  have  his  remedy  by  action,  and  in  the  present 
case  the  consumer  may  maintain  an  action  if  the  Company 
improperly  obtain  a  warrant.  [Patteson,  J.  The  warrant 
has  given  five  days  for  payment.]  That  is  by  reason  of  the 
Stat  £7  Geo.  £,  c.  £0.  [Pattesoti,  J.  That  sUtute  does  not 
apply  where  the  magistrate  merely  acts  ministerially.  The 
local  act  does  not  limit  any  time.  The  magistrate  therefore 
exercises  his  discretion  in  this  respect  against  the  parties 
obtaining  the  warrant.  Can  it  be  said  that  the  magistrate 
acts  nunisterially,  when  throughout  he  appears  to  actjWi- 
ciaUy  ?]  If  the  justice  acted  judicially,  the  want  of  a  sum- 
mons is  merely  an  error,  and  the  party  executing  the  warrant 
is  justified.  If  the  justice  acted  ministerially!  he  was  not 
bound  to  summon.  If  an  inferior  Court  having  jurisdiction 
proceeds  inverso  ordine,  and  issues  a  capias  before  issuing 
a  summons,  the  proceeding  is  not  void,  but  only  erroneous, 
and  no  action  can  be  maintained  for  false  imprisonment 
against  the  party  acting  under  the  capias. 


fVightmatip  in  reply.  The  warrant  in  this  case  is  bad  on 
the  face  of  it,  and  shews  an  excess  of  jurisdiction.  Even  as 
to  officers  executing  a  warrant,  if  it  be  bad  on  the  face  of  it, 
they  are  liable  to  an  action;  Groom  v.  Forr€iter(a).  If  a 
plaintiff  causes  a  void  process  to  be  issued,  under  which  a 
party  is  arrested,  he  is  liable  to  an  action  for  false  imprison^ 
ment :  Parzonsy.  Lloyd  (Jb).  The  defendants  in  this  case 
are  not  the  persons  executing  a  warrant,  but  they  are  the 
persons  procif ring  it.  [Patteson,  J.  Was  the  summons  set 
out  in  the  warrant  in  fVebb  v.  Batchelour  ?]  The  remedy 
given  to  the  Company  in  such  a  case  as  this,  is  said  to  be 
like  that  which  a  landlord  has  against  his  tenant  for  rent; 
but  the  remedy  in  this  case  is  more  summary,  because  the 
distress  may  be  instantly  sold ;  and  this  distress,  being  in 
the  nature  of  an  execution,  would  not  be  replevisable. 


(a)  5  Maule  &  Selw.  514< 


(6)  3  W.  Bla.  845. 
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Cowling.  It  does  not  appear  that  any  summons  was  men- 
tioned in  the  warrant  in  fVebb  v.Batchelour,  but  if  there  had 
been  it  is  immaterial^  for  it  is  said  by  Lawrence,  J.,  in  Welch 
▼.  Nashua),  "that  the  justices  cannot  give  themselves  juris- 
diction in  a  particular  case,  by  finding  that  as  a  fact  which 
is  not  the  fact." 
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Lord  Denman,  C.  J. — The  first  question  is,  whether 
the  warrant,  as  set  out  in  the  plea,  is  so  far  good  as  to  jus- 
tify any  person  who  acted  under  it.  It  is  supposed  to  be  a 
good  warrant  under  the  provisions  of  the  7l8t  section  of  the 
local  act,  and  on  this  point  it  becomes  necessary  for  us  to 
consider,  on  general  principles,  whether  magistrates,  autho- 
rized by  statute  to  grant  a  warrant,  by  way  of  execution, 
may  issue  that  warrant  without  previously  summoning  the 
party  against  whom  the  process  is  awarded.  This  has  not 
yet  been  decided  in  any  case,  for  although  Lord  Kent/on 
gives  an  opinion  upon  it  in  Rex  v.  Benn  {b),  yet  it  was  not 
necessary  to  the  decision  in  that  case.  Considering  the 
subject  of  the  warrant  in  the  present  case,  I  am  of  opinion 
that  no  warrant  ought  to  have  been  issued  until  the  party 
had  been  summoned.  The  warrant  states  that  the  plaintiff 
is  convicted  of  having  contracted  with  the  defendants  for  a 
supply  of  gas  from  them,  and  of  having  refused,  after  de- 
mand made  in  writing,  to  pay  the  rent  due  to  them  for  gas 
consumed  by  him.  The  act  authorizes  the  issuing  of  a 
warrant,  if  the  party  should  refuse  or  neglect  to  pay.  The 
terms  of  the  act  and  of  the  warrant,  referring,  as  it  does,  to 
a  conviction,  make  it  evident  that  the  party  ought  to  have 
been  summoned,  that  he  might  have  an  opportunity  of  shew- 
ing that  nothing  was  due,  or  that  he  had  not  refused  to  pay, 
or  that  he  had  an  excuse  for  not  paying.  We  are  called 
upon  by  general  principles  to  declare  that  this  warrant  is 
illegal,  because  the  party  had  not  an  opportunity  of  shewing 
why  he  onght  not  to  be  convicted.  It  is  certainly  quite  pos- 
sible that  a  warrant  may  be  illegal,  and  yet  that  a  party  may 

(a)  8  East,  403.  (b)  6  T.  R.  198. 
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be  justified  in  executing  it.  A  warrant  is  a  justification  to 
oflScerSy  because  they  are  not  the  judges  of  the  legality  of 
the  process  which  they  are  called  upon  to  execute.  On  this 
principle,  acts  of  parliament  have  been  very  properly  passed 
for  their  protection.  It  would  be  absurd  that  an  officer 
required  to  execute  a  warrant,  should  have  to  consider  whe- 
ther or  not  it  was  regularly  issued.  But  that  excuse  does 
not  apply  in  this  case.  This  is  not  the  case  of  a  constable 
who  has  acted  under  a  warrant,  and  pleads  it  as  a  justifica- 
tion. It  is  not  the  clerk  of  the  Company,  but  the  Company 
themselves,  who  justify  under  the  warrant;  for  the  plea 
states  that  Parkinson^  the  clerk  of  the  Company,  acting 
under  their  authority  and  by  their  command,  took  the  goods 
by  virtue  of  the  warrant.  We  are  therefore  forced  to  con- 
sider, not  whether  the  officer,  but  whether  the  party,  who 
has  set  the  whole  proceeding  in  motion,  is  justified  under 
the  warrant.  Webb  v.  Batchelour(a)  does  not  apply.  That 
case  merely  decides  that  an  officer  is  not  liable  to  an  action 
for  executing  a  warrant  which  is  irregular.  Grtoinne  v. 
Poole  {b)  is  the  same  in  principle.  The  officer  in  such  a  case 
is  justified,  for  otherwise,  as  was  observed  by  Hale,  C.  J., 
in  Webb  v.  Baichelour,  and  which  observation  Powell,  J. 
alludes  to  in  Gwinne  v.  Poohj  it  would  be  making  the  con- 
stable more  knowing  than  the  justice.  If  a  third  party 
chooses,  for  his  own  benefit  and  advantage,  to  interfere  and 
take  upon  himself  to  execute  a  writ,  he  must  take  care  and 
see  that  it  is  a  valid  process.  The  defendants  in  this  case 
have  caused  a  warrant  to  be  issued,  and  they  have  taken 
upon  themselves  to  interfere  in  the  execution  of  that  war- 
rant. They  have  failed  to  make  out  that  the  warrant  is 
legal,  and  therefore  there  must  be  judgment  against  them. 


LiTTLEDALE,  J. — I  am  of  opioioH  that  in  point  of  law, 
in  this  case,  a  summons  was  necessary  before  the  issuing  of 
a  wacrant.  This  case  is  like  Rex  v.  Benn^  which  was  de- 
cided upon  the  statute  of  Elizabeth.    The  words  of  that 


(o)  1  Ventr.  273. 


(6)  2  LutwjTche,  935, 1560. 


TRINITY  TERM,    VI  WILL.  IV. 

statute  are,  "  that  the  overseers^  by  warrant,  may  levy  the 
arrears  of  every  one  who  shall  refuse  to  contribute  accord* 
ing  as  they  shall  be  assessed."  It  may  perhaps  be  urged 
that  that  decision  is  not  applicable,  because  here  the  act 
says  nothing  about  a  refusal  to  pay.  But  in  the  latter  part 
of  the  71st  section,  it  is  said  that  the  Company  may  with 
such  waiTant  levy  the  said  sums  of  money  by  distress  and 
sale  of  the  goods  and  chattels  of  the  party  or  parties  so 
neglecting  or  refusing  to  pay  the  same.  I  alluded,  in  the 
course  of  the  argument,  to  the  proceeding  under  the  Mali* 
cious  Trespass  Act  (7  &  8  Geo,  3,  c.  30) :  that  may,  how- 
ever, be  considered  in  the  nature  of  a  criminal  proceeding, 
and  as  a  proceeding  to  bring  a  party  before  a  justice.  But 
here,  if  no  summons  is  issued,  the  party  has  no  opportunity  of 
going  before  a  justice.  When  a  demand  is  made,  the  party 
can  apply  only  to  the  Company,  for  at  that  time  no  summons 
is  issued.  On  the  authority  of  Rex  v.  Benn{a),  and  upon 
the  principles  of  common  justice,  a  party  ought  not  to  be 
convicted  and  subjected  to  process  of  execution  without  an 
opportunity  of  being  heard.  So  far,  therefore,  as  relates 
to  the  legality  of  the  warrant,  I  am  of  opinion  that  it  is 
invalid,  because  no  summons  was  previously  issued.  Then 
the  question  arbes,  whether,  although  the  warrant  is  illegal, 
the  defendants  are  justified  under  it.  All  that  Webb  v.  Bat- 
chelour  (b)  decided  was,  that  an  action  would  not  lie  against 
an  officer  who  acted  under  an  irregular  warrant.  This  is  an 
action  not  against  an  officer,  but  against  the  Company. 
Let  us  see  what  the  Company  have  done.  Parkinson,  their 
clerk,  is  at  their  instance  put  in  motion  to  make  a  demand 
on  the  plaintiff.  Parkinson  makes  an  application  on  the 
part  of  the  Company  to  a  magbtrate  for  a  warrant;  he  ob- 
tains the  warrant,  seizes  the  goods  of  the  plaintiff,  and  sells 
them  for  the  benefit  of  the  Company.  They  do  not  justify 
Parkinson's  act  as  the  act  of  an  officer  executing  the  war- 
rant, but  of  their  clerk,  acting  under  their  authority.  They 
adopt  the  warrant  and  identify  themselves  with  Parkinson 

(a)  6  T.  R.  198.  (6)  1  Ventr.  273. 
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throughoat  the  transaction.  It  was  their  duty  to  see  that 
the  warrant  was  legale  and,  as  it  was  not,  there  must  be  judg* 
ment  for  the  plaintiff. 

Patteson,  J. — ^The  first  question  is,  whether  this  war* 
rant  is  bad  upon  the  face  of  it.  I  do  not  entertain  the  least 
doubt  that  it  is.  The  question  arises  upon  this  local  act 
of  parliament.  It  is  sufficient  to  say,  that  under  the  71st 
clause  of  this  local  act,  it  was  necessary  that  a  summons 
should  be  issued  before  a  warrant  could  be  granted.  There 
are  several  clauses  in  this  act  which  provide  for  the  recovery 
of  penalties  and  damages  by  summary  proceedings  before 
magistrates ;  scarcely  any  two  of  them  agree  in  their  terms, 
and  in  none  of  them  is  a  summons  mentioned,  unless  in  the 
69th  section  (a),  which  relates  to  damages  done  to  lamps. 


(«)  Sect.  69.  <<  That  if  any  per- 
son shall  carelessly  or  oegligendy 
break  any  lamp,  and  shall  not, 
upon  demand  made  by  the  said 
Company,  or  their  derk,  or  super* 
inCeadent,  or  other  person  or  per* 
sons  authorized  by  them,  make 
satisfaction  for  the  damage  done, 
then  and  in  e^erj  such  case  it  shall 
and  may  be  lawful  to  and  for  any 
one  or  more  justice  or  justices  of 
the  peace  for  the  said  town  of 
Liverpool  or  county  of  Lancaster, 
(as  the  case  may  ref]aire,)  and  he 
and  they  is  and  are  hereby  required, 
upon  complaint  to  him  or  them 
made,  to  summon  before  him  or 
them  the  party  or  parties  against 
whom  sQch  complaint  shall  be  pre* 
ferredi  and  upon  hearing  the  alle- 
gation and  proofs  on  both  sides, 
or  on  non-appearance  of  the  party 
or  parties  so  complained  against, 
after  due  proof  of  such  party  or 
parties  having  been  summoned  to 
appear,  to  award  such  sum  or  sums 
of  money,  by  way  of  sattsfactiaa 


to  the  said  Company,  or  to  such 
other  person  or  persons,  (as  the 
case  may  require,)  for  such  da> 
mages,  as  such  justice  or  justices 
shall  think  reasonable;  asd  in  ease 
of  neglect  or  refusal  to  pay  any 
sum  or  sums  so  awarded,  within 
three  days  afber  demand,  it  shall 
and  may  be  lawful  to  and  for  sodi 
jostioe  or  justices,  or  aay  one  of 
them,  and  he  and  they  is  and  are 
hereby  required  to  cause  the  same 
to  he  raised  and  levied  by  distress 
and  sale  of  the  goods  and  cfaattds 
of  such  person  or  persons,  by  war- 
rant under  the  hand  and  seal,  or 
hands  and  seals,  of  such  justice 
or  justices.'' 

Sect.  81.  «  That  all  penalties 
and  forfeitures  by  this  act  im- 
posed,  or  by  any  rule,  order,  or 
bye-law,  made  in  pursuance  there- 
of, in  relation  to  which  the  man- 
ner of  oonvictiog  the  ofieoder  is 
not  particularly  mentioned  or  di- 
rected, shall  be  adjudged  by  and 
recovered  before  any  jostiooor  jos- 


TRINITY  T£HM,  VI  WILL.  IV. 

It  cannot  be  supposed  that  it  was  intended  that  justices 
should  only  summon  in  that  case.  Taking  all  the  provisions 
together,  the  intention  was,  that  the  justices  should  issue  their 
warrant  for  the  recovery  of  such  damage,  after  a  summons 
had  been  issued,  or  other  proper  steps  taken.  The  question 
in  truth  comes  to  this,  whether  the  issuing  of  a  warrant  by 
the  justice  was  a  ministerial  or  a  judicial  act.  If  it  be  ju- 
dicial, the  justice  cannot  have  issued  his  warrant  previously 
to  his  having  decided  some  question,  which  it  is  impossible 
that  he  cau  have  properly  determined  without  hearing  the 
accused.  It  was  said  by  Mr.  Cowlings  that  the  party  against 
whom  a  warrant  issues  may,  after  the  goods  are  seized  and 
before  they  are  sold,  apply  to  the  magistrate  to  set  aside  his 
warrant,  if  it  has  improperly  issued.  But  that  is  not  a 
satisfactory  answer,  because  although  in  this  case  five  days 
intervened  between  the  seizure  and  the  sale,  it  is  not  obli-* 
gatory  on  the  magistrate  to  allow  any  time,  and  the  goods 
may  be  sold  immediately  after  they  are  seized.  In  Webb  ▼• 
Batchelour  {a)  it  was  assumed  throughout  that  the  warrant 
was  bad  for  want  of  a  previous  summons.  The  words  of 
the  act  of  parliament,  upon  which  the  decision  in  that  case 
turned,  are,  '^  not  having  a  reasonable  excuse,  to  be  allowed 
by  the  said  justices;"  but  the  whole  case  shews  that  even 
at  that  time  a  summons  was  held  to  be  necessary,  before  a 
warrant  issued  in  execution,  which,  as  my  brother  Littledale 
has  pointed  out,  differs  from  a  warrant  in  the  nature  of 
mesne  process,  which  is  issued  only  to  bring  the  party  be- 
fore the  magistrate. 

The  remaining  question  is,  whether  the  defendants  can 
justify  under  this  warrant,  bad  as  it  is,  and  directed  not  to 


tices  of  the  peace  for  the  said 
borough  of  Liverpool  or  county  of 
Lancaster,  (as  the  case  may  be,) 
in  a  summary  way,  and  who  is  and 
are  hereby  authorized  and  empow- 
ered to  convict  the  offender  or 
offenders;  and  that  in  default  of 
payment  of  such  penalties  or  for- 
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feitures,  the  same  shall  be  levied 
by  distress  and  sale  of  the  offend- 
er's goods  and  chattels,  by  warrant 
under  the  band  and  seal  or  bands 
and  seals  of  such  justice  or  jus- 
tices." 
(tf)  1  Ventr.  273. 
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tbenii  but  to  their  clerk,  in  an  action  for.  the  conversion  of 
the  goods  which  were  sold  by  them  under  the  warrant 
The  principle  upon  which  an  officer  is  justified  under  a 
warrant  which  he  executes  is,  that  he  is  bound  to  obey  it. 
The  Company  were  not  bound  to  obey  thb  warrant.  The 
clerk  might  have  been  indicted  for  disobedience  to  it,  but 
the  Company  could  not.  The  Company  choose  to  interfere 
and  identify  themselves  entirely  with  their  clerk.  This  is, 
an  action  against  the  Company  for  taking  the  goods.  They 
say  the  goods  were  taken  by  our  clerk,  with  our  authority ; 
and  they  are  in  possession  of  the  proceeds  of  the  sale. 
They  are  bound  to  answer  this  action,  and  must  shew  a 
legal  warrant. 


Williams,  J. — The  issuing  of  the  warrant  by  the  justice 
was,  in  my  opinion,  a  judicial  act.  This  is  apparent  from 
the  warrant  itself,  and  likewise  from  the  act  of  parliament. 
By  the  71st  section  of  the  local  act,  no  proceeding  can  be 
taken  for  the  recovery  of  rent  until  the  expiration  of  ten 
days  after  demand.  I  cannot  imagine  that  it  would  be 
enough  merely  to  demand  a  warrant  from  a  justice  without 
any  inquiry  on  his  part  as  to  the  propriety  of  issuing  the 
warrant,  any  more  than  it  would  be  in  the  case  of  a  warrant 
to  arrest  for  felony.  The  act,  therefore,  being  clearly  judi- 
cial, the  party  against  whom  the  application  was  made 
should  have  an  opportunity  of  being  heard.  It  might  be 
that  he  had  had  no  gas,  or  he  might  have  paid  for  the  gas 
which  he  had  consumed.  Rex  v.  Benn  (a)  was  certainly 
decided  upon  another  statute.  But  I  believe  what  is  there 
laid  down  by  Lord  Kenyon  to  be  law,  that  no  one  shall 
suffer  either  in  person  or  in  purse  without  having  an  oppor- 
tunity of  being  heard.  As  to  the  other  point,  Webb  v. 
Batchelour{b)  has  been  cited  to  shew  that  the  Company  are 
justified  under  the  warrant;  but  the  whole  of  the  argument 
on  this  point  assumes  that  the  defendants  are  in  the  same 
situation  as  officers  acting  under  the  warrant.    There  is  no 

(a)  6  T.  R.  198.  (6)  1  Ventr.  273. 
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analogy  between  the  two  cases.  An  officer  is  protected  in 
the  execution  of  a  warrant,  because  he  is  not  required  to 
inquire  into  the  regularity  of  the  warrant  he  executes.  It 
would  be  wild  work  indeed,  if  a  constable,  to  whom  the  ex- 
ecution of  a  warrant  to  arrest  for  murder,  should  be  bound 
to  inquire  whether  the  circumstances  of  the  case  were  such 
as  constituted  that  crime.  The  commencement  of  the  plea 
shews  that  the  defendants  are  neither  officers  nor  in  a  situa- 
tion similar  to  officers.  They  are  the  persons  who  set  the 
whole  proceeding  in  motion.  By  their  authority  Parkinson, 
who  is  their  clerk,  obtains  the  warrant.  The  money  is 
raised  to  pay  their  dues,  and  it  is  received  by  them  for  their 
own  benefit. 
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Lord  Denm AN,  C.  J. — It  seems  to  me  not  improper  to 
mention  the  case  of  Harper  v.  Cerrr  (a),  where  Lord  Kenyan 
said, ''  It  is  an  essential  rule  in  the  administration  of  justice, 
that  no  man  shall  be  punished  without  being  heard  in  his 
defence,  Tlie  party  must  be  summoned  before  a  warrant 
of  distress  is  granted,  as  we  decided  in  Rex  v.  JBenn,  and 
on  that  summons  many  circumstances  may  appear  to  shew 
that  a  warrant  of  distress  ought  not  to  be  granted."  It 
therefore  appears  that  Lord  Kenyan  acted  upon  the  decision 
of  Rex  V.  Benn. 

Judgment  for  the  plaintiff(6). 


(a)  7  T.  R.  270. 

{b)  Aq  officer  is  bound  to  obey 
the  orders  of  a  Court  which  has 
jurisdiction  over  the  sntject-inat* 
cer;  but  if  the  Court  has  nojuris- 


tection  to  the  officer ;  see  5  Howell, 
Sute  Trials,  116S;  1  Ventr.  950; 
4  Burr.  2419,  2472;  Brown  v. 
Compion^  8  T.  R.  424;  Prettidge 
V.  Woodmmh  2  Dowl.  &  Ryl.  43, 


diction,  the  order  affords  no  pro-      and  1  Barn,  k  Cressw,  12. 
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i8sa. 

Watson  v.  Wilks. 

To  a  plea  to  ASSUM  PSIT  on  a  promissory  note,  payable  to  the  plain- 
payee  agaiMt  ^iff  ^'  order,  for  44/.,  and  on  an  account  stated. 
maker  of  a  pj^g  xq  ihe  fir«t  count:  That  the  note  was  made  by  the 
note,  that  the  defendant  and  delivered  to  the  said  plaintiff,  for  and  in  con- 
Tn  ^i^^s^d^- ^  sideration  of  certain  money  and  goods  then  agreed  by  the 
tion  of  money  plaintiff  to  be  thereafter  lent,  advanced  and  supplied  to  the 
agreeTt^^e  defendant,  to  the  value  of  «0/.,  upon  the  security  of  the  note; 
lent  and  sup-  that  the  plaintiff  did  not,  nor  would,  at  any  time  after  the 
Sefendant;^  agreement  and  the  making  and  delivery  of  the  note,  lend, 

that  the  plain-  advance  or  supply  to  the  defendant  the  said  money  and 
tiflf  did  not  *^*^  -^  ,     ,      .    „        r        1  J 

lend  or  supply;  goods,  or  any  part  thereof,  but  hath  wholly  refused  so  to  do, 

defendant^ad  ^^^t^  ^^^^  requested  by  the  said  defendant  so  to  do,  nor 
not  received      hath  the  defendant  received  any  other  consideration  whatever 
any  considera-  ^      ^« 
tion  for  the       for  the  note. 

note;~the  Replication:  That  the  defendant  broke  his  promise,  as 

reply  generally,  in  the  first  count  mentioned,  without  the  cause  by  the  defend- 
that  the  de-      ^„t  in  1,1,  plea  alleged. 

fendant  broke  r  o  r»i       *  • 

his  promise,         Demurrer  to  the  replication:  The  following  causes  were 

Tausranwred.   'tated— that  the   said  replication,  instead  of  the  general 

The  omis-     denial  therein  contained,  ought  to  have  traversed  or  denied, 

replication  of  ^^  ^^  ^^^ve  confessed  and  avoided  some  one  or  more  of  the 

the  words         fQ^fg  stated  in  the  plea  in  express  words;  and  also  for  that 
« of  his  own       ,.,,..         .^  ,  ,        1.       .        . 

wrong,''  (de      the  said  replication,  if  meant  as  the  general  replication  de 

'ro'ria^ "is       JnjuriA  suft  propria  absque  tali  caus&,  is  informally  pleaded, 
not  ground  of  inasmuch  as  it  omits  to  state  that  the  cause  of  action  arose 
murrer.  ^       ^^  ^^^  defendants  own  wrong;  and  also  for  that  such  gene- 
ral replication  is  not  the  proper  replication  in  an  action  on 
promises. 

Wightman,  in  support  of  the  demurrer.  The  replication 
is  bad,  because,  first,  as  a  replication  de  injuria  it  is  informal, 
for  it  omits  to  state  that  the  cause  of  action  arose  of  the 
defendant's  own  wrong;  and  secondly,  it  is  bad  as  a  repli- 
cation^ because  de  injuria  is  not  pleadable,  it  ought  to  have 
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contained  a  denial  of  some  particular  fact  contained  in  the  1886. 
plea.  Several  facts  are  put  in  issue^  the  negativing  of  any  of 
which  would  be  a  sufficient  answer  to  the  action ;  namelyi 
the  agreement^  the  making  of  the  note,  and  that  the  plaintiff 
did  not  nor  would  not  lend  or  supply  the  money  or  goods. 
[Patteson,  J.  Is  this  distinguishable  from  the  cases  which 
have  been  recently  decided  in  the  Courts  of  Exchequer  and 
Common  Pleas  f  They  go  to  the  extent  of  saying  that 
wherever  a  plea  is  matter  of  excuse,  de  injuria  not  only  may 
be  pleaded,  but  is  the  proper  plea.]  In  Oriffin  v.  Yateiia)^ 
the  Court  of  Common  Pleas  merely  decided  that  a  replica- 
tion,  which  traversed  all  the  facts  stated  in  the  plea,  in  suo- 
cessiou,  was  bad.  In  haae  v.  Farrar{b),  which  is  a  case 
decided  by  the  Court  of  Exchequer,  the  plea  stated  circum- 
stances of  which  the  plaintiff  could  have  no  knowledge. 
Where  the  facts  stated  in  the  plea  are  such  as  are  known  to 
the  plaintiff  himself,  he  cannot  traverse  those  facts  generally, 
but  must  deny  some  particular  fact  The  whole  question 
in  this  case  is,  whether  or  not  the  plaintiff  did  enter  into 
such  an  agreement  as  is  stated  in  the  plea.  This  falls  within 
the  resolution  in  CrogaU's  case(c)y  that  when  the  defendant 
claims  an  ititerest,  or  the  defendant  rests  upon  an  authority 
of  the  plaintiff,  the  replication  de  injuria  is  improper. 
Here,  the  whole  matter  depends  upon  whether  the  plaintiff 
entered  into  the  agreement  or  not. 

Armiirong,  contri.  This  is  a  plea  in  excuse  of  perform- 
ance of  the  original  contract,  and  therefore  the  replication 
de  injuria  was  proper.    (He  was  stopped  by  the  Court.) 

Lord  Denman,  C.  J. — We  think  that  this  question  is 
already  decided  in  your  favour. 

Judgment  for  the  plaintiff  ((2). 

(a)  9  Bingh.  N.  C.  579.  CroRipt.Mee8.&Roac.  159;  Ntm- 

(b)  1  MaesoD  &  Welsby,  65.  ell  v.  Rich,  ibid.  860;  SoUy  v. 

(c)  8  Co.  Rep.  66.  Neiih,  ibid.  355;  ante,  708;  n. 
Id)  See  Crisp  v.  Oriffiths,  2 
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Harv£y  v.  Gradham  and  another. 

a  wri^en""^  ASSUMPSIT.    Tbe  declaration  stated,  that  on  the  6th 

ngreement  February.   1834,  by  an  agreement  then  made  between  the 

to  a  matter  plaintiff  and  the  defendants,  the  plaintiff  agreed  to  grant 

Btaror^Lods  ^^^^  ^^^  defendants,  and  the  defendants  agreed  to  accept 

rcMjuires  a  and  take  of  the  plaintiff,  the  lease  of  New  Barn  Farm,  in 

morandmn'  Kent,  as  the  same  was  then  held  by  <S.  C.  and  J«  C,  under 

and  partly  to    an  agreement  bearing  date  ]6th  May,  1820,  for  the  term  of 

matter  which     -  -         .-.  ,      ,  ^  ,  , 

does  not  re-      fourteen  years  from  Michaelmas,  1820,  and  accept  the  pos- 

qaire  such  a     session  of  the  farm  in  such  state  and  condition,  and  under 

memorandum,  .  .     . 

that  part  of      such  Circumstances  as  the  plaintiff  should  be  bound  to  re- 

whic'^iHor'  ceive  the  same  from  the  said  S.  C.  and  J.  C,  at  a  certain 

by  the  statute  rent  and  for  a  certain  term.    And  it  was  thereby  further 

iTwritlng,^      agreed  between  the  parties  thereto,  that  the  straw,  fodder, 

cannot  be  va-  ^haff  and  colder,  which  at  the  time  of  the  said  S.  C  aud 
ned  by  parol. 
2.  Qiutre,     J*  C.  quitting    possession,    on  the  termination  or  other 

whether  there   g^^j^^f  determination  of  their  term,  should  remain  upon 

can  be  an  en-  . 

tire  abandon-    the  premises,  unconsumed  by  cattle,  together  with  the  dung, 

ofthe  w^ole"'  in^nure,  and  compost  made  or  brought  upon  the  premises, 

agreement.       should  be  appraised  to  the  plaintiff  by  such  competent  per- 

whether  there  ^ons  as  the  plaintiff  and  the  defendants  should  respectively 

could  be  an      appoint,  or  their  umpire,  in  the  usual  way,  and  the  amount 

donment  by     of  such  valuation  should  be  then  forthwith  paid  to  the  plain- 

?!ir!«lit®      tiff  by  the  defendants.    The  declaration  then  set  out  an- 

agreement.  •' 

4.  An  agree-  other  term  of  the  agreement,  which  it  is  not  necessary  to  set 
ing,  relating  to  ^ut.    It  then  averred  mutual  promises  to  perform  the  agree- 

a  farm  be-        ment;  that  5.  C.  and  J.  C.  quitted  the  farm  when  their 
tweenaland-  .      ,       i        •  ..         ^  ^    ,,  ,    ^ 

lord  and  an      term  expired ;  that  large  quantities  of  straw,  fodder,  chaff 

in-<:ommg  te-^  ^^^  colder,  remained  upon  the  premises  unconsumed  by 
ed  stipulations  cattle,  together  with  large  quantities  of  dung,  manure,  and 

&c. should're^'  compost ;  that  the  defendants  entered  upon  the  premises 

main  on  the 

premises,  and  should  be  valued  and  paid  for  by  the  tenant: — Held,  that  the  mode  of  va* 

fuation  could  not  be  varied  by  a  sobseqaent  parol  agreement. 

5.  If  a  plea  to  a  declaration  containing  several  counts,  commence  and  conclude  with 
actionem  non  generally,  but  from  the  nature  of  the  plea  it  shall  appear  to  relate  to  the 
first  count  only,  it  is  good  on  demurrer  to  the  rejoinder. 
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and  accepted  possession  of  the  same,  and  the  defendants  18S6. 
then  also  took  possession  of  and  had  retained  to  their  own 
use  the  straw  &c.  so  there  being  in  and  upon  the  premises, 
and  afterwards  the  defendants  proposed  to  the  plaintiff,  that 
the  said  straw  8cc.  should  be  appraised  and  valued  to  the 
plaintiff  by  one  David  Coatsworth,oTi  the  respective  behalves 
of  the  plaintiff  and  the  defendants ;  and  the  plaintiff  having 
assented  to  such  proposal,  the  straw  &c.  were,  by  the  mu- 
tual consent  and  agreement  of  the  plaintiff  and  the  defend- 
ants, appraised  and  valued  to  the  plaintiff  by  the  said  David 
Coatsworth,  at  2S()/.  7s.,  whereof  the  defendants  had  notice, 
but  have  not  paid  the  same.  The  second  count  was  for 
goods  and  chattels  bargained  and  sold. 

Plea,  actionem  non,  because  they  say  that  the  first-men- 
tioned agreement  was  in  writing  and  signed  by  the  plaintiff 
and  defendants ;  that  the  proposal  in  the  declaration  alleged 
to  have  been  made  by  the  defendants  to  the  plaintiff,  that  is 
to  say,  that  the  said  straw,  fodder,  chaff  and  colder,  and  the 
said  dung,  manure,  and  compost  in  the  said  declaration 
mentioned,  should  be  appraised  and  valued  to  the  plaintiff 
by  the  said  David  Coatsworth,  on  the  respective  behalves  of 
the  plaintiff  and  the  defendants ;  and  also  the  alleged  assent 
by  the  plaintiff  to  such  proposal  in  the  said  declaration 
mentioned  were,  and  such  proposal  and  assent  by  each  of 
them  was,  by  word  of  mouth  only,  and  not  in  writing.  And 
this  the  defendants  are  ready  to  verify ;  wherefore  they  pray 
judgment  if  the  plaintiff  ought  to  have  or  maintain  his  afore- 
said action  thereof  against  them,  6cc. 

To  the  second  count,  actionem  non,  because  they  say  that 
the  goods  in  the  second  count  mentioned  consisted  of  cer- 
tain straw  8cc.,  and  that  the  last-mentioned  goods  were  bar- 
gained and  sold  by  the  plaintiff  to  the  defendants,  under  and 
by  a  certain  agreement  in  writing  made  between  the  plain- 
tiff and  defendants,  to  wit,  on  the  Gth  day  of  February,  a.  d. 
1834,  by  which  last-mentioned  agreement  it  was  mutually 
agreed  between  the  plaintiff  and  the  defendants,  that  the 
last-mentioned  goods  should  be  appraised  and  valued  to 

VOL.  VI.  3d 
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1836.  the  plaintiff  by  such  competent  persons,  on  the  respective 
behalves  of  the  plaintiff  and  defendants,  as  they  should  re- 
spectively appoint,  or  their  umpire,  of  the  said  competent 
persons  in  the  usual  way,  and  the  amount  of  such  valuation 
should  be  then  forthwith  paid  to  the  plaintiff  by  the  defend- 
ants. And  the  defendants  further  say,  that  no  such  valua- 
tion or  appraisement  has  hitherto  been  made  according  to 
the  terms  of  the  last-mentioned  written  agreement,  but  that 
the  last-mentioned  goods  were  valued  and  appraised,  to  wit, 
on  the  day  and  year  last  aforesaid,  at  the  said  sum  in  the 
said  second  count  mentioned,  by  one  person  only,  to  wit, 
the  said  David  Coatsworth,  And  the  defendants  further 
say,  that  they  have,  since  the  making  of  the  last-tnentioocd 
agreement,  always  been  ready  and  willing,  and  have  offered 
and  proposed  to  the  plaintiff,  to  wit,  on  the  day  and  year 
aforesaid,  and  on  divers  other  days  and  times  between  that 
day  and  the  commencement  of  this  suit,  that  the  last-men- 
tioned  goods  should  be  valued  and  appraised  to  the  plaintiff 
according  to  the  terms  of  the  said  mentioned  agreement, 
but  that  the  plaintiff  has  hitherto  wholly  refused  and  de- 
clined to  agree  to  the  said  last-mentioned  offer  and  proposal 
of  the  defendants.    Verification  and  prayer  of  judgment. 

Replication  to  the  first  plea.  That  by  means  and  in  con- 
sequence of  the  proposal  made  by  the  defendants  to  the 
plaintiff,  and  the  assent  by  the  plaintiff  to  such  proposal, 
and  of  the  said  straw  8cc.  having  been  appraised  and  valued 
by  and  with  the  mutual  consent  and  agreement  of  the  plain- 
tiff and  the  defendants,  the  plaintiff  and  the  defendants  did 
respectively  waive  and  dispense  with  the  performance  of  so 
much  of  the  first-mentioned  agreement  as  related  to  the 
mode  of  appraising  and  valuing  8cc.  the  said  laat-mentioDed 
straw  8cc.,  and  substituted  another  and  different  mode  of 
appraisement  and  valuation  in  lieu  thereof,  to  wit,  an  ap- 
praisement and  valuation  by  the  said  David  Coatswortk. 

Replication  to  the  second  plea.  That  the  goods  were 
bargained  and  sold  under  the  first-mentioned  agreement, 
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then  stating  the  proposal  &c.,  as  in  the  first  count  of  the 
declaration,  to  vary  the  mode  of  valuation. 

Rejoinder  to  replication  to  Arst  plea.  That  the  said 
alleged  waiver  and  dispensation  of  the  performance  of  so 
much  of  the  said  first-mentioned  written  agreement  as  re^ 
lated  to  the  mode  of  appraising  and  valuing  the  said  straw 
&c.  in  the  said  replication  meutionedi  and  the  said  alleged 
substitution  of  the  said  other  and  different  appraisement  and 
valuation  in  lieu  thereof  in  the  said  replication  mentioned, 
were,  and  such  waiver,  dispensation,  and  substitution,  each 
of  them  was  by  word  of  mouth  only,  and  not  in  writing. 

Rejoinder  to  replication  to  second  plea.  That  the  first- 
mentioned  agreement  was  in  writing;  that  the  said  proposal 
8cc.  was  by  word  of  mouth. 

General  demurrer,  and  joinder  in  demurrer. 

This  case  was  argued  in  Easter  term  last,  before  Lord 
Denman,  C.  J.,  Paiteson,  J.,  Williams^  J.,  and  Coleridge^  J. 

Plaits  in  support  of  the  demurrer,  llie  defendant  has 
established  no  defence.  If  a  defendant  pleads  to  the  whole 
declaration,  and  the  body  of  his  plea  is  an  answer  to  only 
part  of  the  declaration,  it  is  bad;  Thomas  v.  Heathom{a\ 
and  1  Wms.  Saunders^  28,  note  3.  This  is  the  case  with 
the  first  plea. 

The  performance  of  so  much  of  the  first  agreement  as 
related  to  the  mode  of  appraising  and  valuing  the  straw  kc. 
might  be  altered  by  a  subsequent  agreement  by  parol. 
The  first  agreement  was,  that  the  valuation  should  be  made 
by  two  persons,  one  of  whom  should  be  chosen  by  each 
party ;  and  the  second  agreement  was,  that  the  valuation 
should  be  made  by  one  person  only.  If  each  party  had 
chosen  the  same  person  as  arbitrator  under  the  first  agree- 
ment, that  would  have  been  in  compliance  with  the  terms 
of  that  agreement.  In  the  present  case,  after  the  defendant 
had  obtained  possession  of  the  farm  and  of  the  straw  8cc., 
he  proposes  (which  is  agreed  Co  by  the  plaintiff),  that  the 
(fl)  3  Dowl.  &  Ryl.  647;  5.  C.  2  B.  &  C.  477. 
^02 
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1836.  valuation  should  be  made  by  David  Coatsworth.  This  was 
a  waiver  of  that  part  of  the  first  agreement  which  related  to 
V. ""  the  appointment  of  two  persons  as  arbitrators.  Parties  may 
Grabham,  ^aive  the  modus  solvendi,  as  that  does  not  vary  the  sub- 
stance of  the  agreement;  nor  does  the  alteration  of  the 
mode  of  ascertaining  the  sum  to  be  paid  alter  the  substance 
of  the  agreement.  The  substance  of  the  agreement  is  the 
delivery  by  the  one  party^  and  the  taking  of  the  farm  and 
straw  See.  by  the  other.  It  is  admitted^  that  if,  after  the 
agreement  had  been  made,  there  had  been  no  delivery,  no 
earnest  paid,  no  taking  of  possession,  the  new  agreement 
by  parol  could  not  have  controlled  the  terms  of  the  old 
agreement.  In  this  case  the  substance  of  the  agreement 
had  already  been  performed,  the  defendants  had  got  the 
articles  to  be  valued,  and  the  only  alteration  was  as  to  the 
mode  of  the  valuation.  IPatteson,  J.  If  you  had  set  out  in 
your  declaration  that  the  subsequent  agreement  was  not  in 
writing*  they  would  have  demurred  to  the  declaration,  and 
so  have  raised  the  point.]  There  are  many  things  which 
may  be  waived  by  parol ;  as  for  instance,  forfeitures  of  con- 
ditions in  leases. 

£.  r.  Williams^  contrd.  If  a  plea  undertakes  to  answer 
the  whole  declaration,  and  in  truth  it  only  answers  part,  it 
may  be  bad  on  general  demurrer;  but  this  plea  answers  the 
whole  declaration.  First,  there  is  an  answer  to  the  first 
count,  and  t|ien  there  is  an  answer  to  the  secoud  count. 
The  conclusion  need  not  be  at  the  end  of  the  plea.  If  the 
plaintiff  had  specially  demurred  to  the  plea,  the  special 
cause  of  demurrer  would  have  been,  that  the  first  part  of 
the  plea  did  not  state  that  it  was  an  answer  to  the  first 
count.  Why  should  it  be  supposed  that  the  first  plea  ter- 
minated at  the  prayer  of  judgment  ?  Is  it  a  fatal  objection 
on  general  demurrer  to  shew  that  the  plea  is  drawn  in  such 
a  way  as  to  mislead  the  plaintiff,  and  induce  him  to  sup- 
pose that  there  are  two  pleas.  [Coleridge,  J.  The  language 
of  the  plea  is  the  same  at  the  conclusion  as  at  the  com- 
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mencemetit ;  the  word  ''  thereof"  occurs  in  both  places.]  1836. 
Oil  general  demurrer  it  may  have  one  meaning  in  one 
place  and  another  in  another.  We  might  have  gone  on  to 
demur^  and  then  there  would  have  been  two  different  con-' 
elusions  to  the  same  plea  answering  the  whole  declaration. 
This  agreement  is  within  the  fourth  section  of  the  Statute 
of  Frauds  (a);  and  Goss  v.  Lord  Nugent (b)  is  an  authority 
in  point.  It  may  be  that  an  agreement  within  the  statute 
may  be  entirely  abandoned  by  parol ;  but  part  of  it  cannot 
be  abandoned  and  other  terms  substituted.  This  is  a  con- 
tract relating  to  land,  as  it  is  made  to  ascertain  the  terms 
upon  which  the  land  shall  be  enjoyed ;  Wallers  v.  Morgan{c). 
The  taking  of  the  straw  &c.  at  a  valuation,  constitutes  one 
of  the  modes  in  which  the  land  is  to  be  enjoyed.  The  va- 
luation,  according  to  the  terms  of  the  agreement,  is  a  con- 
dition precedent  to  the  right  to  recover  in  this  action.  Let 
it  be  assumed  that  this  was  not  a  contract  within  the  fourth 
section  of  the  Statute  of  Frauds,  and  the  whole  question  is, 
whether  an  agreement  in  writing  can  be  varied  by  parol. 
The  law  upon  this  subject  is  settled.  Where  the  terms  of 
an  agreement  are  constituted  in  writing,  no  evidence  can  be 
given  of  what  passed  before  or  at  the  time  of  entering  into 
the  agreement.  But  such  a  contract  may  be  abandoned 
before  breach,  and  another  substituted.  The  variation  of 
the  contract,  however,  cannot  be  made,  unless  by  abandon- 
ing the  first  contract  altogether.  Suppose  a  contract  en- 
tered into  by  means  of  a  written  agreement,  and  the  parties 
subsequently  agree  to  keep  some  of  the  terms  in  the  written 
agreement,  and  to  vary  others,  in  that  case  there  would  be 
an  entire  abandonment  of  the  contract  in  writing,  by  the 
substitution  of  a  new  parol  agreement,  a  portion  of  the 
terms  of  which  parol  agreement  would  have  to  be  ascer^^ 
tained  by  a  reference  to  the  terms  of  the  first  written  con- 
tract. If  in  the  present  case  there  was  an  abandonment 
before  breach  of  the  first  contract,  that  ought  to  have  ap« 

(a)  29  Car,  2,  cap.  3.  Adol.  58. 

(6)  Ante,  vol.  ii.  28 ;  5  Barn.  &         (c)  2  Cox  Kep.  369. 
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1836.  peared  in  the  declaration.  In  the  declaration  the  original 
contract  is  averred  to  be  a  written  contract,  and  there  is  a 
variation  in  that  contract  by  parol.  [Patteson^  J.  It  is  not 
pretended  that  the  parol  contract  extended  to  anj  thing  but 
the  mode  of  valuation  pointed  out  by  the  agreement  for  the 
lease,]  The  summary  of  the  argument  for  the  defendant  is 
this,  that  this  was  an  agreement  within  the  fourth  section  of 
the  Statute  of  Frauds,  and  the  defendant  must  be  bound  by 
the  terms  of  it ;  but  if  it  is  not  within  that  statute,  and  the  de- 
fendant relies  upon  the  abandonment  of  that  agreement  and 
the  substitution  of  a  new  parol  agreement,  he  ought  to  have 
declared  on  that  new  agreement.  [Coleridge,  J.  Is  there 
not  in  substance  an  averment  that  the  contract  was  aban- 
doned?] The  declaration  is  upon  the  first  agreement,  with 
mutual  promises  to  perform  that  agreement,  and  the  sub- 
stitution of  another  agreement  as  to  the  mode  of  valuation 
is  there  stated.  [Patteson,  3.  There  is  certainly  an  aver- 
ment of  something  done  subsequently  to  the  contract  de- 
clared upon.] 

Piatt,  in  reply*  Goss  v.  Lord  Nugent  {a)  is  an  antho- 
rity  in  favour  of  the  plaintiff.  A  contract  which  is  required 
by  the  Statute  of  Frauds  to  be  constituted  in  writing,  may  be 
varied  with  reference^io  a  term  of  it  which  is  not  the  sub* 
stance  of  the  contract  Thus,  in  Cvffv.  Penn{b\  it  was 
held,  that  there  might  be  a  parol  dispensation  of  the  original 
contract  in  respect  to  the  time  of  delivery  of  the  articles  sold* 
The  same  point  was  decided  in  Warren  v.  Stagg,  which  is 
cited  in  Littler  v.  Holland  (c).  [Patteson,  J.  In  the  Earl  of 
Falmouth  v.  Thomas  (d),  it  was  said,  that,  admitting  that  the 
defendant  was  to  pay  for  crops,  he  ought  to  pay  for  them 
not  as  upon  an  agreement  of  bargain  and  sale,  but  upon  a 
quantum  meruit  (e)  So  here,  perhaps,  an  indebitatus  assump- 

(ci)  3  N.  A;  M.  28;  S.  C.  5  B.  (d)  1  Crompt.  &  Mees.  89b 

&  Ad.  68.  (e)  Or  upon  a  quantam  rale- 

(6)  1  Maule  &  Selw.  21.  baat. 
(c)  3  T.  R.  690. 


TRINITY  TERM,  VI  WILL.  IV.  761 

sit  might  have  been  maintained  for  the  straw  8cc.]  Here  1836. 
the  whole  contract  is  stated  by  way  of  narrative,  but  the 
breach  is  of  the  second  contract.  So  much  of  this  contract 
as  does  not  relate  to  real  property,  the  law  allows  an  aban- 
donment of.  In  the  Earl  of  Falmouth  v.  Thomas,  the  con- 
tract was  respecting  growing  crops,  which  are  within  the 
Statute  of  Frauds. 

Cur.  adv.  vulL 

Lord  Denman,  C.  J.,  ia  the  course  of  this  term,  deli- 
vered the  judgment  of  the  Court  as  follows : — 

This  was  an  action  of  assumpsit.  The  first  count  of  the 
declaration  stated  an  agreement  between  the  parties,  that 
the  plaintiff  should  grant  a  lease  to  the  defendants  on  cer- 
tain terms,  and  that  the  defendants  should  take  certain 
quantities  of  straw  and  other  things  at  a  valuation,  to  be 
made  by  competent  persons  respectively  appointed  by  the 
parties  or  their  umpire.  It  then  stated  mutual  promises, 
the  entry  of  the  defendants,  and  that  they  took  the  straw 
&c.  It  then  stated  a  subsequent  agreement  on  the  pro- 
posal of  the  defendants,  that  instead  of  referees,  or  their 
umpirei  one  Coal$tcorth  should  make  the  valuation,  and  that 
he  did  so ;  and  although  plaintiff  had  always  been  ready  to 
grant  the  lease,  defendants  had  not  paid  the  amount  of  the 
valuation.  The  second  count  was  for  goods  bargained  and 
sold. 

The  defendants  pleaded,  that  the  agreement  to  substitute 
Coatmorth  was  not  in  writing;  and  to  the  second  count, 
that  the  goods  were  sold  under  the  agreement  first  men- 
tioned in  the  first  count,  and  no  such  valuation  was  made. 
The  replication  to  the  first  plea  alleged,  that  in  conse- 
quence of  the  defendants'  proposal,  the  parties  waived  so 
much  of  the  first  agreement  as  related  to  the  mode  of  valu- 
ing, and  substituted  a  different  mode.  And  as  to  the  second 
plea,  that  defendants  proposed  that  the  valuation  should  be 
made  by  Coatsworth,  instead  of  referees  or  their  umpire. 
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1836.  which  was  assented  to.  The  defendants  rejoined  to  the 
first  replication^  that  the  waiver  and  substitution  were  not 
in  writing.  And  to  the  second  replication,  that  the  proposal 
and  assent  were  not  in  writing.  The  plaintifF  demurred 
generally. 

It  was  contended  for  the  plaintifF,  that  the  first  plea  was 
bad,  because  it  professed  to  be  pleaded  to  the  whole  decla- 
ration, yet  contained  an  answer  only  to  part*  But  we  think 
that  it  is  plainly  pleaded  to  the  first  count  only,  though  in 
an  informal  manner,  which  might  make  it  liable  to  a  special 
demurrer.  It  is  not,  however,  competent  to  the  plaintiff  to 
take  this  objection  on  a  demurrer  to  the  rejoinder.  The 
real  question  raised  by  the  demurrer  is,  whether  the  waiver 
of  the  mode  of  valuation  is  binding,  not  being  in  writing. 

The  original  agreement  was  in  writing,  and  necessarily  so, 
for  it  related  to  an  interest  in  lands,  and  being  an  entire 
agreement,  the  whole  was  necessarily  in  writing ;  Chaier  v. 
Bockett  (a).  Now  assuming  that  it  was  competent  to  the 
parties  to  waive  and  abandon  the  whole  of  the  first  agree- 
ment by  a  subsequent  agreement  not  in  writing,  (which  is 
however  doubted  in  Goss  v.  Lord  Nugent  (Ji),)  yet  here,  as  in 
that  case,  the  parties  have  not  waived  and  abandoned  the 
whole,  for  it  appears  by  the  declaration  that  the  lease  is  not 
yet  granted,  that  the  original  agreement  to  grant  it  is  still 
subsisting,  and  the  plaintiff  avers  his  readiness  to  grant  it 
under  that  agreement.  What  has  been  done  is  a  waiver  and 
abandonment  of  part  only,  and  if  that  part  had  of  itself  re« 
quired  writing  within  the  Statute  of  Frauds^  the  cases  of  Go» 
v.  Lord  Nugent  {b),  and  Lord  Falmouth  v.  Thomas  (c),  are 
express  authorities  to  shew  that  the  waiver  would  not  be 
binding.  Here  that  part  might  have  been  good  of  itself^  with- 
out writing,  by  reason  of  the  acceptance  which  is  averred  in 
the  first  count,  though  it  may  be  otherwise  as  to  the  second 
count,  which  is  for  goods  bargained  and  sold,  not  sold  and 

(a)  7T.R.201.  &Ad.  58. 

(6)  2  N.  &  M.  28;  S.  C.  5  B.         (c)  1  Cromp.  &  Mee^.  B9i 
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delivered.  And  it  is  contended  that,  as  it  was  competent 
to  the  parties  to  make  two  contracts  in  the  first  instance, 
one  in  writing  as  to  the  lease,  the  other  not  in  writing  as  to 
the  straw  &c.,  so  it  was  competent  to  them  afterwards,  by 
an  agreement  not  in  writing,  to  separate  into  two  parts  the 
subject-matter  of  the  original  agreement,  and  to  substitute  a 
new  agreement,  not  in  writing,  as  to  the  straw  &c.  We 
think  that  it  is  not  so,  but  that  the  agreement  being  entire 
in  the  first  instance,  must  so  continue,  and  that  it  cannot  be 
separated  or  altered  otherwise  than  by  writing.  If  it  could, 
it  would  follow  that,  should  the  present  plaintiff  hereafter 
refuse  to  execute  the  lease,  the  present  defendant,  in  suing 
for  such  refusal,  would  be  obliged  to  state  the  altered 
agreement  as  the  consideration,  and  aver  a  readiness  to  per- 
form it,  and  would  have  to  prove  his  case  partly  by  writ- 
ing and  partly  by  oral  evidence,  the  very  predicament 
which  the  Statute  of  Frauds  was  intended  to  prevent. 

It  was  attempted  to  be  argued,  that  the  original  agree- 
ment was  performed,  inasmuch  as  one  person  named  by 
mutual  consent  might  be  considered  as  ''  competent  per- 
sons respectively  appointed  by  the  parties  ;^  but  we  think 
that  this  construction  cannot  reasonably  be  put  on  the 
words  of  the  agreement,  neither  had  the  plaintiff  attempted 
so  to  treat  it,  for  he  has,  both  in  his  first  count  and  in  his 
replication  to  the  second  plea,  expressly  alleged  a  waiver  of^ 
and  substitution  for,  the  original  agreement,  and  not  a  com- 
pliance with  that  agreement.  The  judgment  must  be  for 
the  defendants. 

Judgment  for  defendants* 
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Doe  oil  the  demise  of  the  Baron  and  Baroness 
De  RiiTZfiN  V.  Leivis. 

A  lease  con-     EJECTMENT  for  a  farm  in  the  parish  of  Minwcrc,  in 
neral  covenant  the  county  of  Pembroke,  on  the  joint  demise  of  Charles 

to  repair,  and    Frederick  Baron  De  RiUzen,  and  Mary  Dorothea  his  wife, 

also  a  cove-  *  -^ 

nant,  that  it     before  Williams,  J.  at  Haverfordwest,  at  the  Spring  assizes 

should  be  law-  ^qqq 

fulfortheles-    *^^*^ 

sor  to  enter  The  defendant  held  under  a  lease  of  ISth  February, 

state  of  the       1786,  from  fVilliam  Knox  to  John  Morris.     The  lessors 

premises,  and    of  the  plaintiff  claimed  under  Knox,  and  the  defendant 

to  give  notice  .       *  r 

in  writing  of     under  Morris. 

and  tlm^m  ^^^  \eaBe  contained  a    general  covenant  to  keep  the 

case  the  lessee  premises  in  repair,  and  also  a  covenant  (a)  that  it  should 

to  repair,^ft^^   be  lawful   for  Knox,  his   heirs  or    assigns,  with   worit- 

s*^ould  be  law-  men  &c.  to  enter  upon  the  demised  premises,  to  view, 

sor  to  enter       search,  and  see  the  state  and  condition  thereof,  and  upon 

^'^d  th^*"^h       ^^^^y  ^"ch  view,  if  be  or  they  should  think  fit  to  give  or 

lessee  should    leave  at  the  demised  premises  notice  in  writing  to  or  for 

r^y^so  ex  "°"   Morris  and  his  heirs,  of  all  defects  and  want  of  reparation 

pended,  to-      then  found ;  and  in  case  he  or  they  should  neglect  to  repair 

the  next  half    ^^^  defects  within  two  calendar  months  after  such  notice, 

^^^"^K^*"'*      it  should  be  lawful  for  Knox,  his  heirs  or  assigns,  or  his 

was  a  power     &nd  their  agent,  with  workmen  8cc.  to  enter  and  to  do  such 

of  distress  for    repairs  as  he  or  they  should  think  necessary  to  be  done,  and 
ihe  amoanc,  ...  ,         . 

as  in  case  of     that  Morris  or  his  heirs  would  repay  to  Knox,  his  heirs  or 

rent.    The 

lease  also  con-      (a)  Quare,  whether  this  provision  amounted  in  law  to  a  covenant 

tained  a  clause 

of  re-entry,  on  the  breach  of  an^  covenant.     The  landlord  gave  the  tenant  notice  to 

repair  a  certain  portion  of  the  premises  before  certain  specified  periods  of  time,  and 

that  in  default  ol  his  doing  so,  he  should  enter  and  do  the  repairs  himself. 

Held,  that  this  notice  was  a  waiver  of  the  right  to  enter  for  the  breach  of  the  general 
covenant  to  repair. 

The  first  lessor  assigned  to  A*,  from  whom  the  reversion  descended  to  JB.,  who  died 
leaving  two  sisters  coparceners ;  guare,  whether  one  sister  can  take  advantage  of  a  con- 
dition for  re-entry  in  the  lease,  and  whether  the  condition  can  be  apportioned  so  as  to 
enable  her  to  recover  a  moiety  f 

Quart  also,  whether  the  tenant,  after  payment  of  rent  to  her,  could  dispute  her 
title  (6)? 

(6)  Vide  anu,  vol.  iv.  291,  note  to  Doe  d.  BuUtn  v.  Mills* 
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assigns,  so  much  money  as  should  be  expended  by  him  and        18S6. 

them  for  work  and  materials  in  doing  such  repairs,  at  the 

time  of  paying  his  or  their  next  half  year's  rent  which  should  d, 

become  due  after  the  money  should  have  been  so  laid  out         I*J|tzen 

and  expended ;  and  in  case  Morris  or  his  heirs  should  neglect       Lewis. 

or  refuse  to  pay  the  same  as  aforesaid,  it  should  be  lawful 

for  JKnox,  his  heirs  or  assigns,  to  enter  upon  the  premises 

and  distrain  for  the  same,  as  in  the  case  of  rent  in  arrear. 

The  lease  contained  several  other  covenants,  and  a  proviso 

that  if  all  the  covenants  were  not  kept,  the  lease  should  be 

forfeited,  and  that  it  should  be  lawful  for  the  lessor,  his 

heirs  and  assigns,  to  re*enter  and  take  possession.     The 

following  notice  was  given  on  the  10th  of  July,  1830,  to 

the  defendant,  by  the  agent  of  the  Baron  de  Riiizen. 

''  Take  notice,  that  on  receipt  of  this  you  are  required  to 
fulfil  all  the  covenants  and  agreements  contained  in  your 
lease  or  leases  granted  to  you  of  the  messuage,  tenement 
and  lauds  called  M  in  were  House  Farm;  and  that  in  case 
of  your  neglecting  in  anywise  so  to  do,  every  building, 
hedge,  8cc,  will  be  put  in  covenanted  order  and  repair  for 
you,  and  you  will  be  charged  with  the  costs.  Sic. ;  or  should 
there  be  any  further  breach  of  covenant,  that  it  will  affect 
the  existence  of  your  lease  or  leases.^' 

On  the  £4th  of  November,  1B30,  a  further  notice  was 
given,  of  which  the  following  is  a  copy  : — "  As  you  have 
not,  in  pursuance  of  the  notice  served  on  you  on  the  10th 
day  of  July  last,  repaired  the  messuage,  tenement  and  lands 
which  you  hold  under  the  Baron  and  Baroness  de  RiiixeN, 
situate,  8cc.  I  hereby  give  you  further  notice  to  repair  the 
hedges,  gates  and  fences  on  the  said  premises,  on  or  before 
the  30th  day  of  December  next,  and  the  houses,  offices, 
and  other  buildings  on  the  said  premises,  on  or  before  the 
51st  day  of  May  next,  and  in  the  event  of  your  neglecting 
to  make  such  repairs  at  such  respective  periods  as  aforesaid, 
1  hereby,  on  behalf  of  the  said  Baron  and  Baroness  de 
Ruizen,  give  you  notice,  that  they  will  cause  such  respective 
repairs  to  be  made,  and  charge  you  with  the  expenses  of 
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1836.  the  same,  according  to  the  provisions  in  your  lease  or  leases 
of  the  said  premises  for  that  purpose  contained." 

The  lessors  of  the  plaintiff,  after  deducing  title  from  the 
original  lessor  to  Nathaniel  PhillipSf  proved  payment  of 
rent  under  the  lease  in  question  to  PhUlipi.  Phillips  died 
in  December,  1813,  upon  which  the  property  descended  to 
his  son.  He  dying  without  issue,  it  descended  to  Edward 
Augustui  Phillips.  He  died  also  without  issue,  leaving 
two  sisters,  the  Baroness  de  Riitzen  and  Lady  lAckfield. 
The  defendant  had  married  the  daughter  of  Morris^  the 
lessee,  and  by  that  means  bad  become  entitled  to  the  lease. 
The  Baron  and  Baroness  de  Riiizen  entered  upon  the 
estate,  and  the  defendant  paid  rent  to  tbem. 

It  was  objected,  6rst,  on  the  part  of  the  defendant,  that 
the  lessors  of  the  plaintiff  had  not  shewn  that  they  were 
possessed  of  the  reversion.  To  this  it  was  answered,  that 
the  payment  of  rent  was  a  sufficient  acknowledgment  of 
title,  and  that  after  that  acknowledgment  the  title  could 
not  be  disputed,  but  that  at  all  events,  as  the  baroness 
was  shewn  to  be  entitled  to  a  moiety  in  the  reversion,  as 
coparcener  with  Lady  Lid^eld,  the  lessors  of  the  plaintiff 
were  entitled  to  recover  that  moiety.  To  this  it  was  re* 
plied,  that  both  coparceners  ought  to  have  joined  to  take 
advantage  of  the  breach  of  condition.  It  was  secondly 
objected,  that  the  notice  which  had  been  given  by  the  les- 
sors of  the  plaintiff,  that  they  would  enter  and  repair,  was 
an  adoption  of  the  special  covenant  as  to  repairs,  and  was 
a  waiver  of  the  forfeiture  incurred  by  the  non«-repair,  under 
the  general  covenant 

A  verdict  was  found  for  the  plaintiff,  and  the  learned 
judge  gave  the  defendant  leave  to  move  to  set  that  verdict 
aside,  and  enter  a  nonsuit.  A  rule  having  been  accordingly 
obtained,  cause  was  now  shewn  by 

John  Wilson,  Ckiltan,  and  James.  It  is  said  that  the 
reversion  was  not  in  the  lessors  of  the  plaintiff;  but  it  was  in 
evidence  that  the  defendant  had  paid  rent  to  them.     There 


TRINITY  TERM,  VI  WILL.  IV. 

are  only  two  exceptions  to  the  rule,  that  the  defendant  can- 
not dispute  the  title  of  his  landlord,  to  whom  he  has  paid 
rent;  first,  where  the  title  has  expired ;  and»  secondly,  where 
the  rent  has  been  paid  by  mistake.  It  was  said  at  the 
trial,  that  there  could  be  no  apportimiment  of  a  condition, 
but  at  all  events  the  lessors  were  entitled  to  recover  a 
moiety ;  Doe  d.  Gill  v.  Pearson  [a).  It  is  true  that  a  con- 
dition cannot  be  apportioned  by  the  act  of  the  party,  but  it 
may  be  by  act  of  law.  Where  one  has  the  entire  condition, 
he  cannot  by  his  own  act  divide  it ;  but  by  act  of  law  it 
may  be  divided,  as  by  recovery  in  waste,  or  descent  of  part 
of  the  reversion  in  gavelkind,  or  borough-English  \  but  not 
by  grant  of  the  person  himself;  Appowellv.  Monoux{b\ 
Dumpor^s  case  (c).  Two  coparceners  of  a  reversion  with 
condition  make  partition  by  agreement,  the  condition  is 
gone  (d).    But  if  by  writ,  the  condition  remains  (e). 

It  is  said  that  the  notices  given  were  an  election  on  the 
part  of  the  landlord  to  proceed  on  the  special  covenant, 
and  not  on  the  general  covenant  to  repair.  The  notices  are 
not  of  such  a  nature  as  would  have  enabled  the  landlord  to 
proceed  on  the  special  covenant.  The  special  covenant 
could  only  be  put  in  force  after  an  entry  and  search  by  the 
landlord.  The  notices  in  question  stated  no  entry  or  search, 
and  pointed  out  no  specific  defects,  the  repairing  of  which 
was  required. 

Besides,  the  covenants  are  independent  of  each  other. 
Assuming  that  the  notices  which  were  given  should  be 
considered  as  notices  under  the  special  covenant,  yet  the 
landlord  was  not  bound  to  act  upon  that  notice,  but  might 
still  resort  to  the  general  covenant  The  condition  for  re- 
entry is  very  general  in  its  terms,  and  unless  the  Court  in- 
troduce an  exception,  it  must  be  considered  as  applicable 

(a)  6  East,  173  ;  %  Smith,  S05.  Maiy^  Sir  Fra.  Moore,  303. 

(6)  Sir  Fra.  Moore  Rep.  97.  (c)   Per  Anderson,  C.  J.  i^.  805. 

(c)  4  Co.  Rep.  190  a.  And  see  the  cases  coHected,    5 

(d)  Per  Periam,  J.  who  said  it  Vin.  Abr.  298,  8k, 
was  so  adjudged  ;  4  ft  5  Phi(^  ^ 
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to  this  case.  That  the  remedies  on  the  two  covenants  are 
cumulative,  appears  from  many  authorities.  Roe  v.  Pain  (a), 
Wood  V*  Day  (b)^  Doe  6.  Meux  {c),  maybe  cited  on  the 
other  side.  In  that  case  the  lease  contained  covenants  to 
keep  the  premises  in  repair,  and  also  to  repair  within  three 
months  after  notice;  there  was  a  clause  of  re-entry  for 
breach  of  any  covenant,  and  the  premises  being  out  of 
repairi  the  landlord  gave  a  notice  to  repair  within  three 
months.  It  was  held  that  this  was  a  waiver  of  the  forfei- 
'  ture  incurred  by  the  breach  of  the  general  covenant  to  keep 
the  premises  in  repair,  and  that  the  landlord  could  not 
bring  ejectment  until  after  the  expiration  of  three  months. 
But  here  there  is  a  continuing  breach  of  covenant,  which 
there  was  not  in  Doe  v.  Meux  and  Doe  v.  Peck{d);  whidi 
shews,  that  although  there  may  be  a  Waiver,  yet  if  there  be 
a  continuing  breach  after  the  waiver,  ejectment  may  be 
maintained. 


J.  Ewns  and  E.  V,  fViUuimSt  contrft.  As  to  the  first 
point,  it  is  not  supposed  that  by  descent  from  an  ancestor 
to  coparceners,  the  condition  is  done  away  with  ;  but  it  is 
contended  that  coparceners,  forming  one  heir,  must  act  to- 
gether, and  not  separately.  The  authorities  cited  shew  that 
there  may  be  an  apportionment  by  act  of  law,  and  for  this 
Dumpor^s  case  is  cited.  The  example  given  in  that  case 
is  a  descent  of  land  to  which  a  condition  was  annexed, 
part  of  which  was  borough*£nglish«  There  part  of  the 
entire  land  descended  to  the  customary  heir,  and  part  to  the 
common  law  heir.  Here  the  whole  land  descended  to  the 
two  coparceners.  In  Stedman  v.  Baies  {e)  the  defendant 
made  cognizance,  as  bailiff  to  the  Countess  of  Salisbury,  for 
rent  in  arrear;  for  that  J.  5.  was  seised  and  made  a  lease, 
&c.  and  died,  and  the  reversion  descended  to  the  Countess 
and  her  sister,  as  heir.     On  demurrer  the  Court  held  this 


(a)  'iCampb.  520. 

(b)  7  Taunt,  646. 

(c)  7  Dowl.  &  Ryl.  98;  5.  C.  4 


B.  &  C.  606. 

(d)  1  B.  &  Ad.  428. 

(e)  1  Salk.  390. 


9. 

Lewis. 
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cogniztnce  naught ;  for  by  lAilleton  himseiri  both  sisters         i836. 
must  join,  both  take  as  heirs  by  descent,  and  make  but  one      "^^^^^ 
heir,  to  whom  the  rent  descends  as  one  entire  inheritance.  j. 

[LUikdale,  J.  There  is  a  manuscript  note  to  Dumpor^s  ^^  Rutzen 
case,  by  Serjeant  HUL  Patte$on,  J.  The  coparceners  are 
assigns.]  It  is  not,  because  rent  has  been  paid  to  the  Baron 
de  Biilzen^  that  he  is  proved  to  be  assignee  of  the  re- 
version. Assuming  that  they  are  coparceners,  there  is  no 
authority  to  shew  that  one  of  two  coparceners  may  recover 
a  moiety  in  ejectment. 

It  cannot  be  inferred,  from  the  language  of  the  special 
covenant,  that  the  notice  of  an  intention  to  act  upon  it 
should  specify  the  particular  defects  which  the  tenant  is  re«- 
quired  to  repair.  If  the  notice  had  been  as  general  as  the 
terms  of  the  covenant  itself,  it  would  have  been  sufficient. 
The  second  noticoi  which  was  given  on  the  24th  Novem- 
ber,  required  the  tenant  to  repair  the  gates  and  fences 
before  the  dOth  December,  and  the  buildings  before  the 
31st  May.  So  long  as  that  notice  was  unrecalled,  no  ad- 
vantage could  be  taken  of  the  forfeiture  by  the  lessors. 
Negotiations  subsequently  took  place,  and  those  negotia- 
tions may  be  considered  as  a  suspension  of  the  notice. 
But  when  they  terminated,  the  notice  was  still  subsisting. 
Undoubtedly  the  general  covenant  to  repair,  and  the  special 
covenant,  are  independent  of  each  other;  but  the  lessors 
have  affirmed  the  existence  of  the  tenancy  until  the  expira- 
tion of  the  notice.  The  notice  atill  exists  ;  it  was  not  with- 
drawn, it  was  only  suspended.  [Patttscnf  J.  If  there  had 
been  simply  a  covenant  to  repair  within  three  months  after 
notice,  and  a  general  covenant  to  repair,  and  a  notice  to 
repair  within  three  months  had  been  given,  and  the  tenant 
had  failed  to  repair,  the  landlord,  at  the  expiration  of  the 
three  months,  might  have  resorted  to  the  general  covenant 
to  repair ;  Doe  d.  Rankin  v.  Brindly  (a).]  The  landlord's 
remedy  was,  to  do  the  necessary  repairs,  and  he  might  then 
have  distrained  for  the  amount  at  the  next  rent  day. 

(a)  AnUf  vol.  i.  1 ;  4  Dam.  &  Ado).  84. 
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1836.  Lord  Denman,  C.J. — In  this  case  it  was  incumbent 

on  the  lessors  of  the  plaintiff  to  shew  that  they  represented 
the  original  lessor.  It  is  not^  however,  necessary  to  enter 
into  the  question  as  to  the  title^  because  we  are  of  opinion 
that  the  rule  should  be  made  absolute  upon  the  other 
point.  The  lease  contains  two  covenants  as  to  repairs; 
the  one  a  covenant  to  repair  generally,  and  the  other  a  cove* 
nant  which  enables  the  lessor  to  enter  upon  the  property 
to  ascertain  what  repairs  are  wanted;  and  provides  that,  in 
case  the  lessee  should  neglect  or  refuse  to  repair,  then  the 
lessor  may  do  the  necessary  repairs,  and  recover  the 
amount  which  he  had  expended,  as  rent.  Assuming  that 
the  lessors  of  the  plaintiffs  have,  by  the  notice  which  they 
have  given,  taken  upon  themselves  the  burthen  of  doing  the 
repairs,  that  must  be  considered  as  a  waiver  by  them  of  the 
right  of  entry  acquired  by  the  breach  of  the  general  cove- 
nant to  repair.  What  is  the  effect  of  the  notices  in  this 
case  i  On  the  lOth  of  July  a  notice  is  given  requiring  the 
defendant  to  fulfil  the  covenants  contained  in  the  lease,  and 
informing  him  that,  in  case  of  his  neglecting  to  do  so,  the 
buildings  and  fences  would  be  put  into  repair,  and  that  he 
would  be  charged  with  the  costs.  That  notice  expired  in 
September.  No  advantage  was  taken  of  it ;  but  on  the 
contrary  this  further  notice  was  given.  (Here  bis  lordship 
read  the  second  notice.)  In  this  notice  the  defendant 
is  apprised  that,  if  he  neglects  to  do  the  repairs,  the  land- 
lord will  do  them.  After  that  notice,  the  tenant  would  not 
have  been  justified  in  doing  the  repairs  himself.  The  les- 
sors took  the  matter  into  their  own  hands  in  a  manner 
which  was  perfectly  inconsistent  with  their  availing  them- 
selves of  the  forfeiture.  It  seems  to  me,  therefore,  that 
they  have  waived  their  right  under  the  general  clause,  and 
are  not  in  a  situation  to  maintain  this  action. 

LiTTLEDALE,  J. — I  am  eutirelj^  of  the  same  opinion. 
The  landlord,  by  the  second  notice,  waived  the  right  to 
proceed  on  the  clause  of  re-entry  for  the  breach  of  the  ge- 
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iieral  covenant  to  repair.  At  the  expiration  of  the  periods  1836. 
of  time  specified  in  the  second  notice*  the  landlord  might 
have  entered  and  done  the  necessary  repairs.  The  cost  of 
those  repairs  he  would  be  entitled  to  charge  the  tenant, 
and  levy  the  amount  by  distress.  I  consider  the  other 
point  as  very  doubtful.  It  is  said  in  Dumpor^s  case, 
"  if  a  man  seised  of  two  acres,  the  one  in  fee»  (at  common 
law)  the  other  in  borough-English,  and  has  issue  two  sons, 
and  leases  both  acres  for  life  or  years,  rendering  rent  with 
condition,  the  lessor  dies ;  in  this  case,  by  this  descent, 
which  is  an  act  of  law,  the  reversion,  rent,  and  condition, 
are  divided."  There  is  good  reason  for  that,  because  each 
of  the  sons  has  an  entire  estate.  But  here  the  lessors  are 
coparceners  with  another  person. 

Patteson,  J.-*I  entirely  agree  as  to  the  effect  of  the 
notices.  The  lessors  of  the  plaintiff  have  thereby  waived 
their  right  to  proceed.  Rex  v.  Paine  is  almost  the  only 
case  to  shew  that  the  general  covenant  to  repair,  and  the 
special  covenant,  are  independent  of  each  other.  But  in 
that  case  the  special  covenant  was  to  repair  after  the  ex- 
piration  of  three  months*  notice.  The  notice  given  was  to 
repair  forthwithf  and  the  plaintiff  recovered  upon  the  gene« 
ral  covenant  to  repair.  In  Doe  v.  Metix,  Bayky,  J.  does  not 
say  that  they  are  independent  covenants.  But  in  the  judg- 
ment of  Holroyd,  J.,  they  appear  to  be  considered  as  inde- 
pendent, though  the  acting  upon  the  special  covenant  might 
be  considered  as  a  waiver  of  the  breach  of  the  general  co- 
venant. In  Doe  V.  Brindley  the  lease  contained  a  general 
covenant  to  repair,  and  a  proviso  that,  if  at  any  time  the 
premises  should  not  be  repaired  within  three  months  next 
after  notice  in  writing  given  by  the  landlord,  or  in  case  of 
breach  of  the  other  covenants,  then  it  should  be  lawful  for 
the  landlord  to  re-enter.  A  notice  was  given  by  the  land- 
lord, and  before  the  expiration  of  the  three  months,  he 
brought  ejectment.  During  the  three  months,  it  was  agreed 
by  an  order  of  Nisi  Prius  that  the  premises  should  be  put 

VOL.  VI.  3  E 
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in  repair.  They  were  not  put  in  repair,  and  the  landlord 
brought  a  second  action  of  ejectment.  It  wai  held  that  the 
order  of  Nisi  Prius  was  no  waiver  of  the  notice,  but  a  sus- 
pension only,  and  operated  as  an  enlargement  of  the  time 
within  which  the  tenant  was  to  repair.  It  was  a  post- 
ponement only  for  the  benefit  of  the  tenant.  In  the  pre- 
sent  case  the  time  is  not  enlarged  for  the  benefit  4>f  the 
tenant.  The  landlord  here  says  to  the  tenant,  1  will  take 
advantage  of  the  special  covenant  which  obliges  you  to  re- 
pair within  a  certain  time,  and,  if  you  neglect  to  repair  by 
that  time,  I  will  enter  upon  the  premises  and  do  the  re- 
pairs myself.  The  tenant  says  he  will  do  nothing,  but  will 
leave  bis  landlord  to  pursue  his  remedy  under  the  special 
covenant  as  to  repairs.  Clearly  the  relation  of  landlord  and 
tenant,  so  far  from  being  put  an  end  to,  is  affirmed.  The 
landlord  cannot  bring  ejectment  as  upon  a  forfeiture,  be- 
cause he  has  put  it  out  of  the  power  of  the  tenant  to  do 
anything  in  the  shape  of  repairs.  I  give  no  opinion  on 
the  other  point. 


Williams,  J. — The  remedy  given  under  the  special 
covenant  to  repair  is  inconsistent  with  the  co-existence  of 
the  remedy  under  the  general  clause  of  re-entry.  The 
tenant  received  notice  to  do  the  repairs,  and  that,  if  he  did 
not  do  them,  the  landlord  would  do  them  for  him  and 
charge  him  with  the  expenses.  The  necessary  and  natural 
effect  of  such  a  notice  is  to  suspend  all  repairs  by  the 
tenant.  There  is  no  clause  of  re-entry  in  case,  after  such  a 
notice,  the  tenant  should  neglect  to  repair.  The  only  re- 
medy the  landlord  has,  is  to  enter  and  do  the  repairs,  and 
to  levy  the  expenses  by  distress. 


Rule  absolute. 
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Ex  parte  Rig  bye,  Bail  of  Hamer,  m  a  cause  of 
Armita6£  v.  Hamer. 

In  Easter  term  Manning  had  obtained  a  rule  nisi  to  set  Where,  before 
aside  the  judgment  on  a  scire  facias  upon  the  recognizance  a  rubTdsTfor 

of  bail.     Cause  was  shewn,  in  Easter  term  last,  by  Cres«-  «  ^^^  *"al,  a 

ca  s&  hfts 
well  for  the  plaintiff;  and  Sir  J.  Campbell^  A.  G.,  and  Man-  been  returned 

ning,  argued  for  the  defendant    The  facts  of  the  case  will  ""®°  ^*'  j^" 
.       r  •  r^  I  •  ventus, '  the 

be  found  m  the  judgment  of  the  Courts  which  was  de-  plaintiff  may, 

livered,  after  time  taken  to  consider,  by  Sa^Jofi 

rale,  proceed 

Lord  Denman,  C.  J.,  as  follows: — The  original  cause  j^™.  fe.  ^ 

was  tried  on  the  14th  December,  1831,  before  Lord  Tm-  against  the 

terden,  who  directed  that  the  plaintiff  might  sign  judgment  as     jt  is  no  ob- 

of  Michaelmas  term,  1831.  in  pursuance  of  a  former  Rule  J«<^'*o'*  ^<>  ? 

.  "^  ca.  sa.  to  nx 

of  Court.    Judgment  was   signed   accordingly.     On   the  biul,  that  some 

J  7th  December,  notice  was  given  by  the  defendant  of  his  Murine t^hfch 

intention  to  apply  for  a  new  trial  in  the  following  Hilary  theca.  sa.la^ 

term.     On  the  7th  January,  1832,  a  writ  of  capias  ad  satis-  JJffice^were 

faciendum  was  lodged  in  the  sheriffs*  office,  returnable  on  half-holidays. 

the  13th;  on  which  last  day  it  was  returned  ^'non  est  in-  ofthe  bail  has 

ventus.''     On  the  14th  January   the  Court  granted  a  rule  left  England, 

.  sending  a  copy 

nisi  for  a  new  tnal,  which   was  discharged  on  the  8th  of  of  the  sci.  fa. 

June  following.     On  the  9th  of  June,  a  writ  of  scire  fecias  J^Lkst^V^ 

was  lodged  in  the  office  of  the  sheriff  of  Middlesex,  return-  dence  in  £ng- 

able  on  the  15th.     It  lay  the  proper  number  of  days  in  the 

sheriff's  office,  but  three  of  those  days  were  half-holidays. 

On  the  9th  of  July  a  letter  was  written  to  Mr.  Rigbye,  one 

of  the  bail,  addressed  to  his  seat  in  Lancashire,  being  the 

place  of  which  he  was  described  in  the  recognizance,  giving 

him  notice  of  the  proceedings  against  him^  and  on  the  10th 

notice  was  personally  served  on  the  other  bail.     On  the 

^rd  of  July  leave  was  obtained  from  Littledale,  J.,  to  sign 

judgment  on  the  scire  facias ;  and  on  the  24th  the  judgment 

was  signed,  no  render  having  been  made  or  appearance  en- 

3  b2 


land  is  suffi- 
dent  senrice. 


774 


1836. 
£x  parte 

lllGVYE. 


First  point : 
Whether  sci. 
fa.  issued  too 
soon. 


Second  point : 
Half-holidays 
during  period 
ca.  sa.  lay  in 
office. 


Third  point: 
Sufficiency  of 
summons'of 
bail. 


CASES  IN  THE  KING  S  BENCH^ 

tered.  Mr.  Rigbye  bad  left  Lancashire  and  gone  abroad 
before  the  Qth  of  July,  which  fact  was  known  to  the  plain- 
tiff's attomeyi  but  his  address  was  not  known.  In  Septem- 
ber a  letter  was  written  by  Mr.  Rigbye,  in  which  he  speaks 
of  having  some  time  before  received  a  notice.  This  rule 
was  obtained  in  April  in  the  present  year. 

Three  objections  were  taken.  First,  That  the  scire 
facias  was  issued  too  soon,  inasmuch  as  all  proceedings 
were  suspended  pending  the  rule  nisi  for  a  new  trial,  and  no 
capias  ad  satisfaciendum  was  issued  after  that  rule  was  dis- 
posed of.  The  answer  is,  that  capias  issued  in  January 
was  returned  ''  non  est  inventus'*  before  that  rule  was  ob- 
tained, by  which  return  the  bail  was  fixed,  any  subsequent 
render  being  ex  gratis,  and  not  ex  debito  justitise,  and  the 
plaintiff  being  entitled  in  all  cases  to  sue  out  a  scire  facias 
on  the  return-day  of  the  capias.  As  he  had  not  sued  out 
the  scire  facias  when  the  rule  nisi  for  a  new  trial  was  ob- 
tained, although  he  might  have  done  so  the  day  before,  his 
right  was  no  doubt  suspended  pending  that  rule,  but  on  the 
discharge  of  that  rule  it  was  immediately  revived.  Secondly, 
It  was  objected  that  some  of  the  days  during  which  the 
scire  facias  lay  in  the  office  were  half-holidays,  and  there- 
fore ought  not  to  be  counted.  The  answer  is,  that  by  the 
affidavits  it  appears  that  the  sheriff's  office  is  open  on  those 
days  for  the  purpose  of  searching  for  writs  of  scire  facias, 
in  the  same  manner  as  on  all  other  days  in  the  year. 
Thirdly,  It  was  objected  that  Rigbye  was  not  summoned 
on  the  scire  facias,  nor  was  any  notice  sent  to  him  before 
the  return  of  the  writ.  As  to  his  not  being  summoned,  he 
could  not  be,  for  he  was  not  in  the  county  of  Middlesex. 
As  to  the  want  of  notice;  in  the  first  place,  no  notice  is 
required  by  the  Rule  of  Court,  which  simply  directs  that 
judgment  may  be  signed  by  leave  of  a  judge  at  any  time 
after  eight  days  from  the  return  of  one  scire  facias,  although 
the  bail  be  not  summoned.  The  rule  does  not  point  at  any 
circumstances  by  which  the  judge  is  to  be  guided  in  grant- 
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ing  that  leave,  except  that  it  cannot  be  till  eight  days  after        18S6. 

the  return.     Before  that  rule,  the  bail  might  have  rendered      ^T*^^^*^ 

®  Ex  parte 

ex  grati&  at  any  time  before  the  rising  of  the  Court  on  the  Riobye. 
return-day  of  the  second  scire  facias,  but  not  after;  and 
those  eight  days  are  substituted  for  the  second  scire  facias, 
by  analogy  to  the  eight  days  after  the  return  of  the  writ, 
which  are  allowed  for  that  purpose  ex  gratis  where  the 
plaintiff  proceeds  by  action  of  debt  on  the  recognizance. 
In  practice,  the  judges,  before  they  grant  leave  to  sign 
judgment,  have  required  proof  that  notice  has  been  sent  to 
the  bail,  if  their  residence  be  known,  or  if  it  be  not,  that 
proper  attempts  have  been  made  to  ascertain  it.  But  this  is 
entirely  discretionary  with  the  judge.  In  the  next  place, 
notice  was  sent,  and  probably  reached  Mr.  Rigbye^  before 
judgment  was  signed,  or,  if  it  did  not,  he  has  no  one  to 
blame  but  himself,  for  he  left  the  country  of  his  own  ac- 
cord, and  should  have  instructed  some  person  to  watch  the 
proceedings,  and  render  the  original  defendant.  If  Mr* 
Rigbye  had  shewn  by  his  affidavits  any  matters  which  he 
might  have  pleaded  in  bar  to  the  scire  facias,  and  which  he 
has  lost  the  opportunity  of  pleading  by  not  being  sum- 
moned, and  those  matters  had  not  been  denied,  the  Court 
might  now  have  relieved  him  on  motion,  and  allowed  him 
to  plead  to  the  scire  facias,  although  not  to  render  the  prin* 
cipal ;  or,  if  those  matters  had  been  denied,  the  Court  would 
refuse  to  interfere,  and  he  would  have  his  remedy  by  audit& 
querelli ;  but  no  matters  of  that  kind  are  suggested.  He 
seeks  to  set  aside  the  judgment  as  irregular ;  but  for  the 
reasons  already  stated,  we  think  that  he  has  failed  in  shew- 
ing any  irregularity. 

Rule  discharged,  with  costs^ 
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The  holding  of 
a  market  upon 
a  particular 
spot  within  a 
manor,  by  the 
lords  of  that 
manor,  for  a 
long  series  of 
years,  raises 
the  presump- 
tion of  a  grant 
of  a  market  to 
hold  in  any 
part  of  the 
manor,  and 
not  of  a  grant 
limited  to  the 
particular 
spot. 


BaroD  DE  RiiTZBN  and  Mary  Dorothea,  his  Wife, 
V.  Lloyd. 

C/ASE|  for  a  disturbance  to  the  market  belonging  to  the 
plaintiffsi  in  right  of  the  Baroness  de  RiJUzen,  at  Narberth* 
At  the  trial,  before  Gurney,  B.,  at  the  spring  assizes,  1834, 
for  the  county  of  Pembroke,  it  appeared  that  the  Narberth 
market,  to  the  year  \SS2,  had  been  held  at  the  Cross  of 
Narberth,  within  the  town  and  manor,  some  description  of 
articles  being  usually  exposed  to  sale  in  the  streets,  but  a 
greater  number  within  and  around  a  market-house  standing 
upon  the  soil  of  the  defendant,  and  that  the  plaintiffs,  and 
those  whom  they  represent,  had  received  the  market-tolls 
wherever  the  articles  were  exposed,  while  the  defendant, 
•and  those  whom  he  represented,  received  stallage  in  respect 
of  the  stalls  and  standings  within  and  immediately  around 
the  market- house.  In  November,  1832,  the  plaintiffs  opened 
a  new  market-house,  erected  by  themselves,  of  convenient 
dimensions,  and  in  a  convenient  place  within  the  manor, 
upon  their  own  land.  The  defendant  thereupon  erected  a 
market-house  upon  the  old  site,  and  procured  tollable  arti- 
cles to  be  exposed  for  sale  there,  on  the  market-day,  for 
which  injury  the  present  action  was  brought.  It  appeared 
also,  that  the  plaintiffs,  and  those  whom  they  represent, 
received  payment  from  the  shows  standing  at  the  fairs,  in 
any  part  of  the  town.  It  was  contended  by  the  counsel  for 
the  defendant,  that,  as  all  the  evidence  of  possession,  down 
to  1832,  applied  to  a  perception  of  tolls  in  the  old  market- 
house,  and  the  places  before  used,  the  only  inference  of 
right  thence  to  be  drawn  was,  that  of  a  right  to  hold  the 
market  there,  and  that  it  became  necessary,  in  order  to  prove 
the  market  in  the  place  in  which  it  was  now  held  to  be  legal, 
to  shew  a  grant  from  the  crown,  authorizing  the  removal. 
A  charter,  in  the  time  of  James  2,  was  produced,  giving  a 
right  to  hold  the  market  anywhere  within  the  manor  (a). 

(a)  Other  deeds  were  given  in  evidence,  but  it  is  not  necessary  to  state 
them. 
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To  this  evidence  it  was  objected  that  the  title  was  not  pro- 
perly deduced,  and  that  there  was  an  outstanding  term.  A 
verdict  was  found  for  the  plaintiffs,  and  leave  was  given  to 
the  defendant  to  move  to  enter  a  nonsuit,  or  a  new  trial. 
The  latter  part  of  the  rule  was  obtained  on  the  ground  of 
the  rejection  of  evidence,  which  is  the  same  as  that  rejected 
in  the  Baron  and  Baroness  de  Riitzen  v.  Farr  (a). 
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Sir  J.  Campbell,  A.  G.,  Cresswell,  and  J.  JSvans,  in  Hilary 
term,  1836,  shewed  cause.  This  is  a  mere  possessory  action, 
and  it  is  sufficient  to  shew  in  evidence  that  the  plaintiffs 
were  possessed.  This  is  not  like  an  action  of  ejectment, 
brought  to  recover  a  corporeal  hereditament,  where  the  party 
is  out  of  possession,  but  is  more  like  an  action  brought  by  a 
person  in  possession  of  a  corporeal  hereditament,  in  which 
case  it  would  not  be  necessary  to  shew  title.  It  is  imma- 
terial whether  or  not  there  was  an  outstanding  term,  or 
whether  or  not  title  from  the  crown  was  properly  deduced, 
as  the  allegation  that  the  plaintiffs  were  in  possession  was 
proved  (6). 


•/.  Wilson,  and  E.  V,  Williams,  in  support  of  the  rule. 
There  is  no  instance  in  which  an  action  on  a  case  of  this 
description  has  been  permitted  to  be  maintained  by  a  per- 
son who  has  an  equitable  estate  only  in  possession.  There 
is  no  analogy^tween  this  action  and  an  action  by  a  person 
in  possession  of  a  corporeal  hereditament.  No  two  cases 
can  be  more  dissimilar.  A  person  in  possession  of  an 
estate,  is  for  many  purposes  presumed  to  be  lawfullj/  in 
possession.  He  may  maintain  trespass,  and  the  defendant 
cannot  call  upon  him  to  prove  his  title.  Here,  the  party 
claims  something  against  common  right,  which  can  only 
exist  by  charter  from  the  crown.  He  brings  his  action 
against  a  freeholder,  who  has  made  a  particular  use  of  his 
own  property.     This  is  in  the  nature  of  an  action  of  eject- 


(a)  5N.&M.  617;  S.C.  4  A. 
&E.53. 


(6)  Several  other  points  arising 
upon  the  deeds  were  discussed. 
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meat.  It  is  almost  the  only  means  of  trying  the  title  to  a 
market.  Mr.  Serjeant  Williams  {a),  after  citing  Holcroft  v. 
Heel  {b),  says,  that  in  that  case  he  presumes  that  an  action 
on  the  case  for  a  disturbance  of  a  market,  was  considered  by 
the  Court  to  be  in  the  nature  of  an  ejectment.  In  Slocks  v. 
Booth {c),  it  was  held,  that  possession  for  above  sixty  years, 
of  a  pew  in  a  church,  was  not  sufficient  title  to  maintain 
case  for  disturbance  in  the  enjoyment  of  it,  but  that  the 
plaintiff  must  prove  a  prescriptive  right  or  a  faculty.  There 
is  a  considerable  analogy  between  that  case  and  the  one 
now  before  the  Court.  A  franchise  is  a  sort  of  property 
to  which  possession  will  not  give  a  title.  It  was  assumed 
at  the  trial  that  it  M'as  matter  of  election  to  the  plaintiffs, 
whether  they  would  rely  upon  the  possession  for  a  number 
of  years,  or  deduce  title  from  the  grant  by  James  2. 

II.  They  had  no  election.  They  were  bound  to  deduce 
title  from  the  grant.  The  market  was  always  held  at  the 
Cross  of  Narberth.  The  soil  belonged  to  the  defendant, 
who  received  pickage  and  stallage,  and  the  plaintiffs  received 
the  tolls  as  incident  to  the  market.  The  site  of  the  market 
was  changed  and  transferred  by  the  plaintiffs  to  their  own 
soil.  The  first  question  then  is,  whether  the  plaintiffs  were 
authorized  in  making  this  change.  If  the  grant  was  to  hold 
the  market  at  a  particular  place,  the  market  must  be  held  at 
that  place,  and  nowhere  else.  If  the  grant  authorized  the 
holding  of  the  market  within  the  manor,  then  the  plaintiffs 
had  the  power  of  removing  it.  Suppose  the  plaintiffs  had 
confined  themselves  to  the  evidence  of  tolls  paid  for  several 
years  to  them  and  their  predecessors,  that  evidence  would 
only  go  to  support  a  right  of  market  at  the  Cross.  It  was 
therefore  necessary  for  the  plaintiffs  to  resort  to  the  grant, 
and  to  deduce  title  from  it,  to  shew  that  they  had  a  right  to 
hold  the  market  either  at  the  Cross  or  in  any  other  part  of 
the  manor. 

Ctf  n  adi).  vuU* 


(a)  d  Saund.  175|  note  d. 
(6)  1  Bos.  k  Pall.  400. 


(c)  1  T.  R.  428. 
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Lord  Dbnman>  C.  J.,  in  the  course  of  this  term,  deli- 
vered the  jadgment  of  the  Court,  as  follows: — In  this  case, 
the  Court  had  directed  a  rule  absolute  for  a  new  trial,  upon 
a  point  of  evidence  which  had  been  considered  in  the  case 
of  De  Riiizen  and  wife  v.  Farr.  The  counsel  for  the  de- 
fendant, hoM'ever,  upon  points  not  decided  in  that  case, 
have  pressed  for  a  nonsuit.  It  has  therefore  now  become 
necessary  to  decide  them. 

It  appeared  upon  the  trial,  that  the  legal  estate  in  the 
market  in  question  was  not  in  the  plaintiffs,  and  it  was  also 
alleged  that  the  legal  estate  was  not  deduced  even  to  the 
trustees,  upon  which  it  was  contended  that  they  alone  could 
have  maintained  the  action,  and  that  on  the  present  evidence 
it  would  have  failed,  even  if  brought  in  their  names,  on  ac- 
count of  the  defect  in  the  proof  of  their  title. 

As  a  preliminary  ansM'er  to  these  objections,  it  was  urged 
that  this  was  only  a  possessory  action,  in  which  proof  of 
title  was  superfluous,  and  that  no  failure  to  deduce  a  regular 
title  from  the  crown  ought  to  defeat  their  right  to  recover 
in  respect  of  their  possession,  and  that  the  position  of  the 
plaintiffs  was  not  altered,  even  if  they  had  failed  in  an  at- 
tempt to  deduce  a  regular  title  from  the  crown. 

The  counsel  for  the  defendant,  in  reply,  did  not  dispute 
the  general  truth  of  the  first  of  these  propositions,  but  de- 
nied that  it  was  applicable  under  the  particular  circum- 
stances of  the  case;  and  the  Court  took  time  to  consider  of 
its  judgment,  for  the  purpose  of  looking  into  the  evidence 
as  to  those  particular  circumstances,  and  the  deduction  of 
the  title,  and  after  such  examination,  we  are  of  opinion  that 
the  rule  for  entering  a  nonsuit  cannot  be  made  absolute. 

(His  lordship  then  stated  the  facts  proved  at  the  trial.) 

Upon  this  state  of  facts,  the  counsel  for  the  defendant 
Contended  that,  as  all  the  evidence  of  possession,  down  to 
1832,  applied  to  a  perception  of  tolld  in  the  old  market- 
house,  and  the  places  before  used,  the  only  inference  of 
right  thence  to  be  drawn  was  a  right  to  hold  the  market 
there^  and  that  it  became  necessary,  in  order  to  shew  the 
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market  in  the  place  in  which  it  was  now  held  to  be  legal, 
that  a  grant  from  the  crown  should  be  shewn^  authorizing 
the  removal.  A  charter  was  accordingly  produced,  giving 
a  right  to  hold  the  market  anywhere  within  the  manor,  to 
which,  according  to  the  doctrine  of  Curwen  v.  Salkeld(a), 
the  right  of  removal  would  be  incident  But  then  it  was 
contended  that  thi^  would  avail  nothing  to  the  plaintiffa, 
because  they  failed  to  connect  themselves  with  it  by  a  rqpi- 
lar  deduction  of  title. 

Unless,  however,  the  first  of  these  points  be  correctly 
made,  the  second  is  immaterial.  The  question  therefore 
will  be,  whether  from  the  evidence  of  a  market  immemorially 
held  in  certain  places,  within  a  manor,  by  the  apparent  lord 
of  such  manor,  and  those  whom  he  represents  as  such,  the 
necessary  legal  inference  be  that  of  a  grant  restrictively  to 
hold  it  in  such  places  only,  and  with  no  power  of  removal, 
or  whether  those  facts  are  not  premises  from  which  a  jury 
may  properly  infer  a  grant  of  the  market  to  be  held  in  any 
convenient  place  within  the  manor,  and  of  course  with  the 
power  incident  thereto  of  removal  from  time  to  time.  If 
the  latter  be  the  proper  answer  to  this  question,  the  present 
finding  of  the  jury  may,  as  regards  this  point,  be  sustained. 

The  object  of  the  inquiry  would  be  to  determine  the 
extent  and  terms  of  the  grant,  the  mere  existence  of  which 
was  already  inferred  from  the  user,  all  consideration  of  the 
charter  actually  produced,  and  of  the  defective  title,  being 
by  the  argument  excluded.  Now  in  conducting  this  inquiry, 
the  jury  would  properly  consider  the  character  of  the 
grantee,  the  lord  of  a  manor,  the  nature  of  the  thing  granted, 
a  market  and  its  object,  the  grantee's  profit,  and  the  general 
convenience  of  the  resianis  and  the  vicinage.  Considering 
these,  it  appears  to  us  the  most  reasonable  conclusion  of 
fact  to  be  drawn,  that  the  grant,  whenever  or  by  whomso- 
ever made,  had  been  of  a  market  to  be  held  g^ierally,  that 
is,  at  any  convenient  place  within  the  manor.  And  if  upon 
the  considerations  just  stated,  that  would  be  the  reasonable 

(a)  S  East,  638. 
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conclusion  to  be  drawn,  we  cannot  see  that  it  is  necessary^ 
or  even  proper^  to  infer  a  restriction  upon  tlie  grant,  from 
the  fact  that  the  market  appears  always  to  have  been  held 
on  any  particular  spot  or  spots  within  the  manor.  It  is  true 
that,  where  a  grant  is  to  be  inferred  from  user  alonci  its  ex- 
tent, as  between  the  grantor  and  grantee,  is  in  many  instances 
limited  by  the  extent  of  the  user,  for  it  is  not  to  be  pre- 
sumed against  him,  that  he  has  granted  more  than  he  appears 
to  have  permitted  the  grantee  to  enjoy.  But  even  in  such 
cases  we  think  a  jury  would  be  warranted  in  finding  a  grant 
including  all  such  terms  as  are  usual  and  reasonable,  inci- 
dent to  a  grant  of  the  description  inferred.  In  the  present 
case,  however,  where  the  jury  is  called  upon  to  determine, 
not  merely  the  existence  of  a  grant  from  the  crown,  but  the 
terms  of  the  particular  grant  in  question,  we  do  not  see  how 
they  can  forbear  to  take  into  account  every  circumstance 
legitimately  tending  to  affect  the  probabilities  of  the  case. 
And  if  those  circumstances  point  to  wider  limits  than  the 
mere  user  has  extended  to,  but  which  are  not  inconsistent 
with  such  user,  the  jury  may,  indeed  ought  to,  conclude  in 
favour  of  such  limits. 

This  reasoning  will  be  found  to  be  directly  sanctioned 
by  a  well-considered  authority,  the  case  of  Rex  v.  Cotte- 
reU(a).  A  material  point  there  to  be  decided  was,  whether 
the  corporation  of  Walsall  had  rightfully  removed  their 
market  from  the  high  street,  in  which  it  had  been  holden 
immemorially,  to  a  new  market-house.  There,  as  here,  no 
charter  was  produced,  giving  a  market  within  any  prescribed 
limitj»,  but  a  charter  of  Charles  2  granted  **  all  and  all  man- 
ner of  liberties,  franchises,  immunities,  privileges,  jurisdic- 
tions, markets,  and  hereditaments,  which  the  mayor  and 
commonalty  now  hold,  use  or  occupy,  or  have  held  &c." 
What,  then,  was  the  market  enjoyed  at  the  date  of  the 
charter  ?  A  market  to  be  held  in  the  high  street,  and  so 
irremovable  from  it,  or  one  to  be  held  within  the  borough, 
and  so  removable  to  any  convenient  spot  within  it?    That 

(a)  1  B.  &  A.  67. 
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1836.  was  the  question  Mrhich|  in  termsi  the  charter  threw  no  light 
J~^T.^^  upon,  and  it  was  argued,  as  here,  that  the  user  alone  was  to 
ond  Wife  determine  it.  The  Court  however  held  tlie  other  way,  the 
Ltoyd  different  members  of  the  Court  attaching  different  degrees 
of  weight  to  particular  circumstances,  but  all  agreeing  iu 
the  principle  that  all  the  circumstances  were  to  be  taken 
into  account,  and  no  limits  to  be  applied  but  such  as  might 
fairly  be  deduced  as  probable  inferences  from  all  those  cir- 
cumstances. In  that  case,  some  reliance  is  placed  by  the 
judges  on  the  fact  that  the  grantee  of  the  supposed  charter 
was  a  corporation,  and  not  an  individual.  That,  however, 
was  a  fact  merely  increasing  the  probability  of  a  grant  co- 
extensive with  the  borough.  We  are  now  only  considering 
whether  there  was  any  evidence  of  a  grant  co* extensive  with 
the  manor.  It  is  unnecessary  therefore  to  observe,  that 
Abbott,  J.  seems  to  consider  that  an  equal  probability  exists 
of  a  grant  to  the  lord  being  co-extensive  with  the  manor,  as 
of  a  grant  to  a  corporation  being  co^extensive  with  the 
borough. 

We  entirely  agree  with  this  case,  and  we  think  that  the 
learned  judge  not  only  was  not  called  upon  to  nonsuit  the 
plaintiffs,  but  upon  this  evidence,  and  as  to  this  point,  would 
have  been  justified  in  directing  the  jury,  that  if  they  were 
satisfied  of  the  existence  of  the  grant,  it  was  most  probably 
a  grant  to  be  exercised  anywhere  infr&  manerium. 

It  becomes  therefore  unnecessary  to  examine  the  second 
point,  or  to  examine  whether,  if  established  in  fact,  it  would 
have  led  to  the  consequences  insisted  on  by  the  defendant, 
because  the  plaintiffs  might  have  rested  on  their  possessory 
evidence,  and  are  not  to  be  prejudiced  by  having  attempted 
and  failed  to  make  out  a  documentary  title  by  purchase. 
The  rule  therefore  will  remain  absolute  in  its  original  terms. 

Rule  absolute. 
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Snooke  v.  Mattock,  Executor  of  Southwood, 
deceased. 

Declaration  in  scire  facias  upon  a  judgment  for  It  >•  not  a 
718/.  105.  against  Thomas  Southwood,  who  died,  leaving  the  ther  in  abate- 

defendant  his  executor.  inent  or  in  bar 

,  .    ^        ^^  declara- 
Plea,  that  after  the  recovery  of  the  judgment,  and  before  tion  in  scire 

the  return  of  the  second  writ  of  scire  facias  in  the  declara-  ^^^^v'^lllli  * 

wnt  ol  error 

tion  mentioned,  the  defendant,  for  reversing  the  judgment,  has  been  sued 
sued  out  a  writ  of  error,  which  writ  of  error  afterwards,  and  ^^^^  oHhe* 
before  the  return  of  the  second  writ  of  scire  facias,  was  deli-  scire  facias, 
vered  to  the  Chief  Justice,  to  whom  it  was  directed,  whereof 
the  plaintiff  afterwards,  and  before  the  return,  had  notice. 
That  the  writ  of  error  is  still  depending,  undetermined,  and 
in  full  force,  and  that  the  judgment  is  not  yet  either  affirmed 
or  reversed.      The  plea  concluded  with  a  verification  and 
prayer  of  judgment. 

Replication:  That  after  the  prosecuting  the  writ,  the 
transcript  of  the  record  and  the  proceedings  of  the  plaint 
were  sent  to  the  Exchequer  Chamber,  which  Court  after- 
wards, in  Michaelmas  term,  quashed  the  writ  of  error,  and 
the  same  then  and  there  became  and  was  determined,  and 
the  judgment  therefore  remains  in  full  force  and  affirmed. 

Special  demurrer  to  the  replication.  The  following 
causes  of  demurrer  were  stated :  First,  that  the  replication 
vouches  no  record  of  the  alleged  quashing  of  the  writ  of 
error.  Secondly,  that  the  quashing  of  a  writ  of  error  is 
not  a  matter  in  pais  cognizable  by  a  jury.  Thirdly,  it 
does  not  appear  upon  what  ground  the  writ  of  error  was 
quashed.  Fourthly,  that  writ  of  error  being  a  writ  of  right, 
and  not  of  grace,  the  Court  of  Exchequer  Chamber  had  no 
right  to  quash.  Fifthly,  that  no  right  to  quash  a  writ  of 
error,  quia  improvide  emanavit,  is  vested  in  the  Court  to 
which  such  writ  is  returnable,  or  in  any  other  Court  than 
that  out  of  which  it  issues.  Sixthly,  that  even  the  Court 
of  Chancery  has  no  power  to  quash,  otherwise  than  upon 
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1886.  an  order  referring  to  some  defect  disclosed  in  the  order,  or 
apparent  upon  the  face  of  the  writ.  Seventhly,  that  upon 
the  plea  and  replication  it  appears  that  the  scire  facias  issued 
while  the  writ  of  error  was  depending.  Joinder  in  de- 
murrer. 

Manning,  in  support  of  the  demurrer.  It  is  certainly 
laid  down  in  Tidd's  Practice,  that  a  writ  of  error  is  a  su- 
persedeasy  but  no  stay  of  proceedings.  The  rule  is  con- 
fined to  the  case  where  the  proceeding  is  against  bail; 
Myer  ▼.  Arthur  {a).  This  proceeding  calls  upon  the  de- 
fendant to  shew  cause  why  he  should  not  have  execution 
upon  the  judgment.  What  better  answer  can  there  be 
than  that  the  judgment  is  superseded  by  the  writ  of  error  ? 
If  the  plea  were  defective  in  this  respect,  it  would  be  cured 
by  pleading  over.  What  does  the  plaintiff  say,  to  shew 
why  the  writ  of  error  should  not  operate  as  a  supersedeas  ? 
that  the  writ  of  error  was  quashed  by  the  Court  of  Ex- 
chequer Chamber ;  but  upon  the  authorities  it  would  appear 
that  the  Court  out  of  which  the  writ  issues  can  only  quash 
it  upon  defects  on  the  face  of  it.  The  case  of  Lord  Say 
and  St/e  v.  Stephens(b)  is  the  first  on  the  subject,  but  the 
scire  facias  in  that  case  was  grounded  on  an  action  de  scan- 
dalis  magnatum.  In  Lloyd  v*  Skult(,c)  it  was  laid  down, 
that  a  writ  of  error  from  the  Court  of  King's  Bench  to  the 
Exchequer  Chamber  could  not  be  quashed  by  the  Court  of 
King*8  Bench,  but  that  the  application  ought  to  be  made 
either  to  the  Court  of  Chancery,  from  whence  it  issues,  or 
to  the  Exchequer  Chamber,  where  it  is  returnable.  In 
that  case,  as  in  the  former,  a  writ  of  error  had  issued  en- 
tirely without  an  authority,  which  was  apparent;  but  there 
is  no  case  which  shews  that  a  writ  of  error  can  be  quashed 
by  the  Court  to  which  it  is  returnable,  except  the  defects 
are  apparent  on  the  face  of  it  Where  the  writ  of  error  has 
issued  upon  any  misrepresentation,  it  is  for  the  Court  to 

(a)  1  Strange,  419.  (c)  1  Dougl.  350. 

(6)  Cro.  Car.  135,  liS. 
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quash  it.     Here  the  objection  was,  that  the  writ  of  error        ^^^' 
was  brought  on  a  feigned  issue.     Assuming  this  to  be  the        Svook 

case,  one  of  two  courses  was  open  to  the  other  party,  either  ^- 

,      -_  . .       ,        .,  r    t  Mattock. 

to  move  the  Court  to  set  aside  the  allowance  of  the  writ, 

or  to  proceed  notwithstanding  it.    ^Fhere  was  a  third  course 

to   proceed   by  attachment.      The   Court  of  Exchequer 

Chamber  had  no  authority  upon  the  argument  to  quash  the 

writ^  and  they  had  no  judicial  means  of  knowing  that  it  was 

a  writ  of  error.     A  writ  of  error  is  a  writ  of  right,  and  not 

of  grace,  it  should  therefore  appear  that  there  was  good 

ground  for  quashing  it ;  that  was  the  course  pursued  in 

Baddeleyv.  Shafto{a). 

Butt  contrsi.  First,  as  to  the  replication.  It  is  admitted 
that  the  Court  of  Exchequer  Chamber  have  jurisdiction  in 
certain  cases  to  quash  a  writ  of  error;  as  that  Court  has 
jurisdiction^  and  this  writ  of  error  has  been  quashed,  it 
must  be  presumed  that  what  has  been  done,  has  been  rightly 
done.  Nothing  will  be  intended  against  the  jurisdiction  of 
the  Exchequer  Chamber.  [Pattesan  J.  The  objection  is, 
that  the  Court  of  Exchequer  Chamber  had  no  power  to 
quash  the  writ  except  for  a  defect  apparent  upon  the  face  of 
it.  We  cannot  tell  that  there  was  not  a  defect  apparent  upon 
the  face  of  it.  Lord  Dentnan  C.  J.  Is  it  not  then  a  judgment 
which  ought  to  have  been  set  out  upon  the  replication  ?]  The 
mode  in  which  it  is  set  out  on  the  replication  is  the  proper 
mode.  If  it  had  been  intended  to  say  that  the  Exchequer 
Chamber  had  no  such  power,  the  other  party  should  have 
shewn  why  it  had  not.  It  is,  however,  unnecessary  to  con- 
sider this  point,  because  the  plea  is  bad.  Undoubtedly  a 
writ  of  error  is  a  stay  of  execution,  but  the  question  is, 
whether  the  plea  of  a  writ  of  error  pending  is  a  good  plea 
in  bar  to  a  scire  facias  upon  a  judgment.  If  so,  the  party 
would  have  nothing  to  do  but  to  get  the  allowance  upon 
the  writ  of  error,  and  to  stay  any  further  proceedings  upon 

(a)  8  Taunt  434. 
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1836.  the  JMdginei^t.  The  course  of  proceediag  ba^i  a^wajs  b^en 
not  to  plead  the  peudency  pf  the  writ,9f  .^rror  m  bar«  but  to 
apply  to  the  Court  to  8t9f  proc^eydiug^* .  Tim  wa3  .the 
course  adopted  io  Christie  v.  Richardson  {((i%,rPool  v^  Char^ 
nock{b\  Betmellv,  Black  if)  md  Entwisley,  Shepherd {d)» 
In  Comyifs  Digest^  Pleader  S  (L  10),  it  is  laid  dpwA,  that 
error  pending  on  a  judgment  is  no  plea  to  scire  faciasi  and 
ioT\\{\%  Dightonv.Granvilie)  is  cited*  In  the  judgment 
of  the  Court  in  that  case  it  is  said«  '^  and  it  has  been  held 
that  a  writ  of  error  pending  ^i^s  a  good  plea  in  abaten^ent 
to  such  a  scire  facias,  but  of  late  days  that  has  been  over- 
ruled.*' There  is  no  distinction  in  principle  between. an 
action  of  debt  upon  a  judgment  and  a  scire  facias  upon  a 
judgpient.  Tidd,  with  bis  usual  aqouracy,  says^  th^t  tbpugh 
a  writ  of  error  is  a  stay  of  proceedings^  yet  it  is  np  abate* 
ment  or  bar  of  the  action  on;  proceedii^s  of  jcire  facias. 
In  Viner^s  Abr.  (f)  many  cases  are  stated^  upon  which  it 
appears  tbat  io  del^  upon  a  judg/^i^Qt  the  defendiiAt  cannot 
plead  a  writ  of  error  .peM^og  19  ]ther,Excbequar  Cbinnherin 
abatement.  There  is  a  dictum  oiHoU^  C.  J.^  in  Rowley  \. 
Raj^hspn(g),  (ba|  il^may  be.  pleadfd  in  abatementi  thoagh 
not  in  bar,  to  the. contrary,  but  tbat  dictuiD  is  quite  extras 
judicial ;  b^ii  it  be  a  good  plea  at  the  time^  and  operates 
either  as  a  temporary  bar  or  in  abatement,  then^  as  it  is 
shewn  in  the  replication^  that  that  bar  is  removed,  the  judg-* 
ment  stands  good,  again. 

Mannings  in  reply.  It  is  admitted  that|  during  the  pen- 
dency of  the  writ  of  error,  a  fi.  fa.  could  not  issue,  if  so, 
then  the  whole  proceeding  is  bad  for  the  present.  Then  it  is 
said  that,  if  a  plea  at  all|  it  could  be  pleaded  in  abatement 
or  as  a  temporary  bar :  the  only  difference  between  a  plea 
in  abatement  and  in  bar,*  is  in  the  prayer  of  judgment.  If 
there  be  an  improper  prayer  of  judgment,  it  is  ground  of 

(a)  3  T.  R.  78.  (c)  4  Mod.  347. 

(b)  3  T.  R.  79.  (/)  Vol.  30,  tit.  Supersedeas, 

(c)  3  T.  R.  643.  p.  69,  pi.  12. 
Id)  2  T.  R.  78.  .     (g)  Skinner,  590. 
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special  demurrer  only.  If  there  be  an  improper  prayer  of  1836. 
judgmenti  and  the  plaintiff  has  pleaded  over,  the  Court 
will  give  judgment^  not  according  to  the  prayer,  but  to  what 
the  prayer  ought  to  have  been.  If  this  writ  of  error  was 
quashed,  the  judgment  on  the  part  of  the  Court  should  have 
been  vouched  on  the  replication.  The  Court  has  no  au« 
thority  to  quash,  except  on  matter  apparent  on  the  face  of 
the  record,  which  should  be  brought  before  the  Court  on 
judgment  quod  billa  cassetur.  [Pattesott,  J.  The  original 
record  does  not  go  to  the  Court,  only  a  transcript.  I  do 
not  see  how  we  are  to  enter  the  judgment  if  th^  writ  of 
error  is  quashed.  It  is  the  same  as  if  no  writ  of  error  issued.] 
That  is  an  argument  against  their  having  the  power  to 
quash|  as  they  have  no  means  of  recording  their  judgment. 
In  the  old  cases  the  transcript  only  came  up ;  the  original 
record  was  left  in  the  Court  below. 

Campbell  A.  G.|  amicus  curias.  That  was  made  very 
distinctly  to  appear  in  MellUh  v.  Bichardton  (a). 

Lord  Dbnmam,  C.  J.— It  is  clear  that  the  plea  is  bad. 
Numerous  authorities  shew  that  in  debt  on  a  judgment  the 
plea  that  a  writ  of  error  had  been  sued  out  would  be  a  bad 
plea :  so  also  would  it  in  scire  facias.  Lord  Holt  threw  out 
.  a  contrary  opinion  in  one  case,  but  what  he  said  was  extra- 
judicial. It  is  true  there  cannot  be  immediate  execution, 
but  the  writ  of  error  is  only  the  suspension. 

LiTTLEDALE,  J. — ^The  plea  IS  not  good.  The  issuing 
of  a  writ  of  error  suspends  only  the  execution.  It  is  matter 
of  application  to  the  Court  to  stay  the  proceedings.  The 
writ  of  error  being  then  nothing  m*#re  than  a  suspension  of 
execution,  upon  application  to  the  Court  there  seems  no 
reason  why  there  should  not  be  an  award  of  execution. 

(a)  1  Clark  &  Finoelly,  $94. 
VOL.  VI.  S  F 
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Patteson,  J. — The  plea  in  bird.  The  authorities  gene- 
rally certainly  apply  to  the  action  of  debt.  la  that  case  the 
plea  would  certainly  be  bad.  Mr.  Matming  endeavours  to 
distingnish  between  scire  facias  and  debt,  on  the  ground  that 
the  scire  facias  calls  upon  the  defendant  to  shew  cause  why 
there  should  not  be  exocution,  and  that  it  would  be  idle  for 
the  Court  to  award  a  fieri  facias,  and  at  the  same  time  say 
that  the  plaintiff  shall  not  have  execution*  There  is  a 
distinction,  I  think,  between  an  award  of  fieri  Aicias  and 
actual  execution.  The  authorities  do  not,  as  I  understand 
them,  say  that  when  a  writ  of  error  is  issued  a  writ  of 
execution  is  bad,  but  that  after  a  writ  of  error  has  issued 
the  execution  shall  not  be  put  in  force  by  taking  the  goods 
or  person.  If  the  plea  in  bar  was  idlowed  and  afterward^i 
the  writ  of  emor  was  determined  in  favour  of  the  plaiiitiff, 
there  would  be  a  manifest  injustice.  As  to  its  being  a  tei»» 
porary  bar,  I  do  not  know  what  the  meaning  of  that  term  is. 
I  think  there  is  no  difference  between  debt  and  a  scire 
facias  on  a  judgment.  We  are  now  assumbg  the  plea  sciB 
pending ;  if  that  be  so,  and  the  writ  of  execution  is  put  in 
force,  tbe  defendant  may  come  to  stay  such  exacufton. 


Williams,  J,  concurred. 


Judgment  for  tbe  plaintiff. 


WlLUAMS  V,  GiBBS. 

1.  An  attor-  (JASE  against  an  attorney  for  negligence.  The  dedara- 
an  accioD  for    tion  stated  that  the  plaintiff  had  retained  the  defendant  as 

bis  client,         |,j,  attorney,  to  sue  one  Edwards  for  a  debt  owing  firoai 

wiuiin  a  limit-  .    . 

ed jurisdiction,- him  to  the  plaintiff;  that  defendant  did  not  prosecute  or 

on  a  cause  of 
action  arising 
out  of  such  jurisdiction,  is  liable  for  negligence. 

2.  In  an  action  brought  on  a  concessit  solvere,  in  a  court  of  inferior  jurisdiotioa  in 
Wales,  the  plaintiff  must  prove  that  the  consideration  for  tbe  promise  arose  within  such 
jurisdiction,  although,  by  the  practice  of  the  Court,  the  promise  onl^  is  alleged  io  the 
declaration. 
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maiiage  the  business  with  proper  care  and  diligence,  but 
wrongfully  and  knowingly  commenced  and  prosecuted  an 
action  for  the  recoiiery  of  the  said  debt,  in  the  name  of  the 
plaintiff,  against  JEdwarcb^  in  a  certain  court  which  had  no 
jaritdiotion  over  the  said  debt,  to  wit,  the  court  of  the 
manor  of  Gower,  the  said  debt  having  arisen  ant  of  the 
jurisdiction  of  the  said  court, as  defendant  well  knew;  that 
soch  proceedings  were  thereupon  had,  that  afterwards,  to 
wit,  8cc,  in  consequence  of  defendant's  negligence,  plaintiff 
was  forced  and  obliged  to  have,  and  had,  judgment  of  non- 
aoit  signed  against  him,  and  was  nonsuited  in  the  said 
court,  &o.     Plea ;  not  guilty  (a). 

Oq  the  trial  before  WiUiafns,  J.,  at  the  Glamorganshire 
spring  assizes,  1835,  it  appeared  that  an  action  bad  been 
commenced  by  the  defendant,  as  the  plaintiff's  attorney,  in 
the  manor  court  of  Gower,  against  Edwards,  on  a  concessit 
solvere  (b) ;  that  the  plaintiff  sought  to  recover  a  sum  of 
money,  due  for  goods  supplied  to  Edwards  out  of  the 
jurisdiction  of  the  manor  court;  and  that  he  submitted  to  a 
nonsuit  on  finding  that  be  could  not  prove  a  cause  of  act 
tion  within  the  said  jurisdiction.  At  the  trial  of  the  pre« 
sent  cause,  evidence  was  given  that  Edwards  had,  within 
the  jurisdiction,  promised  to  pay;  and  it  was  contended 
therefore  that  the  plaintiff,  who  was  able  to  prove  the  pro- 
mise, need  not  have  submitted  to  a  nonsuit.  The  learned 
judge  directed  the  jury  to  find  for  the  plaintiff,  if  they  be- 
lieved that  the  defendant,  under  these  circumstances,  had 
been  guilty  of  gross  negligence.  Verdict  for  the  plaintiff; 
with  leave  to  the  defendant  to  move  to  enter  a  nonsuit. 

Evans,  in  the  foUbwing  term,  having  obtained  a  rule  nisi. 
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E.  V.  WilHams  and  Powell  now  shewed  cause.    It  is 


(a)  There  was  also  a  plea  de- 
nying that  the  plaintiff  had  been 
nonsuited ;  and  it  was  contended, 
in  the  course  of  the  present  argu- 

3  f2 


roent,  that  at  the  time  of  the  trial 
no  plea  had  been  filad. 

(h)  See  1  Wms.  8aund.  68,  n.9. 
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1836.  necessary,  in  a  court  of  inferior  jarkdiotion^  to  prove  no| 
only  that  the  promise,  but  that  the  cofisidemtion  for  k, 
arose  within  the  jurisdiction;  Peacock  v.  Bell  (a)  i  and  the 
defendant  hafingi  as  he  ^'as  bound  to  know,  connneneed 
an  action  for  the  plaintiff  without  the  least  chance  of  sue* 
cess,  was  guilty  of  gross  negligence,  and  is  clearly  liable, 

J.  Evans  and  Nicholl,  contrd.  The  action  in  the  manor 
court  was  on  a  concessit  solvere,  in  which  the  declaration 
alleges  the  agreement  to  pay  .alone;*  without  any  considera* 
tion :  proof  therefore  of  the  promise  within  the  jurisdiction 
would  of  itself  have  sufficed :  IHmery  v,  BuHkii  (6).  In 
that  case  error  was  brought  to  reverse  a  judgment-against 
the  defendant  in  the  court  of  the  city  of  Litchfield.  One 
exception,  that  the  count,  on  the  account  9tated  within  the 
jurisdiction  did  not  aver  aho  that  thp  debt.w^s  due  within 
the  jurisdAction^  w^  overruled.  Sq  in  this  ci|se  jt  was 
enough  to.  prove  a  prc^isei  within  the  jjurisdictiop*  At, all 
event$  (lie,  defendant  wa^  guilty  qf  ignorance  of  a  mere 
point  of  practice..  Thi^  does  not  amount  to  gross  negli* 
gence>  The  (leciliarati.9n  al|egeS|  that  he  knowingly  pro^e* 
euted  the  suit  in  a  court  having  no  jurisdiction  over  it:  the 
scienter  is  deiued  undi^r  the  general  issue,  and  ought  to 
have  been  proved :  Thomas  v.  Morgan  (c). 

Lord  DENMANf  CrJ. — The  case  cited  from  Stroiige  and 
Lord  Raymoud  dpes.  not  tippear  to  me  to  be  iaippUcable« 
In  that  case  the  account  was  alleged  to  have  been  state4 
within  the  juri^bctipn;  so  that  tbe.consideratioi^  as  well 
as  the  promise  itself,  was  shewn  to  have  arisen  within  the 
jurisdiction  of  the  court.  Here  the  promise  stands  by 
itself,  a  mere  nudum  pactum,  and  no  cause  of  action 
therefore  is  alleged  within  the  jurisdiction ;  and  I  am  of 

(fl)  1  Wnw.  Saund.  73.  (e)  4  DowK  P.  C.  9S8. 

lb)  S  Lord  Raym.  1555;  8.  C. 
8  Str.  827. 
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Opinion  that  the  conduct  of  the  defendant  was  such  as  to 
make  him  liable  for  neglwence. 

V, 

LiTTLBDALBi  Pattcson  and  WiLLiAMSi  J 9.|  Concurred,       Oibbs. 


3iicD  i]u  HiooiNsoN  (a)« 

This  case  was  argued,  in  Hilary  term  (6),  hy  J.  Jervis  In  assumpsit, 

for  the  plaintiff,  and  by  Sir  J.  Campbell,  A.  G.  for  the  de-  agreement 

fendant.    The  arguments  and  the  facts  of  the  case  will  fully  ^^unt^^^ij^" 

appear  from  the  judgment.  the  defemJant 

»  pleaded,  first, 

that  the  agree- 
Lord  Den  MAN,  C.J.  in  this  term  (June  13th)  delivered  ment  was  ob- 

the  judgment  of  the  Court.    Ttlis  was  an  action  for  the  f^^.  gcMnd- 

non-performance  of  an  agreement.    The  first  count  of  the  l.v,  that  it  was 
1     .        •  11  1  •  void,  as  not 

declaration  stated  the  agreement ;  there  was  then  a  count  being  under 

on  an  account  stated.    Tlie  first  plea  was  the  general  issue;  '^?!j,  **"  » 

r  o  ^  tniraJy,  non 

secondly,  that  the  agieement  was  obtained  by  fraud,  covin  assumpsit  to 

and  misrepfesentation;  and  lastly,  that  the  agreement  was  gtaiedl^^The 

void  in  law,  not  being  under  seal.    There  was  a  traverse  of  plaintiff  took 

the  first  special  plea,  and  a  demurrer  to  the  other.     The  first  and  third 

cause  was  tried  before  the  argument  on  the  demurrer:  and  plew*  and  d«- 

.  *=*  .     .  '  murred  to  the 

at  the  trial  a  verdict  passed  for  the  plamtiff,  damages  200/.,  second.    The 

costs  40s.,  on  the  issue  as  to  the  fraud ;  and  no  evidence  "*^'tried^*^^ 

was  offered  on  the  non  assumpsit.    The  demurrer  was  sub-  fore  the  de- 

sequently  argued,  and  judgment  was  given  for  the  defend-  ^^gued.   The 

ant.    The  parties  then  went  before  the  Master  on  the  tax-  plaintiff  had  a 

verdict  with 

<a)   See  the  previous  case  of         {b)  Before  Lord  JDenjiiaii,  C.  J.,  ^^  j^j^g  ^^  ^^ 
Bird  V.  Uigginion,  4  N.  &  M.  505.      LUtledale,    WUliamg,    and    Cole  the  fraud,  and 

ridge,  Js.  the  defendant 

n  verdict  on 
non  assumpsit.  The  defendant  had  afterwards  had  Judgment  on  the  demurrer: — Held^ 
that  the  plaintiff  was  entitled  to  the  cost^  of  the  issue  on  which  he  succeeded,  including 
costs  of  briefs  aod  ali  otb^r  expenses  incidental  to  the  trial,  as  well  as  the  costs  of  the 
pleadings,  although  the  demurrer  was  to  the  whole  cause  of  action,  and  the  plaintiff 
chose  to  try  the  issue  of  fact  before  the  demurrer  was  disposed  of. 
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1836.  ation  of  costs }  and  the  defeudant  said  tliat,  as  the  agreeoieut 
in  question  was  declared  upon  the  argument  upon  demairer 
to  be  void,  and  as  there  was  a  verdict  for  him  on  the 
account  stated,  there  had  been  a  complete  answer  to  the 
whole  declaration;  and  therefore  the  issue  on  the  fraud  was 
a  nullity,  and  the  plaintiff  ought  not  to  be  aUowed  the 
general  costs  of  the  cause.  On  the  other  hand,  the  plaintiff 
claimed  the  benefit  of  the  postea,  and  insisted  that  he  was 
entitled  to  the  costs  of  the  cause,  subject  to  a  deduction  on 
account  of  the  issues  found  for  the  defendant.  The  Master 
allowed  the  plaintiff  the  general  costs  of  the  cause  on  the 
issue  on  the  plea  of  fraud,  deducting  from  them  the  costs 
upon  the  other  issue  and  on  the  demurrer.  Cooke  v. 
Sai/er  {a)  was  referred  to  for  the  purpose  of  shewing  that, 
as  the  defendant  had  the  general  judgment,  he  could  not  be 
liable  to  the  coats  of  trying  the  issue  of  fraud.  That  case 
is  almost  exactly  the  same  as  the  present  case.  It  was  an 
action  for  criminal  conversation.  The  defendant  pleaded, 
first,  not  guilty;  secondly,  not  guilty  within  six  years.  On 
the  first  plea  the  plaintiff  joined  issue,  and  obtained  a  ver- 
dict for  50/.  To  the  second  plea  there  was  a  demurrer, 
which  was  decided  for  the  defendant;  so  that,  upon  the 
whole  record,  it  appeared  that  the  plaintiff  had  no  cause  of 
action.  The  issue  was  tried  there,  as  it  was  here,  before 
the  argument  on  tlie  demurrer.  The  question  of  costs  was 
much  considered  by  the  Court  of  King's  Bench;  and  they 
determined  that  the  defendant  was  entitled  to  the  costs  of 
the  demurrer ;  but^  as  to  the  costs  of  the  plaintiff,  that  he 
should  not  have  the  costs  of  the  trial,  because  he  could 
have  no  judgment  for  the  damages  he  had  recovered;  and 
they  held  that  each  party  must  pay  his  own  costs  of  the  trial. 
That  case,  if  rightly  decided,  would  govern  the  present  \ 
but  it  must  be  observed,  that  in  Yates  v.  Gun{b)y  some  years 
before  Cooke  v.  Sat/er{a),  the  Court  of  Common  Pleas  had 
come  to  quite  a  contrary  decision.     In  that  case  also,  as  in 

(a)  2  Burr.  753;  &  C*  2  Wils.  eS.  {b)  Barneu,  HL 
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the  preientj  the  iswie  was  tried  before  the  argument  on  the        183$. 
demurrer;  and  they  allowed  the  plaiotiff  the  coats  of  the     '*^"^^ 
trial  to  be  set  oflf  against  the  costs  of  the  defendant.  «. 

The  reason  given  by  the  Court  of  King's  Bench,  in  Cooke  »»««"«•». 
V.  Sayer(a\  is  perfectly  correct^  if  we  look  into  the  Statute 
of  Gloucester  (&),  on  which  they  decided  the  case;  for  that 
statute  only  gives  costs  where  damages  are  recovered ;  and 
as  the  damages  given  in  this  case  were  only  contingently 
assessed,  the  plaintiff,  as  far  as  the  Statute  of  Gloucester 
goeSf  would  not  be  entitled  to  the  costs  of  the  trial.  But 
the  Court,  though  they  refer  to  the  statute  of  4  Jrmef  c.  16, 
as  to  pleading  double^  do  not  seem  to  have  adverted  to  the 
5th  section,  which  provides,  **  that  if  any  such  matter  shall, 
upon  a  demurrer  joined,  be  judged  insufficient,  costs  shall 
be  giv^  at  the  dacretion  of  the  Court;  or  if  a  verdict  shall 
be  found  upon  any  issue  in  the  said  cauee  for  the  plaintiff 
or  demandant,  costs  shall  be  also  given  in  like  manner,  un- 
less the  judge  who  tried  the  said  issue  shall  certify  that  the 
said  defendant,  or  tenant,  or  plaintiff  in  replevin,  had  a  pro- 
bable cause  to  plead  such  malter  which  upon  the  said  issue 
shall  be  found  against  him." 

Several  cases  have  been  deiiided  where  there  have  been 
issues  on  double  pleadings  under  the  statute  of  //luie,  and 
where  the  defendants  succeeded  on  the  trial  of  issues,  which 
would  entitle  them  to  judgment  on  the  whole  record,  but 
where,  nevertheless,  the  plaintiff,  who  has  succeeded  on 
some  of  the  issues,  has  been  held  entitled  to  the  costs  of 
those  issues. 

In  Jones  v.  Davieu  {v)y  in  an  action  of  assault  and  battery, 
die  defisndants  pleaded  four  pleas;  and  on  the  trial  two 
were  found  for  the  plaintiff  without  damages,  and  the  other 
two  for  the  defisndants,  and.no  certificate  from  the  judge 
that  the  defendants  had  probable  cause  to  plead  those  pleas 
which  were  found  for  the  plaindff.  The  Coart  held  that 
the  plaintiff  was  entitled  to  have  the  costs  of  the  pleas 

(a)  9  Burr.  153*,  B.C.  S  Wits. 85.        (c)  Barnes,  140. 
(6)  6  Bim,  1,  c.  1,  s.  S. 
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18S6.        sHowed  to  hhn,  and  that  they  should  be  deducted  out  of 
"^"^^      the  deftndant's  costs. 

9.  In  a  case  mentioned  in  Bulkr^s  Nisi  Prius,  in  trespass, 

Htootmoir.  ||,^  defendant  pleaded  not  guilty,  and  seireral  justifieations. 
Upon  the  trial,  the  plaintiffi  not  proving  bis  possession  of 
the  locus  in  quo,  the  defendant  bad  a  verdict :  and,  by  di- 
rection of  Denisan,  J.,  the  verdict  was  entered  upon  the 
general  issue ;  upon  which  there  was  a  motion  for  a  venire 
de  novo ;  but  the  Court  reftised  th^  motion,  saying  the  ver- 
dict was  complete,  and  determined  the  cause;  that  the 
plaintiff  was  not  entitled  to  damages;  though  they  said  the 
plaintiff  might  have  insisted  to  have  a  verdict  on  the  other 
issues  for  the  sake  of  costs,  which  he  would  be  entitled  to, 
unless  the  judge  certified  tliat  the  defendsnt  bad  probable 
cause  to  plead  such  plea:  Bartktt  v.  Spooner,  B.  173 f, 
C.  B.  (a) ;  S.  P.  Dayrel  v.  Briggs,  Tn  25  Geo.  fi,  K.  B.  («) 
The  case  of  Barilett  v.  Spomef  is  also  to  be  fooBd  in 
Bamti  (c),  with  some  Variations,  but  not  material. 

In  Duberfy  v.  Page  {d);  in  an  action  of  trespass,  Ae  de-^' 
fendants  pleaded  not  guihy,  and  several  jusdfications.  To 
the  replication  on  one  of  the  defendant's  pleas  there  Was  a 
demurrer,  on  which  the  phin^  had  judgment.  On  the 
trial  the  issues  were  found  for  the  defendants,  except  as  to 
some  on  which  the  jury  were  discharged  from  giving  a  ver- 
dict The  question  of  costs  was  very  fully  argued;  and 
the  Court  held  that  the  plaintiff  was  entitled  to  the  costs  of 
the  demurrer,  though  the  defendants  had  judgment  upon 
the  whole  record. 

So  also  in  Benett  v.  Cosier  {e)^  where,  in  trespass,  the  dc 
fendant  pleaded  pleas  which  were  found  for  him,  and  enti^ 
tied  him  to  judgment  on  the  whole  record,  but  several  issues 
were  found  for  the  plaintiff,  the  pifliotiff  had  his  costs 
allowed  on  those  issues. 

In  Hart  Vk  Ciitbush(f),  which  was  an  action  for  a  libel, 

(a)  Bull.  N.  P.  SS5.  ((Q  S  T.  R.  391. 

(6)  Ibid.  {€)  1  B.  Sl  B.  46& 

(e)  Barnes,  461.  (/)  2  Dowl.  P.  C.  456. 
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the  defendaot  pleaded  tbe  general  issuej  and  several  .pleaff .      1836.. 
of  JQstification.    On  tbe  trial  the  jury  found  a  verdict  for      ^*^^ 
tbe  defendant  on  tbe  general  iasue^  and  no  evidence  was  v. 

given  on  either  aide  as  to  the  pleas  of  justification*  The .  ^^<^^^'» 
Master  allowed  the  plaintiff  bis  costs  of  the  pleadings  on 
tbe  pleas  of  justification!  and  of  thf  witnesses  who  were 
there  to  support  then.  An  application  was  made  for  tbe 
Master  to  review  bis  taxation,  on  tbe  ground  that  as  the  de- 
fendant had  pleaded  a  plea  that  went  to  the  whole  cause  of 
action,  be  was  entitled  to  the  costa  of  tbe  cause,  and  tbe 
plaintiff  ta none;  and  it  was.  contended  that,  as  there. was 
no  evidence  given  on  the  pleas  cf  justification^  there  could 
be  no  certificate  under  tbe  statute  4  Anne,  g.  l6,  a.  5.  BvlX 
Parke,  J.  held  that  the  plaintiff  was.  entitled  to  the  C9sts  on 
those  issues. 

These  cases  aliew  thai  the  construction  and  practice  on 
tbe  statute  of  Anne  has  been  to  give,  the  plaipti|9F  hi^  coats 
on  the  issues  found  for  hinii  wb^tb^r  thfsy  be  iM^uep^  of.  .fac;^ 
or  issues  of  lawj  even  though,. upon  ]the  .other  iaiuf9»  ithe 
judgment  be  sucb  as  that  the  defendant  has  JMdgo^Bnt  miqn 
tbe  whole  record.. 

There  are  other  cases,  «f,  JS^vard  Y».Q^4tr«<«).  and 
JRichmond  v.  Johnmi(t)f  wbei;eqaestions  badyar^scn  .under 
tbe  statute  of  4ititf,  with  no  cerjuficate,r,un4ar,tbe  statute  of 
jlnne,  that  there  was  probable  cause,  to, plead  the  several 
matters ;  and  where  there  baa  ,beeu  a  certifitcate,  ufider  the 
statute  43  Eliz.  c  6|  s,  Sp  to  deprive  the  plaintiff  of  costs# 
and  where  tbe  conjoined  operation  of  those  statutes  has 
been  ueder  eonsideratiou;  but  it  ia  not  vecissiary  to  notice 
the  facts  of  these  caaesi  as,  it  was  held  that  the  statute  of 
Anne  does  not  apply,  unless  one  of  tbe  special  pleaa  be 
found  for  the  defendant* 

Several  cases  have  occurred,  as  to  tbe.  statute  of  J.iU9e,,in . 
replevin  i  Bright  v.jMbM{c)^:Doddv.Jod4relHfl}^Sme 

(a)  Sayer's  Rep.  e60«  (c)  Barnes,  144, 14a.    . 

(fr)  7  East,  688.  (cQ  8  T.  R.  835. 


Bird 
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1896.        ▼•  Fofnyik  (o) ;  ia  which  it  was  hAA  diat  the  svowaot  %fu 
entitled  to  the  costs  of  the  istiiesi  oo  double  plOTdingti  on 
which  he  succeeded^  unlett  there  was  a  judge's  certificate 
HtuoiHsoff.    ihni  (here  was  probable  cause  to  plead  the  doable  pleas« 

The  case  of  Vi'CiaH  v.  Blake  {b)  has  been  considered  as  a 
contrary  authority.  It  was  an  action  of  trespass,  to  whidi 
the  defendants  pleaded  the  genemi  issue  and  justifications. 
The  verdict  was  for  the  plamtiflf  on  the  general  issuei  with 
1«.  damages,  and  for  the  defendants  on  the  pleas  of  jostifi* 
oadona  The  plaintiff  applied  to  hate  his  costs  taxed :  the 
Courti  upon  consideration,  said  that  the  pleas  of  justifica^ 
tion  extended  to  the  whole  trespass ;  it  appeared  dnit  the 
finding  was  for  the  defendant  upon  the  whole  recoid,  and 
therefore  the  plaintiff  was  not  entitled  to  the  costs.  The 
case  is  quite  correct,  if  the  decision  is  meant  to  be  that  the 
plaintiff  was  not  entided  to  the  whole  costs  of  the  cause; 
for  as  to  that,  there  is  not  the  slightest  pretence;  and  we 
cannot  intend  from  the  report  that  there  was  aaylbing  in 
question  but  the  general  costs  of  the  cause.  Bat  if  the 
application  had  been  confined  to  the  costs  of  the  issoe  on 
the  plea  of  not  guilty,  which  was  found  for  fatai;  then  we 
think,  upon  principle  and  previously  decided  cases,  he 
would  be  entitled  to  that  limited  extent.  The  case  there- 
fore, as  now  presented  in  the  report,  does  not  seem  to  lead 
to  any  definite  conclusion. 

Theui  if  the  plaintiff  be  entitled  to  the  costs  of  the  issue, 
the  next  question  is,  to  what  those  costs  extend  t 

In  the  case  of  Brooke  v.  WilleH{t)i  which  was  in  reple- 
viui  the  defondaut  was  held  entitled  to  have  his  costs 
atlowed  of  the  trial  of  the  whole  issue  frtiich  was  found  for 
him,  and  not  of  the  pleadings  alone.  And  so  in  VoUum  v. 
Simpson  (d),  which  was  also  in  replevfai,  some  of  the  issues 
were  found  for  the  plaintiff  and  some  for  the  defendant; 
snd  it  was  held  that  the  plaintiff  was  entitled  to  the  Msts  of 

(a)  a  Dotit;.  709,  note  [2].  (c)  2  H.  Bl.  485. 

(6)  11  East,  263.  {d)  S  Bos.  fiePof.  35d. 
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SO  much  of  the  pleadingii  briefs  and  witnessei^  as  related        1836. 
to  the  issues  upon  which  he  had  succeeded ;  and  so  also 
the  defeudant  as  to  the  issues  found  for  him. 

We  have  noticed  the  two  last  cases  as  being  in  replevioi 
because  in  Othir  v*  Cahert(a),  which  was  in  trespassi  and. 
where  the  question  was^  whether  the  plaintiff,  who  had  sue* 
ceeded  on  some  of  the  issuesi  should  be  confined  to  having 
the  costs  of  the  pleadings  only^  the  prothonotaries  diflfered 
in  opinion  {  one  thinking  that  hd  should  have  the  costs  of 
the  trial  occasioned  by  these  bsues^  and  the  other  protho- 
notary  thinking  that  he  was  entitled  to  the  costs  of  the 
pleadiiq(s  only»  though  he  admitted  that  in  replevin  the 
practice  was  different  The  Court  took  time  to  consider ; 
and  afterwards  Park^  J.  said  that  he  had  spoken  to  nearly 
all  the  judges  on  the  subject^  who  were  all  most  clearly  of 
opinion  that  the  costs  of  the  issues  in  that  case  included 
only  the  costs  of  pleadings  on  those  issues*  And  it  is  to 
be  observed  that,  in  the  case  of  Page  v.  Creed (b),  the  Court 
said  that  the  statute  of  Anne  only  gave  the  costs  of  the 
pleadings.  The  case,  howeveri  ia  other  respects,  differed 
from  that  now  before  the  Court;  and  we  only  quote  it  for 
the  language  used  by  the  Court. 

Bnt  in  the  late  case  of  Hart  v*  Cutbush  {c),  which  we 
have  before  noticed^  one  question  was^  whether  the  plaiutiffi 
who  had  succeeded  on  some  of  the  pleas,  was  entitled  to 
the  costs  of  the  witnesses  as  well  as  the  costs  of  the  plead- 
ings. Park,  J.  said  that  the  matter  was  very  much  con^* 
sidered  by  the  Court  in  the  case  of  The  Duke  rf  Newcastle 
v«  Green  (d)»  *'  There  the  defendant  put  no  less  than 
thirty<^ve  special  pleas  on  the  recordi  besides  the  general 
issue.  The  general  issue  was  fouud  for  the  defendant,  and 
the  duke  had  a  verdict  on  all  the  special  pleas«  There  it 
was  held  that  the  duke  was  entitled  to  the  costs  of  the 
pleadings,  and  of  the  witneises  in  support  of  them*    His 

(a)    1  Bing.  375;   S.  C.  8  B.  (c)  2  Dowl.  P.  C.  456. 

Moore,  238.  (d)  Not  reported.    See  Spenur 

(6)  3  T.  R.  391  •  V.  Hamertm,  4  A.  &  £.  416. 
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1886.        costs  eiceeded  those  of  the  defendant.    As  to  the  costs  of 

^"'^      the  pleadings  and  the  costs  of  the  witnesneff  being  distia- 

V,  guishedy  there  can  be  no  reason  for  so  doing.    If  the  plain- 

HiooiMsos.    ^ff  j|3  entitled  to  the  costs  of  the  pleadings,  why  should  he 

not  be  entitled  to  the  costs  of  the  witnesses  in  support  of 

them  i    The  necessity  of  bringing  them  is  caused  by  the 

manner  in  which  the  defendant  pleads/'    And  he  refused  a 

rule  to  shew  cause  why  the  Master  should  not  review  his 

taxation  of  costs.    This  point  was  also  expressly  so  decided 

by  this  Courts  after  taking  time  to  consider,  «nd  upon  a 

review  of  the  cases  now  cited^  in  Spencer  v«  Hamertoa  (a\ 

which  was  argued  in  Trinity  term  lastj  and  judgment  given 

in  Hilary  term  last. 

We  entirely  concur  in  the  view  which  Parki  J»  took  of 
the  subject  in  Hart  v.  CyiiAu$h{b)  \.  and  then«  if  the  plaintiff 
is  to  go  beyond  the  coats  of  the  pleadings^  he  is  entitlei), 
besides  the  coats  of  the  witi^esses,  to  the,  cpsts  of  :tbe  ni^i 
pciua  record  and  jury«  briefs^  counsel's  feesj  and.  alii  oibfr 
expenses  iooideiital  to  the  trials  because  all  tiiese  expenses 
are  necessarily  incurred  for  the  detenuination  of  the  issues 
and  we  way  obseri^  that  in  the,  case  of  Yatn  v.  Grtt/i(c), 
noticed  in  the  nearly  part  of  this  jodgosenti  Ihe  plaintiff  was 
allowed  the  costs  of  the  triaL 

But  then  another  objection  is  made  to  the  plaintiff  being 
allowed  his  costs,  that  he  should  not  have  taken  down  the 
issue  to  be  tried  till  after  the  argument  on  the  demurrer. 
Bu^  as  to  that^  it  is  quite  dear  that  a  party  may  either  go  to 
trial  or  argue  a  demurrer  firstj  just  as  he  thinks  fit;  and  it 
is  80  stated  by  Butler  i.  in  Duberfy  v.  Page  (c^),  before 
referred  to ;  though  he  says  he  always  thought  it  better  to 
argue  a  demurrer  before  trials  because  a  demutrer  may  put 
an  end  to  the  whole*  Bi|t»  in  the  present  case,  if  there  was 
any  doubt  on  that  point,  it  is  put  an  end  to,  because  my 
brother  Patteson  refused  to  make  an  order  to  postpone  the 
trial  of  the  cause  till  after  the  argument  of  the  demurrer. 

(u)  4  A.  fr  £.  418.  (c)  Barnes,  141. 

(6)  8  DowK  P.  C.  456.  (<0  a  T.  B.  394i 
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On  the!  nv'hole  of  this  case,  we  are  of  opinion  that  the  1836. 
rnle  for  the  Master  to  review  his  taxation  of  costs  must  be  ^^^^ 
discharged.  v. 

Rule  discharged.  HioerasoK, 


EuBANKE  V.  Owen. 
Elizabeth  EUBANKE,  h  mamed  woman,  living  A  married 

WOQiail  llVlDff 

apart  from  her  husband,  who  had  resided  abroad  for  several  apart  from  her 

years,  occupied  a  house  as  tenant  to  one  Haldon,  under  an  II^*^"^^'^**** 

agreement  entered  into  between  them  in  April,  1635.    In  abroad  for 

August,  of  the  same  year,  Haldon  contracted  for  the  sale  ^^J^^^ 

of  his  interest  to  one  Franks,  who  paid  part  of  the  con*  boute  as  te- 

sidersiUon  money,  but  withheld  the  residue  on  the  ground  oMnam^to 

of  misi*epresent^ion.    Ott  the  26th  December,  hi  the  same  ^-   After  sbe 

bad  paid  rent 
year,  Messrs.  JPos^,  the  superior  landlords,  threatened  toil,  under  a 

Mrs.  E.  with  a  distress  for  thequartert  rentdiie  at  Christ*  threat  of  dis- 

^  tresi,  ihe  was 

tnas  i  upon  which  she  paid  part  of  such  tent  ti>  them,  and  distrained 

the  remiiiDdet  io  Haldon.    Ita  the  Jmuary  following  she  "ISmingto'be 

was  distrained  upon  for  the  same  quarter's  H^nt  by  the  de*  landlord,  for 

fendant,  on  behalf  of  Franks^  and  the  notice  of  distress  she  brought 

was  addressed  to  her.    She  then  commenced  the  present  «pl«^>n  »nher 

own  name, 
action  of  replevin,  dechiringin  her  own  name«   The  defend-  and  the  de- 
ant  pleaded,  1.  her  covertore;  «.  that  the  goods  distraroed  ^^fj^'l'  ^j^^ 
were  the  property  of  her  husband.     A  summons  was  there*  ed,  first,  her 
ttpoB  taken  out  by  Mrs.  EHbanke,  m  last  Easter  vaea^on,  ^^^'^wt 
before  Fatieson,  J.,  to  amend  the  declaration  by  inserting  the  goods 
the  name  of  her  husband.    The  above  facts  were  then  toberbus-^ 

deposed  to,  and  that  Ha/don  had  represented  to  Ftmkt  hand.  A  sum- 

mons  having 
that  Mrs.  Eubatikt  was  a  widow,  which  she  herself  had  been  uken 

confirmed;  Mrs.  £ir6aiifte,  however,  denied  that  she  bad  ^^^^^fp^^^ 

judge  at  cham- 
l^ers,  without  the  defendant's  consent,  made  an  order  that  the  name  of  the  plaintifF's 
husband  should  be  inserted  in  the  declaration,  unless  the  defendant  would  withdraw 
his  pleas  and  avow,  in  which  case  the  plaintiff  should  not  set  up  her  coverture. 

The  Court  set  aside  the  order,  on  the  ground  that  the  amendment  could  not  be 
made  without  the  defendant's  consent,  although  the  case  w;as  obvioosly  one  of  great 
oj^ression. 
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1836.  necessary,  in  a  court  of  inferior  jorkdiction,  to  prove  not 
only  that  the  promise^  but  that  the  considcratioo  for  il^ 
arose  within  the  jurisdiction;  Peacock  v.  Bell  (a)  \  and  the 
defendant  having,  as  he  was  bound  to  know,  commenced 
an  action  for  the  plaintiff  without  the  least  chance  of  sue- 
cess,  was  guilty  of  gross  negligence,  and  is  clearly  liable. 

J.  Evam  and  Nicholl,  contrti.  The  action  in  the  manor 
court  was  on  a  concessit  solvere,  in  which  the  declaration 
alleges  the  agreement  to  pay  alone^  witjiout  any  considera« 
tion :  proof  therefore  of  the  promise  wit)iin  the  jurisdiction 
would  of  itself  have  suflSced :  Emery  v,  Bartleit  (b)»  Ip 
that  case  error  was  brought  to  reverse  a  judgment  against 
the  defendant  in  the  court  of  the  city  of  Litchfield.  One 
exception,  that  the  count  on  the  account  atated  w^in  the 
jurisdiction  did  not  aver  ^o  that  th^  debt. was  due  wtthjii 
the  jurisdACtioUf  was  overruled*  ^o  in  tbi^  case  it  was 
enough  to  prove  a  proimise  within  the  jvrisdictiop.  At,  all 
events  tb^.  defendant  wa^  guilty  qf  ignorance  of  a  p^erp 
point  of  practice^  Thi^  do^  not ,  amount  to  gross  negli* 
gencet  The  dedaratipn  alleges,  that  he  knpwiqgly  prose- 
euted-  the  suit  in  a  (:ourt  having  no  jurisdiction  over  it :  the 
scienter  is  defied  undt^r  the  general  isaue,  and  ought  to 
have  been  proved :  Thomas  v.  iBIorjgan  (c). 

Jjord  Denman^  C»J. — The  pase  cited  from  Strange  and 
Lord  Raymond  dpes  pot  appi^ar  to  me  to  be  appUcable# 
In  that  case  the  account  was  a^lleged  to  have  been  stated 
within  the  juriMUction;  so  that  the  coqsideratjonj  as  well 
as  the  promise  itself,  was  shewn  to  have  arisen  within  the 
jurisdiction  of  the  court.  Here  the  promise  stands  by 
itself,  a  mere  nudum  pactum,  and  no  cause  of  action 
therefore  is  alleged  within  the  jurisdiction ;  and  I  am  of 

(0)  1  Won.  Saoad.  78.  (d)  4  OowK  P.  C.  nS; 

(6)  9  Lord  Raym.  1555;  &  C. 
S  Str.  827. 


TElNIXy  T£RM«  V£  WILL.  IV.  791 

opinioQ  that  this  conduct  of  the  defendaut  was  such  as  to        1836. 

make  him  liable  for  negliffence*  .^T'^'^^' 

^  ^  Williams 

V. 

LiTTLBDALB,  Pattcson  atid  WiLLiAMS^  Js.^coiicurred.       GlBBl. 


BlVD  VU  HiGOlNSON  (a). 

This  case  was  argued,  in  Hilary  term  (6),  by  J.Jervis  In  assumpsit, 

for  the  plaintiff,  and  by  Sir  /.  Campbell,  A.  G,  for  the  de-  agreement 

fendant.    The  arguments  and  the  facts  of  the  case  will  fully  ^^^„°''s^jj^' 

appear  from  the  judgment.  the  defendanc 

pleaded,  first, 
that  the  agree- 
Lord  Denman,  C.  J.  in  this  term  (June  IStli)  delivered  ment  wasob- 

the  judgment  of  the  Court.    Tliis  was  an  action  for  the  froad;8ecotid- 

non-performance  of  an  agreement.     The  first  count  of  the  l.v,,thatit  was 
I     .        .  t     .  ,  .  void,  as  not 

declaration  stated  the  agreement ;  there  was  then  a  count  being  under 

on  an  account  stated.    Tlie  first  plea  was  the  general  issue;  [^h^dlv*  non 

secondly,  that  the  agreement  was  obtained  by  fraud,  covin  assumpsit  to 

and  misrepresentation;  and  lastly,  that  the  agreement  was  ^tatedl^^Tha 

void  in  law,  not  being  under  seal.    There  was  a  traverse  of  plaintiflf  took 

the  first  special  plea,  and  a  demurrer  to  the  other.    The  ^^i  and  third 

cause  was  tried  before  the  argument  on  the  dctnurrer;  and  plew*  »n^  ^If- 

°  .     .  murred  to  the 

at  the  trial  a  verdict  passed  for  the  plaintiff,  damages  200/.,  second.    The 

costs  40s.,  on  the  issue  as  to  the  fraud ;  and  no  evidence  "e^*  ^ed^*^ 

was  offbred  on  the  non  assumpsit.    The  demurrer  was  sub-  fore  the  de* 

sequently  argued,  and  judgment  was  given  for  the  defend-  ,jrgued.   The 

ant.    The  parties  then  went  before  the  Master  on  the  lax-  plaintiff  had  a 
■^  verdict  with 

(a)   See  the.  previous  case  of         {b)  Before  Lord  Denman,  C.  J.f  ^y^^  -^^^^  g^  ^^ 
Bird  r.  Higgintan^  4  N.  &  M.  505.      Littledale,    WiUidms,    and    ColC"  the  fraud,  and 

ridgtf  Js.  the  defendant 

n  verdict  on 
Don  assumpsit.  The  defendant  had  afterwards  had  judgment  on  ihe  demurrer: — Heidi 
that  the  plaintiff  was  entitled  to  the  cost^  of  tho  issue  on  which  he  succeeded,  including 
costs  of  bittfs  ftod  all  other  eipenses  incidental  to  the  trial,  as  well  as  the  costs  of  the 
pleadings,  although  the  demurrer  was  to  the  whole  cause  of  action,  and  the  plaintiff 
chose  to  tiy  the  issue  of  fact  before  the  demurrer  was  disposed  of. 
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1886.  ation  of  costs ;  and  the  defeudant  said  (liat,  as  the  agreement 
in  question  was  declared  upon  the  argument  upon  denvrrer 
to  be  void,  and  as  there  was  a  verdict  for  him  on  the 
account  stated,  there  had  been  a  oompletse  aQ8W.er  to  the 
whole  declaration;  and  therefore  the  issue  on  the  fraud  was 
a  nullity,  and  the  plaintiff  ought  not  to  be  allowed  the 
general  costs  of  the  cause.  On  the  other  hand,  the  plaintiff 
claimed  the  benefit  of  the  postea,  and  insisted  that  he  was 
entitled  to  the  costs  of  the  cause,  subject  to  a  deduction  on 
account  of  the  bsues  found  for  the  defendant  The  Master 
allowed  the  plaintiff  the  general  costs  of  the  cause  on  the 
issue  on  the  plea  of  fraud,  deducting  from  them  the  costs 
upon  the  other  issue  and  on  the  demurrer.  Cooke  v. 
Sayer  {a)  was  referred  to  for  the  purpose  of  shewing  that« 
as  the  defeudant  had  the  general  judgment,  he  could  not  be 
liable  to  the  costs  of  trying  the  issue  of  fraud*  That  case 
is  almost  exactly  the  same  as  the  present  case.  It  was  an 
action  for  criminal  conversation.  The  defendant  pleaded, 
first,  not  guilty;  secondly,  not  guilty  within  six  years.  On 
the  first  plea  the  pluntiff  joined  issue,  and  obtained  a  ver- 
dict for  50/.  To  the  second  plea  there  was  a  demurrer, 
which  was  decided  for  the  defendant;  so  that,  upon  the 
whole  record,  it  appeared  that  the  plaintiff  had  no  cause  of 
action.  The  issue  was  tried  there,  as  it  was  here,  before 
the  argument  on  tiie  demurrer.  The  question  of  costs  was 
ipuch  considered  by  the  Court  of  King's  Bench ;  and  they 
determined  that  the  defendant  was  entitled  to  the  costs  of 
the  demurrer;  but,  as  to  the  costs  of  the  plaintiff,  that  he 
should  not  have  the  costs  of  the  trial,  because  he  could 
have  no  judgment  for  the  damages  he  had  recovered;  and 
they  hield  that  each  party  must  pay  his  own  costs  of  the  trial. 
That  case,  if  rightly  decided,  would  govern  the  present  \ 
but  it  must  be  observed,  that  in  Yates  v.  Gun{b),  some  years 
before  Cooke  v.  Sayer(a),  the  Court  of  Common  Pleas  bad 
come  to  quite  a  contrary  decision^     In  thai  case  also,  aa  ia 

(a)  2  Burr.  753;  5.  C.  2  Wils.  (^S.  (^)  Baraw,  J41. 
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the  present^  the  issue  was  tried  before  the  argument  on  the        18S#. 
demurrer ;  and  they  allowed  the  plaiDtiflf  the  oosts  of  tbe     '^^'"^''^ 
trial  to  be  set  off  agaidst  the  costs  of  the  defendant.  o. 

The  reason  given  by  the  Court  of  King's  Bench,  in  Cooke  P«fl««wir. 
V.  Sayer(a),  is  perfectly  correct^  if  we  look  into  the  Statute 
of  Gloucester  (&)y  on  which  they  decided  tbe  case;  for  that 
statute  only  gives  costs  where  damages  are  recovered ;  and 
as  the  damages  given  in  this  case  were  only  contingently 
assessed,  the  plaintiff,  as  far  as  the  Statute  of  Gloucester 
goes^  would  not  be  entitled  to  the  costs  of  the  trial.  But 
the  Court,  though  they  refer  to  the  statute  of  4  JunCf  c.l6| 
as  to  pleading  double,  do  not  seem  to  have  adverted  to  the 
5di  section,  which  provides,  '^  that  if  any  such  matter  shall, 
upon  a  demurrer  joined,  be  judged  insuiScient,  costs  shall 
be  giv^d  at  the  discretion  of  the  Court;  or  if  a  verdict  shall 
be  found  upon  any  issue  in  the  said  cause  for  tbe  plaintiff 
or  demandant,  costs  shall  be  also  given  in  like  manner,  un- 
less the  judge  who  tried  the  said  issue  shall  certify  that  the 
said  defendant,  or  tenant,  or  plaintiff  in  replevin,  had  a  pro- 
bable cause  to  plead  such  matter  whtch  upon  tbe  said  iseue 
shall  be  found  against  him." 

Several  cases  have  been  decided  wliere  there  have  been 
issues  on  double  pleadings  under  the  statitte  of  jiinne,  and 
where  the  defendants  succeeded  on  the  trial  of  issues^  which 
would  entitle  them  to  judgment  on  the  whole  record,  but 
where,  nevertheless,  the  plaintiff,  who  has  succeeded  on 
some  of  the  issues,  has  been  held  entitled  to  tbe  costs  of 
those  issues. 

In  Jones  v.  Davien  (c),  in  an  action  of  assault  and  battery, 
die  defiondants  pleaded  four  pleas;  and  on  the  trial  two 
were  found  for  the  plaintiff  without  damages,  and  the  other 
two  for  the  defendants,  and.no  certificate  from  the  judge 
that  the  defendants  had  probable  cause  to  plead  those  pleas 
.which  were  found  for  the  plaintiff.  The  Coort  held  that 
the  plaintiff  was  entitled  to  have  the  costs  of  the  pleas 

(a)  3  Burr.  15S)  iS.C.  fi  Wils.85.        (c)  BarneSi  140. 
lb)  6  fy»i  1,  c.  1)  0.  S. 
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1836.        allotved  to  him,  and  that  they  should  be  de^iM^tted  out  of 

*^"^^      the  deftndant'fl  costs. 
Bird 

9.  In  a  case  mentioned  in  Buller^s  Nisi  Prius,  in  trespass, 

the  defendant  pleaded  not  guilty,  and  several  justifications. 
Upon  the  trial,  the  plaintiff,  not  proving  bis  possession  of 
the  locus  in  quo,  the  defendant  had  a  verdict :  and,  by  di- 
rection of  Denison,  J.,  the  verdict  was  entered  upon  the 
general  issue ;  upon  which  there  was  a  moiioH  for  a  venire 
de  novo ;  but  the  Court  refbsed  th^  motion,  saying  the  ver- 
dict was  complete,  and  determined  the  cause;  that  the 
plaintiff  was  not  entitled  to  damages;  though  they  said  the 
plaintiff  might  have  insisted  to  have  a  verdict  on  the  other 
issues  for  the  sake  of  costs,  which  he  would  be  entitled  to, 
unless  the  judge  certified  ttiat  the  defendunt  had  probable 
cause  to  plead  such  plea:  Bartleit  v.  Spooner,  E.  1751, 
C.  B.  (a) ;  S.  P.  Doyrel  v.  Briggs,  Tr.  25  Geo.  €,  K.  B.  (6) 
The  case  of  Barilett  v.  Spooner  is  also  to  be  found  in 
Barnes  (c),  wkh  some  variations,  but  not  material. 

In  Duberfy  ▼.  Page  (ef ),  in  an  action  of  trespass,  the  de^' 
fendants  pleaded  not  gmtty,  and  several  justifications.  To 
the  replication  on  one  of  the  defendant's  pleas  there  Was  a 
demurrer,  on  which  the  phrinttff  had  judgment.  On  the 
trial  the  issues  were  found  for  the  defendants,  except  as  to 
some  on  which  the  jury  were  discharged  ftom  giving  a  ver- 
diet.  The  question  of  costs  was  very  fully  argued;  and 
the  Court  held  that  the  ptamtiff  was  entitled  to  the  costs  of 
the  demurrer,  though  the  defendants  had  judgment  upon 
the  whole  record. 

So  also  in  Benett  v.  Cosier  (e),  where,  in  trespass,  the  de- 
fendant pleaded  pleas  which  were  found  for  him,  and  enti- 
tled htm  to  judgment  on  the  whole  record,  but  several  issues 
were  found  for  the  plaintiff,  the  pkintiff  had  his  cosIb 
allowed  on  those  issues. 

In  Hart  t»  Ciilbush(f),  which  was  an  action  for  a  libel, 

(a)  Ball.  N.  P.  SS5.  (cQ  2  T.  R.  391. 

(6)  Ibid.  (e)  1  B.  &  B.  466. 

(c)  Barnes,  46U  (J)  2  DowU  P.  C.  456. 
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the  defendant  pleaded  the  general  issuer  and  several ,  pleas .      18^6.. 
of  joBtification.    On  the  trial  the  jury  found  a  verdict^  far      ^-'^^ 
the  defendant  on  the  general  UBue^  and  no  evidence  was  v. 

given  on  either  side  as  to  the  pleas  of  justification^  The  H^oA^aw^ 
Master  allowed  the  plaintiff  bis.cg^ts  of  the  pleadings  on 
the  pleas  of  justification^  and  of  the  witnesses  who  were 
there  to  supporl  them.  An  application  was  mfide  for  the 
Master  to  review  his  taxation,  on  the  groimd  that  as  the  de- 
fendant bad  pleaded  a  plea  that  went  to  the  whole  cause  of 
action,  he  was  entitled  to  the  costs  of  the  cause,  and  the 
plaintiff  to  none ;  and  it  was.  contended  that,  as  there,  was 
no  evidence  giv^n  on  the  pleas  of  justification,  there  could 
be  no.  certificate  under  the  ^st;ifiite  4  Armej  c.  16,  e.  ^.-  But 
Parket  J.,  held  that  the  plaintiff  was.  entitled  to  the  .costs  on 
those  issues. 

Th^se  cases  sliew  thai  the  construciioQ  :an^  practice  on 
the  statute  of  Atme^  has  been  to  give,  the  plaintiff  hui  costs 
on  the  issues  found  for  him,  whether,  thfsy  be.  issuer  of  faq^ 
or  issues  of  jaw,  even  though,  upon  the, other  wues, the 
judgment  be  such  as  that  th^  df^fendant  has  JAdgiMOt  miqn 
the  whole  record.. 

There  are  other  cases,  juf ,  Sigvard  yw  Chesbire{ay  and 
lUcAmond  v.  Johnw^iiyt  Mrhe^e questions  bad^ar^sen, under 
the  statute  of  Anm,  with  no.cerJUficate,iUn4er,the  sts^nte  of 
Jnnef  that  there  was  probable  cause,  to, plead  th^  several 
matters ;  and  where  there  has  been  a  certificate,  under  .the 
statute  43  Eliz^  c«  6,  s*  Sy  to  deprive  the  plaintiff  of  costs^ 
and  where  the  conjoined  operation  of  those  statutes  has 
been  under  consideration;  but  it  is  not  ^ecfessary  to  notice 
the  facts  of  these,  cases,  as>lt  was  held  that  the  statute  of 
Aftne  does  not  apply,  unless  one  of  the  special  pleas  be 
fowid  for  the  defeedent. 

Several  cases  have  occurred,  as  to  the.  statute  of  ^juie,  in . 
replevin^  Bright  v.  Jia£im>n{c)p:Dodd  v^Jod4r^l{d)^Stme 

(a)  Sayer's  Rep.  UOs  (c)  Barnes,  144,  Ue^ 

(6)  7  East,  588.  (<0  S  T.  R.  835. 
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1896.  v«  Fonyik  (a) ;  in  which  it  was  bdd  that  the  avowant  was 
^^"""^^  entitled  to  the  costs  of  the  issueSj  on  double  fdeadingti  ou 
V,  which  he  succeeded^  unlets  there  was  a  judge's  certificate 

HiuoiHiofr.    ihni  there  was  probable  cause  to  plead  the  double  pleas. 

The  case  of  FiiriaH  ▼•  Blake  (Jb)  has  been  considered  as  a 
contrary  authority.  It  was  an  action  of  trespass,  lo  whidi 
the  defendants  pleaded  the  genertil  issue  and  jusUfioation8« 
The  verdict  was  for  the  plaintiff  on  the  general  issoei  with 
U.  damages,  and  for  the  defendants  on  the  pleaS  of  joatift^ 
cation*  The  plaintiff  applied  to  have  his  costs  tued :  the 
Courti  upon  consideration,  said  that  the  pleas  of  justificaf« 
tion  extended  to  the  whole  trespass }  it  appeared  tiiat  the 
finding  was  for  the  defendant  upon  the  whole  record,  and 
therefore  the  plaintiff  was  not  entitled  (o  the  oosta.  The 
case  is  quite  correct,  if  the  decision  is  meant  to  be  that  the 
plaintiff  was  not  entided  to  the  whole  costs  of  die  cause ; 
for  as  to  that,  there  is  not  the  slightest  pretence;  and  we 
cannot  intend  fi^om  the  report  that  there  wis  anything  in 
question  but  the  general  costs  of  the  cause.  Bat  if  the 
application  had  been  confined  to  the  costs  of  the  isene  on 
the  plea  of  not  guilty,  which  was  found  for  hiai,  then  w^ 
think,  upon  principle  and  previously  decided  cases,  he 
would  be  entitled  to  that  limited  extent.  The  case  there- 
fore, as  now  presented  in  the  report,  does  not  seem  to  lead 
to  any  definite  conclusion. 

Then,  if  the  plaintiff  be  entitled  to  the  costs  of  the  issue, 
the  next  question  is,  to  what  tbos*  costs  extend  f 

In  the  esse  of  Brooke  v.  Willeitit)^  which  was  in  reple- 
vin,  the  defendaiit  was  held  entided  to  have  his  costs 
allowed  of  the  trial  of  the  whole  issue  which  was  found  for 
him,  and  not  of  the  pleadings  alone.  And  so  in  Vollum  v. 
Simpson  (d),  which  was  also  in  replevin,  some  of  the  tssnert 
Were  found  for  the  plaintiff  and  some  for  the  defendant; 
iind  it  was  held  that  the  pkintiff  WM  entitled  to  the  osets  of 

(a)  2  Dotlt?.  709,  note  [2].  (c)  2  H.  BH.  485. 

(6)  11  East,  263.  (d)  2  Bos.  &Ttif.  309. 
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SO  niucb  of  the  pleadu^Si  briefs  and  witnesses^  as  related        1836. 
to  the  issues  upon  which  he  had  succeeded ;  and  so  also 
the  defendant  as  to  the  issues  found  for  him. 

We  have  noticed  the  two  last  cases  as  being  in  repleviui 
because  in  Othir  v.  Calvert  {a),  which  was  in  trespassi  and. 
where  the  question  waSj  whether  the  plaintiff^  who  had  sue* 
ceeded  on  some  of  the  issues^  should  be  confined  to  having 
the  costs  of  the  pleadings  only^  the  protbonotariei  differed 
in  opinion )  one  thinking  that  be  should  have  the  costs  of 
the  trial  occasioned  bjr  these  issuesi  and  the  other  protho- 
Qotary  thinking  thai  be  was  entitled  to  the  costs  of  the 
pleadings  only^  though  be  admitted  that  in  replevin  the 
practice  was  different  The  Court  took  time  to  consider ; 
and  afterwards  Park^  J.  said  that  he  bad  spoken  to  nearly 
all  the  judges  on  the  subject^  who  were  all  most  clearly  of 
opinion  that  the  costs  of  the  issues  in  that  case  included 
only  the  costs  of  pleadings  on  those  issues«  And  it  is  to 
be  observed  that,  in  the  case  of  Page  v«  Creed{b),  the  Court 
said  that  the  statute  of  Atme  only  gave  the  costs  of  the 
pleadings.  The  case,  bowever,  ia  other  respects,  differed 
from  that  now  before  the  Court;  and  we  only  quote  it  for 
the  language  used  by  tbe  Court. 

But  in  the  late  case  of  Hart  v«Cif^6tisA(c)|  which  we 
have  before  noticed,  one  question  was,  whether  the  plaintiff, 
who  had  succeeded  on  some  of  the  pleas,  was  entitled  to 
the  costs  of  the  witnesses  as  well  as  tbe  costs  of  the  plead* 
ings.  Park^  J«  said  that  the  matter  was  very  much  con** 
sidered  by  the  Court  in  the  case  of  The  Duke  of  Newcastie 
v«  Green  {d)»  '*  There  the  defendant  put  no  less  than 
diirtyf^ve  special  pleas  on  the  record^  besides  the  general 
issue.  The  general  issue  was  found  for  the  defendant,  and 
the  duke  bad  a  verdict  on  all  the  special  pleas.  There  it 
was  held  that  the  duke  was  entitled  to  the  costs  of  Iho 
pleadings,  and  of  the  witnelses  in  support  of  them*    His 

(a)  1  Bing.  275;   S.  C.  8  fi.  (c)  2  Dowl.  P.  C.  456. 
Moore,  238.                                         (</)  Not  reported.    See  Spemer 

(b)  3  T.  R.  391 «  V.  HamerUm,  4  A.  &  £.  416. 
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1836.  in  the  present  case,  and  indeed  the  consent  of  Archbald 
might  fairly  be  treated  as  the  consent  of  the  assignee  of 
Mercer^  if  that  were  necessary.  If  then  there  be  a  ?aUd 
equitable  assignment,  the  thing  assigned  would  not  pass  to 
the  plaintiff  under  the  Insolvent  Act^  because,  as  baa  been 
often  held,  the  assignee  of  an  insolvent  or  bankrupt  takes 
only  what  the  insolvent  or  bankrupt  is  beneficially  entitled 
to.  ,  The  case  of  Best  v.  ArgU9{a)  approaches  very  neaily 
to  the  present  case,  and  was  decided  on  the  ground  that  the 
facts  did  not  clearly  amount  to  an  assignoEieBt  in  equity. 
Perhaps  we  may  think  that  the  Court  might  in  that  case 
have  taken  on  themselves  to  say  that  there  was  an  assign- 
ment in  equity;  but,  however  that  may  be,  we  think  that 
the  present  case  is  free  from  doubt,  and  that  it  is  unneces- 
sary to  drive  the  parties  to  a  Court  of  Equity. 

Ab  to  the  third  objection^  the  case  of  Cafvalho  v.  Bum{b) 
is  relied  on;  as  to  which  it  is  auficient  to  say  that  it  was  an 
action  of  trover  for  the  whole  goods^  on  which  it  was  said 
that  there  was  a  lien,  or  which  were  said  to  be  assignedi 
both  the  produce  of  the  |;oods  and  the  debt  for  which  there 
was  a  lien,  or  for  which  they  were  assigned,  being  uncertain 
in  amount,  and  there  being  a  clear  residuflry  interest  in  the 
bankrupt ;  whereas^  in  the  present  case, the  debt  is  certain,  and 
the  subject-matter  of  assignment  is  certain,  viz.  so  much  of 
die  dividends,  and  no  more,  as  would  be  sufficient  to  satisfy 
that  debt.  The  whole  of  the  dividends,  if  they  bad  exceeded 
the  debt,  would  not  have  passed  under  the  assignment; 
and  as  soon  as  the  debt  was  satined,  the  remainder  would 
be  paid  to  the  plaintiff  for  the  benefit  of  the  insolvent's  cre- 
ditors. Therefore  neither  could  the  defendant  become 
trustee  for  the  plaintiff,  nor  the  plamtiff  for  the  defendant, 
and   the   case  of  CaroMo  v.  Bum{b)  is  not  is  point 

The  rule  must  be  discharged. 

Rule  discharged. 

(«)  2  C.  &  M.  394.  error,  1  A.  &  £.  883,  and  1  N.  & 

lb)  4  B.  &  Ad.  38ij  S.  C.  in      M.  700. 
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1836. 

Fleming  v.  Cooper. 

Ires  PASS.    The  declaratioQ  stated  that  the  defendant  Toadedara- 
broke  and  entered  a  close  of  and  belonging  to  the  plaintiff ,  pas",  stating 
&c.    Sd  plea:  that  the  plaintiff  was  not  pouessed  of  the  that  the  de- 

.,..,-_.  .,.  ,^  fendant  broke 

•aid  close  in  the  declaration  meotioned,  in  manner  and  form  and  entered  a 

&c.;  conclusion  to  the  country.     Special  demurrer,  on  the  ^^  ^j^**"^^ 

ground  that  the  plea  contained  new  matter,  and  a  justifica-  the.  plaintiff 

tioa,  and  ought  therefore  to  have  concluded  with  a  ?erifi-  pUaded  ^h!l?^ 

cation.  the  plaintiff 

wot  not  pot- 
sated  of  the 

Bin/^iam,  in  support  of  the  plea,  mentioned  Heath  ▼.  said  close  in 

51^.,        J,  V  the  declaration 

mttwara  (a).  mentioned,  in 

manner  and 
HT  1  .  ..  .      ,  f*^rm  &c.;  con- 

JNo  one  appeared  in  support  of  the  demurrer.  eluding  to  the 

country : — 
-^  Held,  on  spe- 

Jrer  CuBIAM  (p) —  cial  demurrer 

Judgment  for  the  defendant.       to  the  plea, 

that  it  properly 
(«)  3  Bio^  N.  C.  98.  concluded  to 

{b)  Lord  Denman,  C.  J.,  Patteson  and  WiUiam,  Js.  ^^®  *^°""^* 


Doe  on  tlie  demise  of  John  Perry  v.  Wilson  and 
another. 

Ejectment  for  copyhoU  premises.     The  material  An  heir  at  law 
parts  of  a  case  Hated  for  the  opinion  of  the  Court,  under  copyhold  de- 

5  &  4  Wm,  4,  €.  42^  were  as  MIows :  scending  to 

.  ...     him,  although 

George  Wright,  bewg  seised  in  fee  of  the  premises  m  he  has  neither 

question,  which  by  the  custom  of  the  manor  descended  as  J^j"  ^q^"*^** 

freehold  and  were  devisable,  on  the  18th  November,  18 19^  surrendered  it, 

made  the  follol^Mg  devint:  "  I  gwc,  devise,  and  beqneath  SSe  lord's  fine 

all  and  every  my  messuages,  lands,  tenements,  hereditaments  upon  the  de- 

scent* 
and  real  estates,  situate,  lying,  and  being  in  the  parish  of 

Birchanger,  in  the  county  of  Essex,  with  their  respective 

appurtenances,  unto  my  dearly  beloved  sister,  Mary  Lincoln, 
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1836.  and  to  her  heirs,  executors,  administrators  and  assigns^  abso- 
lutely and  for  ever.  Also  I  give,  devise,  and  bequeath  all 
and  every  other  my  messuages,  lands,  tenements,  heredita- 
ments and  real  estate,  with  their  respective  appurtenances, 
and  also  all  my  ready  money  and  securities  for  money,  debts, 
rents  and  arrears  of  rents,  goods,  chattels,  effects,  and  per- 
sonal estate  whatsoever  and  wheresoeTer,  and  of  what  nature, 
kind  or  quality  whatsoever  and  wheresoever,  and  of  what 
nature,  kind,  or  quality  soever,  unto  John  Perry ^  and  to  the 
heirs,  executors,  administrators  and  assigns  of  the  said  John 
Perry  for  ever,"  8cc. 

George  Wright  died  in  November,  i8i9>  without  having 
been  admitted  to  the  copyhold.  He  had  no  real  estate  ex- 
cept the  copyhold  in  question.  In  1823,  Mary  Lincoln, 
the  sister  and  heiress  of  G.  Wright,  was  admitted  to  the 
said  copyhold;  and  J.  Perry ^  the  present  lessor  of  the 
plaintiiF,  was  also  subsequently  admitted  to  the  same  copy- 
hold, to  recover  which  he  brought  the  present  action  against 
the  defendants,  who  claimed  under  Mary  Lincoln. 

The  question  for  the  opinion  of  this  Court  was,  whether 
Mary  Lincoln  was  entitled  by  descent,  or  the  lessor  of  the 
plaintiflf  as  devisee. 

G.  Haye%,  for  the  defendants,  admitted  that  it  had  been 
decided  in  Right  v.  Banks  (a)  that  an  heir  at  law  could  devise 
copyhold  property  descended  to  him,  although  he  had  not 
been  admitted  nor  surrendered,  and  had  not  paid  the  lord^s 
fine  on  the  descent,  and  stated  that  the  object  of  the  defend-- 
ants  was  to  have  that  decision  reconsidered.  He  cited  the 
same  authorities  as  were  brought  before  the  Court  in  the 
argument  of  that  case« 

J.  Addison,  for  the  plaintiff,  was  not  heard. 

Per  Curiam  (6) — 

Judgment  for  the  plamtiff. 

(a)  3  B.  &  Ad.  665. 

(6)  Lord  Daman,  C.J.,  LitiledaU,  Paiteson  and  WiUiams,  J$. 
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1836. 

The  King  v.  Great  and  Little  Us  worth  and  North 

BiDDICK. 

On  appeal  against  an  order  for  the  removal  of  Caroline,  ^'  ^^^^IP*®^- 

wife  of  William  fVaddell  (who  had  deserted  her)»  and  their  three  floora 

seven  children,  from  the  township  of  Great  and  Little  Us-  jnderonenwf. 

•^  The  entrance 

worth  and  North  Biddick,  in  the  county  of  Durham,  to  the  to  his  floor, 

township  of  HoughtonJe-Spring,  in  the  same  county,  the  J^*^ 

sessions  quashed  the  order,  subject  to  the  opinion  of  this  door,  was  by 

Court  on  the  fqllowing  case:  *„  tleo^utoidl^ 

William  Waddell  had  gained  a  settlement  in  the  appellant  appropriated 

township,  and  had  subsequently  rented  and  paid  rent  for,  other  ^ght  of 

and  occupied  for  a  sufficient  time,  a  tenement  of  sufficient  ?^}^J  ^^P^ 

^  ^        '  led  to  a  pas- 

value  to  confer  a  settlement  in  the  township  of  Painshaw,  sa^  on  the 

in  the  county  of  Durham,  in  1829  and  1830;  and  the  only  "nd^^^toa 

question  in  dispute  was,  whether  the  tenement  in  Painshaw  staircase  lead* 

was  or  was  not  a  separate  and  distinct  dwelling-house  or  per  floor.    ^ 

building,  within  6  Geo.  4,  c.  57.  T^®*"^  ?«"  ^^ 

internal  com* 
The  tenement  in  question  was  part  of  an  entire  house,  munication 

which  consisted  of  three  floors,  viz.  the  ground  floor,  the  ^^^"fljjjl^ 

middle  floor,  and  the  upper  floor.    The  three  floors  were  and  any  other 

rented  of  the  owner  by  three  separate  and  distinct  tenants.  ^^J^  except 

Waddell  rented  and  occupied  the  middle  floor.    The  en-  ^^^  one  of 

trance  to  the  ground  floor  was  by  a  door  in  front,  which  was  opened  into 

for  the  separate  and  exclusive  use  of  the  occupier  of  that  ^'^  ^y^*^' 

floor.     There  was  no  internal  communication  between  that  could  not  enter 

floor  and  any  other  part  of  the  house.     The  entrance  to  the  '^I'r^I^!?^" 
•^  ■  out  entering 

middle  floor  was  by  a  flight  of  steps  on  the  outside  in  front,  the  passage 

The  ground  behind  was  elevated,  so  as  to  be  on  a  level  with  ^eans  o'lfthe 

the  middle  floor,  and  there  was  a  back  door  behind,  entering  last-mentioned 

into  the  middle  floor.     Both  these  entrances  were  for  the  or  through  a 

separate  and  exclusive  use  of  Waddell,  the  occupier  of  that  vj^^jj^^^®  ^ 

floor.     Another  ffight  of  outer  steps  in  front  led  to  a  passage  roomsi  which 

on  the  middle  floor,  which  terminated  in  a  staircase,  and  ^^^!!^^ 

Held,  that  he 
occupied  <'  a  sej^arate  and  distinct  dwelling-house,*'  within  the  6  Geo,  4,  c  57,  for  the 
purposes  of  gaining  a  settlement. 
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1896.        this  flight  of  steps,  passage,  and  staircase,  formed  the  en- 

*"-*^^'^^      trance  to  the  upper  floor.     By  means  of  internal  communi- 

V,  cation,  Waddtll  conld  pass  from  his  front  to  his  back  door, 

Gbeat  and     ^q  j  f^ qi,^  q^^  room  to  another,  into  all  the  rooms  of  his 
Little 
UswoBTH  and  middle  floor,  except  one  very  small  room.     WaddU  bad  a 

BiwoK*  locked  door  leading  into  the  above-mentioned  pasaage,  im- 
mediately opposite  the  room  in  question,  so  that  be  could 
get  to  that  room  by  merely  crossing  the  passage  which  led 
to  the  upper  floor,  but  he  had  the  right  of  using  the  oster 
steps,  and  the  whole  of  that  passage,  to  enable  him  to  get 
access  to  it,  if  he  thought  proper;  but  without  using  the 
passage  in  one  or  other  of  these  ways,  he  could  not  get 
access  to  that  room.  One  roof  covered  the  whole  of  the 
three  floors. 

The  sessions  decided  that  WaddeWs  floor  was  a  separate 
and  distinct  dwelling-house  witbia  the  oieaning  of  the  act. 
The  question  for  the  opinion  of  the  Court  was,  whether  the 
sessions  came  to  a  right  determinaticm  on  tbat  point. 

JB.  F.  Richard^p  in  support  of  the  order  of  sessions^  was 
not  heard. 

Cre<siie2/aBd  Ingham,  contr^  WaddiWfk  tenement  au|^t 
be  the  subject-matter  of  a  burglary,  and  yet  not  be  a  doafaMJt 
dwellingi-bouse  within  the  6  G^*  4v  The  meaning  of  a 
separate  and  distinct  dweUing-house  must  be  one  wbiek  is 
under  a  separate  and  distinct  roof.  That  certainly  would 
be  the  meaning  of  a  separate  and  distinct  '^  house,"  and  the 
pvefix  of  ''dwelling"  to  «^  bouse"  meielgr  describea  the  mode 
of  user,  and  doea  not  modify  the  words  '^  distinct  and  sepa- 
rate," far  otherwise  a  party  oceupying  cbanbess  aiigbigaiar 
a  settlemenl  if  he  slept  in  them,  but  net  if  be  used  Umui 
for  business  only#  The  tenement  is  found  to  be  ^  anft« 
eient  vaiue^  but  the  passage,  wbieb  w*  open  te^  another 
tienant,  and  the  room  which  lay  across  it^  maiNf  huve  been 
included  in  the  valuation. 
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Lord  Dbnman,  C.  J. — I  profess  to  follow  the  words  of 
the  statute  as  closely  as  possible,  and  I  think  I  do  so  when     _,    ^ 
I  say  that  this  was  a  separate  and  distinct  dwellmg4ious«.  «. 

1  do  not  think  it  necessary  to  say  more.  ^t^ttle" 

UswoRTH  and 

LiTTLEDALX^  J.— I  am  of  the  same  opinion.    I  do  not     ^^l^cn. 
think  the  circumstance  that  Waddell  had  no  access  to  one 
of  his  rooms,  except  by  means  of  the  passage,  makes  any 
di£fareiice. 

Pattesow,  J. — Id  Bex  v.  Wootton^a)^  I  was  of  the 
opinion  which  I  now  retain^  that  **  separate  and  distinct 
dwelling-house'^  means  separate  and  distinct  as  to  other 
occupiers,  and  not  as  to  the  thing  occupied, 

Williams,  J.  concnrrted. 

Order  of  Sessions  confirmed, 
(o)  1  A.  &  E.  232;  S.  C.SN.&  U.  312. 


In  the  Matter  of  Stockwin. 

StQCKWIN,  od  the  5tli  Nofember,  lg35y  had  been  Apartycom- 
cemmicted  ta  Newgate  by  the  commissioiiers,  siuing  a»  a  ^'^SiSjJs 
Subdivision  Court  of  BaskniptCT,  milil  he  skmkl  submk  of  Unkrapccy 

u-         ir  J  .•  *k     until  iw  snail 

himself  as  a  witness  and  answer  questions  concerning  the  submit  bimioll 


dkaUngs  of  ooe  Am^k,  a  bonkrmt    la  Easter  term  last  he  a^  »  wicnew, 
.  "^  ^  .  ,  caa«>tatany 

obiaiBtd  a  habeas  cotpva  to  brmg  ktm  beibte  tlie  ccNBmi»-  time,  whan  he 

simmrs  to  be  emmmwd.    The  conmissionefs  weve  wiWiig  ''^^fTu'?^!^^ 

^  mity  can  upoR 

to-  appoint  a  sitting  for  the  pwrpose  of  examiniBg  bimy  ttpoft  theai  to  ak  for 
his  pi^iog  the  coats  of  the  sittinB.  In  this  tmn  he  waa  SiSJ'K^l 
bfouffhc  by  habeas  eorpM  before  this  Court.  iniaatioa,with- 

out  paying  too 
costs  of  tbsir 
F.  Let  moved  for  his  dmchai^e^  on  affidafits  of  the  abofve  fitting* 
factSy  and  alio  of  StoetomTs  laabiiifty  ta  i»]r  dm  costs  oS 
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1836.        the  sitting.    [Lord  Denman,  C.  J.  Can  any  one  else  be 
called  upon  to  pay  the  costs  ?    He  has  brought  ihe  necessity 
Stock  WIN.    ^^  himself.    Ex  parte  Baxter  {a)  is  quite  in  point.] 

Erie,  contrd.    He  may  be  remanded  and  have  the  earliest 
notice  of  the  next  sitting  of  the  commissioners. 

Per  Curiam  (6)— 

Prisoner  remanded. 

(a)  Mont.  &  Mac  16. 

(b)  Lord  Denman,  C.  J.,  UtlUdaky  Patteson  tLadmUiam,  Js. 


Clay  v.  Bowler. 

Where  defend-  XHE  defendant,  having  been  taken  in  execution  for  a  debt 
in  prison  in      DOt  exceeding  20L,  and  having  remained  in  prison  more  than 

execution         twelve  calendar  months,  his  wife,  after  notice  to  the  plain- 
more  than         .^         .  .      . 
twelvemonths  tiff,  applied  for  his  discharge  under  the  48  Geo,  3,  c.  123. 

der  20^  and*  ^^  appeared  from  a  medical  affidavit  that  the  defendant  him- 

was  of  un-  self  was  of  unsound  mind.^   Under  these  circumstances,  the 

the  Court  dis-  Court  granted  a  rule  nisi  only.     It  appeared,  from  an  affi- 

chargedhim  Jayit  filed  on  behalf  of  the  plaintiff,  that  the  defendant, 

3,  on  the  ap-  '  before  he  became  a  lunatic,  had  been  brought  up  under  the 

Eis^lfe^iS-  <^<>™P"''<>'7  clause  of  the  Lords'  Act,  but  that  he  had  re- 

thoughhe  had  fused  to  make  any  discovery  of  his  estate, 
been  brought 
up  under  the 
compulsory  Whitehurst  shewed  cause.     Persons  in  the  situation  of 

Lords'  Act,      ^^^  defendant  are  entitled  to  be  discharged  **  upon  his,  her 

before  he  be-    q^  their  application/'  8ic.     This  application  is  not  made  by 

came  of  un-  .  . 

sound  mind,      the  defendant  himself,  and  will  not  be  favoured,  as  he  for^ 

^Md  to  ri^     ™®''y  refused  to  give  an  account  of  his  property  for  the 

any  account      purpose  of  doing  justice  to  his  creditors,  and  they  will  be 

perty!  ^^^       entirely  deprived  of  any  remedy  against  his  property,  if  this 

rule  be  made  absolute.     Under  the  7  Geo.  4,  c.  57»  8.  5!^, 

which  extends  the  benefit  of  the  Insolvent  Act  to  lunatics. 
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the  defeudant  may  be  relieved  as  effectually  as  by  the  pre-        i836. 
sent  proceedings,  and  his  creditors  will  then  obtain  an 
assignment  of  his  estate. 


E.  V.  fViUiams,  contrd.  The  twelve  months'  imprison* 
ment  is  in  itself  a  statutable  satisfaction  of  the  judgment; 
and  the  Court  has  no  discretion  allowed  it,  on  an  applica- 
tion like  the  present^  although  the  prisoner  may  have  means 
of  paying  all  his  debts,  and  have  refused  to  comply  with 
the  compulsory  clause  of  the  Lords'  Act:  Ex  parte  White{a), 
Stacey  v.  Fieldsend  (b),  Ex  parte  Rossiter  (c),  and  Wood  v. 
Kelmerdifie  {d).  The  defendant,  being  a  lunatic,  must  ne- 
cessarily make  an  application  through  another  person ;  and 
if  this  be  not  allowed,  the  spirit  of  the  act  will  certainly  be 
violated,  and  a  lunatic  be  put  in  a  worse  situation  than  a 
person  of  sound  mind. 

Lord  Dbnman,  C.J. — In  a  case  of  this  kind  it  would 
be  a  violent  thing  to  say  that  this  application,  which  is 
made  by  the  lunatic's  wife,  should  not  be  considered  as  his 
own  application  for  the  purpose  of  procuring  his  discharge. 

LiTTLBDALE,  J. — Perhaps  in  strictness  there  should  have 
been  a  committee  of  the  lunatic  to  make  this  application ; 
but  we  cannot  lend  assistance  to  an  objection  of  that  sort. 

Patteson,J.  and  Williams^  J.  concurred. 

Rule  absolute. 

(a)  1  Dowl.  P.  C.  66.  (c)  IS  Price,  186. 

(6)  1  Dowl.  P.  C.  700.  (<0  2  Y.  &  J.  10. 


Clay 

V. 

Bowler. 
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Doe,  on  the  several  demises  of  Jones  and  Davis, 
V.  Williams  and  another. 

whriiJ^w'de-  Ejectment.    The  cause  was  tried  before  William,  J. 

fault,  had        at  the  Cardigan  spring  assizes,  1835,  when  it  appeared  that 

•cM^oiTmore     ^^  premises  sought  to  be  recovered  had  been  mortgaged 

than  twenty     in  fee,  with  the  usual  proviso  for  re-convevance,  in  1768. 
years  without     ^      .       ,       ,  *    •         .  .     .*.  t    •'        i  i 

payment  of  in-  DoviS,  the  lessor  of  the  plaintiff,  was  heir  at  law  to  the 

terest,  had  no  mortgagee,  and  the  defendant  WiUiam  was  heir  at  law  of 

possession  ad-  ®  *     ' 

verse  to  the      the  mortgagor.    The  plaintiff  gave  evidence,  that  in  1814, 

Se'tfme^f*^    less  than  twenty  years  before  the  commencement  of  the 

the  passioe  of  action,  the  defendant  Williams  made  a  verbal  offer  to  give 

c.  27.    Held  '  ^  bond  for  the  mortgage  debt    On  the  other  hand,  evidence 

therefore,  that  ^gg  given  that  the  debt  had  been  paid  off,  and  the  premises 

the  mortgagee  .  . 

was  entitled      re-conveyed.     The  learned  judge  directed  a  verdict  for  the 

^Jm'  ^nwe      P'""^*^*  woXt^s  the  jury  believed  that  the  debt  had  been 
given  by  the     paid  and  the  premises  re-conveyed.    Verdict  for  the  plaiu- 


16th  sect. 


tiff;  with  leave  reserved  to  move  to  enter  a  nonsuit,  on  the 
ground  that  as  there  had  been  no  payment  of  rent  or  of 
interest,  nor  any  written  acknowledgment  of  title  given  to 
the  plaintiff,  or  to  those  from  whom  he  claimed,  within 
twenty  years  before  action  brought,  the  plaintiff  was  bar* 
red  under  3  &  4  Will.  4,  c.  £7»  ss.  2,  5  and  14.  Joh^ 
Wilson f  in  Easter  term,  1835,  having  obtained  a  rule  ac- 
cordingly, 

EiDons  and  £.  F.  Williams  now  shewed  cause.  It  may  be 
admitted  that  sects.  2,  3  and  14  of  the  statute  will  defeat 
this  action,  unless  it  is  saved  by  the  15th  section.  That 
section  enacts  ''that  when  no  such  acknowledgment  as 
aforesaid"  (the  written  acknowledgment  under  the  14th 
section)  '^  shall  have  been  given  before  the  passing  of  this 
act,  and  the  possession  or  receipt  of  the  profits  of  the  land, 
or  the  receipt  of  the  rent,  shali  not,  at  the  time  of  the  pass* 
ing  of  this  act,  have  been  adverse  to  the  right  or  title  of  the 
person  claiming  to  be  entitled  thereto,  then  such  person,  or 
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the  person  claiming  through  hini,  may,  notwithstandiog  the        1836. 

period  of  twenty  years  hereinbefore  limited  shall  have  ex-      ^^*v^^ 

piredy  make  an  entry  or  distress,  or  brmg  an  action  to  ^. 

recover  such  land  or  interest^  at  any  time  within  five  years        Jones 

''  ,        ,       .       and  another 

next  after  the  passing  of  this  act."    The  question  then  is,  9, 

was  there  a  possession  adverse  to  the  plamtiiF  at  the  time  ^^^J^^^l^^ 
of  the  passing  of  the  act,  so  that  the  plaintiff  b  not  entitled 
to  the  five  additional  years  given  by  the  15th  section.  Hall 
^•Surteei{a)  shews  that  the  possession  of  the  mortgagor, 
who  pays  no  interest  on  the  mortgage  debt,  is  not  adverse 
under  ordinary  circumstances ;  and  in  this  case  there  was  a 
verbal  acknowledgment  of  the  plaintiff's  title,  which  pre- 
cludes all  doubt  on  the  subject. 

J.  Wilion  and  CkiUcn,  contri.  The  title  of  the  mort- 
gagee accrued  when  deAiult  was  made  by  the  mortgagor  to 
pay  principal  and  interest,  at  the  time  mentioned  in  the 
proviso  for  re-conveyance ;  and  there  has  been  no  posses- 
sion or  receipt  of  profits,  or  any  written  acknowledgment, 
smce  that  time.  The  possession  dien  was  adverse,  accord- 
ing to  sects.  3  and  14,  at  the  time  of  the  passing  of  the  act. 
It  is  true  that  the  verbal  acknowledgment  in  1814  would 
make  the  adverse  possession,  at  the  passing  of  the  act, 
something  less  than  twenty  years.  But  that  is  immaterial ; 
for  if  there  was  an  adverse  possession  at  all  at  the  passing  * 

of  the  act,  the  15th  sect,  would  be  inapplicable;  so  that 
the  acknowledgment  in  1814  should  have  been  in  writings 
in  order  to  abridge  that  state  of  things,  which  is  converted 
into  adverse  possession  by  the  statute,  of  its  full  period  of 
twenty  y^rs.  The  40th  sect,  of  the  act  also,  which  pro- 
vides that  no  action  shall  be  brought  to  recover  money 
secured  by  mortgage,  judgment  or  lien,  but  within  twenty 
years  after  a  right  to  receive  the  same,  &c.,  will  be  defeated, 
if  the  plaintiff  is  allowed  to  recover  the  mortgage  money  in- 
directly by  the  present  proceedings.    In  James  v.  Salter  {b) 

(e)«B.aBA.68r;5.C.lD.&R.340.         (6)  a  Bine*  N.  C.  505. 
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Doe 

d. 

Jones 

and  another 

V. 

Williams 
and  another. 
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an  annuity,  granted  by  will,  was  held  not  to  be  barred  after 
the  lapse  of  twenty  years,  but  solely  on  the  ground  that  the 
case  of  a  will  was  expressly  excepted* 

Lord  Dbnman,  C.  J. — ^The  plaintiff's  claim  is  said  to 
be  barred  by  sects.  £  and  3  of  the  3  &  4  fVill.  4,  c.  27, 
because  the  plaintiff  has  neither  been  in  possession  or  in 
receipt  of  the  profits  of  the  premises  within  twenty  years, 
nor  has  had,  what  is  made  by  the  14th  sect,  equivalent  to 
such  possession,  a  receipt  or  written  acknowledgment  of  his 
title.  But  was  any  written  acknowledgment  necessary? 
The  15th  sect,  elearly  dispenses  with  any  such  acknowledg- 
ment in  cases  where  there  has  been  no  adverse  possession  at 
the  time  of  the  act.  It  was  contended  for  the  defendants 
that  their  possession  was  adverse,  because  no  interest  had 
been  paid  on  the  mortgage  debt  for  twenty  years.  It  ap- 
pears to  me  that  this  reason  is  insufficient.  Generally 
speakings  the  possession  of  the  mortgagor  is  not  inconsist- 
ent with  the  title  of  the  mortgagee ;  the  non-payment  of 
interest  alone  will  not  make  the  possession  adverse.  There 
was  no  occasion,  therefore,  for  the  plaintiff  to  prove  any 
written  acknowledgment  of  his  title. 


LiTTLBDALE,  J. — The  40th  sect,  is  not  applicable, 
is  an  action  to  recover  the  land,  and  not  the  money. 


This 


Pattbson,  J. — It  plainly  appears  from  the  15th  sect, 
that  by  this  act  something  is  constituted  adverse  possession 
which  previously  was  not  so:  for  otherwise  the  five  years' 
grace,  given  by  this  section,  would  not  have  been  necessaiy. 
The  five  years  are  allowed  to  a  claimant  against  whom  there 
was  no  adverse  possession  at  the  passing  of  the  act.  Was 
there  then  an  adverse  possession  in  this  case,  which  is  one 
of  mortgagor  and  mortgagee  ?  It  is  not  easy  to  define  the 
relation  which  a  mortgagor  in  possession  bears  to  a  mort- 
gagee :  in  some  cases  he  is  called  tenant  at  will ;  in  others^ 
tenant  by  sufferance;  and  in  others,  bailiff  to  the  mortgagee. 
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But,  at  all  events,  his  possession  is  not  adverse ;  and  there- 
fore the  mortgagee  in  this  case  did  not  require  any  written 
acknowledgment.     How  far  the  3rd  sect,  applies  to  a  mort-  ^ 

gagee,  so  as  to  compel  him  to  sue  within  twenty  years  of        Jokes 
,  .iri^xTi  ^  *"d  another 

the  mortgagor  s  default  (a),  1  do  not  say ;  1  cannot  see  my  v. 

way :  and  the  40th  sect,  is  to  me  still  less  intelligible,  ^'^^'^h  ^ 

Williams,  J.  concurred. 

Rule  discharged. 

(a)  See  7  Will.  4  and  1  Vict.  c.  28. 


Serjeant  v.  Chafy. 

Replevin.     Avowry  for  rent  in  arrear,  under  a  demise    1*  The  Court 
at  650/.  a  year.     Plea ;  non  tenuit.    The  declaration  was  judgmenrac- 
of  Michaelmas  term,  18S3.     On  the  trial  before   Cok^  cording  to  the 
ridge,  J.,  at  the  Worcester  spnng  assizes,  1835,  the  plam-  the  case, under 
tiflF  oflFered  evidence  that  the  rent  was  500/.  only.    The  ^  ^«^  ^f'-  *• 

"  C  4Z|  8.  24, 

counsel  for  the  defendant  declined  to  amend  the  avowry,  unless  appHca- 
and  the  case  then  went  to  the  jury,  who  found  a  verdict  for  bl^fore^wdUit 

the  plaintiff^  and  stated  the  annual  rent,  in  their  opinion,  to  has  been  re- 

fused 
be  500/.    Application  was  then  made  to  amend,  and  was    2.  The  Court 

refused ;  but  the  special  finding  was,  under  the  3  &  4  fVillA,  T^^  "^'  ^^^ 
/        .  ^  'the  summing 

c.  42,  s.  24,  stated  on  the  record.  up  of  a  judge 

Talfourd,  Serjt.  in  Easter  term,  1835,  obtained  a  rule  to  f^'J  ^J|°[^ 

shew  cause  why  judgment  should  not  be  given  according  to  notes,  verified 

the  justice  of  the  case,  under  the  above-mentioned  section    ^  ^ 

of  the  statute,  or  why  the  avowry  should  not  be  amended. 

The  rule  was  drawn  up  on  an  affidavit,  by  a  short-hand 

writer,  of  the  summing  up,  and  of  what  occurred  at  the 

trial ;  an  affidavit,  by  the  defendant,  that  a  large  amount  of 

rent  was  due  to  him,  whether  the  rent  were  taken  at  650/. 

or  500/.;  an  affidavit  of  the  defendant's  attorney,  that  he 

had  been  instructed  that  the  rent  was  650/.,  and  was  sur- 

VOL,  VI.  3  H 
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1830.        prised  by  the  evidence  to  the  contrarj;  and  on  affidavits 
that  the  rent  was  actually  650/. 

H.  K  Richards  and  Chilton  now  shewed  cause.  The 
rule  is  drawn  up  on  reading  the  short-hand  writer's  notes. 
[Lord  Denman,  C.  J.  We  think  it  would  lead  to  the  great- 
est inconvenience  to  take  the  summing  up  of  the  judge 
from  the  short-hand  writer's  notes.]  The  defendant  cannot 
have  judgment  under  the  statute;  for  the  variance  was 
most  material,  and  might  have  prejudiced  the  plaintifF  in 
the  conduct  of  his  case.  The  whole  struggle  between  the 
parties  was  as  to  the  amount  of  rent ;  and  there  will  be  a 
difficulty  in  allowing  an  amendment  which  may  prejudice 
the  sureties.  [Patteson,  J.  Suppose  this  were  a  rule  for  a 
new  trial,  on  the  ground  of  the  verdict  being  against  evi- 
dence,— we  should  deal  with  the  rule  without  reference  to 
the  sureties.]  The  Court  is  now  called  upon  to  act  on  the 
statute,  and  to  interfere  with  the  vested  right  of  the  sureties. 
[Pattesofi,  J.  This  is  not  a  case  within  the  act  at  all,  which 
applies  to  those  cases  only  where  leave  to  amend  is  refused, 
and  the  judge,  instead  thereof,  has  the  finding  stated  on  the 
record.  Here  leave  to  amend  was  not  applied  for  during 
the  trial,  and  this  Court  has  no  power  to  amend.  The 
question,  I  take  it,  is  whether  we  shall  mould  the  rule  to 
one  for  a  new  trial,  so  as  to  allow  an  opportunity  for  the 
amendment  to  be  regularly  made.  Lord  Denman,  C.  J. 
We  are  not  disposed  to  treat  this  as  a  question  whether 
judgment  shall  be  given  under  the  act,  but  whether  there 
shall  be  a  new  trial.]  There  is  no  ground  for  a  new  trial ; 
there  was  no  misdirection ;  and  the  verdict  was  not  against 
the  evidence  given.  The  defendant  should  have  applied 
before  verdict  to  amend. 

Talfourd,  Scrjt.,  Whaiely  and  O.  T.  White,  contri.  A 
new  trial  is  due  to  the  merits  of  the  case.  The  defendant 
was,  in  reality,  the  successful  party,  and  if  this  rule  is  not 
made  absolute,  will  lose  his  distress,  being  the  security  for 
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reDt  not  denied  to  be  due,  at  the  rate  of  500/.,  merely  be- 
cause he  claimed  a  larger  debt»  accruing  at  a  higher  rent. 
Before  the  new  rules,  the  defendant  might  have  avowed  for 
both  rents.  [It  w*as  then  stated  that  the  declaration  was 
dated  before  Easter  term,  1834,  when  the  new  rules  came 
into  operation.] 
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CHAyr. 


Lord  Denman,  C.J. — ^This  is  an  application  to  ob- 
viate an  inconvenience  occasioned,  it  is  said,  by  the  new 
rules,  which  confined  the  defendant  to  a  single  avowry. 
The  defendant,  in  his  present  avowry,  misstated  the  amount 
of  the  rent;  and  wishes  to  have  a  new  trial,  that  the  proper 
amount  may  be  substituted  by  amendment,  under  the  3  8c  4 
WiiL  4,  c.  42.  If  any  mistake  had  been  made  in  drawing 
the  pleadings,  the  Court  would  be  disposed  to  grant  every 
indulgence;  but  the  defendant,  from  first  to  last,  chose  to 
rest  his  case  upon  the  very  point  which  has  led  to  his  dis- 
comfiture. The  new  rules  appear  to  me  to  have  worked 
extremely  well,  and  are  founded  upon  the  very  sensible  as- 
sumption that  parties  are  cognizant  of  their  own  contracts. 
And  in  this  case,  at  all  events,  the  new  rules  cannot  be 
complained  of,  for  they  were  not  in  force,  so  that  the  de- 
fendant was  not  precluded  from  pleading  more  than  one 
avowiy. 

LiTTLEDALE  and  Pattsson,  Js.  concurred. 

Coleridge,  J. — As  the  defendant  has  chosen  to  complain 
of  the  new  rules,  I  think  it  right,  though  they  are  not  applica- 
ble in  the  present  instance,  to  meet  the  case  on  that  ground. 
If  the  defendant  had  really  suffered  by  the  new  rules,  we 
should  have  to  consider  whether  we  would  uphold  or  aban- 
don them.  I  am  prepared  to  meet  the  question  now,  and 
to  say  that  the  new  rules  should  be  upheld.  The  restraints 
imposed  by  them  are  compensated  by  greater  latitude  of 
amendment;  and  they  effect  a  great  saving  of  expense. 


3h2 


Rule  discharged. 
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Lloyd  v.  Wood. 

d^UratSr  Case  against  the  sheriff  of  the  county  of  Northampton. 

stated  that  The  declaration  stated  that,  before  and  at  the  time  of 

had'sued^wit  "taking  the  order  and  committing  the  grievance  thereinafter 

awritofatr  mentioned^  a  certain  suit  had  been  brought,  and  was  then 

aMiMt  J.,  pending  in  the  Court  of  Chancery,  wherein  one  Frederick 

which  it  be-      'fertius  Jeues  was  plaintiff,  and  one  Robert  Foreman  and 

came  the  de-  .    . 

fendant'sdatyi  the  now  plaintiff  were  defendants ;  and  that  such  proceed* 

at  sheriff,  to     •  ^^^  j^^ ^  -^  ^^^^  g^J^  ^.^^^  ^^  g^^  -^  ^^^  y^y  ^  certain 

execute  care-       ^  f  .     . 

folly;  but  that  order,  directed  that  the  said  F.  T.  •/.  should,  within  three 

wrongfuliy^nd  ^^y^  ^^^^^  service  of  a  writ  of  execution  of  that  order,  to  be 

without  plain-  verified  by  affidavit,  pay  into  the  bank,  with  the  privity  of 
tiff's  consent,  '  r  ^  r        ^ 

attached  J.  by  the  accountant-general  of  that  Court,  to  be  there  placed  to 

his  bodv  at  a    ^\^^  credit  of  the  cause,  certain  sums  therein  specified ;  and 

time  when  he  '  ,  . 

was  privileged;  that,  for  the  purpose  of  having  execution  of  the  order,  the 

^J^^^fT^  now  plaintiff  caused  to  be  sued  out  of  the  Court  of  Chan* 
and  that  plain-  eery  a  certain  writ  8cc.,  directed  to  the  said  JP.  T.  J.,  coin- 
lost  the  b<me-  manding  him  to  perform  all  matters  and  things  mentioned 

fit  of  the  atr     jn  jj,^  order  &c. ;  which  writ  of  execution  was  afterwards, 

tachroent  :— 

Held,  on  gene-  to  wit,  on  &c.,  personally  served  on  F.  T.  J. ;  that  the  said 

IhLJtirdwli-  ^'  ^-  "^^  ^^^  "^*  "^"^  ^'®"'*'  comply  therewith,  but  wholly 
ration  was  neglected  and  refused  to  do  so ;  that  thereupon  the  plaintiff 
setting  ourihe  ^*^  afterwards,  to  wit,  on  &c.,  verify  the  service  of  the  writ 

particulars  of  of  execution  by  affidavit  &c.;  and  the  plaintiff  did,  to  wit, 

the  alleged  . 

privilege.         on  Scc.,  cause  to  be  sued  out  a  writ  of  attachment  against 

th2"Tf  tuch  ^  f  .  r.  /.,  directed  to  the  sheriff  of  the  county  of  Northamp- 
particulars       ton,  &c.,  which  said  writ  of  attachment  was  delivered  to 
closed  wiy**"   ^**®  defendant  (the  sheriff),  and  thereupon  it  became  and 
action  would    was  the  duty  of  the  said  defendant,  as  such  sheriff,  to  ex- 
ecute the  said  writ  in  a  careful  and  proper  manner ;  yet  the 
defendant,  not  regarding  his  duty  in  that  behalf,  afterwards, 
and  before  the  return  of  the  said  writ  of  attachment,  to  wit, 
on  Sec.,  as  such  sheriff,  wrongfully,  carelessly  and  impro- 
perly, and  against  the  consent  of  the  plaintiff,  attached  the 
said  jP.  T,  J.  by  his  body,  under  colour  and  in  execution  of 
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the  said  writ  of  attachment^  he  the  said  F.  T.  J.  being  then 
privileged  and  protected  from  being  so  attached,  and  the 
defendant  well  knowing  the  premises ;  and  the  defendant, 
as  such  sheriff,  kept  and  detained  the  said  JP.  T.  J.  in  his 
custody  under  the  said  attachment,  and  under  colour  and  in 
execution  of  the  said  writ  of  attachment,  from  thence  until, 
and  at  and  after  the  return  thereof,  to  wit,  on  8&c.,  when  the 
the  said  F,  T.  J,  applied  for  his  discharge  out  of  the  cus- 
tody of  the  sheriff,  for  and  by  reason  of  the  said  F.  T.  J. 
having  been  so  attached  as  aforesaid  at  a  time  when  he  was 
privileged  and  protected  therefrom,  and  an  order  was  ac« 
cordingly  made  for  his  discharge :  AnA  by  means  of  the 
premises  the  plaintiff  lost  and  was  deprived  of  the  benefit 
of  the  said  writ  of  attachment,  and  ivas  delayed  and  hin- 
dered in  forcing  and  compelling  F.T.J,  to  pay  the  sums  as 
by  the  said  writ  and  order  he  was  commanded,  and  that  the 
said  money  was  not  paid  into  the  Bank  to  the  credit  of  the 
accountant-general  in  the  said  cause,  and  the  plaintiff  was 
put  to  and  incurred  great  costs  and  expenses,  amounting  to 
100/.,  and  was  obliged  to  take  divers  jounieys,  and  was  put 
to  great  trouble  and  inconvenience  in  and  about  the  causing 
•to  be  issued  another  writ  of  attachment,  and  was  also  com- 
pelled to  pay  the  costs  of  opposing  the  discharge  of 
F.  T.  J.,  &c. 

Demurrer  and  joinder. 

The  demurrer  assigned  for  cause,  that  it  was  not  stated  in 
the  declaration  whether  the  defendant  was  directed  to 
attach  F,  T.  J.  by  his  body  or  by  his  goods,  and  that  the 
declaration  did  not  fully  set  out  the  writ,  or  shew  sufficient 
for  the  Court  to  say  whether  the  sheriff  was  bound  to  attach 
J*.  T.  J.  by  his  body,  or  that  the  defendant  acted  mali- 
ciously. 

Peacock,  in  support  of  the  demurrer.  This  action  is  not 
brought  by  the  party  privileged,  but  by  a  third  party,  and  is 
of  the  first  impression.  The  party  privileged  could  not 
himself  sue  the  sheriff  in  trespass  for  taking  him :  Tarlton 
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18S0.  V.  Fisher  (a),  Cameron  v.  Lightfboi  (b),  and  Crosdey  t. 
Skaw  (c).  In  Stokes  v,  f FAtV^  (cl),  case  was  brought  against 
the  party  who  bad  sued  out  a  writ,  under  whjch  the  plaintiff 
was  arrested  during  his  attendance  as  a  witness  at  a  trial. 
The  Court  held  that  the  action  did  not  lie,  as  it  did  not  ap- 
pear that  the  defendant  was  cognizant  of  the  plaintiff's 
privilege.  In  this  case,  too«  the  declaration  does  not  state 
precisely  that  the  defendant  was  cognizant  of  the  privilege 
of  1*.  T.  J.  The  sheriff  could  not  be  bound  to  take  notice 
of  the  privilege.  But  the  deckration  is  bad,  for  not  stating 
in  what  manner  the  privilege  in  this  case  was  constituted, 
so  as  to  give  the  Court  an  opportunity  of  deciding  upon  it 
The  attachment  was  for  a  contempt,  and  it  might  be  a 
question  whether  a  party  could  be  privileged  in  such  a  case. 
These  are  substantial  defects  in  the  declaration,  and  may 
be  taken  advantage  of  on  general  demurrer,  though  they  are 
not  assigned  for  cause.  In  Hooker  v.  Nye  (e),  the  replying 
de  injuria  improperly  was  held  bad  on  general  demurrer. 
Again;  it  does  not  appear  how  the  plaintiff  was  damnified ; 
and  he  is  not  shewn  to  have  had  any  interest  in  the  money 
to  be  paid.  The  expenses  incurred  in  opposing  the  dis- 
charge amounted  to  a  ratification  of  the  sheriff's  act 
Lastly,  it  is  not  stated  that  there  was  any  interval  when  the 
privilege  was  suspended,  so  that  the  party  could  have  been 
taken. 

Kelly  f  for  the  plaintiff.  This  is  not  an  action  of  trespass 
by  the  party  privileged,  but  case  by  a  third  party  against 
the  sheriff  for  neglect  of  duty.  The  declaration  is  suffi- 
ciently precise :  it  alleges  the  duty  of  the  sheriff  to  execute 
the  writ  carefully;  that  Jeyes  was  privileged,  yet  that  the 
sheriff,  well  knowing  the  premises,  took  him,  and  that  the 
plaintiff  has  been  injured  thereby.  Tarlton  v.  JFuA^  (a) 
and  Cameron  v.  Ligktfoot  (fi)  only  shew  that  the  party  pri- 

(a)  2  Doug.  671.  (d)  1  C.  M.  &  R.  225. 

(6)  8  W.  Bl.  U90.  (e)  1  C.  M.  &  R.  298. 

(c)  2  W.  BL  1065. 
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vileged  cannot  bring  trespass.  Stokes  v»  White  (a)  was  in 
case,  but  the  action  failed  (mly  because  it  did  not  appear 
that  the  party  suing  out  the  writ  had  notice  of  the  privUege« 
In  that  case  too  it  was  said  that  the  defendant,  by  opposing 
the  discharge  of  the  privileged  party,  had  affirmed  the. 
arrest;  but  this  position  was  discountenanced  by  the  Court. 
The  privilege  itself  in  this  case  is  stated  generally;  but  that 
is  sufficient;  or  if  not,  it  should  have  been  assigned  for 
cause  in  the  demurrer. 


825 

1896. 


V. 

Wood. 


Peacock,  in  reply,  was  stopped  by  the  Court. 

Lord  Denman,  C.  J. — This  declaration  is  clearly  bad. 
The  allegation,  that  Jeyes  was  privileged  from  arrest, 
amounts  to  no  more  than  that  he  was  so  privileged  in  the 
plaintiff's  opinion.  Many  nice  and  difficult  points  arise  on 
questions  of  privilege ;  the  particulars  therefore  of  the  al« 
leged  privilege  should  have  been  stated,  so  that  the  Court 
might  have  formed  its  own  judgment  on  them,  The  decla- 
ration appears  to  me  to  be  also  defective  for  not  shewing  in 
what  way  the  plaintiff  was  interested  in  the  detention  of 
Jeyes.  Money,  it  seems,  was  ordered  to  be  paid  into 
Court ;  but  it  does  not  follow  that  any  portion  of  it  would 
have  been  payable  to  the  plaintiff.  The  declaration  is  ob- 
jectionable in  other  respects,  but  the  defects  already  noticed 
are  fatal  to  it* 

LiTTiEDALE,  J* — It  is  the  primary  duty  of  the  sheriff  to 
execute  all  writs  directed  to  him.  It  became  the  plainUff 
therefore  to  shew  in  his  declaration  how  it  was  that  the 
sheriff,  by  executing  the  writ  in  question,  was  guilty  of  any 
violation  of  duty.  I  think  this  declaration  is  bad,  on  general 
demurrer,  for  not  stating  in  what  the  privilege  of  Jeyes  con- 
sisted.    I  think  no  cause  of  action  is  shewn. 


Patteson,  J. — ^The  declaration  should  have  shewn  in 
(a)  1  C.  M.  &  R.  S2d. 


Lloyd 

V. 
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1836.  what  manner  Jeyes  was  privileged,  so  as  to  give  the  de- 
fendant an  opportunity  of  traversing  any  of  the  facts  consti- 
tuting the  supposed  privilege,  or  of  taking  the  opinion  of 

Wood.  jjj^  Q^^fi  whether,  assuming  the  facts,  the  privilege  could 
be  held  good  in  law. 

Williams^  J.  concurred. 


Tyler  v.  Bennett. 

SeiScr^''  Case  for  disturbing  the  plaintiff  in  the  use  of  a  well,  to 

from  Q  well  is  the  water  of  which  he  claimed  title  by  reason  of  his  occu- 

lanchond  pation  of  a  dwelling-house.     Pleas:    1.  Not  guilty.     2. 

when  such  That  the  plaintiff  was  not  entitled,  8lc.    The  cause  was 

in  issue,  a  tried  before  Coleridge,  J.,  at  the  last  Glamorganshire  as- 

plnintiff,  in^  sizes;  who,  on  a  verdict  having  been  found  for  the  plaintiff, 

turbing  the  damages  15.,  certified  to  deprive  the  plaintiff  of  costs,  under 

rrrSr/  43  mz.  c.  6. 

obtaininfT  a  Evans,  in  last  Easter  term,  having  obtained  a  rule  nisi  for 

verdict  for  .         ,        •  •     •«•  t  •    ^  .t 

nominal  da-      taxmg  the  plamtiff  his  full  costs, 

mages,  is  enti- 
tled to  full 
costs,  although       ChiHon  and  E.  V.  Williams  shewed  cause.    A  right  to 

niripriuscer-  *^"^w  water  is  not  an  interest  in  land,  so  as  to  be  esempt 
tify  against  from  the  statute  of  Elizabeth,  but  is  a  mere  easement,  like  a 
43  Elix.  c.  G^  ''^S'^'  ^^  light.  Edmonson  v.  Edmonson  (a)  is  not  an  autho- 
rity for  the  plaintiff.  That  was  an  action  on  the  case  for 
injury  to  the  plaintiff's  right  of  common  by  digging  turves; 
and  it  certainly  appears  from  the  judgment  that,  if  such 
light  had  been  necessarily  put  in  issue  by  the  pleadings,  the 
plaintiff  would  have  been  held  entitled  to  full  costs.  But 
the  right  to  dig  turves  is  a  profit  d  prendre. 

Sir  W.  W,  Follett  and  Evam,  contrA,  were  stopped^ 
(a)  8  East,  394, 
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Lord  Denman,  C.  J. — The  right  to  take  water  is  an  in- 
terest in  land,  and  the  plaintiff  is  entitled  to  his  costs. 

LiTTLEDALE,  J.  concurred. 

Patteson,  J. — It  is  clear  that  if  in  Edmonson  v.  Ed- 
monson  the  right  to  dig  turves  had  necessarily  come  in  ques- 
tion the  Court  would  have  given  the  plaintiff  his  costs. 

Rule  absolute. 


Rex  v.  NicHOLETTS. 

A.  Criminal  information  having  been  filed  against  the  de-  By  5  &  6 

fendant,the  town  clerk  of  Bridport.  for  misconduct  relative  v*^'*  *»  ^'J^> 
'       .  .  the  town  clerk 

to  the  election  of  councillors  of  the  borough,  is  required  to 

preserve  in  his 

custody  the 

Sir  W.  W.  Follett  applied  to  the  Court  to  direct  that  the  voting  papers 

voting  papers  which  had  been  given  in  at  the  election,  and  election  of 

were  in  the  defendant's  custody,  might  be  impounded,  in  councillors  for 
_     -  .  .  ,  ,         .  ,      -    ,      SIX  months  af- 

order  to  be  forthcommg  as  evidence  on  the  trial  of  the  terwards.    A 

criminal  information.     By  the  5  &  6  WiU.  4,  c.  76,  s.  35,  criminal  infor- 
^  .     mation  having 

the  defendant  is  bound  to  preserve  such   papers  for  six  been  filed 

months  after  the  election.    That  period  will  expire  before  Jf*^^  fo*  ^^ 

the  trial  takes  place,  so  that,  if  the  evidence  to  be  furnished  conduct  at 

by  the  voting  papers  be  destroyed,  the  purposes  of  justice  tion,  the  Court 

may  be  defeated.  «f"8«d  to  di- 

''  rect  that  the 

voting  papers 

Per  Curiam  (a)— The  Court  cannot  interfere  to  compel  ^^^^^l^f^' 

the  defendant  to  furnish  evidence  against  himself.    If  the  the  purpose  of 

voting  papers  are  not  forthcoming,  that  may  be  made  matter  ^^nsthim 

of  observation  to  the  jury.  auhough  the 

-n  \    ^  t       1         six  months' 

Rule  refused,      custody  of 
them  would 
eipire  before 
(a)  Lord  Denmaii,  C.  J.,  Littkdale,  PattC99n,  and  WUliam$p  Js.       ^he  trial. 
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"^  The  King  V.  The  CommUaioners  and  Collectors  of 

the  Customs. 

MaDdatnas       JqHN  JERVIS  had  otained  a  rule  for  a  maDdamus  to  the 

does  not 

lie  to  the  Com-  defeDdants  to  deliver  up  to  a  Mn  Xeg^e  a  certain  quantity 

CustomrtV^  of  tobacco.     From  the  affidavit  in  support  of  the  rule  it 

compel  them  appeared,  that  the  officers  of  the  Customs  had  taken  pos- 

goocTs  wron^  session  of  the  tobacco  to  secure  the  duty,  and  that  Legge 

fully  detained  had  paid  what  he  conceived  to  be  the  proper  duty,  under 

payment  of      the  circumstances,  which  it  is  not  material  to  state. 

the  duty. 

Sir  John  Campbell,  A.  G.  shewed  cause.  Mandamus 
does  not  lie  in  this  case,  for  the  purpose  of  restraining  the 
defendauts  from  that  which  Mr.  Legge  considers  a  wrong- 
ful act  in  detaining  his  property.  If  he  is  right  be  may 
bring  trover,  or  perhaps  replevin  (a). 

John  Jervis,  Trover  is  not  maintainable ;  the  tobacco  is 
in  the  hands  of  the  king.  Against  whom  could  the  action 
be  brought  ?  There  has  been  no  misfeasaoee,  for  the  public 
officers  rightfully  took  possession  in  the  first  instance; 
what  is  now  complained  of  is  a  mere  nonfeasance,  that  they 
do  not  re-deliver,  after  tender  of  the  duty. 

Sir  J.  Campbell,  A.  G.  referred  to  Whitdegg  v.  Bich- 
ards  (Jb). 

Lord  Denman,  C.  J. — If  the  defendants  are  wrong  we 
cannot  interfere  by  mandamus. 

LiTTLEBALEi  J* — ^Tbis  IS  in  effect  an  applicatioo  for  a 
mandamus  to  the  crown,  and  cannot  be  granted, 

Pattesom  and  Williams,  J.  concurred. 

Rule  discharged. 

{a)  2  Selw.  N.  P.  Replevin,  p.         (6)  3  B.  &  B.  188;  5.  C.  in  er- 
1194,  (ed.  9.)  ror,2B.&C.45,and3D.&R.S3r. 
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Doe  on  the  several  demises  of  Williams  and  Agrane 
«.  Smith. 

Ejectment  for  messuages  and  lands  in  Denbighshire :  Land  aod  a 
the  demise  was  laid  on  the  4th  February^  1835.    On  the  house  were  re- 

^         \  ,  ,         spcctivciy  16b 

trial  before  Bollafid,  B.  at  the  Denbighshire  spring  assizes  from  year  to 

1635,  it  appeared  that  the  defendant  entered  the  premises  ^romFebrurry 

as  tenant  to  Agrane,  the  lessor  of  the  plaintiff,  under  a  to  February, 

demise  of  the  lands  from  May,  1832,  to  2d  February,  1833,  f^^m  May  to 

and  of  the  buildings  from  May,  1832,  to  1st  May,  1833,  May.    In  Oo 

tODer*  ioo9* 
and  then  from  year  to  year.    In  October,  1833,  the  defend-  notice  was 

ant  was  served  with  the  following  notice  to  quit :  "  Take  ^^^^^jf^j 

notice  that  you  are  to  quit  and  deliver  up  to  me,  the  under-  the  eipira- 

signed  Henry   Oven  Agrane,  the  possession  of  all   that  y^^  from  the 

messuage  or  dwelling-house  and  tenement,  with  the  out-  delivery  of  this 

buildings  and  lands  thereunto  belonging,  now  m  your  hold-  sQ^h  o'ther 

ing  &c.,  at  the  expiration  of  half  a  year  from  the  delivery  *^™«  ^^  ^^"'«* 

r   t  -  '  •        •  •  Asyour preteni 

of  this  notice,  or  at  such  other  time  or  times  as  your  present  year's  holding 

year's  holding  of  or  in  the  said  premises,  or  any  part  or  ^^^^^ '°  ^5 

parts  thereof  respectively,  shall  expire  after  the  expiration  or  any  part  or 

of  half  a  year  from  the  delivery  of  this  notice,  the  21st  JespeS^^^^ 

October,  1833."    This  notice  was  objected  to  as  insuffi-  shall  expire' 

cient  either  for  1834  or  for  1835,  as  there  was  not  an  in«  piration  of 

terval  of  six  months  from  the  date  of  the  notice  to  February,  °^^^  ^  J^^f 

.  from  the  de- 
1834,  when  the  present  year's  holding  of  the  land  would  livery  of  this 

expire,  and  it  was  in  terms  applicable  to  the  holding  of  t^Vj^Jw 

the  then  present  year  (1833*34)  only.    Verdict  for  the  plain-  the  notice,  so 

tiff,  with  leave  to  move  to  enter  a  nonsuit.  [heTand^sriw 

jR.  V.  Richards  having  obtained  a  rule  in  Easter,  1835,     to  be  applied 

to  February 
1835,  and  that 

JahnJervis  now  shewed  cause.    If  the  notice  to  quit  the  word 

^       "  present ' 
had  been  **  at  the  expiration  of  half  a  year  from  the  de-  might  be  re- 
livery  of  this  notice,"  it  would  clearly  have  been  bad,  aa  ^j^yc'  *"" 
there  was  not  an  interval  of  half  a  year  between  the  service 
of  the  notice  and  the  2d  of  February,  1834,  when  the  hold- 
ing of  the  lauds  for  the  current  year  would  expire.    But 
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1836.  the  notice  goes  on  "  or  at  such  other  time  or  times  as  your 
present  year's  holding  of  or  in  the  said  premises,  or  any 
part  or  parts  thereof  respectively,  shall  expire  after  the 
expiration  of  half  a  year  from  the  delivery  of  this  notice." 
Now  the  holding  of  the  lands  to  expire  after  the  expiration 
of  half  a  year  from  the  notice  could  be  no  other  period 
than  February,  1833.  The  holding  so  to  expire  could  not 
perhaps  be  designated,  in  strictness,  the  "  present"  year's 
holding ;  but  the  Court  will  endeavour  to  put  a  sensible  in- 
terpretation on  the  whole  instrument,  so  as  to  effectuate  the 
object  of  the  party  serving  it,  and  will  for  that  purpose  re- 
ject the  word  ''  present,"  if  necessary,  as  insensible.  Doe 
d.  Duke  of  Bedford  v.  Kightley  (a)  and  Doe  A.  Lord  Hunt' 
ingtower  v.  CuUiford{b),  are  in  point. 

jR.  r.  Richards,  contri.  The  question  is  not  what  was 
the  intention  of  the  notice,  but  what  was  the  meaning,  if 
any,  conveyed  by  it.  Might  not  the  tenant  be  misled  by  it? 
The  messuages  were  held  by  him  from  May  to  May,  and,  as 
there  was  an  interval  of  half  a  year  between  that  time  and 
the  notice,  the  notice  would  be  good  as  to  the  messuages* 
As  to  the  lands,  however,  it  would  be  a  bad  notice ;  for  it 
would  be  bad  for  February,  1834,  and  the  words  ''  present 
year's  holding,''  would  induce  the  tenant  to  suppose  it  would 
not  refer  to  February,  1835.  It  was  uncertain  therefore, 
and  might  mislead. 

Lord  Denman,  C.  J.--^The  notice  is  well  enough.  It 
is  admitted  that  it  would  have  been  good  for  May  if  the 
tenancy  had  commenced  in  that  month.  Why  then  would 
it  not  have  been  good  for  any  subsequent  period  when  the 
tenancy  did  commence  ?  The  word  ''  present"  is  used, 
but  I  think  that  the  notice  may,  notwithstanding,  be  referred 
to  February,  1835,  after  the  expiration  of  half  a  year  from 
the  notice,  and  that  there  was  nothmg  to  mislead  the  tenant 

(a)  7  T.  R.  63.  {b)  4D.  &  R.  U9. 
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LiTTLEDALB,  J. — ^The  notice  is  certainly  not  very  clear,        1836. 
but  it  admits  nevertheless  of  a  rational  interpretation.    It 
is  served  in  October,  so  that,  as  to  the  lands,  it  would  not  be 


Smith. 


Dob 
d. 

good  for  February,  1834.  It  proceeds,  however,  "  or  at  such    anj  another 

other  time  or  times  as  your  present  year's  holding  of  or  in  v. 

the  said  premises,  or  any  part  or  parts  thereof  respectively, 

shall  expire  after  the  expiration  of  half  a  year  from  the 

delivery  of  this  notice."     The  period  thus  pointed  out  with 

respect  to  the  lands,  could  be  no  other  than  February,  1835. 

The  word  **  present**  may,  I  think,  be  rejected. 


Patteson,  J. — ^The  same  precision  is  not  required  in  a 
notice  as  in  a  plea. 


Williams,  J.  concurred. 


Rule  discharged. 


Shearwood  v.  Hay  and  another. 
Wills  v.  Langridge. 

XHE  first  case,  which  was  indebitatus  assumpsit  for  medi* 
ernes  and  attendances  supplied  and  performed  by  the  plain* 
tiff,  as  an  apothecary,  plea,  non  assumpsit,  was  tried 
before  the  under-sheriff  of  Lincolnshire,  when  the  plaintiff 
was  nonsuited,  on  failure  either  to  produce  his  certificate 
from  the  Apothecaries'  Company,  or  to  shew  that  he  was  in 
practice  before  5th  August,  1815,  as  required  by  5o  Geo.  3, 
c.  194,s.«l. 

The  other  case  was  debt,  to  recover  5L  due  for  work  and 
labour  to  the  plaintiff  as  a  surgeon  and  apothecary,  and  for 
medicines,  with  counts  for  money  had  and  received,  and  on 
an  account  stated.  Pleas,  except  as  to  5s,  9d.,  that  the 
defendant  never  was  indebted  ;  secondly,  a  set-off;  thirdly, 
as  to  5$.  9d.  a  tender.    At  the  trial  before  the  under-sheriff 


In  an  action 
for  work  done 
by  the  plaintiff 
as  an  apoibe- 
cary,  he  must, 
under  55  Geo, 
3,0.194,8.21, 
prove  as  part 
of  his  own 
case,  either 
that  he  has  had 
his  certificate 
from  the  Apo- 
thecaries'Com- 
pany,  or  that 
he  was  in 
practice  on  or 
oefore  August 
5th,  1815,  al- 
though no 
question  as  to 
such  facts  is 


raised  by  a 
special  plea, 
and  although  a  tender  is  pleaded  as  to  part  of  his  demand. 
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of  Middlesex  the  plaintiff  had  a  verdict  for  31.  Os.  Id.  with 
leave  to  reduce  the  verdict  to  1B«.  Id.,  the  plaintiff  having 
claimed  the  difference  2/.  %i.  at  an  apothecary,  and  not 
having  either  proved  his  certificate,  or  that  he  had  been  in 
practice  before  5th  August,  1815* 

In  Easter  term  last  rules  nisi  were  obtained  in  the  former 
case  for  a  new  trial,  and  in  the  other  to  reduce  the  damages. 
The  question  in  each  case  was  the  same,  namelj,  whether 
the  objections  under  55  Geo.  3,  c.  194,  to  the  plaintiff's 
claim  as  an  apothecary  ought  not  to  have  been  specially 
pleaded. 

Whitehurst  shewed  cause  against  the  rule  in  Shearwood 
V.  Hay.  The  very  point  now  made  for  the  plaintiff  has 
been  determined  in  Morgan  v.  Ruddock  (a),  in  which  case 
Patteion,  J.  held  that  the  want  of  qualification  in  the  plain- 
tiff as  an  apothecary  need  not  be  specially  pleaded,  because 
proof  of  the  plaintiff's  qualification  was  made  by  the  sta- 
tute a  condition  precedent  to  his  recovering,  and  was  there- 
fore a  necessary  part  of  his  own  case.  This  is  clear  from 
the  language  of  the  statute,  which  enacts  "  that  no  apothe- 
cary shall  be  allowed  to  recover  any  charges  claimed  by  him 
in  any  court  of  law,  unless  such  apothecary  shall  prove  on 
the  trial  that  he  was  in  practice  as  an  apothecary  prior  to 
or  on  the  dth  day  of  August,  1815,  or  that  he  has  obtained 
a  certificate  to  practise  as  an  apothecary  from  the  master, 
warden,  and  society  of  apothecaries.''  The  new  rules  of 
pleading  cannot,  by  any  implication,  be  construed  to  repeal 
the  above  provision  for  the  public. safety.  Even  if  they 
applied  to  this  present  case,  they  cannot  have  the  effect 
which  will  be  contended  for  by  the  plaintiff;  for  the  plea 
of  non  assumpsit  operates  as  a  denial  of  the  matters  in  fact 
from  which  the  alleged  promise  may  be  implied  in  law,  and 
the  due  qualification  of  the  plaintiff  was  one  of  those  mat- 
ters in  fact.    Edmunds  v.  Harris  (b)  is  no  authority  for  the 


(a)  lHanr.&W.605. 


(6)2A.&£.4U. 
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contrary  position,  for  that  decision  has  been  repeatedly 
questioned  (a).  But  the  new  rules,  for  the  reason  given  by 
Patieson,  J.  in  Morgan  v.  Ruddock,  do  not  apply,  for  the 
statute  makes  the  proof  of  the  plaintiff's  qualification  part 
of  his  own  case.  In  Moore  v.  Boulcott{b),  which  was  an 
action  on  an  attorney's  bill,  there  was  a  special  plea,  that  no 
bill  had  been  delivered  under  2  Geo.  2,  c.  23,  s.  23,  one 
month  before  action  brought,  but  no  question  was  raised 
whether  such  plea  was  necessary ;  and  that  statute  merely 
provides  that  no  attorney  shall '' commence  or  maintain  any 
action,"  8Cc.  till  one  month  after  delivery  of  his  bill ;  he  is 
not  required,  as  part  of  his  own  case,  to  prove  such  de- 
livery of  his  bill ;  whereas,  by  the  statute  now  under  con- 
sideration, the  apothecary  is  required  to  prove  his  qualifica- 
tion. 
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Humfrey  contri.  The  new  rules  of  pleading  have  them« 
selves  the  force  of  an  act  of  parliament,  and  therefore  are 
sufBciently  stringent  to  repeal  any  prior  act  of  parliament 
which  is  inconsistent  with  them.  Thus  in  Graham  v.  Part" 
ridge  (c)  they  were  held  to  repeal  2  Geo.  £,  c.  22,  s.  13,  by 
which  set^flF  might,  after  notice,  be  given  in  evidence  under 
the  general  issue.  [WhitehursL  That  case  was  expressly 
decided  on  the  ground  that  that  statute  had  not  given  the 
power  of  pleading  the  general  issue,  but  that  it  merely  re- 
quired a  notice,  which  would  not  otherwise  have  been  neces- 
sary.] The  present  objection  to  the  plaintiff's  claim  falls 
within  the  new  rules,  for  the  defendant  does  not  deny  his 
contract  but  avoids  it,  and  the  only  effect  of  the  Apotheca- 
ries* Act  is  to  throw  on  the  plaintiff  the  onus  of  proving  his 
qualification  where  the  pleadings  call  it  in  question. 

Humfrey  then  shewed  cause  in  Wilh  v.  Langridge,  and, 
in  addition  to  his  former  argument,  relied  on  the  plea  of 


(a)  See  Eaytdden  v.  Staffs  mUe^ 
659. 


(6)lBiog.N.C.82S. 
(c)  1  M.  &  W.  395. 
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1836.        tender^  as  admitting  by  its  application  to  the  several  coants 

o  ^^^''^"^^      in  the  declaration,  that  the  plaintiff  was,  as  he  described 

o.  himself,  an  apothecary. 

Hat 
und  anollier. 
Wills  Waddington,  contrd.    The  plea  of  tender  as  to  part  of 

-      ^'  the  demand  admits  no  more  than  that  the  sum  tendered  is 

1«ANGAIDGB« 

due ;  Simpson  v.  Routh  (a),  Simpson  v.  Benedict  {b),  and 
Long  y.  GreviUe  (c).  The  sum  of  5s.  Qd.  might  be  due  to 
the  plaintiff  as  a  qualified  person,  although  he  was  not 
qualified  when  the  rest  of  his  services  were  rendered.  [PuN 
teson,  3.  In  Lipscombe  v.  Holmes  (d)  payment  into  Court 
was  held  to  admit  that  the  plaintiff  was  a  surgeon.]  That 
case  must  be  considered  as  overruled  by  the  other  cases  in 
banc.  Lastly,  it  may  be  right  that  in  an  action  by  an  attor- 
ney the  defendant  should  plead  the  non-delivery  of  a  bill, 
because  the  fact  is  necessarily  within  his  own  knowledge ; 
but  it  may  be  impossible  for  him  to  find  out  whether  a 
plaintiff  practised  as  an  apothecary  on  or  before  the  5tb 
August,  1815. 

Lord  Den  MAN,  C.  J. — I  think  that  the  ruling  of  the 
under-sheriff  in  the  first  of  these  cases,  was  perfectly  cor- 
rect. The  55  Geo.  3,  on  grounds  of  public  policy,  makes 
it  imperative  on  a  person  suing  as  an  apothecary  to  shew 
that  he  legally  filled  that  character.  It  would  be  unjust 
upon  a  defendant  to  call  upon  him  to  plead  and  prove  a 
fact,  which  he  may  have  no  means  of  ascertaining.  Where 
an  attorney's  bill  has  not  been  duly  delivered,  the  party  sued 
for  its  payment  necessarily  knows  the  fact  to  be  relied  on 
in  his  defence :  and  the  statutes  applicable  to  the  attorney 
and  apothecaries  respectively  are  very  differently  worded. 
The  55  Geo.  3  makes  the  proof  of  the  plaintiff's  qualifica- 
tion  a  condition  precedent  to  his  right  to  recover.  The  new 
rules  do  not  apply  to  this  case.  The  statute  has  not  avoided 
the  contract  with  the  plaintiff,  but  has  protected  the  public 

(a)  «  B.  &  C.  682;  8.  C.  4  D.         (c)  3  B.  &  C.  10 ;  5.  C.  4  D. 
&R.  181.  &R.633. 

(6)  6  Bing.  28.  (ji)  2  Camp.  441. 
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by  saying  that  he  shall  not  recover  for  his  services  unless  he 
proves  that  he  is  entitled  to  fill  the  character  in  which  he 
has  rendered  them,  and  in  which  he  sues.  The  tender  in 
the  second  of  these  two  cases  has  not,  I  think,  the  effect  of 
admitting  the  qualification  of  the  plaintiff;  at  all  events  it 
leaves  it  open  to  the  defendant  to  deny  the  qualification 
which  it  is  necessary  for  the  plaintiff  to  prove,  in  order  to 
recover  the  residue  of  his  demand  over  and  above  the  sum 
tendered.  The  rule  therefore  for  setting  aside  the  nonsuit 
in  the  first  case  must  be  discharged ;  and  in  the  other  case, 
for  reducing  the  damages,  the  rule  must  be  made  absolute. 
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LiTTLEDALEi  J. — The  objection  to  the  plaintiff's  claim 
is  not  in  avoidance  of  the  contract  but  affects  the  compe- 
tence to  sue  of  the  plaintiff  himself.  The  new  rules  there- 
fore do  not  apply.  In  such  a  case  as  Foster  v.  Taylor  (a) 
the  new  rules  would  apply,  and  the  defence  should  now  be 
pleaded  specially.  It  would  frequently  be  impossible  to 
ascertain  whether  the  plaintiff  legally  filled  the  character  of 
an  apothecary,  so  that  unless  the  onus  of  proving  the  fact 
as  a  condition  precedent  were  cast  upon  him,  it  would 
frequently  be  unsafe  for  the  defendant  to  rely  upon  the  ab- 
sence of  it  as  a  defence.  I  think,  also,  that  notwithstanding 
the  tender  it  was  open  to  the  defendant,  under  the  general 
issue,  to  deny  that  the  plaintiff  was  an  apothecary  within 
the  statute. 

Patteson,  J. — ^The  object  of  these  rules  was  to  review 
my  decision  in  Morgan  v.  Ruddock.  I  came  to  that 
decision  after  much  consideration,  and  still  adhere  to  it. 
Upon  the  extent  of  admission  involved  in  the  defendant's 
tender,  Reid  v.  Dickons  (6)  is  much  in  point,  where  Parke, 
J.  said,  '*  the  payment  of  money  into  Court  admits  the 
contract  as  alleged,  and  a  right  to  recover  1 10/. ;  but  be- 
yond that  sum  every  defence  is  open."     It  is  much  the  same 


(a)  5  B.  &  Ad.  887. 
VOL.  VI. 


(6)  5  B.  Sc  Ad.  499. 
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thing  as  if  the  defendaDt  had  admitted  the  contract,  and 
stated  at  the  same  time  that  no  more  than  llOL  lOf.  &/. 
was  due  opon  it. 

Williams,  J.  concurred. 


The  King  v.  Twyford  and  Grove,  Esquires. 

Where  a  per-   KeLLY,  on  a  former  day  in  this  term,  had  obtained  a 

son  convicted  ,  ,  ''  '  , 

by  justices        rule  nisi  for  a  mandamus  to  the  defendants,  justices  of  the 

a^cfae  ss.  T'  P®^^^  ^^^  ^®  county  of  Middlesex,  requiring  them  to  issue 

&  so,  and  sen-  their  warrant  for  the  apprehension  and  commitment  of  one 

prisonment      Nush,  pursuant  to  a  conviction  of  the  said  NosA,  under  the 

following  circumstances : 

In  April  last  he  had  been  convicted  by  the  defendants, 

under  1 7  Geo.  S,  c.  56,  s.  1,  of  unlawfully  embezzling  certain 

articles  entrusted  to  him  by  his  employer  to  work  up,  and 

was  committed  to   the  House  of  Correction  for  eleven 

weeks,  to  be  kept  to  hard  labour.     He  immediately  gave 

notice  of  appeal  (a),  but  for  default  of  the  recognizances 


and  bard  la- 
bour, gives  no- 
tice of  appeal, 
but  does  not 
enter  into  re- 
cognizancesy 
with  sufficient 
sureties  to 
prosecute  his 
appeal,  the 
justices  may 
commit  him 
till  the  ses- 
sions, unless 
•ach  recogni- 
zances are 


(a)  Stat  17  Geo.  3,  c.  56,  s.  SO, 
provides  '*  that  if  any  person  shall 
think  himself  aggrieved   by  the 
sooner  entered  judgment  of  any  two  justices  be- 


fore whom  he  shall  have  been  con- 
victed, he  may  appeal,  giving  no- 
tice to  such  justices, at  the  time  of 
his  conviction,  of  his  intention  to 
appeal,  and  also  entering  into  a 


recognizance  at  the  same  time, 
with  sufficient  sureties,  to  try  such 
appeal,  and  to  abide  the  jodg- 
ment  of  sessions;  but  if  be  shall 
not '  enter  into  such  recognianoe 
as  aforesaid,  then  the  justices  to 
whom  such  notice  of  appeal  shall 
have  been  given,  shall  aad  may 
commit  such  person  or  persons  to 


into,  and  if 
the  conviction 
be  affirmed  on 
appeal,  he  is 
to  suffer  the 
punishment 
originally  di- 
rected to  be 

inflicted,  the  time  of  imprisonment,  if  imprisonment  be  directed,  to  be  computed  from 
the  affirmance  of  such  conviction,  unless  be  shall  have  been  imprisoned  under  the  origin 
nal  conviction,  in  which  case  the  time  for  which  be  has  been  confined  shall  be  iadodcd 
in  the  order  of  confirmation. 

A  party  who  had  been  convicted  and  sentenced  under  the  above  statute  eo  elevei 
weeks'  imprisonment  and  hard  labour,  gave  notice  of  appeal,  and  was  committed  for 
want  of  recognizances.  At  the  sessions  he  did  not  uke  the  proper  steps  for  enteriog 
bis  appeal,  and  was  discharged  b^  that  Court.  This  Court  refused  to  direct  a  nwndamus 
to  the  convicting  justices,  requiring  them  to  commit  him  in  execution  of  the  oonvictioo, 
as  it  was  doubtful  whether  they  bad  anv  further  jurisdiction. 
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required  by  the  statute,  was  committed  by  the  defendants  to 
the  House  of  Correction  till  the  next  general  sessions^  un* 
less  his  recognizances, should  be  sooner  entered  into,  or 
until  he  should  be  discharged  by  due  course  of  law.  On 
the  second  day  of  the  sessions,  not  having  taken  the  neces- 
sary steps  for  entering  his  appeal,  which  are  required  at  the 
Middlesex  sessions,  he  was  discharged  by  the  Coart.  A 
warrant  was  thereupon  applied  for  to  the  defendants  for  his 
apprehension  and  committal,  and  was  refused. 
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the  House  of  Correctioo/  or  oiber 
public  prison*'  iic,  **  there  to  re- 
main until  the  said  next  general 
or  quarter  sessions  of  the  peace, 
to  be  holden  in  and  for  such  place, 
ooless  such  recognizance  shall  be 
sooner  entered  into,  which  the  said 
justices,  before  whom  such  convic- 
tion shaH  have  been  made,  or  any 
other  two  or  more  justices  of  the 
same  county*'  &c.,  ^  are  hereby 
empowered  and  required  to  take; 
and  the  justices  at  such  sessions 
are  hereby  authorized  and  re- 
quired, upon  due  proof  of  such 
notice  of  appeal,  either  by  the  ac- 
knowledgment of  the  justices  to 
^hom  the  same  shall  have  been 
ffvttkf  or  otherwise,  lo'  hear  and 
determine  the  matter  of  the  said 
appeal,  and  to  award  such  costs  as 
to  them  shall  appear  just  and  rea- 
sonable to  be  paid  by  either  party; 
and  if  upon  the  hearing  of  such 
appeal,  the  judgment  of  the  jus- 
tices, before  whom  the  appellant 
flliall  have  been  convicted,  shall  be 
affirmed, such  appellant  shaH,  witk^ 
in  forty-eigbt  hours  next  after  the 
same  shall  be  so  affirmed,  sufier 
rach  corporal  punishment  as  shall 
have  been  directed  to  be  inflicted 


upon  him  or  her,  for  the  offence 
whereof  he  or  she  shall  have  been 
convicted,  or  shall  immediately  pay 
the  sum  which  he  or  she  shall 
have  been  adjudged  to  forfeit,  to- 
gether with  such  costs  as  the  ja»- 
tices  in  the  said  sessions  shall 
award  to  be  paid  by  him  or  her, 
for  defraying  the  expenses  sus- 
tained by  the  defendant  or  defend- 
ants in  such  appeal ;  or  in  default 
of  making  such  payments,  shall  be 
committed  to  the  common  gaol  or 
house  of  correction,  in  the  same 
manner  and  for  the  same  time,  to 
be  computed  from  the  affirmance 
of  such  conviction,  as  shall  be  di- 
rected by  the  original  judgment  of 
conviction,  unless  thel  person  or 
persons  so  convicted  shall  have 
been  imprisoned  under  the  origi- 
nal conviction,  in  which  case  the 
time  for  which  such  person  or  per- 
sons shall  have  been  so  confined, 
shall  be  included  in  the  order  of 
confirmation.** 

Sect  22  requires  the  convicting 
justices  to  transmit  the  oonviotiont 
to  the  quarter  sessions,  and  in  case 
of  appeal  the  sessions  are  to  pro- 
ceed to  determine  the  same  accord- 
ing to  22  Oeo,  2,  c.  27. 
I2 
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Bar  stow  shewed  cause,  and  contended  that  the  jurisdic- 
tion  of  the  committing  magistrates  was  exhausted, 
o. 
and^Dother  J^^%»  contrA.  The  warrant  of  commitment  was  provi- 
sional only,  until  Hash  should  enter  into  recognizances,  or 
until  the  sessions,  at  which  time  he  was  to  prosecute  his 
appeal  pursuant  to  notice.  As  he  took  no  steps  for  this 
purpose,  the  case  stood  on  the  same  footing  as  before  the 
provisional  commitment,  and  it  was  the  duty  of  the  defend- 
ants, in  pursuance  of  the  conviction,  to  issue  their  warrant 
of  commitment  in  execution.  [Patttson^  i,  ^y  11  Geo.  3, 
c.  56 f  s.£0,  if  the  judgment  of  the  justices  had  been  aflinned, 
allowance  would  have  been  made  to  Nash  for  the  period  of 
imprisonment  already  suffered.  Can  that  allowance  be 
made  if  he  be  recommitted  under  the  present  circum- 
stances?] If  that  be  so,  it  is  the  consequence  of  his  own 
default  in  not  prosecuting  his  appeal.  But  the  provisional 
imprisonment  already  suffered  can  hardly  be  taken  as  part 
of  the  imprisonment  under  the  conviction,  for  he  was  com- 
mitted to  be  kept  to  hard  labour,  none  of  which  has  been 
performed. 

Lord  Denman,  C.  J. — If  there  is  any  doubt  whether  the 
defendants  have  jurisdiction  to  do  what  is  required  of  them, 
we  ought  not  to  grant  a  mandamus  to  compel  them  to  do  it. 
I  rather  think  that  the  imprisonment  until  recognizances 
are  entered  into,  or  until  the  sessions,  is  treated  by  the  sta- 
tute as  an  imprisonment  under  the  conviction,  but  at  all 
events  the  case  is  so  doubtful  that  this  rule  must  be  dis- 
charged. 

LiTTLBDALE,  J. — We  must  take  care  that  we  do  not, 
by  compelling  the  defendants  to  do  an  act  of  doubtful  lega^ 
lity,  subject  them  to  an  action  for  false  imprisonment.  It 
is  difficult  to  understand  how  the  defendants  can  now  act 
upon  the  conviction.  Is  the  imprisonment  already  suffered 
to  go  for  nothing  ?    The  case,  I  think^  is  very  doubtful,  and 
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not  provided  for  by  the  act,  and  we  cannot  therefore  direct        1836. 
a  mandamus. 


The  King 

V, 


Patteson,  J.  concurred.  Twyford 

and  another. 
Rule  discharged  (a). 

(a)  WilliamSf  J.  was  absent. 


The  King  v,  Sankey,  Smith,  and  Williams. 

JUAULE,  in  Easter  term  last,  had  obtained  a  rule  nisi,  on  a  town-clerk, 

the  part  of  the  town-clerk  of  the  borough  of  Ludlow,  for  a  *^lJO"«olicitor 

'^  ,  **, .  '     ,       to  a  corpora- 

mandamus  to  Sankey  and  Smithy  late  bailiffs,  and  Williams,  tion,  has  the 

the  late  town-clerk  of  the  borough  of  Ludlow,  commanding  ^^fJJ["on" 
them  to  deliver  over  to  the  present  town-clerk  all  books,  papers  for  pro- 
books  of  account,  bills,  securities,  records,  muniments  and  ^^g  ^^^  ^^ 
papers,  &c.  of  and  belonging  to  the  corporation  of  Ludlow,  ^ould  have  if 

The  affidavit,  on  which  the  rule  was  obtained,  stated  that  also  town- 
the  defendants  filled  their  respective  offices  up  to  the  pass-  ^^^JJLjli- 
ing  of  the  5  &  6  WilL  4,  c.  76;   that  by  the  new  town  tion68of5& 
council  one  Dowries  was  elected  town-clerk;  that  by  certain  aDDliestosuch 
charters  lands  had  been  granted  to  the  corporation;  that  chariuble 
applications  had  been  made  to  the  defendants  to  deliver  up  ^^hjch  the  cor^ 

the  various  books,  &c.  mentioned  in  the  rule,  and  that  the  portion  are 
- '  -     ,  1     ,      i.       1  themselves  the 

defendants  had  refused.  grantors;  and 

The  affidavits  of  Sankey  and  Smith,  in  answer,  stated  that  *^**®"  ^*> 

•^  .  where  proper- 

certain  lands  were  granted  to  the  corporation  by  charter  of  ty  has  been 

Edw,6,  who  willed  them  to  continue  and  keep  a  grammar  fh^^^  others 

school  in  the  town  of  Ludlow,  for  educating  children  in  for  the  making 

grammar  &c.,  the  school  to  be  kept  by  one  master  dud  one  allowances 

usher,  and  also  to  maintain  certain  indigent  persons  8cc.;  ^' 

that  the  old  corporation,  before  its  dissolution,  was  also 

possessed  of  other   estates  for   charitable  purposes,   and 

that  the  members  of  the  old  corporation,  as  trustees  of  such 

estates,  had  retained  possession  of  the  books  of  accounts 
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1836.        find  deeds  &c.  relative  to  such  estates;  that  neither  of  the 

\^^-m^      deponents  had  had,  at  any  time  since  the  dissolotion  of  the 

9.  old  corporation^  in  his  custody  or  power,  any  property  be- 

^ii^'lT^      longing  to  the  corporation,  excepting  certain  enumerated 

articles,  which  they  had  been  at  all  times  willing  to  give  up, 

and  excepting  the  said  trust  estates,  and  books,  deeds.  Sec. 

relating  thereto,  which  they  had  joined  with  the  other  mem* 

bers  of  the  old  corporation  in  retaining  possession  of. 

Williams^  in  his  affidavit,  stated  that  he  had  delivered  up 
all  books,  deeds,  &c.  excepting  certain  documents  upon 
which  he  had  a  lien  for  business  done  by  him  as  solicitor  to 
the  corporation,  and  that  on  his  mentioning  his  claim  of  lien 
the  new  town-clerk  acquiesced  in  it. 

Sir  J.  Campbell,  A.  G.,  Sir  R  Pollock,  and  Cleasby, 
shewed  cause  on  behalf  of  Williams,  and  contended  that 
the  circumstance  of  his  being  town-clerk  to  the  corporation 
Ut  the  Ufne  of  his  doing  business  for  them  as  solicitor,  could 
not  dfsprive  him  of  his  lien. 

Sir  W.  W.  Follett  and  Cliandless,  shewed  cause  for  Sanr 
key  and  Smith,  It  does  not  appear  that  there  is  in  the 
Jiaiids  of  Sankey  and  Smith  any  corporation  property  which 
they  have  refused  to  deliver  up.  Under  5  &  6  Will.  4,  c.  76, 
i».  71,  trust  (estates  vested  in  the  old  corporation  for  charita- 
ble purposes  are  to  remain  so  vested  until  the  Ist  August, 
1836,  or  until  parliament  shall  otherwise  order.  The  new 
corporation  therefore  has  no  interest,,  and  even  if  they  have 
they  can  bring  trover  for  the  deeds. 

Maule  and  JErle,  contrd.  The  documents  on  which 
Williams  claims  a  lien  must  have  been  received  by  him  as 
^pwp-clerk;  he  cannot  therefore  retain  them.  It  is  neces- 
sary that  the  new  corporation  should  have  possession  of  the 
(estate  in  question,  and  of  ail  deeds  relating  to  them,  for  by 
section  68  they  are  bound  to  secure  payment  of  all  stipends 
and  pensions,  which  for  seven  years  t>efore  June  5th,  in  the 


The  Kmc 
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the  present  year,  have  been  usually  payable  to  the  minister        lase. 

of  any  church,  or  to  the  master  or  usher  of  any  school  &c., 

and  all  charitable  allowances.    The  old  corporation  cannot 

be  said  to  be  trustees,  within  sectionr?  1,  of  property  granted       Sahket 

to  than,  with  a  direction  to  continue  a  school  and  to  do 

other  charitable  acts. 

Lord  Denman,  C.  J. — There  does  not  appear  to  be  any 
corporation  property  withheld  by  any  of  the  defendants  but 
WilhamSf  and  he  claims  to  retain  certain  corporation  papers 
by  virtue  of  a  lien  on  them  for  work  done  by  him  as  an 
attorney.  I  think  that  his  claim  of  lien  justifies  him,  and  it 
appears  to  have  been  acquiesced  in  by  the  present  town- 
clerk.  The  question  adverted  to  under  the  68th  and  71st 
sections  does  not  arise;  if  it  did,  I  should  be  inclined  to 
say  that  the  68th  section  applies  to  such  charitable  allow* 
ances  only  as  have  been  granted  by  the  corporation  them- 
selves.   Tliis  rule  must  be  discharged  with  costs. 

LiTTLEDALE,  J. — Though  WilUanu  would  have  no  lien 
upon  books  or  muniments  which  have  come  into  his  hands 
as  town-clerk,  yet  I  think  that  he  has  a  lien  upon  leases  or 
any  papers  op  which  he  has  been  employed  as  an  attorney. 
The  68th  section  applies,  I  think,  to  those  pensions  only 
which  have  been  granted  by  the  corporation. 

Patteson,  J. — The  town-clerk  to  a  corporation,  who  is 
also  their  solicitor,  is  entitled  to  a  lien  for  business  done  by 
him  as  solicitor.  So  a  solicitor,  who  is  also  steward  of  a 
manor,  has  a  lien  notwithstanding;  Worrall  v.  Johnson  (a). 
The  lien  in  this  case  seems  also  to  have  been  acquiesced  in, 
so  that  no  refusal  is  shewn.  With  respect  to  the  other 
defendants,  it  seems  very  doubtful  whether  they  have  any 
corporation  property  in  their  hands.  If  they  have,  it  is 
probably  held  by  them  under  the  7ist  section.  We  are  not 
required  to  interpret  the  68th  section,  but  I  quite  agree  with 

(a)  2  Jac.  ft  W.  214. 
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the  opinion  already  pronounced  upon  it  bj  my  Lord  and  my 

brother  LittUdale.    llie  7l8t  section,  speaking  of  estates 

held  by  corporations  **  in  trust,  in  whole  or  in  part/'  seems 

Sakket       to  mean  estates  held  part  in  trust  and  part  not,  and  not  to 
and  others.  1,1.  .       «  1  •         _^  • 

mean  estates  neld  m  part  by  the  corporation  and  m  part  by 

others. 

Rule  discharged  with  costs  (a). 

(a)  WUiiamif  J,  was  absent. 


Hawkes  V.  Obton. 

A  declaration  COVENANT,  on  an  indenture  of  May  5lh,  1832,  be- 
against  a  les-  tween  defendant  of  the  first  part,  William  Oriott  of  the 
^h  ***1lf'"h  **  *^cond  part,  and  plaintiff  of  the  third  part,  whereby  defend- 
heexpelledthe  ant  and  W,  Orion  demised  to  plaintiff  a  messuage  and  pre- 

SlcdemSiT  "'^^^^  ^^^^  -^P"'  ^^^'  ^^^^»  ^^^  twenty.one  years;  the 
premises,  is  defendant  covenanting  that  the  plaintiff  might  occupy  the 
by  proof  that    demised  premises  from  the  6th  April,  for  and  during  the 

the  plaintiff      lerm  aforesaid;  that  plaintiff  should,  after  the  1st  October, 

was  not  allow- 

ed  hy  the  de-     1 B32,  be  at  liberty  to  enter  upon  the  arable  lands  fit  for 

fendant  to  wheat,  for  the  purpose  of  sowing  the  same,  paying  there- 
them.  fore  half  a  year's  rent  and  taxes ;   W.  Orton  to  retain  the 

use  of  the  barns,  yards,  8cc.  being  part  of  the  demised  pre- 
mises, for  the  purposes  of  thrashing,  till  old  May-day  then 
next.  Averment,  that  plaintiff  on  1st  October,  1832,  en- 
tered upon  divers,  to  wit,  200  acres  of  the  arable  lands 
fit  for  wheat,  ibr  the  purpose  of  sowing,  and  did  sow  &c., 
and  that  afterwards,  on  April  6th,  1833,  he  entered  upon 
the  demised  premises,  except  the  barns,  yards,  &c.  and 
became  possessed  thereof  for  the  term  so  granted.  Breach, 
that  the  plaintiff  had  not  been  able  to  occupy  the  demised 
premises  from  the  6th  April,^  for  the  term  aforesaid,  *^  in 
this,  to  wit,  that  he  the  said  plaintiff  being  so  possessed  of 
the  said  demised  premises,  the  said  defendant  afterwards, 
to  wit,  on  the  7th  April,  1833,  entered  into  the  said  de- 
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mised  premises,  and  upon  the  possession  of  him  the  said 
plaintiff  thereof,  and  expelled  and  removed  him  the  said 
plaintiff  from  his  possession  thereof,  and  kept  out  him  the 
said  plaintiff  from  his  possession  thereof  always  from 
thence  hitherto." 

Plea,  that  the  defendant  did  not  enter  into  the  said 
demised  premises,  and  upon  the  possession  of  the  said 
plaintiff  thereof,  nor  expel  or  remove  him  the  said  plaintiff 
from  his  possession  thereof,  nor  keep  out  him  the  said 
plaintiff  from  his  possession  thereof,  in  manner  and  form. 

On  the  trial  before  Lord  Abinger,  C.  B.,  at  the  Cam- 
bridgeshire spring  assizes,  1 835,  it  appeared  that  the  plain- 
tiff, in  October,  1852,  entered  upon  some  of  the  arable 
land  and  sowed  it  with  wheat,  and  that  on  the  6th  April, 
1833,  he  went  to  the  farm,  which  was  still  in  the  occupation 
of  the  defendant,  and  according  to  the  evidence  given  for 
him,  demanded  possession,  which  was  refused.  The  Lord 
Chief  Baron  left  it  to  the  jury  to  say  whether  there  had 
been  any  actual  demand  and  refusal  of  possession.  Ver- 
dict for  the  defendant. 

In  the  following  term  a  rule  nisi  was  obtained  for  a  new 
trial,  on  the  ground  of  misdirection. 


843 


1836. 


Storks,  Serjt.  and  KeUy^  were  called  upon  to  support 
the  rule.  It  was  not  necessary  to  prove  demand  and  re- 
fusal of  possession,  or  any  expulsion  in  fact;  the  conduct 
of  the  defendant  in  obstructing  the  plaintiff's  attempt  to 
take  possession  of  the  barn  amounted  to  an  expulsion  in 
law.  Such  conduct  was  equivalent  to  an  eviction.  But  it 
is  not  necessary,  in  order  to  support  this  action,  that  the 
lessee  should  be  actually  evicted.  For  the  word  demise 
implies  a  power  to  lease.  Therefore,  where  a  man  demises 
lands  to  which  be  has  not  any  title,  an  action  of  covenant 
will  lie  against  him,  although  the  lessee  never  entered,  for 
he  is  not  bound  to  commit  a  trespass  (a).  If  the  plaintiff 
had  been  sued  for  rent,  the  facts  of  this  case  would  have 


(a)  1  Wms.  SauDd.  333  a,  n.  S. 
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1836.  given  him  a  defence  on  the  ground  of  eviction.  The  phin* 
tiff  had  entered  upon  the  arable  knd,  and  would  have 
entered  apon  the  other  part,  at  the  proper  period,  but  was 
prevented  by  the  defendant.  If  there  can  be  no  eviction 
in  law,  unless  there  have  been  an  actual  entry  of  the  lessee, 
such  entry  is  alleged  in  the  declaration,  and  is  not  denied. 

Andrews  and  Byks,  contri.  It  is  not  denied  that  the 
defendant  might  have  subjected  himself  to  an  action  of 
covenant  by  preventing  the  plaintiff's  entry,  as  well  as  by 
expelling  him.  But  as  the  plaintiff  has  chosen  to  allege 
that  the  covenant  was  broken  by  bis  expulsion  from  the 
demised  premises,  he  must  prove  the  breach  as  laid;  /for- 
ris  V.  Mantle  {a). 

Lord  Denman,  C.  J. — The  breach  alleged  in  the  dechi* 
ration  is,  that  the  defendant  expelled  the  plaintiff,  and  as 
there  was  no  evidence  of  any  such  breach,  I  think  the  Lord 
Chief  Baron  acted  very  favourably  for  the  plaintiff  in  put- 
ting the  case  to  the  jury.  There  is  no  ground  for  a  new 
trial. 

LiTTLEDALE,  J. — It  IS  said  that  there  was  an  entry  by 
the  plaintiff  in  law,  though  not  in  fact.  If  an  action  were 
brought  by  the  defendant  against  the  plaintiff  for  rent,  the 
plaintiff  certainly  could  not  defend  himself  by  a  denial  of 
his  entry,  because  he  had  a  right  to  enter.  But  it  might 
lie  a  defence  to  plead  that  he  was  ready  lo  enter,  and  that 
the  defendant  obstructed  him.  There  might  perhaps  be 
such  a  plea,  but  it  is  not  necessary  to  determine  that  point. 
But  here  the  declaration  brings  into  question  the  facts  of 
entry  and  of  expulsion.  It  appears  that  the  plaintiff  never 
entered,  so  he  could  not  have  been  expelled. 

Patteson,  J. — The  facts  of  this  case  might  support  an 
action  for  not  allowing  the  plaintiff  to  enter;  but  the  breach 

(«)  3  T.  R.  80r. 
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declared  on  is  for  expelling  the  plaiatifi;  which  is  a  different 
thing. 

Williams,  J.  concurred. 


Day  v.  King  and  others. 

Trespass  for  taking  the  plaintiff's  goods,  under  an  An  order  of 
unlawful  warrant  of  distress.     Plea:  not  guilty.  \^  stewards 

On  the  trial  before  hord  Abimer,  C.  B.,  at  the  Cam-  of  a  friendly 
...  .  -  .  iiiirt  society,  under 

bridge  spring  assizes,  1835^  it  appeared  that  the  defendants,  49  Geo.  3, 

who  were  magistrates  of  the  town  of  Cambridge,  had,  in  5*  ^^^»  ^^^^ 

April,  1834,  made  an  order  under  49  Geo,  S,  c.  125,  ad-  pay  money 

dressed  to  the  plaintiff  and  one  Diver,  as  stewards  of  a  rclicf^must  "^ 

friendly  society,  held   in    the   town  of  Cambridge.     The  adjudicate 

order  recited  that  one  John  Stearn  had  made  complaint  on  ^^^  stewards, 

oath  before  two  justices,  that  he  was  a  member  of  a  friendly  that  the  claim- 
,   ,  .  ant  IS  a  mem- 

society  called  the  Original  Friendly  Society,  by  the  regula-  ber,  and  that 

tions  of  which  society  every  member  when  sick  was  entitled  'f'®  money  is 
"^  ''  ^  due  to  him. 

to  be  paid  a  weekly  sum  out  of  the  funds  of  the  society  by     The  direc- 

the  stewards  thereof;   that   he   had   been   sick  for  some  order  to"^r-" 

months  past,  and  had  applied  to  Day  and  Dixon,  the  stew-  tain  persons, 

ards,  for  8/.  45.,  being  the  sum  payable  in  respect  of  the  ^\^  society, 

period  of  his  sickness,  but  had  been  refused  the  same ;  ^^^^  ^^^ 

amount  to  an 
that  he  thereupon  prayed  judgment,  and  that  the  stewards  adjudication 

might  be  summoned.     The  order  then  recited  the  summons       L^ljf^  "f . 

and  hearing  of  the  complaint  before  the  defendants,  justices  nor  does  the 

of  the  peace  for  the  town  of  Cambridge.     It  then  proceeded  citing  the  oom- 

to  adjudicate  upon  the  complaint  in  these  words :  **  We  do  plaint  on  oath 

hereby  order  and  adjudge  that  the  said  J.  D.  and  M.  D.  cant,  wherein 

(the  stewards),  do  forthwith  and  in  our  presence  pay  to  the  ?*  •^'^^  ^^^ 

,        he  IS  a  mem- 
said  John  Stearn  the  said  sum  of  8/.  4<.,  so  due  and  owing  ber  and  that 

money  is  due 
to  him,  and  by  adjudgine  that  **  the  sum  so  due  as  aCoresaid  to  him"  be  paid,  amount 
to  an  adjudication  that  be  was  a  member,  and  that  the  money  was  due. 

Justices  issuing  a  warrant,  on  an  order  omittiDg  to  adjudicate  vpoii  the  above  facts, 
were  held  liable  in  trespass. 
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1836.  to  him  for  such  relief  as  aforesaid;  and  we  do  also  award 
and  adjudge  J.  I>.  and  M,  I>.  to  pay  John  Steam  1$.  costs, 
according  to  the  statute/' 

This  order  not  having  been  complied  with,  a  warrant  of 
distress  was  issued  by  the  defendants,  which,  after  reciting 
the  same  facts  as  were  recited  in  the  order^  proceeded  thus: 
''  And  therefore  we  did  order  and  adjudge,  by  virtue  of  the 
said  statute,  that  the  said  «/*.  I>.  and  Ai.  JD.  should  forth- 
with, in  our  presence,  pay  to  the  said  J.  S.  the  sum  of 
8/.  45.,  so  due  and  owing  to  him  for  such  relief  as  afore- 
said; and  we  did  also  award  and  adjudge  that  the  said 
«/•  D.  and  M.  D.  should  also  pay  to  the  said  J.  6\  the  sum 
of  75«  for  costs,  according  to  the  statute  in  such  case  made 
and  provided.  And  whereas  the  said  J.  D.  and  Af.  X>. 
were  called  upon  and  required  by  the  said  justices,  whose 
names  are  undersigned,  forthwith  to  pay  the  said  sum  of 
8/.  45.,  and  also  the  sum  of  75.  for  the  costs,  to  the  said  J.  5., 
in  pursuance  of  our  said  order,  but  they  have  refused  and 
made  default;  these  are  therefore  to  command  you  to  levy 
the  said  sums  of  8/.  45.  and  75.  by  distress  and  sale  of  the 
monies,  goods  and  chattels,  securities  and  effects,  belonging 
to  the  said  society;  and  we  do  hereby  order  and  direct  that 
the  monies  &c.  so  to  be  levied,  be  sold  and  disposed  of 
within  five  days,  unless  the  said  sums  8cc.  be  sooner  paid; 
and  in  default  of  such  distress  being  found,  then  to  levy  the 
said  sums  by  distress  and  sale  of  the  proper  goods  of  the 
said  J,  £)•  and  Af  •  D, ;  and  we  do  order  and  direct  the  goods 
last-mentioned,  so  to  be  distrained,  to  be  sold  &c.*' 

The  above  warrant  having  been  issued,  the  plaintiff  gave 
notice  that  there  were  no  goods  of  the  society  upon  which 
a  distress  could  be  made.  A  distress  was  then  made  upon 
the  plaintiff's  own  goods,  for  which  trespass  the  present 
action  was  brought. 

Objections  were  taken  to  the  legality  of  the  order  and 
warrant,  but  were  overruled  by  the  Lord  Chief  Baron,  with 
leave  reserved  to  the  plaintiff  to  move  to  enter  a  verdict  for 
8/.  1 15. 

Kelly ^  in  Easter  term,  1835,  having  obtained  a  rule  nisi, 
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Storks,  Serjt.,  Slarkie,  and  B.  Andrews,  now  shewed  18S6. 
cause.  As  Steam  was  a  member  of  the  friendly  society, 
and  the  plaintiff  and  Diver  were  its  stewards,  it  cannot  be 
denied  that  the  defendants  had  jurisdiction  to  hear  the 
complaint  and  to  adjudicate  upon  it,  under  the  statute^  so 
that  trespass  will  not  lie.  It  sufficiently  appears  from  the 
order,  which  was  addressed  to  the  plaintiff  and  Diver,  that 
they  were  stewards  of  the  society,  and  the  adjudication 
shews  that  the  sum  claimed  from  them  was  due,  for  they 
are  ordered  to  pay  '^  the  sum  so  due  and  owing  as  afore- 
said." 

Kelly  and  Gunning,  contrsL  In  order  to  give  the  defend- 
ants jurisdiction,  it  should  have  appeared  from  their  judg- 
ment itself,  and  not  from  the  recital  of  Steam's  complaint, 
that  he  was  a  member  of  the  society;  that  a  sum  of  money 
was  due  to  him,  and  that  the  plaintiff  was  one  of  the  stew- 
ards. An  order  must  adjudicate  upon  all  the  facts  neces- 
sary to  give  jurisdiction,  or  it  will  be  bad ;  Rex  v.  Bourn(a), 
Maiden  y.Fletw%ch{b),  Hex  v.  Westwood{c),  StalUngburgh 
v.  Haileif  (d),  Trowbridge  v.  Weston  (e),  and  Rex  v. 
Pitts  {f). 

Lord  Denman,  C.  J. — The  order  and  warrant  are  bad. 
It  is  not  adjudged  that  the  plaintiff  and  Diver  were  officers 
of  the  society,  or  that  Steam  was  a  member  of  it,  or  that 
money  was  due  to  him  for  relief.  Magistrates  must  adju- 
dicate upon  all  facts  necessary  to  give  them  jurisdiction; 
Rex  V.  Harris  (g). 

LiTTLEDAi.E,  Patteson  and  WiLUAMS,  Js.  concurred. 


(o)  Burr.  S.  C.  39.  («)   8  Salk.  473. 

(6)  2  Salk.  530.  (/)  i  Doug.  661. 

(c)  1  Sir.  73.  (g)  7  T.  R.  938. 
\d)  lSess.Ca.  131. 
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Tinkler  v.  Rowland. 

Where  the    XRESP  ASS  for  breaking  gates  and  locks,  staples,  &c., 

fre^paM"cin.   *"^  cnterifig  two  closes  of  the  plaintiff  at  Chilworth,  Surrey; 

fessing  the  al-  trampling  down  the  grass  &c.  in  walking,  and  prostratitfig^ 

t^pass,  jusii-  h^clges  and  fonces.      Second  count,  for   trespasses   with 

fies  them  in      borses,  Slc.,  in  three  closes  of  the  ptaintiff  at  Albury,  Surrey. 
several  pleas,  ,  /.       v  •        •     o  »        i- 

each  answer-    Third  count,  for  the  asportation,  tn  Surrey  generality  of  gate 

o7tht*tJ^^^    and  locks,  staples,  8Cc.     The  defendant  suffered  jadgment 
passes  con-      by  default  upon  the  second  count,  and  to  the  trespasses  in 
jadse  cannot     ^^^  ^^^^  ^^^  ^^^  counts  (enumerating  them)  pleaded  first, 
receive  a  ver-    a  public  carrlage-way ;  secondly,  io  the  same  trespasses,  men- 
diet  upon  .        J ...         J  i\     ^         .  ...... 

some  of  the  is-  tioned  Al  the  introductory  part  of  the  first  plea,  a  public  bndle 

saes  and  dis-    ^uy .  thirdly  to  the  same  trespasses,  a  public  footway.    The 

jury  as  to  the    replicatioii  traversed  the  several  rights  of  way  alleged,  and 

^^^y^^^'  wsue  was  joined  thereon.    The  plaintiff  had  been  allowed 

sent  of  both      to  amend  bis  pleadings  upon  the  condition,  that  no  more 

^  ^^*  than  Is.  damages  should  be  claimed ;  and  at  the  trial  at  the 

Surrey  Summer  assizes,  1834,  before  Lord  Denman,  C.  J^ 

the  parties  also  agreed  that  the  damages  in  the  cause  should 

be  limited  to  Is.  only,  and  a  verdict  was   found  for  the 

plaintiff  on  the  issue  on  the  first  plea  (which  the  defendant 

had  abandoned  at  the  trial)  damages  \s.  (a),  and  for  the 

defendiknt  on  the  issue  on  the   third   plea;   but  the  jury 

were  unable,  after  several  hours  delibenltion,  to  agree  in  a 

verdict  ufN>n  the  issue  on  the  second  plea,  on  which  the 

main  struggle  in  the  cause  had  proceeded.    Lord  Denmari 

took  the  verdict  of  the  jury  upon  the  first  and  third  issues, 

and  discharged  them  as  to  the  second.    In  the  following 

Michaelmas  term,  Thesiger  obtained  a  rule  nisi  for  a  new 

trial,  on  the  ground  that  the  learned  judge  could  not  legally, 

without  the  consent  of  both  parties,  discharge  the  jury  from 

giving  a  verdict  upon  the  second  issue  (a). 

(a)  The  rule  was  also  obtuned     and  that  the  verdict  was  agtiast 
upon  the  ground  of  misdirection,      evidence. 
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Chatmell  now  shewed  cause.  It  is  quite  clear  that  a 
judge  has  power  to  discharge  the  jury  generally;  but  it  is 
said,  that  if  there  are  several  issues,  he  must  discharge  the 
jury  as  to  all  the  issues  or  require  them  to  give  a  verdict 
upon  all.  Where  one  of  several  issues  is  rendered  tntfna- 
ierial  by  the  verdict  ohp  the  others,  the  judge  may  discharge 
the  jury  from  giving,  a  verdict  upon  that  issue,  as  where  in 
replevin  the  plaintiff  pleads  non  dimisii,  and  riens  in  arrere 
and  the  verdict  is  found  for  the  plaintiff  on  the  plea  of  non 
dimisit,  in  which  case  it  is  common  to  discharge  the  jury  as 
to  the  second  plea.  In  Powell  v.  Sonnett  {a)  the  jury  were 
discharged  upon  several  of  the  issues.  [Paitesoni.  That  case 
is  no  authority  at  all.  I  was  counsel  in  it,  and  the  Coutt 
gave  no  opinion  upon  the  point.  They  said  ^*  We  do  not  cdre^ 
whether  consent  was  necessary  or  not.  Upon  the  record^ 
it  does  not  appear  what  the  fact  was,  and  we  shall  assume- 
that  there  was  consent."*]  This  plea  could  only  be  considered 
material  in  two  ways, — either  as  affecting  the  damages  (6) 
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1836. 


TlSKLER 

V,' 

RowLAan. 


(a)  3  Btngh.  381;  11  B.  Moore, 
SSO;  lDow,N.  S.56;  1  Bligh, 
N.  S.  546. 

(b)  As  some  confosion  arose 
with  respect  to  the  state  of  the 
pleadings,  the  words  of  which  ap* 
pear  not  to  have  been  folly  before 
the  Court,  it  may  be  proper  to 
consider  the  trespasses  as  forming 
two  classes :  first,  the  trespasses 
committed  in  the  parish  of  Albor]F> 
and  stated  in  the  second  counts-- 
upon  whioh  the  defendant  8a6RBred 
judgment  by  default;  secondly,  the 
trespasses  committed  in  the  parish 
of  Chil worthy  with  those  laid  in 
Surrey  generally,  and  stated  in 
the  first  and  third  counts.  Each 
of  the  three  pleas  profossed  to  be 
an  answer  to  the  whole  of  the  tres- 
passes forming  the  second  class, 
these  trespasses  being  such  as 
might  he  lawfully  committed  under 


any  of  the  rights  of  way  pleadec(« 
As  soon  therefore  as  the  third  i^ 
sue  was  found  for  the  defendanr, 
there  was  an  end  to  any  question 
of  damages,  beyond  those  which 
were  to  be  assessed  upon  the  judg- 
ment by  defiiolt  for  the  trespasses^ 
in  the  first  daes^  those  committed 
in  Albory;  for  the  verdics  opes 
the  third  issue  having  established 
the  right  of  the  defendant  to  com" 
mil  trespasses  in  the  seeond  chiss 
— those  laid  in  Chilworth,  and  in 
Surrey  generallyy-*no  damages 
could  be  recovered  for  those  tres- 
passes, whether  the  defendant  had 
a  right  to  commit  them  in  one 
capaci^  only,  or  in  another  cap»» 
city  also.  Any  finding  by  the  jury 
upon  the  second  issoe  would  there- 
fore  appear  to  be  wholly  immate- 
rial with  respect  to  damages,  iod»* 
pendendy  of  any  arraageoMnt  be- 
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or  as  affecting  the  costs.  There  was  no  claim  for  damages. 
It  had  been  agreed  early  in  the  trial,  and  indeed  had  been 
made  the  terms  upon  which  the  plaintiff  had  been  allowed 
to  make  an  amendment  in  the  pleadings,  that  no  more  than 
\8.  damages  should  be  claimed.  IColeridge-J.  That  was 
upon  the  supposition  that  all  the  rights  of  way  pleaded 
should  be  tried.]  The  action  is  not  brought  for  damages, 
but  merely  to  try  the  right  of  way.  Then,  as  to  the  costs. 
It  cannot  be  said  that  the  issue  was  material  merely  because 
the  right  to  the  costs  of  that  issue  would  depend  upon  the 
verdict  upon  that  issue;  for  that  is  a  difficulty  that  arises  in 
every  case  in  a  greater  or  less  degree  (a),  and  were  that  to 
be  adopted  as  a  test  of  the  materiality  of  an  issue,  it  would 
follow  that  the  jury  could  in  no  case  be  discharged  as  to  a 
particular  issue (6).  [Patteson  J.  The  pleas  are  answers  to 
totally  different  trespasses.     One  is  an  answer  to  a  trespass 


tween  the  parties  respecting  the 
anumnt  of  the  damages  to  be  reco- 
vered, eicept  in  the  event  of  judg- 
ment being  given  for  the  plaintiff 
upon  some  defect  in  the  plea  non 
obstante  veredicto.  But  the  finding 
of  the  jury  upon  the  second  issue 
would  be  material  to  both  parties, 
upon  this  gfound,  namely,  that  the 
verdict  would,  as  between  the  par- 
ties and  privies,  be  eanciunTff.  evi- 
dence in  affirmance  or  in  disaffirm- 
ance of  the  right  to  a  public  bridle 
way  set  up  in  the  second  plea. 

(a)  Vide  Speruer  v.  EamerUmf 
ante,  92,  85,  4  Ad  &  El.  413;  5 
Mann.  &Ryi.  488,  n. 

{b)  Where  the  defendant  pleads 
one  plea  in  denial  of  the  facts  al- 
leged in  the  declaration,  and  ano- 
ther plea  in  confession  and  avoid- 
ance of  the  tame  facts,  ailer  a 
verdict  of  the  jury  negativing  those 
facts,  it  would  be  worse  than  tri- 
fling to  require  them  upon  their 
oaths  to   enter  upon  an  inquiry 


founded  upon  an  assumption  of 
that  which  they  had  already 
found  to  have  no  existence.  It 
would  be  trying  the  liability  to 
costs  in  a  feigned  issue,  after  the 
estoppel,  which  in  an  ordinary 
feigned  issue  arises  out  of  the  ad- 
mission of  the  parties,  had  been 
destroyed  by  the  finding  of  the 
jury.  Under  such  circumstances, 
therefore,  the  proper  course  is  to 
discharge  the  juiy  as  to  the  issues 
which  have  become  immaterial, 
Coueyv.  Diggom,  9  B.  &  Aid.  546; 
which  course  the  judge  may  take 
without  waiting  for  the  consent  of 
the  parties,  Cook  v.  Caldecoi,  4 
Carr.  &  P.  3ir.  But  in  the  case 
of  several  justifications  without  a 
plea  in  denial,  no  repugnancy  can 
arise,  whatever  the  finding  of  the 
jury  may  be,  provided,  as  here, 
the  several  pleas  of  justification 
are  not  inconsistent  with  each 
other. 
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with  a  bridle-horse^  another  to  a  trespass  with  carriages,  &c., 
and  the  third  to  a  trespass  committed  on  foot  (a).]  If 
the  issue  had  been  found  for  the  plaintiff  he  would  have 
been  in  the  same  position  that  he  was  in  already  by  the  re* 
suit  of  the  finding  upon  the  third  issue. 
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Lord  Denman,  C.  J. — We  all  think  that  there  was  no 
power  to  discharge  in  this  issue,  without  the  consent  of 
the  parties. 

Rule  absolute  (6). 


(a)  Sed  vide  anle^  9  (6). 

(b)  At  common  law,  as  tliere 
could  bo  DO  repugnant  issues  to 
trj,  the  question  as  to  discharging 
a  jury  upon  this  ground  could  not 
arise.  But  where  the  filing  of  a 
plea  puis  darrein  continuance,  ren- 
dered it  improper  that  the  issues 
for  which  the  jury  were  summoned 
should  be  tried,  they  were  dis- 
charged by  the  judge  of  his  own 
authority ;  viV/e  81  Vin.  Abr.  Trial 
(Xe  5)  (Ye)  (Ye  8).  The  diffi- 
culty has  arisen  upon  the  practice 
of  filing  of  inconsistent  pleas  under 
4  Ann.  c.  16,  s.  4.  For  a  con- 
siderable time  after  the  passing 
of  the  statute,  the  Courts  appear 
to  have  been  unwilling  to  permit 
inconsistent  pleas  to  be  placed 
on  the  record.  Fishers  case,  For- 
tescue,  335 ;  Antony  v.  Williams^ 
ib.  336;  Tai^lor  v.  WooHer^  ib. 
380 ;  AfTiM  V.  Baar,  8  W.  fila. 
993;  Feron  v.  Ludd,  ib.  1386; 
Anderson  v.  Anderson^  ib.  1157; 
HUlier  v.  Fletcher,  ib.  1207.  In 
Palmer  y.  Wadbrookey%^lTVi.  876, 
the  Court  refused  to  allow  a  de- 
fendant to  plead  not  guilty  of  an 
assault  and  battery,  and  a  justifi- 
cation in  defence  of  his  roaster's 
ban;e.  Afterwards,  when  several 
inconsistent  pleas  began  to  be  al- 

VOL,  VI.  ; 


lowed,  the  Courts  seem  to  have 
been  embarrassed  as  to  the 
proper  mode  of  dealing  with 
issues  arising  upon  inconsistent 
pleas,  upon  such  issues  coming 
before  a  jury ;  and  a  case  is  re- 
ported in  which  there  being  a  pica 
of  not  guilty,  and  also  a  special 
plea  of  justification  to  the  whole 
declaration,  the  plaintiff  being  re- 
quired by  the  defendant  to  support 
the  first  issue,  proved  the  trespasses 
fully;  whereupon  the  defendant 
proved  his  justification;  and  it 
is  stated  to  have  been  '^  re- 
solved per  totani  Curiam,  that  if 
there  are  several  pleas  pleaded, 
and  each  of  which  goes  to  the 
whole  declaration,  and  any  of  them 
be  proved  which  absolutely  bars 
the  plaintiff's  action,  a  general 
verdict  for  the  defendant  is  very 
right."  Borber  v.  JDixon,  1  Wils. 
44. 

The  statute  of  Anne  does  not  ex- 
tend to  the  pleading  of  double  mat- 
ter requiring  different  modes  of  trial. 
As  in  dower,  ne  unques  accouple, 
and  also  a  mortgage, for  the  first  mat- 
ter shall  be  tried  by  the  bishop  and 
the  other  by  a  jury,  and  the  judge 
cannot  certify  if  there  was  a  pro- 
bable cause.  Harding  v.  Harding^ 
M.  9  Ann,  Com.  Dig.  tit  Pleader 
K 
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(£  S);  &  C.  SOI  S,F.  1  Comjns 
Eep.l4& 

Where  there  is  a  demurrer  to 
one  coaat  of  the  dedaimtion  and 
an  iitae  joined  upon  the  other 
count,  upon  which  iisoe  the  plain- 
tiff is  nonsuited,  the  jury,  though 


tommoned  to  assets  oontingent  da- 
mages on  the  demnirer,  as  we&  as 
to  try  the  issue,  are  ipso  fiicto  db- 
chargedythe  plaintiff  being,  as  to 
both  counti^  oat  of  GQOit.  iSn^v. 
Corner  1  Stra.  507. 


Rex  v.  John  Wilson. 

▼ictfon  for?'  ^^  ^^^^  ^^^  ^^^  Court  had  quashed  the  couTiction  of  the 

forcible  de-  defendant  of  a  forcible  detainer,  and  were  of  opinion  that 

tainer  is  bad,  ^i     •       •  -..         •    •       -.        i    i  .i    ^  •    • 

the  inquisition  ™®  inquisition,  being  founded  upon  that  conviction,  must 

founded  upon   f^]^^  feg  quashed  (a),  but  being  afterwards  of  opinion  that 
but  where  both  they  could  not  regularly  quash  the  inquisition,  without  a  rule 
Md^qruition  '^■'  ***  purpose,  judgment  was  entered  for  quashing  the 
were  removed   connctiou  Only, 
t^e^ou^rv^n        ^°  Michaelmas  term,  1835,  a  rule  was  obtained,  callmg 

quashing  the     on  the  prosecutors  to  shew  cause  why  the  inquisition  should 
conviction,  re-^.  -.         ,  .-  ..  .t™ 

fiised  to  quash  °o^  he  quasfaed,  and  a  wnt  of  re-restitution  awarded,    rrom 

the  inquisition  ^1,^  affidaviu  it  appeared,  that  at  the  inquisition  evidence 
also,  as  a  con-  rr'  i  ^ 

sequence  of      was  heard  on  both  sides;  for  the  prosecutors  the  conviction 

S?SST^  of  the  defendant  was  received  in  endence,  but  objected  by 

the  motion       him.    The  defendant  was  found  guilty,  and  turned  out  of 

thea>nviction  ^^^  premises;  a  memorandum  of  restitution  was  indorsed 

^^}Sz.  on  the  inquisition  (a). 

conviction  and 
inquisition 
have  been 
quashed,  the 
Court  is  bound 
to  award  re- 
restitution, 
whether  the 
party,  to  whom 
It  is  awarded, 

has  or  has  not  N.  &  M.  164. 
any  title  to  the 
premises. 

The  inquisi-  * 

tion  must  recite  the  audiority  by  which  the  jury  were  summoned,  and  ^at  a  complaint 
was  made  by  the  proiecutors. 


Sir  W.  W.  FoUeit  shewed  cause  (6). 
Hili  supported  the  rule. 


Cut*  adVm  tnui» 


(a)  See  Rtx  v.  John  WiUtm,  5 


(6)  May  36,  before  Lord  Doh 
fnan,  C.  J.,  LUUcdtdc^  Fattam, 
and  CoUridgit^  Js. 
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Lord  Dbnm AN,  C.  J.  (June  13)  delivered  the  judgment 
of  the  Court. — In  this  case,  which  has  been  before  the 
Court  on  a  former  occasion,  we  are  moved  to  quash  an 
inquisition,  and  award  a  writ  of  re-restitution,  in  pursuance 
of  our  former  judgment,  which  set  aside  the  conviction  of 
the  defendant  by  magistrates,  for  the  offence  of  a  forcible 
entry,  and  in  which  we  expressed  an  opinion  that  the  inqui- 
sition founded  upon  it  must  also  be  set  aside.  The  grounds 
of  that  judgment  were  fully  stated,  and  have  not  been  ques- 
tioned in  the  argument  on  this  rule;  but  it  was  said  that, 
however  defective  the  conviction,  the  inquisition,  being  the 
act  of  a  jury  regularly  brought  together,  and  the  result  of 
an  ezaminatioQ  of  witnesses,  at  which  both  parties  assisted, 
ought  not  to  be  set  aside.  We  are  however  of  opinion  that, 
as  the  inquisition  was  founded  on  the  conviction,  which 
turns  out  to  be  a  complete  nullity,  for  reasons  which  it  is 
unnecessary  now  to  repeat,  the  inquisition  also  is  a  pro- 
ceeding without  warrant  of  law,  and  must  be  set  aside. 
Whether  it  may  have  any  effect  as  evidence  in  other  contro- 
versies between  the  parties,  we  need  not  consider  now. 
But,  indeed,  the  inquisition  is  in  every  other  respect  wholly 
inoperative,  its  use  being  to  give  effect  lo  a  conviction, 
which  is  of  course  impossible,  where  the  conviction  itself  is 
void.  If  it  could  be  permitted  to  stand  as  a  part  of  the 
proceedings,  it  would  appear  to  justify  the  transfer  of  the 
possession  worked  by  the  conviction,  when  the  conviction 
itself  is  given  up  as  indefensible,  which  cannot  be  permitted. 
And  the  inquisition,  if  taken  by  itself,  without  reference  to 
the  conviction,  is  in  itself  defective,  inasmuch  as  it  does  not 
shew  that  any  complaint  had  been  made,  nor  by  what  autho- 
rity or  on  what  account  the  jury  were  summoned. 

But  the  defendant  would  gain  nothing  by  our  judgment, 
if  we  should  merely  declare  the  proceedings  null :  another 
step  is  necessary  on  the  part  of  the  Court,  in  order  that  full 
justice  may  be  done  him.  If  we  allow  him  to  remain  dis- 
possessed of  the  premises  held  before,  full  effect  will  be 
given  to  an  act  which  we  have  pronounced  wrongful.    A 
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writ  of  re-restitution  is  prayed,  to  prevent  this  consequence; 
and  the  original  complainant  has  stated  his  objections  to 
V.  our  awarding  that  writ.     On  looking  into  the  authorities, 

we  find  that  the  Court  has  been  in  the  habit  of  awarding 
that  writ,  where  it  has  quashed  the  conviction  for  forcible 
entry;  otherwise  the  whole  proceeding  here  would  be  nuga- 
tory; and  the  practice  is  accordingly  said  to  have  grown 
out  of  an  equitable  construction  of  the  statutes. 

It  has  been  said  that  the  Court  will  not  do  this  unless 
the  party  unlawfully  dispossessed  should  appear  to  have 
title  to  the  premises — a  most  inconvenient  inquiry  upon 
affidavit,  and  a  course  full  of  danger  to  the  public  peace,  as 
protecting  the  execution  of  an  unlawful  sentence.  But  in 
Rex  V.  Jones  {a),  the  Court  declared,  even  where  the  cou- 
viction  was  quashed  for  a  merely  technical  error,  and  the 
lease  of  the  dispossessed  person  had  expired  during  the  liti- 
gation, *'  that  they  had  no  discretionary  power  in  the  case, 
but  were  bound  to  award  restitution  on  quashing  the  con- 
viction." 

This  rule,  therefore,  for  quashing  the  inquisition,  must 
be  made  absolute,  and  re-restitution  will  also  be  awarded. 

Rule  absolute. 

(a)  1  Str.  474. 


Peacock,  Assignee  of  J.Jones,  an  Insolvent,  v.  Harris. 

schedule  is  not  -ASSUMPSIT  for  work  and  labour,  and  goods  sold  and 

admissible  in    delivered  by  the  insolvent :  promise  to  the  insolvent  before 

evidence  to  ,  ,  ,  "^  '^ 

shew  that  an     his    petition.     Pleas:    I,    Non  assumpsit.     £,  As  to  28/. 

which  he'   ^  ''*•  ^^"  P*''^®'  ^tc,  that  the  insolvent,  before  his  petition, 

assigned  his  and  three  months  and  more  before  the  commencement  of 

effects  some  ....  •       •      ,       t  ,  .««    i      •    ■ 

time  previous-  his  imprisonment,  to  wit,  the  1st  January,  1833,  by  mden- 

ly,  was  exe-      ju^g  ^1^^^  made,  had  assigned  over  all  his  effects  to  one 
cuted  by  him  . 

with  the  in-       Whoolley,  in  trust  for  WhooUey  and  such  creditors  as  should 
tention  of  pe- 
titioning the  Insolvent  Debton'  Court  for  his  discharge. 
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sign  the  indenture,  and  by  the  same  indenture  made  Whool- 
ley  his  attorney  to  demand  and  receive  all  debts  due  to  the 
insolvent.  Averment,  that  the  indenture  was  made  more 
than  three  months  before  the  imprisonment  of  the  insolvent 
commenced,  and  was  not  made  with  an  intention  on  his 
part  to  petition  the  Court  for  Relief  of  Insolvent  Debtors 
for  his  discharge  from  custody;  that  at  the  time  of  making 
the  indenture,  the  defendant  was  indebted  to  the  insolvent 
in  28/.  75.  6(2.,  parcel  8cc. ;  that  Whoolley  demanded  the 
debt  of  the  defendant ;  that  defendant  paid  it  to  Whoolleyy 
who  received  it  in  full  satisfaction  and  discharge,  for  the 
purposes  in  the  indenture  mentioned. 

Replication,  that  the  indenture  was  made  by  the  insolv- 
ent, then  being  in  insolvent  circumstances,  voluntarily,  and 
within  three  months  before  the  commencement  of  his  im* 
prisonment,  and  with  the  intention  of  his  petitioning  the 
Insolvent  Court  for  his  discharge  from  custody. 

Rejoinder,  that  the  deed  was  not  made  with  the  inten- 
tion, &c. 

At  the  trial  before  Bolland,  B.,  at  the '  Denbighshire 
spring  assizes,  1835,  the  insolvent's  schedule,  from  which  it 
appeared  that  he  petitioned  the  Court  on  the  1st  May, 
1833,  was  put  in  evidence  for  the  plaintiff,  and  the  insolv- 
ent's statement  in  his  schedule  as  to  his  liabilities  and 
effects  was  relied  upon  as  evidence  of  his  intention  at  the 
time  of  making  the  indenture.  This  evidence  was  objected 
to,  as  amounting  to  no  more  than  declarations  subsequent 
to  the  act  to  be  explained  by  them ;  but  was  received  by 
the  learned  judge.  Verdict  for  the  plaihtiff  on  both  issues ; 
damages  30/. 

JR.  K  Richards,  in  the  Easter  term  following,  having  ob- 
tained a  rule  nisi  for  a  new  trial,  on  the  ground  that  this 
evidence  had  been  improperly  received, 

J.  Jervis  and  Welsby  shewed  cause  (a).  Any  declaration 
by  the  insolvent,  made  at  the  time  when  his  schedule  was 

(a)  June  6tb,  before  Lord  Denmanf  C.  J.,  LUtledakj  Pattaon  and 
H^Uliatnif  Js. 
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drawn,  would  have  been  admissible  in  eiddence  to  shew 
what  was  his  intention  in  executing  the  indenture ;  k  for- 
tiori, his  schedule  being  in  effect  an  act  done  under  the 
authority  of  the  Insolvent  Court,  was  evidence  for  the  same 
purpose.  Ridley  v.  Gyde{a)  is  an  express  authority:  in 
that  case  a  declaration  made  by  a  trader  a  month  after  the 
giving  a  certam  security,  was  received  as  evidence  to  shew 
that  it  was  his  intention  by  such  security  to  give  a  fraudu- 
lent preference.  Vacher  v.  Cocks{b),  Herbert  v.  WUoock9{c), 
and  Newman  v.  Stretch  (d),  are  also  authorities. 


JR.  r.  Richards,  contri.  The  insolvent's  schedole  could 
only  be  admissible  as  a  mere  declaration  to  explain  his 
intention  in  doing  an  act  some  time  previously;  and  treated 
as  a  declaration,  it  was  clearly  made  too  late  to  be  received 
in  evidence.  It  was  not  connected  with  the  act  which  was 
to  be  explained  by  it,  and  formed  no  part  of  the  res  gests. 
In  Newman  v.  Stretch  {d)  the  declaration  was  part  of  the 
act,  to  explain  which  it  was  received  in  evidence.  If  Ridley 
v.  Oyde  (a)  is  a  case  b  pomt,  the  authority  of  it  muy  be 
open  to  question. 

Ctir.  adv.  vuli. 


Lord  Den  MAN,  C.J.  (June  13th,)  delivered  the  judg- 
ment of  the  Court. — The  case  relied  upon  in  answer  to  the 
objection  here  taken  was  Ridley  v.  Gjfde  (a).  But  there 
the  statement  made  was  in  explanation,  and,  as  it  were,  in 
continuation  of  the  former  discourse,  which  led  to  the 
transaction  in  quesion.  Here  the  evidence  is  of  somethiog 
done  under  the  statute,  alio  intuitu.  And,  even  if  this  were 
not  so,  a  contemporaneous  declaration  may  be  admissible 
as  part  of  a  transaction ;  but  an  act  done  cannot  be  varied 
or  qualified  by.  insulated  declarations  made  at  a  later  time.*' 

Rule  absolute  (e). 

(a)  9  Bing.  849.  {d)  Moo.  &  M.  38& 

(ff)  Moo.  &  M.  353.  (e)  See  Peacock  v.  Harm,  1  N. 

(c)  Note  to  Vacher  r.  Cocks,      &P.  840. 
Moo.  &  M.  355. 
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Dob  on  the  several  demises  of  Orchard  and  others  v» 

R.  Stubbs. 

Doe  on  the  same  several  demises  v»  Clifton. 

IN  Easter  term  last  a  rule  had  been  obtained  to  shew  In  ejectment 

cause  why  it  should  not  be  referred  to  the  Master  to  ascer-  t^e"coS^¥ill 

tain  the  amount  of  principal  and  interest  due  on  a  certain  i^ot  interfere 

mortgage  deed,  dated  the  12th  February,  1824,  on  which  s,c.  20,8.1^ 

verdicts  in  these  causes  respectively  had  been  obtained,  *°  ^"^^  •  **" 

.     .  conveyance  to 

and  to  tax  the  lessors  of  the  plaintiff  their  costs;  and  why  the  mortgagee 

Orchard  or  his  assignee  should  not  accept  the  amount  of  ^^^  moitHiw 

such  principal,  interest,  and  costs,  in  discharge  of  the  said  money  and 

■  f    %  \  costs*  unless 

mortgage,  and  execute  a  reconveyance  of  the  mortgaged  y^  ^  himself 

premises  to  Thomas  Neatly  Siubbs;  or  why,  in  case  of  ^peared  and 

refusal  by  Orchard,  the  said  amount  should  not  be  paid  jant  in  the 

into  Court,  to  abide  the  further  order  of  the  Court;  and  action:  it  is 
...  notsuffiaeot 

that  in  the  meantime  proceedings  be  stayed,  and  the  posteas  that  the  actual 

in  these  causes  retained  by  the  associate.  when  apdica- 

The  defendant  R.  Stubb$,  in  support  of  the  rule,  deposed  tion  to  the 

that  these  causes  were  tried  at  the  late  spring  assizes  for  \^  authorized  * 

Hertfordshire,  and  that  the  verdicts  were  found  for  the  agent  of  the 

plaintiff  on  the  demises  by  Orchard:  that  the  title  of  and  wu,  at 

Orchard  was  founded  on  the  mortgage  deed  above  men-  *^"  ^^  ?^^ 

^  ®  ejectment, 

tioned,  whereby  Thomas  'Neatly  Stubbs,  therein  described  held  to  be  his 

as  a  resident  in  this  country,  but  who  for  several  years  past  [del!dfied°in^ 

had  resided  in  the  East  Indies,  mortgaged  his  interest  in  interest  with 

the  premises  in  question  to  Orchard,  to  secure  the  sum  of  (th^'jefen- 

£00/.  with  interest:  that  T.  N.  Stubbs  was  the  proper  party  dant)  could 

to  redeem,  and  that  deponent  was  duly  authorized  to  act  prior  mortgage 

for  him  in  this  behalf:  that  no  suit  in  equity,  to  the  know-  ^^^  ^  ^, 

.  answer  to  the 

ledge  or  belief  of  the  deponent,  was  pending  to  foreclose  plaintiff's  title. 

or  redeem  the  mortgage:  that  judgment  had  not  been  feigned 

in  either  of  these  cases:  that  although  T.  N.  Stubbs  did 

not  defend  these  actions  as  landlord,  the  plaintiff  alleged  at 

the  trials,  that  these  actions  were  defended  for  the  said  T«  N. 

Stubbs,  and  to  protect  his  interest,  and  that  he  had  iden* 


858 


1836. 


CASES  IN  THE  KING  S  BENCH^ 

tified  himself  therewith :  and  that  the  judge  who  tried  them 
held^  upon  the  evidence  at  the  trial,  that  the  defendants 
were  to  be  treated  as  tenants  of  T.  N.  Stubbs,  and  upon 
that  ground  ruled  that  they  could  not  set  up  a  prior  mort- 
gage executed  by  him  in  answer  to  the  title  of  the  plaintiff 
by  the  subsequent  mortgage;  and  that  in  consequence 
thereof  the  plaintiff  obtained  the  verdicts. 

Kelly  and  Petersdorff  shewed  cause.  l*his  application 
is  made  under  the  7  Geo.  2,  c.  20,  s.  1  ^  which  enacts,  that 
where  ejectment  is  brought  by  a  mortgagee,  **  the  person 
or  persons  having  a  right  to  redeem  such  mortgaged  lands 
&c.,  who  shall  appear  and  become  defendant  or  defendants 
in  such  action,**  may  obtain  a  reconveyance  on  payment  of 
the  mortgage  money  and  costs.  The  present  application, 
therefore^  cannot  be  sustained,  as  the  party  who  is  entitled 
to  redeem  has  not  appeared  as  defendant  in  the  actions. 

Plait,  contrd.  The  actual  defendant  is  identified  with 
the  party  entitled  to  redeem,  and  was  so  treated  at  the  trial. 
The  case  is  therefore  within  the  purview  of  the  statute. 

Lord  DcNMAN,  C.J. — ^We  may  wish  to  interpose  in  this 
case,  but  the  statute  has  not  given  us  the  power,  for  the 
applicant  does  not  answer  in  a  most  essential  particular  to 
the  description  of  the  party  authorized  to  apply.  As  the 
statute  has  not  given  us  such  power,  we  cannot  usurp  it 
for  the  sake  of  doing  justice  in  this  particular  case. 


LiTTLEDALE,  J. — It  is  Very  reasonable  that  the  appli- 
cant should  obtain  the  relief  sought  on  payment  of  prin- 
cipal, interest,  and  costs,  but  we  have  no  power  to  inter- 
fere unless  where  the  party  entitled  to  redeem  appears  in 
the  action  and  becomes  defendant. 

Patteson,  J.  concurred. 

Rule  discharged  {a), 

(a)  WUUams,  J.  was  absent. 
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Gambsell  V.  Earl  Falmouth  and  Houghton. 
Same  v.  Earl  Falmouth  and  Austin. 

A  Rule  had  been  obtained  to  shew  cause  why  the  Master  Where  two 

should  not  review  his  taxation  in  these  actions,  and  why  clsesev^ln 

the  costs  of  Earl  Falmouth  in  both  actions  should  not  be  pleading,  but 

set  off  against  the  plaintiff's  damages  and  costs  in  the  first,  pieas,  going  to 

The  Master  (Goodrich)  made  a  report,  containing  an  ^*»c  w**^!^ 

.  J     r  cause  of  ac- 

explanation  of  the  circumstances  of  the  two  actions,  and  of  tion,  and  one 

the  principle  on  which  the  taxation  had  been  conducted,  in  ^^*^^"  ^^^ 

substance  as  follows : —  one  issue,  and 

Two  distresses  for  rent  had  been  made  on  the  plaintiff's  ^       ^^  ^|,^ 

goods  in  a  house  held  by  him  as  tenant  to  Lord  Falmouth,  issues,  the  suc- 

the  first  distress  by  the  defendant  Houghton,  as  the  earl's  ^^t  \^  entitled 

agent;  the  second  by  the  defendant  Austin,  as  his  bailiff,  not  only  to  his 

°  ,  •  m        separate  costs, 

The  actions  were  brought  for  these  two  distresses.     The  butprimilfacie 

pleadings   were   substantially  the   same    in    each   action.  '°  *"of  ^he^' 

There  were  three  counts  in  the  declaration :  1.  For  dis-  joint  costs, 

training  for  more  rent  than  was  in  arrear.     2.  For  taking  ]^aster  is  sa- 

plaintiff's  tools  whilst  in  actual  use.     3.  For  distraining  tisfied  that  less 

.  .  should  be  al- 

8uch  tools,  although  there  was  other  sufficient  distress  on  lowed  by  rea- 

the  premises.     Pleas  by  each  defendant:  1.  Not  guilty,  to  *®"  ?^.^^y 
■^  •'  e>       J*         special  cii^ 

the  whole  declaration.     2.  To  the  first  count,   that  the  cumstances. 
whole  sum  distrained  for  was  in  arrear.     3.  To  the  second  defend^antsap- 
count,  that  the  tools  were  not  in  actual  use.     4.  To  the  peared  by  se- 
last  count,  that  there  was   not  other   sufficient  distress,  nies,  who  were 
Issue  was  joined  on  these  pleas.  members  of 

Til-  -irriT^  /IT  ^^  **°*®  °""' 

Both  actions  were  tried  before  Lord  Denman,  C.J.  at  itwasadmitr 

the  Berkshire  summer  assizes  1835,  when  a  verdict  was  ^®^  '***'  ^®*5* 

were  properly 

found  in  the  first  action  for  the  earl  on  the  general  issue,  taxed' as  if  the 
but  for  the  plaintiff  on  the  special  pleas;  and  for  the  plain-  had^^appeared 
tiff,  with  10/.  damages  and  405.  costs,  against  the  defend-  ^y  ^^^,  same 
ant  Houghton,  on  all  the  issues:  and  in  the  second  action      a  landlord, 

both  defendants  obtained  a  verdict  on  all  the  issues.  !*^°  succeeds 

m  an  acuon 
brought 

against  him  for  making  a  distress,  does  not  forfeit  his  right  to  double  costs  under 

11  Geo,  S,  c.  19,  8.  21,  by  pleading  specially. 
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The  defence  in  each  action  was  conducted  bj  Lord  Fal- 
moutVs  attornies,  Messrs.  Adlingion,  Gregory^  Fauthier, 
and  FoUett.  In  the  first  action  Lord  Falmouth  appeared  by 
Faulkner,  and  Houghton  by  Follett.    Separate  briefs  had 
been  delivered  and  separate  counsel  employed  by  the  de- 
fendants in  each  case.  The  earl  knew  nothing  of  the  acts  of 
the  other  defendants  until  just  before  the  commencement  of 
the  actions,  and  was  therefore  advised  to  keep  his  defence 
distinct  from  that  of  the  other  defendants;  and  on  this 
ground  it  was  ui^ed  before  the  Master  that  the  earl  was 
entitled  to  the  whole  costs  of  his  defence  in  the  first  action; 
but  the  Master  thought  otherwise,  as  the  attornies  for  the 
different  defendants  were  partners,  and  the  evidence  for 
each  defendant  was  substantially  the  same*     It  was  then 
contended,  on  the  authority  of  Griffith  v.  Jones  (a),  that 
the  earl  was  at  all  events  entitled  to  an  aliquot  portion  of 
the  costs  of  the  whole  defence/    The  Master  disallowed 
this  claim,  on  the  grounds,  1,  that  the  principle  had  never 
been  acted  upon  in  the  Court  of  King's  Bench;  and,  2, 
that,  if  it  had,  it  would  not  apply  to  the  present  case,  in 
which  the  earl  had  failed  in  his  special  pleas.    The  Master, 
therefore,  allowed  him  in  the  first  action  the  reasonable 
costs  of  his  own  defence  only,  according  to  the  practice  of 
this  Court,  as  recognized  in  Holroyd  v.  Breare  (6).     In  the 
second  action,  in  which  both  defendants  succeeded,  he  ap> 
portioned  the  costs  of  each  defendant  according  to  the  same 
practice,  allowing  for  separate  pleas,  briefs,  counsel,  tcc, 
but  following,  as  far  as  circumstances  would  allow,  the 
authority  of  Nanny  v.  Kenrkk  (c),  where  it  was  held,  tba^ 
when  defendants  defend  separately,  and  nominally  by  dif* 
ferent  attornies,  but  the  business  is  actually  done  by  one 
attorney,  that  such  attornies  are  not  entitled  to  charge 
separate  bills  of  costs. 

Double  costs  were  also  claimed  for  the  earl  in  the  first 
action,  and  for  him  and  AuUin  in  the  second  action,  under 


(a)  4Dowl.  P.O.  159. 
(6)  4  B.  ft  Aid.  43,  700. 


(c)  4Dowl.  P.C.334. 
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1 1  Geo.  2,  c.  I9y  8. 91,  bet  were  disallowed,  as  the  defend- 
ants bad  not  confined  tbemselves  to  tbe  general  issue  given 
them  by  the  statute. 

Tbe  Master  was  also  of  opinion^  that  the  earl's  costs  in 
both  actions  could  not  be  set  off  against  the  plaintiff^s 
damages  and  costs  in  the  first  action,  as  the  actions  were 
not  between  the  same  parties,  and  the  Hen  of  tbe  plaintiff's 
attorney  would  be  affected  by  the  allowance  of  such  set-off. 

The  Master  added  tbe  following  explanation  of  the  mode 
of  allowing  costs  in  this  C!onrt  in  cases  like  the  present. 

By  the  8  &  9  Will.  S,  c.  1 1,  s.  1,  it  is  enacted,  "  that,  in 
all  actions  against  several  defendants,  any  one  or  more  of 
whom  shall  be  acquitted  by  verdict,  such  person  or  persons 
so  acquitted  shall  recover  bis  costs  of  suit  in  like  manner 
as  if  a  verdict  had  been  given  against  the  plaintiff  and 
acquitted  all  the  defendants,  nnless  the  judge,  before  whom 
tbe  action  is  tried,  certify  that  there  was  reasonable  cause 
for  the  making  such  person  or  persons  defendants."  And 
by  3  &  4  WilL  4,  c.  4£,  a.  92,  it  is  enacted,  **  that,  where 
several  persons  shall  be  made  defendants  in  any  personal 
action,  and  any  one  or  more  of  them  shdl  have  a  verdict 
pass  for  him  or  them,  every  such  person  shall  have  judg- 
ment for  and  recover  his  reasonable  costs,  unless  the  judge 
shall  certify,*'  &c.  Where,  therefore,  all  tbe  defendants 
appear  and  plead  by  the  same  attorney,  the  taxing  officers 
of  K.  B.  have  hitherto  allowed  thus :  If  they  plead  jointly, 
and  the  defence  of  one  be  the  <lefence  of  all,  nominal  costs 
of  40f,  only  to  Ibe  acquitted  defendant,  to  cover  bis  pnv 
portion  of  tbe  ordinary  costs  of  the  defence,  such  as  instmc- 
tions  to  defend,  entering  appearance,  &c.  But,  where  the 
acquitted  defendant  severs  in  pleading  so  mucb  of  the 
pleadings  and  briefs  as  would  be  applicable  to  his  particular 
case,  any  witness  or  witnesses  called  solely  on  his  behalf, 
a  fair  proportion  of  counsel's  fees  &c.  And  where  the 
acquitted  defendant  has  appeared  and  pleaded  by  a  diffe- 
rent attorney,  the  officers  have  invariably  given  him  all  his 
reasonable  costs,  as  in  ordinary  cases.    But  in  Griffiths  v. 
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Kynaston  {a)  the  Court  of  Exchequer  were  of  opinion  that 
the  successful  defendant,  though  pleading  the  same  plea, 
and  by  the  same  attorney,  was  entitled  to  an  aliquot  por- 
tion of  the  whole  costs  of  the  defence.  The  same  rule 
was  also  laid  down  by  that  Court  in  Starving  v.  Cousins  (b) 
and  in  Griffith  v.  Jones  (c);  but  in  deciding  the  latter  case 
the  Court  seems  to  have  considered,  that  the  old  rule  of 
allowing  405.  only  in  these  cases  was  inflexible — a  suppo- 
sition whicb»  as  regarded  the  King's  Bench,  was  incorrect. 
The  Master  then  stated  the  points  for  consideration  to 
be,  1.  Whether,  with  reference  to  the  above  decisions  in 
the  Exchequer,  the  practice  in  K.  B.,  and  the  fact  of  Lord 
FalmoutKs  having  failed  on  his  special  pleas  in  the  first 
action,  the  costs  in  those  actions  have,  as  regards  principal 
and  single  costs,  been  rightly  taxed  ?  2.  Whether,  as  the 
defendants  pleaded  specially,  in  addition  to  the  general 
issue.  Lord  Falmouth  and  Austin  are  entitled  to  double 
costs  i  and,  if  so,  whether  the  earl's  double  costs  should 
not  be  confined  to  the  second  action ;  his  lordship,  as  above 
observed,  having  failed  as  to  part  in  the  first  action?  3. 
Whether,  under  all  the  circumstances,  Lord  Falmouth  is 
entitled  to  set  off  his  costs,  as  prayed  by  the  rule  f 


Knowles,  in  Easter  term  last,  shewed  cause  {d).  Lord 
Falmouth  was  not  entitled  to  an  aliquot  portion  of  the  costs 
of  the  whole  defence.  In  Griffith  v.  Jones  (c)  and  Starving 
V.  Cousins  (i),  the  defendants,  who  were  allowed  such  costs, 
had  not  failed  on  any  issue,  which  is  not  the  case  here; 
and  the  principle  of  those  cases  is  not  sanctioned  by  the 
practice  prevailing  in  this  Court;  Holroyd  v.  Breare  (e). 
The  Master  was  right  also  in  taxing  the  costs  as  if  the 
defendants  had  appeared  by  the  same  attorney.  [Talfourd, 
Serjt.  gave  up  this  point.]     Nor  was  the  earl  entitled  to 


(a)  2  Tyrwh.  757. 
(6)  1  Gale,  159;  S.  C  Starling 
V.  Cozent^  2  C.  M.  &  R.  445. 
(c)  4Dowl.  P.C.  159. 


(d)  Before  Lord  Denman,  C.  J., 
LUtledale,  Patteson,  and  Cole^ 
ridge,  Js. 

(e)  4  B.&  Aid.  43,  700. 
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double  costs,  under  1 1  Geo.  2,  c.  19*  s.  '21  (a),  for  he  failed 
on  one  issue  in  the  first  action,  and  did  not  in  either  action 
confine  himself  to  the  general  issue,  given  by  the  statute, 
but  unnecessarily  increased  the  costs  by  pleading  specially. 
l^Patteson,  J.  The  two  branches  of  the  section,  the  one 
allowing  special  matter  to  be  given  in  evidence  under  the 
general  issue,  and  the  other  allowing  double  costs,  appear 
to  me  to  be  quite  unconnected  with  each  other.]  Lastly, 
by  rule  H.T.  2  WiiL  4, 1,  s.  93,  no  set-off  of  costs  is  to 
be  allowed,  so  as  to  prejudice  the  lien  of  the  attorney  in  the 
particular  suit  against  which  the  set-off  is  sought.  That 
rule  ought  to  be  observed  strictly ;  Cowell  v.  Betteley  (6), 
and  Domett  v.  Helj/er  (c). 
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Talfourd^  Serjt.  contr^.  The  issues  found  for  Lord  FaU 
mouth  went  to  the  whole  cause  of  action,  and  there  can  be 
no  substantial  reason  why  he  should  not  be  reimbursed  that 
aliquot  portion  of  the  whole  costs  which  he  certainly  is 
liable  to  pay.  With  respect  to  double  costs,  it  has  been 
observed  already,  that  the  branch  of  the  section  allowing 
them  has  no  connection  with  the  preceding  part  of  the 
section,  which  allows  special  matter  of  defence  to  be  given 
evidence  of  under  the  general  issue.  It  is  not  desired  that 
the  set-off  of  costs  should  be  exercised  so  as  to  prejudice 
the  attorney's  lien. 


(a)  Sect.  21  of  the  statute  pro- 
vides, '*  that  in  all  actions  of  tres- 
pass or  upon  the  case  to  be  brought 
against  any  person  or  persons  en- 
titled to  rents  or  services  of  any 
kind,  his,  her,  or  their  bailiff  or 
receiver,  or  other  person  or  persons 
relating  to  any  entry  by  virtue  of 
this  act,  or  otherwise,  upon  the 
premises  chargeable  with  such  rents 
or  services,  or  to  any  distress  or 
seizure,  sale  or  disposal  of  any 
goods  or  chattels  thereupon,  it 
shall  and  may  be  lawful  to  and  for 


the  defend  an  or  defendants  in 
such  actions  to  plead  the  general 
issue,  and  give  the  special  matter 
in  evidence,  any  law  or  usage  to 
the  contrary  notwithstanding;  and 
in  case  the  plaintiff  or  plaintifis 
shall  become  nonsuit,  discontinue 
his,  her,  or  their  action,  or  have 
judgment  against  him,  her,  or 
them,  the  defendant  or  defendants 
shall  recover  double  costs  of  suit.* 

(6)  10  Bing.  439. 

(c)  2Dowl.  P.C.  540. 
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Lord  Dknman,  C.J. — ^It  is  agreed  that  the  attorney's 
lien  is  not  to  be  prejudiced  bj  the  set-oiF.  I  have  no  doubt 
that  Lord  Falmouth  is  entitled  to  double  costs:  it  waa 
competent  to  him  as  a  landlord  to  waive  his  privilege  of 
giving  special  matter  in  evidence  under  the  general  issue, 
vrithout  at  all  compromising  his  other  privileg.e  of  double 
costs.  We  will  ccmsider  the  other  poini  as  to  the  proper 
mode  of  apportioning  the  costs. 

LiTTLSDALBy  Pattbson,  and  Cole RIDGE,  Js.^  con- 
curred. 


As  to  the  apportionment  of  costs, 


CwTn  ado.  vult. 


Lord  Dbnm AN,  C.  J.,  in  this  term  (June  10th)»  delivered 
judgment. — We  disposed  of  all  the  poiols  in  thia  oaae  at 
the  time  of  the  argument,  except  the  question,  wheie  one 
of  several  defendants  succeeds  in  an  actioUi  by  what  rule 
the  taxation  of  his  costs  is  to  be  regulated  ?  We  have  oon« 
sidered  the  matter  and  think  ourselves  bound  by  tbe  rale 
laid  down  by  Mr.  Baron  Bayley  in  Griffiths  v.  Kj/nastan{a\ 
and  afterwards  con6rmed  in  Oriffiih  v.  Joiies(6),  namely,  that 
the  successful  defendant  is  to  be  allowed  his  separate  costs« 
and  primft  fiicie  an  aliquot  part  of  the  joint  costs,  unless 
the  Master  is  satisfied  that  some  smaller  proportion  should 
be  allowed  by  reason  of  any  special  circumstances.  The 
rule  for  reviewing  the  taxation  will  therefore  be  absolute. 


(«)  2  Tyrwh.  757. 


Rule  absolute. 
(6)  4  Dowl.  P.  C.  159. 
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Ex  parte  Duffibld  and  another. 

J^UMLEY  moTed  for  a  mandamus^   commanding  the  TbeCoart 
principal  official  of  the  royal  peculiar  and  exempt  jurisdic-  Sbsolate^indie 

tion  of  the  Collegiate  Church  of  Wolverhampton,  and  his  ^^  instanoe 

,  .  for  ft  iDftnda* 

Bttirogate,  orother  competent  judge,  to  administer  the  de-  mnstothe 

claration  prescribed  by  5  &  6  Will.  4,  c.  62,  s.  9,  to  cer-  ^^^jj" 

tain  persons  claiming  to  have  been  elected  chapelwardens  dedaratioo, 

of  the  chapel  of  St.  John,  Wolverhampton.    From   the  ^^^^^\ 

affidavits  m  support  of  the  rule  it  appeared,  that  the  chapel,  c.  63,  s.  9,  to 

which  was  within  the  jurisdiction,  was  built  under  a  local  {^  to  iiare 

act,  by  which  the  inhabitants  were  empowered  to  elect  ^f^^^ 

chapelwardens — with  the  same  power  to  make  rates,  and  chapelwardens 

to  do  other  matters  appertainmg  to  the  chapel,  as  the  ^^^"^^ 

churchwardens  or  chapelwardens  of  any  other  church  or  a  local  act, 

chapel  within  the  diocese  of  Litchfield  and  Coventry:  that  ^^^e  per- 

tbe  persons,  on  whose  behalf  the  application  was  made,  bods  elected 

bad  been  duly  elected,  but  that  other  persons  also  claimed  powers  of 

to  be  duly  elected,  and  that  the  official  had  refused  to  allow  charchwaiw 

deos,  ftltbougli 
them  to  qualify.  other  Dersoos 

Lmnley,  in  support  of  the  application,  cited  Rix  v.  The  JSa^^ 

Arekdeac&n  of  Middlaex  (a).  duly  elected. 

Per  CuRUM  (6). — ^The  rule  may  be  absolute  in  the  first 
instance. 

Rule  absolute. 

(a)  3A.&E.615;  &C.5N.&M.404. 

(6)  Lord  Daman,C.J.,  LUiiedaie^  PaiUtmh  and  WUHamMp  Js. 
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Jones  v.  Ri€HABD  and  others. 

In  replevin  for  REPLEVIN  for  sheep  and  lambs.  The  defendants  made 
fendants  made  cognisance,  as  bailiflFs  to  one  Elizabeth  Davies,  that  one 

cognisance  as    Smith  was  seised  in  fee  of  a  messuase  and  premises  called 

bailiflfs  of  the     _,  -  .  .      ,  .  o 

occupier  of  a    x>Iaenmermy  with  the  appurtenances,  situate  &c.,  and  that 

messuage,  thac  |,g  ^^j  ^jj  tj,ose  whose  estate  he  had  in  the  said  messuage 

the  occupier,  ... 

and  all  those     &c.  for  the  time  being,  from  time  whereof  &c.,  had  had, 

&c°ha?the^  used,  and  enjoyed,  and  had  been  used  and  accustomed  &c., 
sole  and  esclu-  and  of  right  ought  &c.,  and  still  of  right  ought  to  have,  use, 
patture  and  ^^^  cnjoy,  for  himself  and  themselves,  and  his  and  their 
Jeeding  of  sheep  tenants,  occupiers  of  the  said  messuage  &c.,  the  sole  and 
in  the  locus  in  •   ,         r  j  r      i-  -.    i  «  •       . 

quo,  as  appur-  exclusive  right  of  pasture  and  feeding  of  sheep  and  lambs 

tenant  to  the  j„  ^^^^  ^^^^  ^  piece  of  land,  called  Llechweddcarregdio,  as 
said  messuage,  .  .  . 

and  that  the      to  the  said  messuage  &c.  appertaining:  that  Smith  demised 

sheeVwere  *^®  ^^^^  messuage  to  Davies,  to  hold  from  year  to  year,  by 
damage  fea-  virtue  of  which  demise  she,  before  the  time  when  &c.,  en- 
pleas  in  bar,  1,  tered  and  was  and  is  possessed  of  the  said  messuage  &c. 
traversed  this  ^jt|,  ^ijg  appurtenances,  for  the  term  granted,  and  because 
claimed  a  right  the  sheep  and  lambs  were  damage  feasant  upon  Llechwedd- 
the^^uSon  carregdio,  so  that  Davies  could  not  enjoy  her  said  right  of 
the  focus  in  pasture,  the  defendants  &c.,  as  bailiffs  &c.,  well  acknow- 
Hnrjr- ledge  &c.     Verification. 

messuage.  Pleas  in  bar:  1.  A  traverse  of  Smith's  right  in  the  locus 

Issues  thereon.  .  i     ,•         .        i  ^    mi  «   >     -m* 

At  the  trial  it   1°  ^^o ;    concluding   to   the  country.      2.  That  plaintiff, 

appeared  that  before  and  at  the  time  when  &c.,  was  the  lawful  occupier 
the  locus  in  i,    ,  m         ,        .  ,     .  - 

quo  was  a        of  a  messuage  called  Tycoch,  with  the  appurtenances,  situ- 

shee"'wallt       »*€  &c.,  and  that  plaintiff  and.  the  occupiers  for  the  time 

and  that  the     being  of  the  said  messuage  &c.  have  respectively,  for  and 

had^depastur-  during  the  thirty  years  next  before  the  commencement  of 

ed  their  sheep  this  suit,  and  before  the  time  when  8u:.,  had,  used,  and 
thereon.    On 

the  issue  as  to  exclusive  pasturage,  the  jur^,  having  had  their  attention  directed  in  the 
summing  up  to  the  distinction  between  a  right  to  exclusive  pasture  and  a  right  to  the 
soil  itself,  found  a  verdict  for  the  defendants,  and  that  the  locus  in  quo  was  "  part  of 
the  defendant's  farm;''  and,  as  to  the  other  issue,  that  the  plaintiff  bad  no  right  of 
common  appertaining  to  his  messuage. 

On  motion  to  enter  a  verdict  for  (he  plaintiff,  or  for  a  new  trial,  or  judgment  for  the 
plaintiff  non  obstante  veredicto,  on  tne  issue  as  to  the  defendant's  exclusive  right  of 
pasture; — Held,  that  the  cognisance  was  not  sustained  by  the  evidence,  and  that  there 
must  be  a  new  trial. 
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actually  enjoyed  of  right,  without  interruption,  and  claimed 
of  rights  common  of  pasture  in  and  upon  the  locus  in  quo, 
for  all  his  and  their  sheep  and  lambs  levant  and  couchant 
in  and  upon  the  said  messuage  8cc.,  every  year,  at  all  times 
of  the  year,  as  to  the  said  messuage  &c.  appertaining: 
Wherefore  plaintiff,  before  and  at  the  time  when  &c.,  put 
the  sheep  and  lauibs^  being  his  own  sheep  and  Iambs, 
levant  and  couchant  &c.,  in  the  locus  in  quo  to  feed  &c., 
which  said  sheep  and  lambs  were  lawfully  there  feeding  &c., 
until  defendants  of  their  own  wrong  &c.    Verification. 

Replication,  traversing  this  right ;  and  concluding  to  the 
country. 

At  the  trial  before  WiliiamSg  J.,  at  the  Cardiganshire 
spring  assizes  1835,  it  appeared  that  the  locus  in  quo  was 
a  mountain  sheep-walk,  in  which  Davies  claimed  to  have  a 
right  of  common^  as  the  lessee  of  Blaenmerin.  The  plaintiff 
also  endeavoured  to  prove  a  right  of  common,  appurtenant  to 
Tycoch,  on  the  same  sheep-walk.  The  defendants  shewed 
that  they  had  exclusively  pastured  it;  some  of  their  witnesses 
stated,  that  a  former  occupier  of  Blaenmerin  claimed  many 
hundred  acres  of  mountain  (including  the  sheep-walk  in 
question),  as  belonging  to  Blaenmerin,  and  that  he  *^  claimed 
the  mountain  land  as  he  claimed  the  rest."  The  learned 
Judge  was  of  opinion,  that  the  evidence  on  either  side 
tended  to  shew  that  the  sheep-walk  in  question  belonged  to 
one  messuage  or  the  other,  aud  left  the  case  to  the  jury, 
which  was  a  special  jury,  with  remarks  upon  the  difference 
between  a  right  to  the  soil  itself,  and  any  right  of  common, 
or  right  of  pasturage,  in  respect  of  it;  and  requested  them 
to  say  whether  the  sheep-walk  belonged  to  Blaenmerin,  as 
an  integral  part  of  it,  like  the  house  and  buildings  themselves, 
or  whether  they  thought  the  occupier  of  Blaenmerin  had  a 
right  of  common  or  pasturage  in  respect  of  it.  The  jury 
found  for  the  defendants,  '^  that  Llechweddcarregdio  was 
part  of  the  farm  of  Blaenmerin,  and  no  right  of  common 
for  Tycoch."  ^ 
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R*  V,  RichardSp  in  Easter  term  1835,  obtained  a  rule  to 

shew  cause  why  the  verdict  should  not  be  set  aside^  and  a 

verdict  entered  for  the  plaintifF,  on  the  ground  that  the  de- 

RicHARD      fendants  bad  failed  in  proof  of  the  right  claimed  in  their 
and  others.  .  '^  **  •       .^    i 

cognisance;  or  why  there  should  not  be  a  new  tnal,  if  the 

verdict  were  to  be  taken  as  establishing  a  right  of  feeding 
merely,  such  verdict  bemg  against  the  evidence ;  or  wh; 
the  verdict  should  not  be  entered  for  the  defendants  on  the 
issue  upon  the  first  plea  in  bar  only,  and  in  that  case  judg- 
ment be  given  for  the  plaintiff  non  obstante  veredicto,  inas- 
much as  the  defendants,  upon  that  issue,  claimed  to  have 
land  appurtenant  to  land. 

Chilion,  Evans,  and  E.  V.  Williams  (June  6th),  shewed 
cause  (a).  The  right  set  up  by  the  defendants  does  not  set 
up  a  right  to  the  land  of  the  sheep-walk  as  appurtenant  to 
other  land,  and  the  evidence  did  not  establish  such  a  right. 
[Lord  Denman,  C.J,  Proof  of  exclusive  pasturing,  in  the 
absence  of  other  facts,  was  evidence  from  which  the  jury 
might  infer  such  a  right.]  It  would  not  have  been  strong 
enough  to  support  a  plea  of  liberum  tenementum.  [Lord 
Denman,  C.J.  The  attention  of  the  jury  was  pointedly  caUed 
to  the  difference  between  a  mere  right  of  pasturage  and  a 
right  to  the  soil  itself,  and  we  cannot  say  that  there  was  not 
suflScient  evidence  to  justify  their  verdict.]  There  is,  at 
all  events,  no  ground  for  judgment  non  obstante  veredicto. 
An  exclusive  right  of  pasture  may  co-exist  with  a  right  in 
another  person  to  the  soil  itself;  the  cognisance,  therefore, 
is  good;  Potter  v.  North,  Wms.  Saund.  350,  note  (2),  Hot- 
kins  V.  Robins  (b),  Harg.  Co.  Litt.  122  a,  note  (6).  In 
Bustard  v.  Capel  (c)  distress  was  made  for  rent  upon  land 
which  was  found  by  a  special  verdict  to  be  either  appurte- 
nant to  other  land,  or  to  afford  a  mere  easement,  out  of 
which  rent  could  not  issue.  Here  the  distress  was  of  cattle 
damage  feasant,  a  distress  which  mere  commoners  have  a 

(a)  Before  Lord  Denman,C,J.,         {b)  S  Saand.  324. 
LUtledaU,  Patteson,  and  TTt/Zi-         (c)   8  B.  &  C.  141;    S,C.  fi 
am,  Js.  Mann.  &  R.  197. 
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right  to  make.  The  right  of  common  set  up  by  the  plain- 
tiff has  been  negatived;  it  would  be  unjust^  therefore,  that 
be  should  be  allowed  to  succeed. 

John  Wilson,  R.  F.  Richards,  and  TV.  M.  James,  contrd. 
If  the  defendants  claimed  a  mere  right  in  the  soil  of  another, 
their  claim  is  negatived  by  the  verdict;  if  they  claimed  the 
soil  itself,  they  claimed  land  as  appurtenant  to  land.  A 
right  to  exclusive  pasture  is  a  tenement  by  which  a  settle- 
ment may  be  gained ;  Rex  v.  Piddletrenthide  (a).  Rex  v. 
Tolpuddle  (J)).  Burt  v.  Moore  (c)  is  an  authority  to  the 
same  effect.  A  sheep-walk  in  its  nature  is  available  for 
pasturage  only,  so  that  a  right  to  exclusive  pasturage 
thereon  comprises  the  right  to  the  soil  itself.  The  attention 
of  the  jury  having  been  directed  to  the  distinction  between 
the  two  rights,  their  verdict  must  be  taken  to  establish  a 
right  in  the  defendants  to  the  soil  itself,  and  therefore  to  be 
equivalent  to  a  verdict  for  the  plaintiff.     IPatteson,  J.  The 

finding  is,  perhaps,  ambiguous.] 

Cur.  adv.  vult. 

Lord  Denman,  C.J.  (June  10th)  delivered  the  judgment 
of  the  Court.  His  lordship  stated  the  case,  and  then  pro* 
ceeded. — Upon  the  trial  the  jury  have  negatived  the  claim 
of  the  plaintiff  in  respect  of  Tycoch,  upon  satisfactory  evi- 
dence, as  we  think.  (His  lordship  then  stated  the  other 
proceedings  on  the  trial.)  Upon  this  evidence  and  finding, 
we  think  that  the  avowry  cannot  be  sustamed.  Then,  as  to 
the  application  to  enter  a  verdict  for  the  plaintiff,  notwith- 
standing the  verdict  found,  as  it  has  been,  for  the  defendants, 
it  is  to  be  observed  that  the  plaintiff,  as  to  the  right  set  up 
by  him,  (viz.  right  of  common  for  Tycoch)  has  entirely  failed ; 
and  therefore  we  do  not  think  it  right  that  he  should  be  al- 
lowed to  succeed  in  the  cause,  though,  as  has  been  stated, 
he  bad  established  no  right;  but  the  same  has  been,  and  we 
think  properly,  negatived  by  the  jury.    There  must  therefore 

be  a  new  trial. 

Rule  absolute  for  a  new  trial. 

(fl)  3  T.  R.  773.  (6)  4  T.  R.  671.  (c)  5  T.  R.  329. 

S  L  2 
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IN  THE  EXCHEQUER  CHAMBER. 
(Error  from  the  King's  Bench.) 


The  Kino  v.  Thomas  Johnson. 

1.  A  custom  Quo  WARRANTO  for  the  office  of  alderman  of  ibe 
of  the  ciiy  of      .        ^  •       , 
London,  that    City  of  London. 

the  court  of         Pleas:  1.  That  the  city  is.  and  from  time  immemorial 

mayor  and  .  . 

aldermen         hath  been  an  ancient  city,  and  that  the  citizens  and  freemen 

mhie  whether  ^^  ^^^  **^^  ^'^•^'  during  all  that  time,  have  been  a  body  cor- 
any  ijerson  re-  porate,  8cc.  The  plea  then  described  the  constitution  of 
B«" n  alder**"  ^^^  ^'^J  **  ^°  ^*®  wards  and  aldermen,  and  the  court  of 
man  of  any  mayor  and  aldermen  (as  in  Rex  v.  Mayor  of  London  (a)), 
city, is, accord-  ^"^  ^''^  Custom  of  holding  wardmote  courts  for  election  to 

ing  to  the  dii-  offices.     It  then  described,  as  there,  the  court  of  common 

cretion  and  .  i  .  • 

sound  con-       council^  and  the   authority  of  the  mayor,  aldermen,  and 

BMinii^wtd  al-  commons,  assembled  in  common  council^  to  make  by-laws, 

dermen,  a  fit    and  that,  from  time  immemorial, — until  the  making  of  a  by- 

person,^and      '^^  ^^  ^^^  ^^  common  council,  21  Ric.  2,  touching  the  elec- 

duly  qualified    tion  of  aldermen,  whereby  it  was  ordained  that  for  the  fu- 

m  that  behalf,  . 

is  a  good  cu^   ture,  in  the  elections  of  aldermen,  two  at  least,  honest  and 

torn. 

9.  So  also  a  (a)  4  Mann.  &  H.  36. 

custom  of  the 

same  city,  that,  whenever  the  inhabitants  of  any  ward  should  three  times  return  to 
the  court  of  mayor  and  aldermen  the  same  person  to  be  an  alderman  of  such  ward,  who 
should,  according  to  the  former  custom,  be  adjudged  and  determined  not  a  fit  person 
to  be  an  alderman,  upon  three  such  several  returns,  the  court  of  mayor  and  aider- 
men  may  elect  a  fit  person,  being  a  freeman  of  the  said  city,  out  of  the  whole  body  of 
the  citizens,  to  be  an  alderman  of  such  ward  so  made  destitute  of  an  alderman,  is  a 
good  custom. 

3.  The  latter  custom  is  abolished  neither  by  the  11  Geo,  1,  c.  18,  s.  7,  nor  by  tlie 
by-law  of  the  city,  the  13  Anne^  which  recites,  that  by  the  ancient  custom  of  the  city, 
when  any  ward  became  vacant  of  an  aldefman,  the  inhabitants  of  that  ward,  having  a 
right  to  vote,  were  wont  to  choose  one  person  only,  being  a  citizen  and  freeman,  to  be 
alderman  of  the  ward ;  and  then  enacts,  for  the  reviving  uf  that  custom,  that  there 
shall  from  thenceforth,  in  all  elections  of  aldermen  of  the  city,  at  a  wardmote  to  be 
holden  for  that  purpose,  be  elected  only  one  citizen  and  freeman  to  be  returned  to  the 
court  of  mayor  and  aldermen,  which  person  so  elected  shall  be  by  them  admitted  and 
sworn. 

4.  Where  on  issue  joined  in  a  quo  warranto,  the  jury  found  in  favour  of  the  two  cus- 
toms above  mentioned— Held,  that  an  issue  joined  as  to  the  fitness  of  the  relator,  was 
immaterial. 

5.  Where  an  issue  is  immaterial,  the  judge  may,  without  consent  of  the  parties  to  the 
cause,  discharge  the  jury  from  giving  any  verdict  upon  it. 
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discreet  men,  should  be  chosen  and  presented  to  the  mayor 
and  aldermen,  so  that  either  of  them,  whom  they  shall     xheKiNo 
choose,  might  be  admitted  and  sworn;  and  also,  after  the  v. 

making  another  by-law  or  act  of  common  council,  13  jinn. 
*^  for  reviving  the  ancient  manner  of  electing  aldermen/' 
whereby,  after  reciting  that,  by  the  ancient  custom  of  the 
city  of  London,  when  any  ward  of  the  said  city  became 
destitute  of  an  alderman,  the  inhabitants  of  that  ward,  hav- 
ing a  right  to  vote  in  such  elections,  were  wont  to  choose 
one  person  only,  being  a  citizen  and  freeman  of  the  same 
city,  to  be  alderman  of  the  same  ward^  for  reviving  the 
said  ancient  custom,  and  restoring  to  the  said  inhabi- 
tants their  ancient  rights  and  privileges  of  choosing  one 
person  only  to  be  their  alderman,  it  was  enacted,  *'  that  from 
thenceforth,  in  all  elections  of  aldermen  of  the  said  city, 
at  a  wardmote  to  be  holden  for  that  purpose,  there  should 
be  elected,  according  to  the  said  ancient  custom,  only  one 
able  and  sufficient  citizen  and  freeman  of  the  said  city,  not 
being  an  alderman,  to  be  returned  to  the  court  of  mayor 
and  aldermen,  which  person  so  elected  should  be  by  them 
admitted  and  sworn  well  and  truly  to  execute  the  said 
office  of  alderman;''  and  from  thence  hitherto, — the  alder- 
men  of  the  divers  wards,  and  amongst  others  of  the  ward 
of  Portsoken,  have  of  right  been  elected  and  chosen  at 
such  wardmote  courts  as  aforesaid  in  the  respective  wards  by 
virtue  of  precepts,  &c.,  one  alderman  for  each  ward.  The 
plea  then  stated, — That  the  said  court  of  mayor  and  alder- 
men, holden  as  aforesaid,  according  to  the  custom  of  the 
said  city  from  time  immemorial,  have  had,  and  of  right 
ought  to  have  had,  and  still  of  right  ought  to  have,  the  cog- 
nizance, jurisdiction,  and  authority  of  examining,  hearing, 
determining  and  adjudging  of  and  concerning  the  election 
and  return  of  every  person  elected  into  a  place  or  office 
within  the  said  city^  at  any  such  wardmote  court  holden  as 
aforesaid,  whensoever  the  merits  of  such  election  or  return 
have  been  brought  into  question  by  the  petition  of  any  per- 
son interested  therein,  to  the  said  court  of  mayor  and  alder* 


The  Kino 

V. 
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1836.        men  holden  as  aforesaid,  and  also  of  examining  and  deter- 
mining whether  or  not  any  person  so  returned  to  the  said 
court  of  mayor  and  aldermen,  as  an  alderman  of  any  ward  of 
Joovsov.      the  said  city,  is^  according  to  the  discretion  and  sound  con^ 
sciences  of  the  mayor  and  aldermen  of  the  said  city  for  the 
time  being,  a  fit  and  proper  person,  and  duly  qualified  in 
that  behalf,  whensoever  the  fitness  and  qualification  of  the 
person  so  returned  has  been  brought  into  question,  by  the 
petition  of  any  person  interested  therein,  to  the  said  court 
of  mayor  and  aldermen  holden  as  aforesaid,  to  wit,  at  the 
city  of  London  aforesaid ;  and  that,  according  to  the  cus- 
tom of  the  said  city  from  time  immemorial,  it  hath  been,  and 
still  is,  a  necessary  qualification  of  the  person  to  be  elected, 
admitted,  and  sworn  into  the  place  and  ofiice  of  an  alder- 
man of  any  ward  of  the  said  city,  that  such  person  should 
be  a  fit  and  proper  person  to  support  the  dignity  and  dis- 
charge the  duties  of  the  said  office  of  an  alderman  of  the 
said  city,  and  the  honour  and  charges  of  the  said  city,  ac- 
cording to  the  discretion  and  sound  consciences  of  the 
mayor  and  aldermen  of  the  said  city  for  the  time  being* 
That  within  the  said  city  of  London  there  now  is,  and  from 
time  immemorial  there  hath  been,  and  still  is  a  certain  an- 
cient and  laudable  custom  there  used  and  approved  of,  viz* 
that  whenever  it  should  happen  that  the  inhabitants  of  any 
ward  of  the  said  city  should  three  times  return  to  the  said 
court  of  mayor  and  aldermen  the  same  person  to  be  alder- 
man of  any  such  ward,  who  should  be  by  the  said  court, 
according  to  the  custom  aforesaid,  adjudged  and  deter- 
mined, according  to  the  discretion  and  sound  consciences 
of  the  said  mayor  and  aldermen,  not  a  person  fit  and  proper 
to  support  the  dignity  and  discharge  the  duties  of  the  said 
place  or  office  of  an  alderman  of  the  said  city,  upon  such 
three  several  returns,  that  then  the  said  court  of  mayor  and 
aldermen  lawfully  might  and  may,  for  remedy  in  that  behalf, 
nominate,  elect,  and  admit,  and  they  have  been  used  and 
accustomed  so  to  nominate,  elect,  and  admit  a  fit  and  pro- 
per person,  being  a  freeman  of  the  said  city,  out  of  the 
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whole  body  of  the  citizens  of  the  said  city,  to  be  alderman        1836. 
of  any  such  ward  being  so  made  destitute  of  an  alderman.     Jj*^T?^ 
That  a  wardmote  court  was  holden,  February  8th,  1831,  v. 

to  elect  an  alderman  for  Portsoken  ward,  (that  office  being  Jonw»o«r. 
then  vacant  by  the  resignation  of  Sir  James  Shaw),  at  which 
election  Michael  Scales  was  a  candidate,  and  had  a  majority 
of  votes,  and  was  returned  to  the  court  of  aldermen  as 
elected ;  but,  on  petition,  the  court  of  mayor  and  aldermen, 
after  hearing  the  parties  on  March  29d,  29th,  &c.  1831, 
touching  the  merits  of  the  election  and  the  qualification  and 
fitness  of  M.  S.,  adjudged  and  determined,  May  10th, 
1831,  according  to  their  discretion  and  sound  consciences, 
that  M.  S.  was  not  a  person  fit  and  proper  to  support  the 
dignity  and  discharge  the  duties  of  the  said  office ;  and  he 
was  then,  by  the  said  then  court  of  mayor  and  aldermen^ 
rejected  as  insufficient  for  the  said  office.  That  the  va- 
cancy by  Sir  James  Shawns  resignation  not  having  been  filled 
up,  another  wardmote  court  was  held.  The  plea  then 
stated  the  proceedings  on  a  second  election,  when  Scales 
was  again  returned ;  and  that,  on  petition  to  the  court  of 
mayor  and  aldermen,  be  was  again,  January  3d,  1832,  re- 
jected, as  not  being  a  person  fit  and  proper.  That  at  a 
third  election,  June  26th,  1833,  Scales  and  the  defendant 
were  candidates ;  that  Scales  was  returned,  and  that,  upon 
petition,  the  court  of  mayor  and  aldermen,  October  29th, 
1833,  did  take  the  said  last-mentioned  petition  into  consi- 
deration, and  having  heard  the  petitioners  by  themselves, 
their  agents  and  witnesses,  and  also  having  heard  the  said 
M.  S.  touching  the  merits  of  the  said  last-mentioned  elec- 
tion, and  the  qualification  and  fitness  of  the  said  Af.  S.  to 
be  such  alderman  as  aforesaid^  and  the  said  M.  S.  not  pro- 
ducing any  witnesses  on  his  behalf,  and  the  said  last-men- 
tioned court  having  referred  to  the  minutes  of  the  proceed- 
ings of  the  said  court,  held  on  the  2gth  day  of  March,  &c., 

1831,  and  also  having  referred  to  the  minutes  of  the  pro- 
ceedings of  the  said  court,  held  on  the  3d  day  of  January, 

1832,  and  due  deliberations  being  thereupon  had,  the  said 
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18S6.  court  of  mayor  and  aldermen  did,  on  the  said  £9th  day  of 
Octoberi  183S,  adjudge  and  determine,  according  to  their 
discretion  and  sound  consciences,  that  the  said  M.  S.,  upon 
and  from  the  said  26th  day  of  June,  1833,  as  well  as  upon 
and  from  the  said  10th  day  of  May,  1831,  and  contiouaily 
from  thence  to  the  said  eyth  day  of  October,  1833,  had  been, 
and  then  still  was,  not  a  person  fit  and  proper  to  support 
the  dignity  &c.,  nor  to  be  admitted  and  sworn  into  the 
office;  and  the  said  court  did  further  adjudge  and  deter- 
mine that  he  was  not  duly  elected  to  be  alderman  of  Port- 
soken  at  the  last-mentioned  election ;  and  the  said  AT.  S. 
was,  on  &c.,  again  rejected  by  the  said  court  as  insufficient. 
That  on  its  appearing  to  the  said  court  of  mayor  and  alder- 
men, holden  October  Sgth,  18S3,  that  the  said  AT.  S.  had 
been  three  several  times  returned  by  the  inhabitants  of 
the  said  ward  of  Portsoken  to  the  said  court  of  mayor  and 
aldermen,  as  having  been  elected  alderman  of  the  said 
ward,  and  that  the  said  several  elections  had,  upon  each 
return,  been  rejected  by  the  court  of  mayor  and  aldermen, 
and  the  said  M,  S.  been  adjudged  by  them  to  be  a  person 
not  fit  and  proper  to  support  the  dignity  and  discharge  tlie 
duties  of  alderman  of  the  said  city,  the  said  court  did,  in 
pursuance  of  and  in  accordance  with  the  ancient  custom  in 
that  behalf,  nominate  and  elect  the  said  defendant,  citizen 
and  cooper  of  London,  out  of  the  whole  body  of  the  citi- 
zens  of  the  city,  as  a  fit  and  proper  person  to  be  alderman 
of  the  said  ward,  and  a  fit  and  proper  person  to  support 
the  dignity  and  discharge  the  duties  &c.,  and  thereupon 
the  defendant  was,  by  the  said  court,  in  due  manner  elected 
to  be  alderman  of  the  said  ward,  according  to  the  said 
ancient  custom  in  that  behalf,  in  the  room  and  stead  of  Sir 
James  Shaw,  &c.  The  plea  then  proceeded  to  state  the 
admission  of  the  defendant,  traversed  the  usurpation,  and 
concluded  with  a  verification. 

2d  plea :  Similar  to  the  first,  but  stating  the  right  of 
the  court  to  reject  such  person  as  they  thought  unfit,  with- 
out mention  of  any  petition  as  in  the  first  plea.  Verifi* 
cation. 
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3d  plea  :    That  at  the  election  Scales  and  defendant  were        1836., 
candidates,  and  that  defendant  was  duly  elected.  Verification.     !^"j^ 

Replications:    1.  A  denial  that  the  court  of  mayor  and  9. 

aldermen  had,  by  the  custom,  jurisdiction  to  determine  upon      Johmson. 
elections  &c.|  and  upon  the  fitness  of  those  elected,  on 
petition  as  in  the  first  plea.    Conclusion  to  the  country. 

£.  A  denial  of  the  custom  for  the  court  to  elect,  after 
three  rejections  &c.  as  in  the  first  plea.  Conclusion  to 
the  country. 

3  &  4.  To  the  second  plea,  the  same  replication,  mutatis 
mutandis.     Conclusion  to  the  country. 

5.  To  the  third  plea,  a  denial  that  defendant  was  duly 
elected.     Conclusion  to  the  country. 

6,  7,  8.  To  the  first  plea,  that  at  the  time  of  the  several 
elections  and  rejections,  M.  S»  was  a  fit  and  proper  person, 
&c. 

9,  10,  11.  To  the  second  plea,  the  same  replication, 
mutatis  mutandis. 

At  the  trial  before  Lord  Denman,  C.  J.,  at  the  London 
Sittings  after  Michaelmas  term,  1834,  evidence  was  ten- 
dered on  behalf  Mr.  Scaks,  to  prove  his  fitness,  but  his 
lordship  ruled,  that  the  issues  on  his  fitness  were  immate- 
rial,  and  discharged  the  jury  from  giving  any  verdict  upon 
them.  Verdict  for  the  defendant  on  the  other  issues.  A 
bill  of  exceptions  was  tendered  on  the  third  and  fourth 
grounds  stated  in  the  writ  of  error  after  mentioned. 

Error  was  brought  on  the  judgment,  and  the  following 
grounds  assigned:  1.  That  judgment  was  given  for  defend* 
ant  on  the  issues,  as  to  the  custom  for  the  mayor  and  alder« 
men  to  elect  after  three  rejections,  as  stated  in  the  two  first 
pleas :  whereas  it  appears  by  the  record  that  there  is  not, 
nor  has  been  any  such  immemorial  custom,  but  on  the 
contrary,  it  appears  by  the  record  that  such  custom  was 
abolished  by  the  by-law  of  1 3  Ann.  {ante,  p.  87 1).  2.  That 
by  the  first  and  second  pleas  it  is  alleged  that  the  court 
of  mayor  and  aldermen  may  elect  a  freeman  to  be  alderman 
of  any  ward  destitute  of  an  alderman,  and  judgment,  on 
the  issues  thereon,  has  been  given  for  the  defendant. 
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1835.  whereas  it  appears  by  the  record,  that  the  inhabitants  of 
any  ward  having  a  right  to  vote,  are  to  elect  a  freeman  to 
be  alderman,  which  person  so  elected  shall  be  sworn  in  by 
the  court  of  mayor  and  aldermen.  S.  That  evidence  was 
tendered  on  the  issues  as  to  Scales^s  fitness,  and  that  the 
lord  chief  justice  refused  to  receive  it;  and  discharged  the 
jury  from  giving  a  verdict  on  the  issues  as  to  his  fitness.  4. 
That  for  the  crown  it  was  contended  that,  on  the  proper  con- 
struction of  the  1 1  Geo,  1,  c.  1 8,  for  regulating  elections  within 
the  city  of  London,  the  jury  should  be  directed  to  find  for 
the  relator  on  the  issues  as  to  the  alleged  customs,  and  the 
lord  chief  justice  directed  the  jury,  that  if  they  were  of 
opinion  that  the  customs  set  forth  in  the  first  and  second(a) 
pleas  had  existed  from  time  immemorial  down  to  1689, 
then,  in  his  opinion,  the  said  statute  did  not  put  an  end  to 
such  custom,  that  they  should  find  a  verdict  for  the  defend- 
ant on  the  last-mentioned  issues,  which  they  did.  5.  That 
the  verdict,  and  6,  that  the  judgment,  upon  the  last-men- 
tioned issues,  was  for  the  defendant,  whereas  it  ought  to 
have  been  for  the  crown.    Joinder  in  error. 

The  writ  of  error  was  argued  in  the  Exchequer  Chamber 
this  term  (£). 

Erie,  for  the  crown.  The  custom  relied  on  for  the  de- 
fendant, that  the  court  of  mayor  and  aldermen  may  elect 
after  three  rejections  of  the  person  returned  by  the  ward- 
mote, is  abrogated  by  the  1 1  Geo.  1,  c.  IB,  s.  7,  which  enacts 
that  '^  the  right  of  election  of  aldermen  and  common  council- 
men  for  the  respective  wards  of  the  said  city,  shall  belong 
and  appertain  to  freemen  of  the  said  city  of  L«oudon,  being 
householders,  paying  scot,  as  hereinafter  is  mentioned  and 
provided,  and  bearing  lot,  when  required,  in  their  several 
and  respective  wards,  and  to  none  other  whatsoever.*'  In 
Rex'v,  The  Mayor  and  Aldermen  of  London  {c).  Lord 
Tenterden,  C.  J.,  referring  to  the  above  statute  as  settling 

(a)  Evidence  was  g^ven  of  die  Vaughanf  Js.,    PvlUf    Bclkmii 

customs  down  to  that  time.  Gumey  and  Aldenomj  Bs. 

(6)  June  3,  before  Tindalf  C.  J.,  (c)  3  B.  &  Ad.  355. 
Tarkj  Gaicleef   BoiafiQuet,   and 


TRINITY  T£aM^  VI  WILL.  IV.  877 

the  mode  of  election,  observed,  **  it  is  impossible  to  say  i836. 
that  any  mode  of  election,  otherwise  than  according  to  the 
right  so  settled  and  ordained,  can  be  a  good  election/*  Se- 
condly, The  by-law  of  the  13  Atm.,  which  enacts  that 
one  person  only  shall  be  elected  and  returned  to  the  court 
of  mayor  and  aldermen,  and  shall  be  by  them  admitted,  had 
the  effect  of  abolishing  the  alleged  customs.  The  by*law8 
of  the  city  of  London  have  a  peculiar  force,  which  is  quite 
sufficient  to  operate  in  the  manner  now  contended  for; 
HuUkins  y.  Player  (a).  Thirdly,  the  evidence  tendered  in 
support  of  Mr.  Scaks^s  fitness  ought  to  have  been  received. 
The  defendants  have  not  an  arbitrary  power  to  reject,  and  as 
they  have  joined  issue  as  to  his  fitness,  it  should  have  been 
inquired  into:  Rex  v.  The  Bailiffs  of  Ipswich{b).  The 
cases  of  Rex  v.  The  Borough  of  Andover  (c):  Rex  v.  The 
Churchwardens  of  Thame  {d) ;  Rex  v.  The  Mayor  of  Sirat- 
ford'upon'Avon^e) ;  Rex  v.  The  Bishop  of  Gloucester  (f), 
are  not  in  point,  for  in  those  cases  there  was  a  power  of  re- 
moval at  pleasure. 

Sir  J.  Campbell f  A.  6.,  contrd.  The  II  Geo.  1,  c.  18, 
s.  7,  regulates  the  proceedings  of  the  wardmote  merely, 
leaving  the  power  of  the  court  of  mayor  and  aldermen,  after 
three  rejections  of  a  person  deemed  by  them  unfit,  exactly 
as  it  was.  Nor  does  the  by-law  of  the  IS  Ann.  apply,  for 
it  merely  revives  the  ancient  practice,  by  which  the  wards 
elected  one  alderman  instead  of  returning  two,  of  whom 
the  court  of  mayor  and  aldermen  was  to  select  one.  And  if 
it  did,  it  could  not  have  the  force  of  abrogating  an  esta- 
blished custom  ;  Rex  v.  Cutbush{g)  and  Newling  v.  Fran- 
cis (h).  Lastly,  if  there  was  a  custom  for  the  court  of  mayor 
and  aldermen  to  reject  a  person  who  was  unfit,  according 
to  their  judgment,  the  issues  joined  as  to  the  fitness  of  Mr. 
Scales  were  quite  immaterial,  and  the  evidence  in  support 

(o)  Sir    O.  Bridgman's  Judg-         (e)  1  Lev.  291. 
ments,  ^73.  (/)  S  B.  &  Ad.  158. 

(6)  9  Ld.  Raym.  1240.  (g)  4  Barr.  S204. 

(c)  1  Ld.Rajm.  710.  (A)  3  T.  B.  180. 

(iQ  1  Stra.  115. 
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1836.  of  it  was  properly  rejected;  Cossey  v.Digg€9ts(a).     Tliat 

^'^^^^^  these  issues  were  immaterial  is  manifest  from  Rex  v.  The 

V,  Mayor  and  Aldermen  of  London  (6).    [  Parke  B.  referred  to 

JoHMSOir.  potcc//  V.  Softnett  (c). 

Erie,  in  reply.  If  the  court  of  mayor  and  aldermen  are 
to  be  allowed  arbitrarily  to  determine  upon  the  fitness  of 
the  person  returned  to  them,  without  assigning  any  grounds, 
they  have  virtually  the  power  of  electing  all  the  aldermen  of 
the  city.  As  issue  had  been  joined  on  the  fitness  of  Mr. 
Scales,  his  lordship  was  bound  to  try  the  issue  and  hear  the 
evidence;  Bowman  y.  Rostrow^d).  The  power  of  altering 
the  customs  of  the  city  by  a  by-law,  is  itself  one  of  its 
established  customs ;    Citt/  of  Colchester  v.  City  of  LoH' 

^^''W-  Cur.adv.vull. 

TiNDAL,  C.  J.,  in  this  term  (June  8th),  delivered  the 
judgment  of  the  Court, — This  case  comes  before  us  on  a 
bill  of  exceptions,  tendered  to  Lord  Denman  on  the  trial  of 
this  cause,  by  the  counsel  of  the  party  on  whose  relation 
the  information  proceeded. 

The  exceptions  taken  to  the  direction  of  the  Lord  Chief 
Justice  to  the  jury  were  two;  first,  that  he  refused  to  allow 
witnesses  to  be  examined  in  support  of  the  issues  raised 
upon  the  pleadings  with  respect  to  Michael  Scales  being 
an  able  and  sufficient  citizen  and  freeman  of  the  city  of 
London,  and  a  fit  and  proper  person  to  support  the  dignity 
and  discharge  the  duties  of  an  alderman  of  that  city,  and 
that  he  wholly  discharged  the  jurors  from  giving  any  verdict 
tipon  those  issues;  and  secondly,  that  the  Lord  Chief  Jus<» 
tice  directed  the  jury  that,  if  they  thought  the  customs  set 
forth  in  the  first  and  second  pleas  had  existed  from  time 
immemorial  down  to  the  year  1689»  the  1 1  Geo.  1,  c.  18, 
did  not  put  an  end  to  such  customs,  and  in  that  case  they 
should  find  a  verdict  for  the  defendant,  on  the  four  issues 
first  in  order  on  the  record. 

(a)  2  B.  &  A.  546.  (d)  1  Hanr.  &  Woll.  2«8. 

(6)  3  B.  &  Ad.  255.  (e)  1  W.  Jones,  340. 

(c)  1  Bligb,  N.  S.  545. 
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It  will  be  more  desirable,  in  the  first  place,  to  state  our        i8S6. 
opinion  as  to  the  second  exception,  as  the  judgment  formed 
by  us  on  that  exception  will  form  the  groundwork  of  the     ' '"v." 
opinion  at  which  we  have  arrived  upon  the  subject  of  the      Johkson. 
first. 

The  custom,  which  forms  the  subject  of  the  first  and 
third  issues,  is  a  custom  that  the  court  of  mayor  and  alder- 
men, from  time  immemorial,  have  had  the  cognizance  and 
determination  of  the  election  and  return  of  every  person 
elected  into  any  place  or  office  at  any  wardmote  court, 
whenever  the  merits  of  such  election  were  brought  into 
question,  and  of  examining  and  determining  whether  any 
person,  returned  to  them  as  an  alderman  of  any  ward  of  the 
city,  is,  according  to  the  discretion  and  sound  consciences 
of  the  mayor  and  aldermen,  a  fit  and  proper  person,  and 
duly  qualified  on  that  behalf.  The  custom  which  forms 
the  subject  of  the  second  and  fourth  issues,  is  a  custom 
that,  whenever  it  should  happen  that  the  inhabitants  of  any 
ward  should  three  times  return  to  the  court  of  mayor  and 
aldermen  the  same  person  to  be  an  alderman  of  any  such 
ward,  who  should,  according  to  the  former  custom,  be 
adjudged  and  determined,  according  to  the  discretion  and 
sound  consciences  of  the  mayor  and  aldermen,  not  a  person 
fit  and  proper  to  support  the  dignity  and  discharge  the 
duties  of  the  place  and  oflice  of  an  alderman  of  the  said 
city,  upon  three  such  several  returns,  that  the  Court  may, 
for  remedy  in  that  behalf,  nominate,  elect,  and  admit  a  fit 
and  proper  person,  being  a  fireeman  of  the  said  city,  out  of 
the  body  of  the  whole  citizens,  to  be  an  alderman  of  such 
ward  so  made  destitute  of  an  alderman. 

The  first  custom  set  up  is,  therefore,  a  custom  to  approve 
or  reject :  the  second  is  a  custom  to  nominate  and  elect,  in 
case  the  same  person  is  three  times  returned  by  the  ward- 
mote, and  three  times  rejected  as  unfit  by  the  court  of 
mayor  and  aldermen. 

Now  the  only  exception  taken  to  the  direction  of  the 
Lord  Chief  Justice,  which  goes  to  the  validity  of  the  cus- 
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toms  above  set  forth,  is,  that  the  statute  11  Geo.  1,  c.  18, 

_  is  in  direct  contravention  of  these  customs,  and  in  effect 

The  Kino      ,         .  ,    .  .  . 

V.  has  abrogated  them  altogether. 

Johnson.  fo  the  validity  of  the  first  custom  but  little  objection 
was  made  in  the  course  of  the  argument.  Indeed  after  the 
determination  of  the  case  of  The  Mayor  and  Aldermen  of 
London  {a),  where  the  legality  of  the  custom  of  approval  or 
rejection  was  brought  distinctly  before  the  Court  of  King's 
Bench,  it  is  impossible  to  contend  that  it  was  not  a  legal 
custom  still  existing  in  full  force,  notwithstanding  the  sta- 
tute of  Geo.  1.  The  question,  therefore,  principally  turns 
upon  the  effect  of  the  statute  as  to  the  custom  secondly  set 
forth.  Now  we  think  that  custom,  considered  in  itself,  is 
a  legal  and  reasonable  custom,  supplying  a  remedy  where 
an  evil  is  likely  to  occur  from  the  exercise  of  the  custom  to 
approve  or  reject,  and  without  which  remedy  the  first  would 
become  neither  useful  nor  reasonable,  from  the  conse- 
quences that  might  be  expected  necessarily  to  follow*  in 
many  instances,  from  its  exercise.  The  question  therefore 
becomes  this,  whether  this  custom,  in  the  second  plea,  is 
repealed  by  the  statute  11  Geo.  1.  And  we  are  all  of 
opinion  that  it  is  not  in  any  way  affected  thereby. 

That  statute  was  passed  principally  for  the  purpose  of 
regulating  the  course  of  elections  which  take  place  at  the 
wardmotes  of  the  city,  both  of  citizens  to  serve  in  parlia- 
ment, of  mayors,  and  other  oflScers ;  and,  as  the  first  section 
expresses,  ''  of  aldermen  and  common  councilmen,  chosen 
at  the  respective  wardmotes  of  the  said  city;"  and  the  first 
six  sections  of  the  statute  are  exclusively  occupied  with 
regul^ions  as  to  the  mode  of  taking  the  poll.  The  seventh 
section,  after  reciting  that  divers  controversies  and  disputes 
had  arisen  in  the  city  of  London,  touching  the  right  of 
election  of  aldermen  and  common  councilmen  for  the  re- 
spective wards  of  the  city,  enacts  that,  after  the  day  therein 
specified,  the  right  of  election  of  aldermen  and  common 
councilmen  for  the  several  and  respective  wards  of  the  city, 

(a)  3  B.  &  Ad.  255. 
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shall  belong  and  appertain  to  freemen  of  the  said  city,  1836. 
being  householders,  and  paying  scot  and  bearing  lot  when 
required,  and  to  none  other  whatsoever.  The  seven  fol- 
lowing sections  contain  provisions  as  to  particular  cases  of 
qualifications  for  voting  at  such  elections;  and  the  sections 
which  follow  are  foreign  altogether  to  the  subject-matter 
of  the  present  inquiry.  So  that  the  statute,  taken  alto* 
gether,  is  no  more  than  an  enactment  that  the  right  of 
electing  aldermen,  amongst  other  officers,  shall  be  by  the 
freemen  of  the  city,  being  householders,  at  the  wardmotes 
of  the  respective  wards;  the  poll  to  be  taken,  and  the  right 
of  voting  to  be  determined,  in  the  manner  and  under  the 
regulations  described  in  the  act. 

Now  the  ancient  customs,  which  are  the  subject  of  the 
present  discussion,  have  themselves  been  confirmed,  amongst 
the  other  ancient  by-laws  and  customs  of  the  city,  by  par- 
liament. And  the  first  observation  that  arises  thereupon 
is,  that  as  these  customs  were  in  full  operation  at  the  lime 
of  the  statute,  and  as  the  statute  is  altogether  silent  about 
the  powers  of  the  court  of  lord  mayor  and  aldermen,  there 
is  nothing  that  can  be  construed  into  a  repeal  of  either  of 
the  customs.  In  the  next  place,  it  is  to  be  observed  that 
the  exercise  of  this  custom  is  in  no  way  inconsistent  with 
the  statute ;  for  the  custom  does  not  begin  to  operate  until 
after  the  statute  and  all  the  provisions  contained  in  it  have 
had  their  full  operation  and  effect.  The  alderman  must 
be  first  elected  at  the  wardmote,  by  the  electors,  qualified 
according  to  the  provisions  of  the  statute,  at  a  poll  taken 
in  the  manner  therein  prescribed,  before  he  can  be  returned 
to  the  court  of  mayor  and  aldermen  for  approval  or  rejec- 
tion. Then  it  is,  for  the  first  time,  that  the  two  ancient 
customs  begin  to  have  their  force.  They  contain  a  mode 
of  trial  of  the  fitness  of  the  return,  made  under  the  statute, 
after  the  election  has  taken  place,  and  apply  to  a  point  of 
time  which  is  altogether  out  of  the  provisions  and  even 
contemplation  of  the  statute. 

In  fact,  the  operation  of  the  two  customs,  which  are  to 
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1636.        hold  of  the  same  binding  force  as  acts  of  parliament*  is  this; 

y^^^^      that,  by  the  first,  the  election  which  has  taken  place  at  the 
V,  wardmote  is  annulled;  and,  by  the  second,  after  three  re- 

JottKBoir*  jections,  no  further  election  at  a  wardmote  can  take  place. 
Now  diese  provisions  are  not  at  all  inconsistent  with  a 
statute  which  only  professes  to  regulate  elections  in  the 
case  of  their  taking  place  at  a  wardmote  of  the  city. 

The  statute,  therefore,  and  the  two  ancient  customs,  may 
both  stand  well  together,  and  we  see  no  reason  whatever 
for  holding  that  the  customs  are  not  in  full  force,  notwitb* 
standing  the  provisions  of  the  act. 

It  was  further  insisted,  in  the  course  of  the  argument  on 
the  part  of  the  relator,  that  the  by-law  of  the  13  Ann.  had 
the  same  effect,  as  to  the  annulling  the  customs  set  forth, 
as  the  statute  has.  It  appears  to  us,  however,  to  be  unne- 
cessary to  give  any  other  answer  to  this  objection  than  that 
which  has  already  been  given  as  to  the  statute  of  G^.  1. 
Both  objections  stand  precisely  upon  the  same  ground ;  the 
only  difference  between  the  two  being  this,  that  whilst  the 
statute  is,  by  necessary  implication,  only  to  be  construed  as 
speaking  of  the  election  at  wardmotes  of  the  city,  the  by- 
law  is  confined  in  express  terms  to  that  mode  of  election. 

The  other  exception  tendered  to  the  Lord  Chief  Justice 
at  the  trial,  related  to  his  refusal  to  receive  evidence  ten- 
dered to  him  upon  the  several  issues  before  referred  to, 
and  discharging  the  jury  from  giving  any  verdict  on  the 
same. 

It  appears  to  us  that  the  four  issues  which  are  first  in 
order  upon  the  record,  having  been  found  in  favour  of  the 
defendant,  and  the  defendant  being  entitled,  in  our  opinion, 
notwithstanding  the  objections  which  have  been  taken,  to 
judgment  on  those  issues,  it  has  become  perfectly  immate- 
rial in  favour  of  which  of  the  two  parties  the  jury  might 
have  found  their  verdict  on  the  issues  in  question.  For 
the  fitness  or  unfitness  of  the  party  to  fill  the  office  of  alder- 
man, having  been  already  determined  by  a  Court,  not  only 
of  competent  but  exclusive  jurisdiction,  any  finding  of  a  jury 
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on  that  point  is  altogether  inoperative  and  useless.  If  this  1886. 
record  had  contained  a  verdict  in  favour  of  the  relator  upon 
these  issues,  we  should  have  allowed  the  defendant,  not- 
withstanding such  verdict,  to  enter  up  judgment  for  himself,  Johnsoh. 
and  it  is  therefore  unnecessary  to  say  that  we  cannot  agree 
to  send  those  issues  to  be  tried,  at  a  very  useless  expense, 
before  a  second  jury.  Indeed,  the  case  of  Powell  v.  San^ 
nettf  in  error  in  the  House  of  Lords  (a),  furnishes  a  decisive 
authority,  that  when  the  jury  have  found  their  verdict  on  all 
the  material  issues  joined,  the  remaining  issues  being  per* 
feetly  immaterial  as  between  the  parties,  the  jury  may  be 
discharged,  by  the  judge  who  tries  the  cause,  from  return- 
ing any  verdict  on  such  immaterial  issues,  without  the  con- 
sent of  the  parties. 

We  therefore  think  the  judgment  of  the  Court  of  King's 
Bench  must  be  affirmed. 

Judgment  affirmed. 

(a)  1  Bligh,N.S.55d. 
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«»«•  m  THE  EXCHEQUER  CHAMBER. 

(Error  from  the  King's  Bench.) 
John  Lumley  Savile,  Earl  of  Scarborotjoh,  v.  Doe 
on  the  demise  of  Frederick  Lumley  Savile,  Esq. 

Dev596  to  The  report  in  4  N.  &  M*  724,  refers  to  the  Durham 
reminder 'to  estates,  as  to  which  a  special  verdiQt  was  fpunciand  judg- 
trustees  to  ment  entered  for  the  defendant  in  the  Court  of  Pleas  of  the 
remainder  to'  coimty  palatine.  This  judgment  was  reversed  on  error  in 
his  first  and  ^^  ^jpg'g  Bench,  4  N.  &  M*  724.  There  were  tw©  other 
other  sons  **  •      xr         i  •  '^.t      • 

successively  in  actions  of  ejectment  for  lands  m  Yorkshire  and  Notting- 
tail  male;  re- 
mainder to  the  younger  brothers  of  R,,  soocessively,  with  the  liie  limttations ;  re- 
mainders over. 

The  will  contained  two  provisoes. 

1.  That  every  person  aad  persons^  who  by  virtue  ftf  the  will  sbotld  liaecime«Btilled 
to  part  of  the  lands  devised,  should,  within  two  years  after  he  and  they  should  severally 
become  entitled,  take  upon  himself  and  themselves  the  surname  of  S,  jointly  with  an? 
dignity  or  title  that  migpt  be  vested  in  him  or  them}  and  .should  cjuarter  $ht  anus  of  ^o. 
with  his  or  their  own  family  arms,  and  should  take  all  necessary  steps  for  that  purpose; 
and  in  case  any  such  person  or  persons  should  nq^lect  to  do  so,  then  tb^  IknitatioB  to 
him  or  them  (if  such  neglect  should  happen  within  the  Uvea  of  a/)y  of  the  tenaota  for 
life,  living  at  the  death  of  the  devisor,  or  within  twenty-one  years  after  the  death  ofUie 
survivor  of  thdni)  should  cease,  detersfiilW)  and  become  utwrly^oid,  aad  sha  leads 
should  thereupon  go  to  the  person  ^est  in  rea^ainder,  in  the  same  manner  as  if  such 
person  or  persons  so  neglecting  &c.,  being  tenant  or  tenants  for  life,  was  or  were  dead, 
or  being  tenant  or  ttnaats  in  tail,  was  or  were  dead  withvot  isSuo  loale; 

2.  That  if  the  title  to  an  earldom  (which  was  the  only  dignity  or  title  existing  in  the 
femily)  should  descend  to  any  of  thd  tenants  for  life  (within  any  of  the  fites,  &c.  to 
above),  then  and  in  saob  case,  aad  as  and  when  the  said  ti^  should  come  to  hinaor 
them,  the  estate  which  he  or  they  should  then  be  entitled  to  under  the  will,  should 
cense,  determine,  and  become  void,  and  the  same  should  thereupon  go  to  lAie  person 
and  persons  who,  ander  the  limitations  aforesaidf  should  then  be  next  in  remainder 
expectant  on  the  decease  and  failure  of  issue  male  of  the  person  to  whom  the  title 
should  so  descend,  in  the  same  roamner  as  such  pemoo  or  persons  so  in  remaindaras 
aforesaid  would  take  the  same  under  the  will,  in  case  he  or  th^  lo  whom  the  title 
should  come  was  or  were  actually  dead  without  issue,  such  person  and  persons  so  in 
remainder  complyios  with  the  above  proviso  aa  to  taking  the  saimasae  indarmfrof  & 

The  title  descended  to  R,  whilst  in  possession  of  the  lauds,  whereupon  his  next 
brother  J.  took  possession. 

J.  suffered  a  common  recovery,  in  which  the  lands  were  conveyed  by  lease  and  release 
to  J.  and  his  eldest  son  who  was  vouched  over,  but  not  J.  himself;  the  uses  of  the  re- 
covery were  limited  to  J.  for  life,  remainder  over. 

F.  (the  next  brother),  his  eldest  son,  afterwards  released  their  interest  to  trustees, 
who  were  strangers  in  interest,  upon  trusts  corresponding  to  the  uses  of  the  recovery ; 
and  F.  and  hi»  son  covenanted  with  the  trustees  against  incmnbnincas  and  for  Auther 
assurance. 

The  title  afterwards  came  to  S.,  against  whom  the  eldest  son  of  F.,  who  was  dead, 
brought  ejectment. 

Held,  (assuming  that  the  second  proviso  could  operate  more  than  once,  and  that  the 
plaintiff  was  not  estopped  by  his  deed,)  that  the  second  ph>viSo  created  no  n6w  ea«ates 
on  the  descent  of  the  title,  but  was  merely  a  clause  for  the  acceleration  of  the  estates 
limited,  which  were  defeated  by  the  recovery;  and  that  the  lessor  of  the  plaindfip  had 
therefore  no  title. 
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hamshire,  in  which  actions  the  same  special  verdict  was         laae. 


found,  and  judgment  entered  for  the  plaintiff  in  both  in  the 
Kiog^s  Bench  in  Michaelmas  term,  18d4,     The  defendant  Scarborough 
below  having  died,  the  present  plaintiff  in  error,  as  his  heir         ^* 
and  next  in  remainder,  brought  error  in  this  Court  on  the  </. 

judgment  in  ejectment  for  the  lands  in  Nottinghamshire.  Savjib« 

The  special  verdict,  with  consent  of  the  parties,  was 
amended  by  the  introduction  of  the  following  clause  of  the 
deed  of  lease  and  release  of  the  1st  and  2d  July,  1817(a). 

**  And  each  of  them  the  said  Frederick  Lutnley  tlie  elder 
and  Frederick  Lumley  the  younger,  so  far  as  relates  to  his 
own  acts  and  deeds  only,  doth  for  himself,  his  heirs,  exe- 
cutors, and  administrators,  covenant  and  declare  with  and 
to  the  said  B.  C.  and  P.  £•  O.  (6),  their  heirs,  executors, 
&c«,  that  they  the  said  Frederick  Lumley  the  elder  and 
Frederick  Lumley  the  younger  have  not,  nor  hath  either  of 
them«  at  any  time  heretofore,  done,  committed,  or  executed^ 
or  knowingly  or  willingly  permitted  or  suffered,  or  been  a 
party  or  privy  to  any  act,  deed,  matter  or  thing  whatsoever, 
whereby  or  by  reason  whereof  the  said  manors,  messuages, 
or  tenements,  &c.  hereinbefore  mentioned  and  intended  to 
be  hereby  granted,  released,  covenanted  to  be  surrendered 
and  assigned  respectively,  or  any  of  them,  or  any  part 
thereof,  are,  is,  can,  shall,  or  may  be  impeached,  charged, 
affected,  or  incumbered,  in  title,  estate,  or  otherwise  how- 
soever, or  whereby  the  said  Frederick  Lumktf  the  elder 
and  Frederick  Lumley  the  younger,  or  either  of  them,  are, 
18,  can,  shall,  or  may  be  prevented  or  hindered  from  grant- 
ing, releasing,  and  conveying  the  said  hereditaments  and 
premises  respectively,  in  manner  aforesaid,  according  to  the 
true  intent  and  meaning  of  these  presents :  And  further, 
that  the  said  Frederick  Lumley  the  elder  and  Frederick 
Lumley  the  younger,  and  each  of  them,  their  and  each  of 
their  heirs,  and  all  and  every  persons  and  person  having,  or 
lawfully  or  equitably  claiming,  or  who  shall  or  may  at  any 
.time  or  times  hereafter  have,  or  lawfully  or  equitably  claim 

^)  4  N.  &  M.  Td9.     {h)  The  trustees,  who  were  straogers  in  interest. 
3m2 
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1836.        any  estate,  right,  title,  trust,  or  interest  in,  to,  or  out  of  the 

^^^^'^^^       said  hereditaments  and  premises  hereinbefore   mentioned 

Scarborough  ^^^  hereby  granted  and  released,  covenanted  to  be  surren- 

^'  dered  or  assigned  respectively,  or  any  of  them,  or  any  part 

d.  or  parcel  thereof  respectively,  by,  from,  or  under,  or  in 

Savile.       jj^ygj  f^jj.  ^^^^  Qj.  gjtjjg,,  ^f  them,  or  by,  from,  or  under  their 

or  either  or  any  of  their  right,  title,  estate  and  interest,  shall 
and  will  from  time  to  time,  and  at  all  times  hereafter,  at 
the  request  of  the  said  B.  C.  and  P.  E.  O.,  their  heirs,  exe- 
cutors, administrators,  or  assigns,  but  at  the  costs  and 
charges  of  the  said  John  Lumley  Savile,  his  heirs,  exe- 
cutors, or  administrators,  make,  do,  acknowledge,  levy, 
suffer  and  execute,  or  cause  and  procure  to  be  made,  done, 
acknowledged,  levied,  suffered,  and  executed,  all  and  eveiy 
such  further  and  other  lawful  and  reasonable  act  and  acts, 
thing  and  things,  conveyances,  surrenders,  assignments,  and 
assurances  in  the  law  for  the  further  and  better,  more  per- 
fect and  absolute,  conveying  and  assuring  of  all  and  singular 
the  said  hereditaments  and  premises  hereinbefore  mentioned 
and  hereby  released,  covenanted  to  be  surrendered  and  as- 
signed respectively,  or  intended  so  to  be,  with  their  and 
every  of  their  appurtenances,  unto  and  to  the  use  of  the 
said  B.  C.  and  P.  E.  O.,  their  heirs  and  assigns,  in  manner 
and  upon  the  trusts  aforesaid,  be  the  same  by  fine  or  fines, 
common  recovery  or  common  recoveries,  or  any  other 
matter  of  record,  or  otherwise  howsoever,  as  by  the  said 
B,  C,  and  P,  E.  O.,  or  either  of  them,  their  or  either  of 
their  heirs  or  assigns,  or  their  or  any  of  their  counsel  in  the 
law,  shall  be  reasonably  devised  or  advised  and  required.'* 

Sir  W.  W.  Follett  for  the  plaintiff  in  error.  The  inten- 
tion of  the  testator  must  be  gathered  from  the  will  itself, 
without  reference  to  subsequent  events. 

The  plaintiff^  in  error  relies  upon  five  points. 

I.  The  proviso  for  shifting  the  estates  on  the  desolation 
of  the  title  could  not  operate  more  than  once,  and  having 
operated  on  the  devolution  of  the  title  on  Earl HtVAim/, 
was  at  an  end. 


« 
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IL  Assuming  that  the  proviso  could  operate  more  than 
once,  still  upon  the  title  devolving  on  a  tenant  for  life,  the 
estates  of  his  sons  were  not  made  to  cease. 

III.  If  the  plaintiff  in  error  should  not  succeed  on  the 
above  points,  still  the  proviso  created  no  new  interests,  but 
merely  gave  a  determinable  quality  to  the  estates  avoided, 
BO  as  to  accelerate  and  bring  into  possession  the  estates  in 
remainder,  and  therefore  the  recovery  barred  those  estates  in 
remainder. 

IV.  Even  if  it  did  create  new  interests,  they  were  barred 
by  the  recovery. 

V.  Ai  all  events,  the  lessor  of  the  plaintiff  was  precluded 
by  the  deeds  of  1817  from  maintaining  the  action. 

I.  It  is  submitted  that  the  proviso  is  to  divest  interests 
already  vested.  If  not,  therefore,  wholly  void,  it  must  be 
construed  most  strictly.  In  Doe  v.  Yates  (a),  where  the 
question  was  as  to  the  estate  going  over  on  the  neglect  of 
certain  persons  to  bear  the  name  of  the  testator,  Lord  Ten- 
terden  says,  "  We  are  to  consider  that  this  is  a  proviso  in- 
troduced to  defeat  an  estate  already  vested,  for  the  breach 
of  a  condition  subsequent,  and  is  in  the  nature  of  a  for- 
feiture, and  consequently  that  the  words  of  it  must,  accord* 
iog  to  general  rules  and  principles,  be  construed  strictly, 
and  effect  nmst  not  be  given  to  it,  unless  the  supposed 
intention  of  the  testator  be  expressed  in  plain  and  unambi- 
guous language."  The  question  will  turn  upon  the  con- 
struction of  the  proviso.  It  was  assumed  in  the  Court 
below  (b)  to  have  been  the  testator's  intention  that  the  title 
and  the  estates  should  never  be  united  in  the  same  indi- 
vidual ;  but  there  is  nothing  of  the  kind  in  the  will.  On 
the  contrary,  the  name  and  arms  clause  rather  contemplates 
that  the  estates  would  be  united  with  some  dignity  or  other, 
and  there  was  no  other  in  the  family  besides  the  earldom. 
At  all  events^  it  is  for  the  other  side  to  shew  that  the  union 
wa;^  never  to  take  place.  This  case  might  have  happened. 
The  defendant  below  might  have  died  in  the  lifetime  of 
Richard  his  elder  brother,  leaving  no  son  but  a  grandson. 

(fl)  5  B.  &  Aid.  544 ;  S.  C.  J  D.  &  U.  187.  (fi)  *  N.  &  M.  7^2. 
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18S6.        Richard  might  then  have  died,  and  the  title  and  estates 

^^^      would  have  been  united  m  the  grandson^for  there  is  nothing 

SoABBORouoB  in  the  proviso  to  extend  the  case  to  a  grandson.    Again*  on 

jj^2  the  death  of  the  grandson  the  title  and  the  estates  might  at 
d,  one  and  the  same  instant  have  devolved  on  a  second  son  of 

the  defendant  below.  In  that  case  would  the  estates  have 
shifted?  So  again,  under  the  ultimate  reversion  to  the 
right  heirs  of  the  testator,  the  estates  and  the  tide  might 
have  been  vested  in  the  same  individual.  Then  as  to  the 
language  of  the  proviso,  the  words  are  ''  then  and  in  such 
case  and  as  and  when  (a)/'  which  cannot  be  read  ''  whea 
and  as  often  as  from  time  to  time/'  or  "  then  and  in  eadi 
such  case/'  Then  there  is  the  word  "  person"  in  the  sin- 
gular number.  The  clause  may  be  contrasted  with  the 
name  and  arms  clause,  where  the  testator  has  clearly  es^ 
plained  his  intention  to  include  every  person  upon  whom 
the  estates  should  from  time  to  time  devolve.  When  it  is 
intended  that  estates  shall  shift  more  than  once,  the  inten* 
tion  18  commonly  expressed  in  unambiguous  language,  as 
will  be  found  in  the  most  approved  forms  (6).  There  is 
here  no  necessary  implication  that  the  estates  should  shift 
more  than  once;  Drivers,  Frank  (c),  Wilkinson  v.  Adam  (d), 

II.  Had  the  title  devolved  on  a  son  of  the  defendant 
below,  it  is  admitted  that  the  estates  would  have  gone  to 
the  son's  brother,  and  that  the  other  sons  of  the  defendant 
would  not  have  been  exduded.  Why,  therefore,  should  the 
devolution  of  the  title  on  the  defendant  as  tenant  for  life, 
instead  of  on  one  of  his  sons  as  tenant  in  tail,  occasion  any 
difference  ?  Why  in  that  case  should  all  the  s<mis  be  ex- 
cluded ?  Under  the  first  branch  of  the  proviso,  it  is  dear 
the  estate  of  the  defendant  only  would  have  ceased,  and  llie 
latter  branch  must  be  considered  ambiguous  and  uncertain. 

III.  It  has  been  conceded,  and  will  not  be  disputed,  that 
all  the  remainders  were  vested.  On  that  there  can  be  no 
doubt.  This  is,  then,  the  common  case  of  a  recoveiy  by  a 
tenant  in  tail,  with  the  concurrence  of  the  tenant  for  life,  in 

(fl)  4  N.&  M.  727.  (c)  3  M.  &  S.  31,  36. 

(6)  1  Sand.  Uses,  382, 4lh  ed.  (</)  1  Ves.  &  B.  465. 


EASTER  TERM,  VI  WILL.  IV,  9B9 

posaessioD,  barring  all  Ihe  remainders.     But  then  it  ia  said,        1836. 
that  tbe  proviso  created  new  interests ;  that  the  several  par-      "^^7^!- 
ties  in  remainder  bad,  in  addition  to  their  vested  estates  in  ScAHBoitouau 
remainder,  other  interests  as  possibilities  by  way  of  execu-  ^'^^ 

tory  devise  or  shifting  use.     This  is  assumed  in  the  argu-  d, 

ment,  and  in  the  judgment  of  the  Court  below,  and  was  not 
supported  either  by  authority  or  argument.  It  will  be 
shewn,  that  no  new  interests  were  created,  but  one  set  of 
estates  only,  namelyy  remainders  to  come  into  possession, 
either  on  the  natural  determina^n  of  the  prior  estates,  or 
upon  their  earlier  determinataon  by  tbe  devolution  of  the 
earldomr. 

If  the  testator'a  intention  tan  be  acxromplished,  by  hold- 
ing that  remainders  only  were  created,  then  the  Court  ia 
bound,  by  the  rulea:  of  law,  to  treat  the  estetes  as  remain- 
ders, and  not  as  executory  devises,  or  shifting  uses.  Thene 
is  notbiDg  to  prevent  the  intention  being  accomplished  by 
means  of  remainders,  and  those  only.  T%ere  is  no  tieoea- 
•ity,  io  order  to  carry  his  intention  into  effect,  to  nuUify,  on 
every  shifting,  all  the  limita/tions  of  the  will,  and  to  cieatC'a 
thorough  and  complete  new  series.  In  any  poist  of  view 
tbe  supposed  intention  of  tbe  testator  could  bedeCceted  by 
a  recovery.  It  is  admitted,  that  tbe  present  olaimant,  should 
be  succeed,  could*  as  being  tenant  in  tail  in  possession,  bar 
tbe  further  operation  of  the  proviso. 

If  an  interest  can  be  supported  as  a  remainder,  the  law 
will  not  allow  it  to  take  effiect  by  way  of  executory  devise 
or  shifting  use;  Purtfoyyi.  Rogers  (a),  and  Sugden^s  note  to 
OilbM'a  Uses,  p.  171. 

Is  there  any  thing  to  prevent  the  present  limitations  ope- 
rating throughout  as  remainders  ?  This  is  not  a  case,  where 
the  property  is  carried  over  to  a  new  family,  having  no  an- 
tecedent interests  to  teke  effect  on  the  natural  determmation 
of  the  eatates,  though  even  in  such  a  case  it  is  not  admitted 
that  the  parties  would  have  taken  by  executory  devise  or  ahift^ 

(a)  9  Saund.  Rep.  380,  and  cases  in  note  (h)  at  p.  888. 
(6)  1  Edeu,  Ch.  C.  34. 
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i§S6.        log  use.    Bat  heretbe  takers  hare  prior  mterafts,  the 

^***^'*'***      sion  imder  which  the  testator  simply  meant  to  accelerate. 

ScAftsoEovoH       There  is,  toO|  another  rule,  that  whenever  a  limits  ion* 

«•  can  be  held  to  be  vested,  it  shall  be'  so,  rather  than  cootei-- 

Dob 
di  gent;  Driver  v.  Frank  {a);  and  in  the  present  case  tfa^e 

•.AviLB.  gj.^  ^^  words  of  contingency.  Under  the  first  words  of  de- 
vise, the  gifts  would  be  clearly  vested,  and  the  subseqneot 
proviso  merely  gives  them  adetennrbable  quality. 

Some  more  simple  cases  may  be  put* 

Suppose  an  estate  were  given  to  A.  in  tail,  and  if  he  died 
without  issue,  over  to  fi.  in  fee,  with  a  proviso  that,  if  ^« 
married,  then  his  estate  should  cease,  and  B,  thereupon 
take  as  if  it.  were  dead,  wichont  issue.  The  remainder- 
man B.  would  not  take  two  interests,  one  to  deternfcine  on 
A.  dying  without  issue,  and  another  to  arise  by  way  of  exe- 
cutory devise,  or  whatever  it  might  be,  on  A.  marrying:. 
Suppose  a  man  to  devise  to  his  wife  for  iifs,  end  after  her 
death  to  C.  in  fee,  with  a  proviso  that,  if  she  married  again, 
her  estate  should  cease,  and  it  should  go  over  as  if  she  were 
dead,  C.  would  take  no  other  than  vested  remainders  ott 
the  happening  of  either  event. 

The  anthorities*  are  all  adverse  to  an  opposite  doctrine. 
In  ScoftaBtica's  ease  (Netm  et  uw.  v.  Lark)(b)  the  feels 
were  these  t  Henry  C/erk  devised  to  bis  son,  John  Ckrk, 
in  tail  male,  with  remainder  to  testatcnr's  son,  Franeis,  m 
tail  male,  with  remainder  to  testator's  daugtiter,>  Scoloitiea, 
(one  of  the  plaimifFs,)  in  tail  imde,  with  remainders  over  in 
tail,  and  tlie  final  reiriainder  in  fee  to  one  of  the  city  com- 
panics,  with  the  following  clause:  ''  I  would  none  of  the 
entailees  8lc.  to  alien,  bargain,  sell  &c.,  but  every  one  suc- 
cessively shall  use  and  take  the  commodity  and  profit  of  the 
same  8cc.  Aooording  to  which,  my  devise,  I  wilt  that,  if 
any  of  the  said  persons  before  entailed,  or  their  heirs,  do 
&c.  mortgage,  bargain,  sell  Sic,  then  and  firom  thenoefoitfa 
all  and  every  such  person  and  persons,  and  his  or  their  heirs, 
shall  forthwith  be  clearly  excluded  as  touching  the  said  en* 
tail  of  mine,  and  the  conveyance  by  words  aforegoing  of  the 
(a)  3  M.  &  S.  32.  (6)  Plowden,  406. 
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eotail  of  my  said  lands  and  tenenents  lowank  him  or  them        laMU 


to  be  of  no  force,  benefit,  or  advantage  towafds  bim  or  theniy       ^  _,   « 

EAn ,  or 
but  tbe  same,  my  lands  and  tenements^  immediately  to  de«  SajsjUMMMWAiir 

scend  and  come  unto  die  party  nest  in  tail,  unto  him  or         ^' 

them,  at  effectuaUy  as  if  such  disorderous  person  or  persona  d, 

had  never  beenmindbdof  in  this  my  present  testament  and        ^^^^ 

last  wiU."    Such  a  proviso  against  alienation  would  not  be 

supported  now ;  but  as  it  was*  assufned  to  be  good  in  that 

case,  the  construction  put  upon  it  by  tbe  Court  is  available. 

Jokn  (being  in  possession), and  JVoncisy  for  300/., covenanted 

with  tbe  defendant,  Lark,  that  JoAn,  and  Joom  hift  wife, 

would  levy  a  fine  to  Lark,  and  that  afterwards  a  recovery^ 

should  be  had  against  Lark,  in  which  recovery  he  should 

vouch  Jokn,  who  should  vouch  Francis,  who  should  vouoh. 

the  common  vouchee,  and  John  gave  Francis  40/.  for  hia 

coBconreace.    The  fine  and  recovery  were  levied,  and  auC* 

fered  accordingly.    Jvhn  then  died  without  issue^  wthereiMir 

tbe  plaiatifFs  cbimed.    AH  the  judges  agreed,  l^at  the  acts; 

done  were  within  the  clause.    "  But  the  great  doubt,  was,  - 

whether  the  penalty,  which  Henry  Clerk  has  added  to  the 

act  done,  to  take  away  the  tail,  be  a  condition>or  aUmttatioiit  * 

and  no  condition,  and  how  it  stands  with  latw,  and  who  shall 

defeat  the  tails,  and  by  what  means.    And  as  to  this,  all  the 

justices  argued  that  it  is  no  condition  ;  for  if  it  should  be  a. 

condition,  and  should  be  broken  by  any  in  posseasion  or  in 

remainder,  then  the  beir,  to  whom  the  privity  of  eonditsona 

in  inheritanee  descends,  should  enter,  and  thereby  defeat  alt 

the  estates/*    Further,  **  it  was  moved,  that  if  the  penalty 

sfanll  not  amoMm  to  a  condition  containiag  a  re»entry,  whc«* 

ther  or  no  ic  shall  be  a  limitatioa  in  estate,  and  if  it  be  a 

limitation,  whether  entry  is  necessary  before  it  be  ended, 

and  whether  tbe  next  in  remmnder  be  privy  enoogh  to  mahe 

entry.''  And  as  to  this  all  tbe  justices  argued  that  the  clause 

in  the  will,  which  saith,  *'  that  the  person  mortgaging  or 

entangling  shall  be  clearly  discharged,  exdnded  and  dis^ 

missed,  toudiing  the  entail,  and  that  ^ke  conveyance  of  dm 

entail  shall  be  of  no  force,  benefit,  or  advantage^  towards 

him  or  them,  shall  be  taken  and  expounded  in  law  as  a 
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1886.  limitation ;  that  is  to  saj,  it  shall  be  tadien  in  sense  to  be  a 
devise  to  him  in  tail,  until  he  mortgage,  alien,  pledge,  en- 
tangle, incumber,  or  does  the  other  acts  there  expressed, 
and  when  he  shall  do  anj  of  these  acts,  then  the  estate  shall 
end  as  fully  as  if  he  had  died  without  issue  male ;  so  that 
after  the  act  done,  the  right  of  the  tail  shall  cease,  and  the 
tail  is  merely  dissolved.  As  if  land  is  given  to  a  man  in  tail 
as  long  as  J.  S.  shall  have  issue  of  his  body,  or  until  J.  S. 
shall  die  without  issue  of  his  body ;  then  if  J.  S«  dies  with- 
out issue,  the  land  shall  revert,  and  the  freehold  in  law  shall 
be  presently  cast  upon  the  donor,  so  Aat  he  has  tlie  posses- 
sion in  law  before  entry.  And  as  fully  is  the  estate  and 
right  of  the  entail  ended  in  this  case  here,  when  he  does 
any  of  the  acts ;  for  when  the  intent  is  shewn  by  words,  and 
the  words  are  not  aptly  put,  then  such  sense  ought  to  be 
put  upon  the  words  as  is  suitable  to  the  intent;  and  foras- 
much as,  in  sense,  such  words  amount  to  liaiitations,  tbej 
shall  be  taken  as  a  limitation,  and  especially  when  the  case 
is  upon  a  devise,  where  the  intent  only  is  regarded,  and  the 
words,  although  they  are  not  apt  in  law  for  the  matter,  shaU 
be  drawn  to  the  intent  »  •  ♦  *  * 

'  **  Wherefore,  inasmuch  as  it  appears  here  to  be  the  intent 
of  the  devisor,  that  he,  who  does  any  of  these  acts,  shall 
lose  his  estate  tail,  the  law,  which  is  desirous  that  the  in- 
tent should  be  observed,  says,  that  the  tail  is  limited  to  con- 
tinue until  the  act  prohibited  is  done ;  and  so  it  is  consonant 
to  law.  And  D^er  resembled  this  to  the  case  of  an  action, 
causa  matrimonii  praelocnti,  where  the  estate  shall  be  de- 
feated by  the  intent,  without  an  express  condition  in  deed. 
And  so  where  land  is  given  to  husband  and  wife  during  the 
coverture,  or  as  long  as  such  a  one  is  abbot  of  such  a  place, 
these  are  times  of  limitations,  and  the  estate  sb^  end,  if  die 
husband  or  wife  die  in  the  one  case,  and  if  die  abbot  be 
deposed  in  the  other  case.  And  Dyer  cited  a  ccmveyance, 
which  FitZ'JameSj  Chief  Justice  of  the  King's  Bench, 
caused  to  be  made  to  his  wife  in  anno  28  Henry  8,  which 
he  had  seen,  whereby  Elizabeth  his  wife  had  an  estate  for 
life,  with  remainder  over,  upon  condition  that  if  she  should 


EASTER  TERM,  VI  WILL.  IV.  893 

make  a  discontinuaiice  of  other  land,  which  was  assured  to        t836. 
her,  that  then  her  estate  should  cease,  and  he  in  remainder      ^'^^>^'''^ 
shonld  enter.     And  it  is  to  be  presumed,  that  he,  being  Scarborouoh 
Chief  Justice,  made  this  estate  with  the  assent  of  the  other  *• 

justices,  who  were  his  companions,  and  that  they  took  it  d. 

that  the  condition  there  expressed  was  not  a  condition,  but  ^^^^^^' 
a  limitation,  which  should  end  the  estate  of  his  wife,  so  that 
that  bemg  determined,  he  in  remainder  should  enter.  And 
if  it  shall  be  so  in  that  case,  where  it  was  by  deed,  k  fortiori 
shall  it  be  so  here,  where  it  is  by  last  will,  in  which  the  in- 
tent rules  the  words,  and  not  the  words  the  intent.  And  all 
the  justices  agreed  upon  the  matter  in  law,  viz.,  that  the 
said  clause  of  restraint  shall  be  a  limitation,  which  shall  de- 
termine the  estates,  and  not  a  condition  requiring  re- 
entry/' 

The  effect  of  the  proviso  in  the  above  case  came  before 
the  Courts  many  years  afterwards,  in  Sharinglou  v.  Minora  (a), 
where  a  subsequent  remainder^roian  recovered  on  the  for- 
feiture of  Seolastica.  Scolattica^%  case,  though  disputed 
on  other  points  (6),  in  Mary  Portington'bc^et^ud  Fearne's 
Contingent  Remainders,  259,  has  never  been  objected  to 
on  the  ground  that  it  should  have  been  there  held  that  new 
interests  w^e  created.  One  of  Lord  Cote's  objections 
was,  that  the  words  created  a  proper  condition.  However, 
at  this  day,  it  is  clear  his  view  on  this  point  could  not  be 
supported. 

A  like  doctrine  to  that  in  Sealaatica's  case  appears  in 
Zady  Arm  Fry's  case  (c).  It  arose  on  a  devise  to  the  tes- 
tator's grand-daughter  in  tail,  on  condition  that  she  married 
with  the  consent  of  certain  persons,  and  if  she  married  with- 
out such  consent,  or  died  without  issue,  then  to  another  in 
fee.  She  married  without  the  requisite  consent,  and  the 
remainder-man  recovered.  It  is  clear  the  judges  considered 
he  took  a  proper  remainder.  Thus  Rainsford  states  the 
first  question  made  to  have  been  ''  whether  the  words  in  the 

(fl)  Moore,  543.  ier  v.  Fry,  1  Mod.  86;  see  Fry  v. 

(6)  10  Rep.  40  b.  Porter,  1  Mod.  300. 

(r)  1  Vent.  199;  S.C.  as  For- 
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will;  whereby  the  marriage  of  the  defendant  is  Mstrained, 

^   ,   ^       make  a  condition  or  limitation  ?    If  a  condiiioo,  then  none 
Earl  of  .    . 

ScABBORooaH  but  the  heir  can  enter  for  the  breach.     Bat  it  is  ckar^  that 

Due         ^^y  ^^^^  ^  taken  aa  a  limkatioa  to  support  the  inti^t  of 
d.  the  devisor,  and  to  let  in  the  remainder,  which  he  Uaaits 


Savilk. 


over. 

The  opinion  of  Hale  C.  J',  w  more  full : — 

**  Here  is  an  estate  tail  devised  to  the  defendant,  subject 
to  limitations,  the  one  of  law,  vis*,  djing  without  issue; 
the  other  express  and  in  fact,  viz.,  marrying  without  the 
consent  &c.,  and  both  are  coupled  together;  so  thai  when- 
ever  she  marries,  without  consent  &c.,  her  estate  deter* 
mines,  and  is  transferred  to  him  in  remaindeiv  without  either 
entry  or  claim,  it  is  all  one  as  if  the  estate  had  been  devised 
to  her  for  life  in  tail,  and  if  she  marries^  then  to  remain, 
which  had  been  but  an  estate  qaaibdiu  sola  viaerii/' 

The  like  view  is  taken  in  Page  v.  Hnyward{a)j  cited  in 
Andrews  v.  Futham{b).  Id  n<o  one  of  these  cases  is  theie 
any  suggestion'  that  a-  ne^v  estate  was  created  on  the  hap* 
pening  of  the  particular  event.  The  proviso  or  clause  is 
considered  as  qunlifying  the  antecedeot  gift,  as  if  it  had 
been  expressly  isoorporated  with  it.  In  the  pitesent  case, 
the  tangnage  of  the  clause  leads  to  the  same  result*  The 
estate  is  directed  1o  go  to  the  person- or  pefsons  ''  next  in 
remainder,"  and  those  entitled  ^'  under  the  Umitations  afore* 
said,*'  and  **  in  the  same  manner"  as  they  would  have,  taken 
on  the  nertural  expiration  of  the  eslaites*  Willi  sespect  to 
the  argument  urged  below,  that  the  testator  intended  to 
create  new  interests,  siaee  he  directs  thai  the  peraoqs  to 
take  should  comply  with  the  antecedent  pre visioa-aa-  to  as- 
suming the  name  and  avms^  there  is  ne  force  in  the  ai^* 
ment.  The  prior  provision  directs,  that  every  ^^soo  en^ 
titled  ^*  by  virtue  of  this  my  wsH,"  shall  assume  the  namf 
and  arms.  This  would  extend  to  the  case  of  new  interests* 
In  any  view,  therefore,  the  particulnr  dense  i»  surplusage* 

It  is  for  the  other  side  to  explain  under  what  limitations 

(a)  2  Salk.  570.  (6)  Andrews,  268. 
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they  ctaiiB,  and  that  preoiselyi  and  not  to  leave  tlie  matter 

in  obscurity^  as  in  the  Court  below.  Do  they  maintain  that, 

on  the  title  devolving  on  JRichard,  all  the  limitations  were  Scabborouoh 

blotted  out  of  the  will,  and  a  new  entire  series  created,  with  ^* 

a  new  proviso ;  and  so  again,  on  the  title  devolving  on  the  d, 

defendant  below,  and  so  toties  quoties  ?  If  not,  how  do  they       ^^^'i*'* 

make  out  their  title  I   But»  on  the  contrary,  if  they  maintain 

this,  the  oonstnietiott  is  violent  and  improbable.     Though 

the  .prior  estates  only,  and  not  all  the  limitations,  are  directed 

to  cease,  and  the  estates  to  go  to  the  persons  next  in  re* 

mainder,  they  mmtain  that  every  limitation  of  the  will  is  to 

be  wiped  out,  and  all  the  litnttations  anew  created.    The 

Court  cannotarrive  at  this  conclusion,  unless  there  be  some 

iuvjoeible  rule  of  law  compelling  it. 

The  practice- of  conveyancers  is  entitled  to  some  weight. 
It  must  be  conceded  that,  when  framing  these  clauses,  they 
have  no  idea  of  creating  new  estates;  for  otherwise 'they 
would  direot  all  the  old  estates  to  cease,  and  not  merely  (be 
prior  estates  (a).  This  appears,  too,  from  a  passage  in  an 
unpublished  manuscript  of  the  late  Mr.  Butler^  which  has 
been  extensively  circulated  iu  the  profession,  *'  Mr.  Butler*^ 
Practioal  ObservaMns.''  The  passage  runs  thus :  **  When 
an  estate  is  limited  to  A,  for  life,  remainder  to  £•  in  fee, 
with  a  promo  to  determine  ^/s  life  estate,  on  Ibe  happen- 
ing  of  a  particular  event,  there,  on  die  happening  of  that 
event,  the  life  estate  determines,  and- the  remainder  over 
takes  immediate  effect  in  possession.  By  this  the  remainder 
takes  effect  in  possession*  before  the  natural  eipiration  of 
the  preceding  estate,  and  is  therefore  said  to  be  accelerated. 
It  is  sometimes  practised  in  these  cases,  to  insert  in  the 
okuse,  determining  4he  Kfe  estate,  a  deolaratioD  that,  on  the 
determination  of  that  life  estate,  the  lands  shall  immediately 
go  over  to  the  remflinder-nmn.  But  this  is  unnecessaryi  as 
by  the  cesser  of  the  life  estate,  the  remainder-man  immedi- 
ately becomes  entitled  in  possession." 

(a)  1  Sand,  on  tJseS;  Appendix,  No.  XL  4th  ed.  382. 
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1836.  This  passage  is  conformable  to  the  authorities,  which 

^^^^^^^^      shew  that,  when  a  particular  estate  is  avoided,  the  next  im- 
Earf  of  ^.  .    J        .^    ,_  .J  ^      ' 

Scarborough  mediate  remainder,  if  the  remainder-man  be  in  existence, 

^'  will  take  effect.     This  point  was  admitted  in  Avefyn  v. 

d.  Ward  {a).    The  same  doctrine  is  found  in  Finer's  Abridg- 

^^^''"-       ment,  •*  Remainder"  (G),  pi.  9 ;  in  Doe  d.  Kenri<^  v.  Lord 

W.  Beauclerk{b) ;  and  in  GuUivtr  v.  A9hly{c). 

IV.  But  if  new  interests  were  created,  the  recovery  would 
bar  the  whole.  A  recovery  bars  not  only  remainders,  but 
also  collateral  limitations,  which  would  determine  the  estate 
tail.  It  is  unnecessary  to  enter  into  the  question,  out  of 
whose  estate  the  interest  of  the  demandant  in  a  recovery 
arises.  It  may  be  conceded,  that  antecedent  estates  or 
charges  are  not  affected ;  or  estates  interposed  between  the 
estate  of  a  tenant  for  life,  and  the  interest  of  a  tenant  in 
tail.  It  is  contended  on  the  other  side  that  the  new  interest 
to  the  lessor  of  the  plaintiff  is  interposed  between  the  estate 
for  life  of  the  defendant  betow  and  his  son.  But  the  estate 
tail  of  the  son  was  to  be  determined^  together  with  the 
estate  for  life.  How,  therefore,  can  there  be  any  limitation 
interposed  between  two  determhied  Miateflf?  They  say,  in- 
deed, the  proviso  is  to  be  attached  separately  to  each  limi- 
tation, and  accordingly  to  the  estate  for  life  of  the  defewiaat 
below ;  but  even  concedhig  this  for  the  sake  of  aipiment, 
they  still  maintain,  that  not  only  the  life  estate,  but  the 
estate  tail  was  affected  by  it.  The  recovery,  therefore,  must 
bar  it.  The  lessor  of  the  plaintiff  takes  an  estate  subse- 
quent to,  and  expectant  upon,  the  determination  of  the 
estate  tail.  The  Court  below  held,  that  the  proviso  was 
barred  so  far  as  it  was  attached  to  the  estate  tail,  and  it 
is  submitted,  that  the  principle  on  which  this  opinion  was 
founded,  carried  to  its  proper  extent,  is  sufficient  to  produce 
a  decision  in  favour  of  the  plaintiff  in  error* 

The  authority  relied  on  by  the  other  side  is  jRoper  v. 


(a)  1  Ves.  sen.  442.  (c)  4  Barrows,  19S0;  S.Ct 

(6)  11  East,  66r.  Wm.  Black.  607. 
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Halifax  (a).  It  is  unnecessaryi  for  the  present  argument, 
to  dispute  that  case.  That,  howeveri  was  the  case  of  a 
power,  and  not  the  case  of  a  proviso  for  shifting  uses.  An 
appointment  under  a  power  is  deemed  to  precede  the 
limitations  which  it  supersedes,  because  it  operates  by 
virtue  of  the  instrument  creating  the  power ;  Iskerwood  v. 
Oldknow{b).  A  power  may  be  considered  in  many  points 
of  view  in  the  light  of  a  precedent  condition ;  but  a  proviso 
for  shifting  uses  is  in  the  nature  of  a  condition  subsequent. 
This  is  particularly  shewn  in  JRoy  v.  Pt4i7g(c),  where  a 
party  had  the  fee  coupled  with  a  power  of  appointment, 
and  it  was  held  that,  though  the  wife  originally  acquired  a 
right  of  d^weri  the  exercise  of  the  power  overreached  it. 
This  is  ooKitrary  to  the  rule  as  to  executory  limitations.  Buck- 
worth  v«  ThirMl{d) ;  Mooijf  v.  King{€).  Again,  the  inten- 
tion in  Bcptr  v.  Halifax  was  to  preserve  the  power ;  Earl 
of  Jer9ey.jf.  lkam{f)i  Tyrrell  v.  Marth(g)i  Davits  v. 
Bmh  (A).  In  Roper  v.  Halifax,  it  was  considered  on  all 
bands,  that  springing  uses  and  conditional  limitations  were 
subject  to  be  defeated  by  a  recovery.  The  other  side  have 
sot  been  able  to  find  any  case  of  a  shifting  use  or  a  con- 
ditional limitation  not  baving  been  bavred.;  and  they  even 
admit*  as  a  general  rule,  that  conditional  limitations  and 
shifting  uses  are  barred.  It  is  for  them,  therefore,  to  dis- 
tinguish, and  that  on  satisfactory  grounds,  the  present  from 
the  ordinary  cases. 

y.  1.  The  new  interest,  even  if  it  were  a  possibility, 
was  assignable;  Jones  v.  |{oe(t),  Doe  v«  Finch (Jk). 

2.  If  not  assignable,  it  was  releasable  to  the  person  hav- 
ing the  freehold ;  and  though  the  deed  purported  to  convey 
the  interest  to  trustees,  still  the  general  doctrine  is,  if  a 
deed  cannot  operate  in  one  way,  it  shall  in  another,  ut  res 

(a)  8  Taunt.  845.  {g)  3  Bing.  SI. 

(6)  3  M.  &  S.  882.  (A)  M'Clel.  &  Y.  68. 

(c)  5  B.  &  Aid.  661.  (i)  3  T.  R.  88;  8C«  pp.  93  and 

(d)  3  B.  &  P.  65«.  95. 

\e)  2  Bing.  447.  (ft)  4  B.  &  Add.  304. 

(/)  5  B.  &  Aid.  569. 
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1856.        Richard  might  then  have  died,  and  the  title  and  estates 

^||^^*T       would  have  been  united  in  the  grandson,  for  there  is  nothing 

SoABBORouoB  in  the  proviso  to  extend  the  case  to  a  grandson.     Again*  on 

jj^2  the  death  of  the  grandson  the  title  and  the  estates  might  at 
d,  one  and  the  same  instant  have  devolved  on  a  second  son  of 

the  defendant  below.  In  that  case  would  the  estates  have 
shifted?  So  again,  under  the  ultimate  reversion  to  the 
right  heirs  of  the  testator,  the  estates  and  the  title  might 
have  been  vested  in  the  same  individuaL  Then  as  to  the 
language  of  the  proviso,  the  words  are  ''  then  and  in  sock 
case  and  as  and  when  (a)/'  which  cannot  be  read  *'  when 
and  as  often  as  from  time  to  time,"  or  **  then  and  in  each 
such  case."  Then  there  is  the  word  ^  person"  in  the  sin- 
gular number*  The  clause  may  be  contrasted  with  the 
name  and  arms  clause,  wliere  the  testator  has  cleatlj  ex*- 
plained  bis  intention  to  include  every  person  upon  whoas 
the  estates  should  from  time  to  time  devolve.  When  it  is 
intended  that  estates  shall  shift  more  than  once,  the  inten^ 
tion  is  commonly  expressed  in  unambiguous  language,  as 
will  be  found  in  the  most  approved  forms  (6).  There  is 
here  no  necessary  implication  that  the  estates  should  shift 
more  than  once;  Dnt>er  v.  Frank  {c),  Wilkinson  v.  Adam  (d). 

II.  Had  the  title  devolved  on  a  son  of  the  defendant 
below,  it  is  admitted  that  the  estates  would  have  gone  to 
the  son's  brother,  and  that  the  other  sons  of  the  defendant 
would  not  have  been  excluded.  Why,  therefore,  should  the 
devolution  of  the  title  on  the  defendant  as  tenant  for  life, 
instead  of  on  one  of  his  sons  as  tenant  in  tail,  occasion  any 
difference  ?  Why  in  that  case  should  all  the  sons  be  ex- 
cluded ?  Under  the  first  branch  of  the  proviso,  it  is  dear 
die  estate  of  the  defendant  only  would  have  ceased,  and  the 
latter  branch  must  be  considered  ambiguous  and  uncertain. 

III.  It  has  been  conceded,  and  will  not  be  disputed,  that 
all  the  remainders  were  vested.  On  that  there  can  be  no 
doubt.  This  is,  then,  the  common  case  of  a  recovery  by  a 
tenant  in  tail,  with  the  concurrence  of  the  tenant  for  life,  in 

(fl)  4  N.&  M.  727.  (c;  3  M.  &  S.  31,  36. 

(6)  1  Sand.  Uses,  382, 4th  ed.  (d)  1  Ves.  &  B.  465. 
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possession,  barring  all  the  remainders.     But  then  it  is  said,        16S6. 
that  the  proviso  created  new  interests;  that  the  several  par-      ^\^' 
ties  in  remainder  bad,  in  addition  to  their  vested  estates  in  Scarborouou 
remainder,  other  interests  as  possibilities  by  way  of  execu-         ^^^ 
tory  devise  or  shifting  use.     This  is  assumed  in  the  argu-  d. 

ment,  and  in  the  judgment  of  the  Court  below,  and  was  not  a^'^* 
supported  either  by  authority  or  argument.  It  will  be 
shewn,  that  no  new  interests  were  created,  but  one  set  of 
estates  only,  namely,  remainders  to  come  into  possession, 
either  on  the  natural  determination  of  the  prior  estates,  or 
upon  their  earlier  determination  by  the  devolution  of  the 
earldom. 

If  the  testator'a  intention  can  be  accomplished,  by  hold- 
ing Ihat  remainders  only  were  created,  then  the  Court  is 
bound,  by  the  rules  of  kw,  to  treat  the  estetes  as  remain- 
ders, and  not  as  executory  devises,  or  shifting  nses*  There 
is  nothing  to  prevent  the  intendon  being  accomplished  by 
means  of  remainders,  and  those  only.  There  is  no  neces- 
sity, in  order  to  carry  his  intention  into  effect,  to  nuUify,  on 
every  shifting,  all  the  limitations  of  the  will,  and  to  cre^t&a 
thorough  and  complete  new  series.  In  any  point  of  view 
the  supposed  intention  of  the  testator  could  bedeCceted  by 
a  recovery.  It  is  admitted,  that  tbe  present  claimant,  should 
he  succeed,  could,  as  being  tenant  in  tail  in  possession,  bar 
the  further  operation  of  the  proviso. 

If  an  interest  can  be  supported  as  a  remainder,  the  law 
will  not  aUow  it  to  take  effiect  by  way  of  execuliory  devise 
or  shifting  use;  Purtfoyyi.  Rogers  (a),  and  Sugden's  note  to 
Gilbert's  Uses,  p.  171. 

Is  there  any  thing  to  prevent  the  present  limitations  ope- 
rating throughout  as  remainders  ?  This  is  not  a  case,  where 
the  property  is  carried  over  to  a  new  family,  having  no  an- 
tecedent interests  to  take  effect  on  the  natural  determination 
of  the  estates,  though  even  in  such  a  case  it  is  not  admitted 
that  the  parties  would  have  taken  by  executory  devise  or  shifts 

(a)  9  Saund.  Rep.  380,  and  cases  in  note  (&)  at  p.  888. 
(6)  1  Edeu,  Ch.  C.  34. 
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the  clause,  clearly  do  reach  the  case  of  a  use  which  had 
arisen  on  a  prior  descent  of  the  title,  and  the  clause  was 
obviously  thus  worded  with  the  view  of  reaching  and  in- 
cluding such  a  use. 

Some  reliance  has  also  been  placed  on  the  words  being 
that  the  estate  is  to  go  to  the  person  and  persons  who, 
under  the  limitations  aforesaid,  shall  then  be  next  in  re- 
mainder, 8cc.  And  it  is  contended  that  this  word  ''next," 
taken  in  connection  with  the  circumstance  that  the  proviso 
operated  once,  when  the  title  descended  on  Earl  Richard^ 
does  in  some  manner  throw  difficulty  in  the  way  of  the 
lessor  of  the  plaintiff.  Nothing,  however,  can  turn  upon 
the  word  '*next.**  The  estate  is  directed  to  go  to  the 
"person  and  persons^  iic.\  and  neither  the  word  "and,"  or 
the  plural  word  ''  persons,**  (the  limitations  of  the  will  be- 
ing all  in  tail  male,)  can  be  satis6ed  without  construing  the 
proviso  as  directing  that  the  estate  is  to  go  to  successive 
takers. 

III.  It  has  also  been  argued  that  upon  John  the  father 
becoming  Earl,  the  shifting  clause  would  carry  the  estate, 
not  to  the  lessor  of  the  plaintiff,  but  to  the  son  otJohn  the 
father.  To  this  it  is  a  conclusive  answer  that  the  proviso 
expressly  directs  the  land  to  go  to  the  person  and  persons 
next  in  remainder,  "expectant  on  the  decease  and  failure  of 
issue  male  of  the  person  to  %vhom  the  title  shall  descend." 

IV.  The  principal  question  is  as  to  the  operation  of  the 
recovery;  in  considering  which  it  is  to  be  kept  in  view  that 
John  the  son,  the  tenant  in  tail,  was  the  oiily  person  vouched 
in  the  recovery  ;  that  in  creating  the  tenant  to  the  praecipe, 
a  reversion  was  reserved  in  John  the  father,  the  tenant  for 
life;  and  that  such  reversion,  and  also  the  estate  of  the 
trustees  to  preserve,  were  indisputably  not  touched  by  the 
recovery. 

First.  It  will  be  convenient,  in  the  first  place,  to  consider 
the  effect  of  the  recovery,  supposing  the  proviso  had  been 
annexed  to  the  estate  for  life  only  of  John  the  father,  that 
is,  had  been  confined  in  its  operation  to  the  period  of  such 
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life  estate;  and  further,  tb^t  Frederick  the  son  (the  lessor        1836. 
of  the  plaintiff)  had  taken  no  ^estate  under  the  will  except      T*TT 
by  force  of  the  proviso.     On  this  supposition  the  case  Scabborouoh 
would  stand  thus:  to  John  the  father  for  life;  remainder         ^' 
to  trustees,  to  preserve  &c. ;  remainder  to  John  the  son  in  d. 

tail:  proviso,  that  if  in  the  lifetime  of  John  the  father  the  ^^^^^ 
title  shall  descend  upon  him,  the  land  shall  immediately  go 
over  to  Frederick.  Then  the  recovery  is  suffered  (as  be- 
fore stated)  by  John  the  son.  And  then  the  title  descends 
upon  John  the  father,  and  the  question  is,  whether  such 
recovery  has  barred  the  use  which  was  to  arise  under  the 
proviso  i  It  is  submitted  that  it  has  not,  on  the  ground 
that  such  use  was  antecedent  in  order  of  limitation  to  the 
estate  tail  of  which  the  recovery  was  suffered.  It  may  be 
stated  as  a  general  proposition,  that  the  only  cases  in  which 
a  recovery  by  tenant  in  tail  will  bar  a  springing  use  or  con- 
ditional limitation,  by  which  the  estate  tail  may  be  defeated, 
are  cases  where  the  springing  use  is  expectant  upon  the 
estate  tail,  and  comes  after  it  in  order  of  limitation. 

(1.)  Suppose  an  estate  limited  to  A.  in  tail,  with  a 
proviso  that  if  a  tree  falls,  the  land  shall  go  over  to  B.  and 
his  heirs.  Here  the  effect  is  the  same  as  if  the  limitations 
were  to  A,  in  tail  so  long  as  the  tree  stands,  and  on  the 
fall  of  the  tree,  to  B.  The  estate  limited  to  B.  is  subse^ 
quent  in  order  of  limitation  to  the  estate  limited  to  A.  It 
comes  itfier  the  estate  of  A.,  in  the  same  way  as  a  remain* 
der  over  would  come  after  such  estate,  and  a  recovery  by 
A.  will  bar  the  conditional  limitation  to  B.  This  is  in 
effect  Page  v.  Hayward  {a). 

But  suppose  an  estate  limited  to  A.  for  life,  remiiinder 
to  B.  in  tail,  with  a  proviso  that  if  a  tree  falls  during  the 
life  of  A.  all  the  limitations  shall  cease,  and  the  land  go  to 
C  and  his  heirs.  Here  the  effect  is  the  same  as  if  the 
limitation  were  to  A.  for  life  so  long  as  the  tree  stands;  if 
the  tree  falls  during  the  life  of  il.,  then  over  to  C,  and  in 

(fl)  2  Salk.  570. 
3  N  2 
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1836.         default  of  the  tree  falling  during  the  life  of  A.,  the  re- 

^^^r^'f^      roaioder  to  A.  io  tail ;  and  the  estate  limited  to  C.  is  not, 

Ean  of  .  .  T» 

Scarborough   as  in  the  former  case,  subsequent  to  the  estate  tail  of  B. 

^'^^         It  does  not  come  after  the  estate  tail  of  A.,  as  a  remainder 
d,  would  come  after  it,  but  it  is  antecedent  to  such  estate  tail, 

prior  to  it  in  order  of  limitation ;  and  a  recovery  suffered  by 
J3.  will  not  in  this  case  affect  the  conditional  limitation 
to  C  This  is  in  effect  the  present  case.  A  recovery  by 
tenant  in  tail  draws  out  and  extends  the  estate  tail  indefi- 
nitely in  one  direction,  displacing  and  defeating  all  interests 
that  are  subsequent  to  the  estate  tail.  In  the  words  of 
Lord  Hale,  in  Bemon  v.  Hodson  (a),  the  recoveror  comes  in 
in  continuance  of  the  estate  tail.  But  a  recovery  does  not 
extend  the  estate  tail  at  all  in  the  other  direction ;  the  fee 
gained  by  it  starts  from  the  same  point  as  the  estate  tail 
itself,  and  any  use  arising  from  a  point  prior  to  the  com- 
mencement of  the  estate  tail  will  overreach  the  estate  in  fee 
gained  by  the  recovery,  in  the  same  way  as  it  would  have 
overreached  the  estate  tail.  The  cases  decided  on  the 
ground  that  the  fee  gained  by  the  recoveror  in  a  common 
recovery  is  an  estate  derived  out  of  the  estate  tail,  accord 
with  and  support  this  view:  Martin  v.  Strachan{b\  Roe  v. 
BaUtwere  (c).  Lord  Derwentwaier'a  case  (d)^  Garth  v.  Cot- 
ion  (e),  fVms.  Sound,  vol.  i.  p.  42  m  n,  note  (7).  So  the 
view  taken  of  the  effect  of  a  recovery  by  Serjt.  HiU^  in  the 
MS.  note  printed  in  Sanders  on  Uses,  vol.i.  p. 436,  would 
likewise  lead  to  the  same  result.  The  direct  authorities  as 
to  the  effect  of  a  recovery  also  accord  with  the  distinction 
insisted  on.  On  the  one  hand  there  are  express  authorities 
that  charges  prior  or  antecedent  to  the  estate  tail  are  not 
affected  by  the  recovery:  White  v.  West{/),  Co.Litt. 903b, 
n.  1;    Smith  v.  Clifford  {g\  Eales  v.  Conn(h).     On  the 

(a)  1  Mod.  109.  (e)  3  Alk.  751. 

(b)  Willes,  444.  (/)  Cro.  Eliz.  798. 

(c)  5  T.  R.  104.  (g)  1  T.  R.  738. 
(<0  9  Mod.  172;  and  see  Pigott  (A)  4  Sim.  65. 

on  Recoveries,  119. 
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other  handy  in  every  case  in  which  a  springing  use  or  con-       1836. 
ditional  limitation^  affecting  an  estate  tail,  has  been  held  to       TTT^ 
be  barred  by  a  recovery,  such  springing  use  was  always  sub-  Scarborough 
sequent  to  the  estate  tail.     See  the  two  cases  put  by  Lord  -^'^ 

Hale  in  Benson  v.  Hodson  (a).  Page  v.  Hayward{b),  GuU  <^» 

liver  V.  Ashby  (c).  Driver  v.  Edgar  (d),  Pullen  v.  Ready  (e). 
In  Sand,  on  Uses,  vol.  i.  p.  176,  it  is  stated  to  be  clear 
that  in  a  case  like  the  second  example  above  put  a  recovery 
would  be  no  bar  to  the  new  use;  and  Roper  v.  Halifax {f) 
is  a  direct  authority  for  this  opinion.  That  case  shews  that 
if  there  be  a  limitation  to  J.  S.  for  life,  with  remainder  to 
A.  in  tail,  with  a  power  to  X.,  in  the  life-time  of  J.  S.,  to 
appoint  in  favour  of  B.,  and  A.  duly  suffers  a  recovery,  and 
then  the  power  is  exercised  during  the  life  of  J.  S.,  the  re- 
covery will  not  have  defeated  the  use  to  arise  on  the  exer- 
cise of  the  power,  on  the  principle  that  it  is  antecedent  to 
the  estate  tail.  The  same  result  must  follow  where  the  use 
is  to  arise  on  any  other  event  than  the  exercise  of  a  power, 
ex.  gr.  on  J.  S.  becoming  Earl  of  S.  The  nature  of  the 
event  on  which  the  use  is  to  arise  cannot  vary  the  result* 
It  has  been  contended  that  the  case  of  Ray  v.  Pung  (g), 
and  the  cases  of  Buckworth  v.  Thirkell  (A)  and  Moody  v. 
King  (t),  8he%v  that  there  is  a  difference  between  a  use  to 
arise  under  a  power,  and  a  use  to  arise  on  any  other  event. 
But  they  do  not  establish  any  such  difference.  The  deci- 
sions do  not  purport  to  proceed  upon  such  distinction; 
and,  if  both  decisions  can  be  considered  as  good  law,  and 
can  both  stand  together,  it  is  upon  doctrines  peculiar  to  the 
law  of  dower  and  curtesy. 

If  the  recovery,  instead  of  being  suffered  by  John 
the  son,  had  been  suffered  by  a  remote  tenant  in  tail,  as  by 
a  son  of  William  Lumley,  it  seems  impossible  to  contend 

(a)  1  Mod.  111.  (/)  8  Taunt.  845. 

(6)  3  Salk.  670.  (g)  5B.8i  Aid.  661. 

(c)  4  Burr.  1930.  (h)  6  B.  &  P.  652. 
Id)  Cowp.  379.  (0  2  Bing.  447. 

(d)  2  Alk.  587. 
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1836.        that  a  recovery  so  suffered  could  bar  the  use  to  arise  dar- 

*'"*^'*^      ing  the  life  of  John  the  father.     But  the  only  ground 

ScAEBoaovoH  which  would  prevent  the  use  being  barred  in  that  case  is, 

J^'  that  it  was  antecedent  to  the  estate  tail  of  which  the  reco- 

DOE 

d.  very  was  suffered — a  reason  which  holds  equally  where  the 

recovery  is  suffered  by  the  first  tenant  in  tail,  viz.  by  John 
the  sou.  If  then  the  proviso  for  shifting  the  uses  had  been 
annexed  to  the  estate  for  life  only  of  John  the  father,  and 
the  lessor  of  the  plaintiff  had  taken  no  estate  under  the  will 
except  by  virtue  of  the  proviso,  it  appears  clearly  that  the 
recovery  suffered  by  John  the  son  would  not  have  barred 
the  use,  which  on  John  the  father  becoming  earl,  arose  by 
virtue  of  the  proviso. 

(2.)  Let  it  be  supposed  that,  besides  the  proviso  annexed 
to  the  estate  for  life  of  John  the  father,  there  had  been  a 
similar  separate  proviso  annexed  to  the  estate  tail  of  Joikn 
the  son — the  supposition  that  the  lessor  of  the  plaintiff 
took  nothing  under  the  will  except  by  the  proviso  being 
still  retained — it  would  then  be  clear  that  the  separate 
proviso  annexed  to  the  estate  tail  would  not  alter  tlie  case 
as  respected  the  operation  of  the  proviso  annexed  to  the 
estate  for  life ;  and  therefore,  according  to  the  preceding 
argument,  that  if  John  the  father  became  earl,  the  use  to 
arise  under  the  proviso  annexed  to  his  life  estate  would 
not  be  affected  by  the  recovery  suffered  by  the  son. 

(3.)  Now  it  can  make  no  difference  whether  there  are 
separate  clauses  severally  annexed  to  the  estate  for  life  of 
the  father,  and  to  the  estate  tail  of  the  son,  or  (as  in  the 
principal  case)  one  clause  applying  separately  to  the  estate 
for  life  and  the  estate  tail  respectively.  In  the  latter  case 
the  proviso  must  be  read  and  taken  divisibly  exactly  in  the 
same  way  as  if  the  clause  were  separated,  and  actually  re* 
peated  with  reference  to  each  estate  separately ;  and  then 
the  recovery  suffered  by  the  son  tenant  in  tail,  though  it 
bars  the  proviso  so  far  as  it  is  annexed  to  the  estate  tail, 
does  not  bar  it  so  far  as  it  is  annexed  to  the  estate  for  life 
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of  the  father.  Boyce  ▼.  Banning  {a)  is  a  sufficient  autho- 
rity, if  any  were  needed,  for  taking  the  proviso  divisibly. 

(4.)  Thus  far  it  has  been  supposed  that  the  lessor  of  the  Scarborouob 
plaintiff  took  nothing  under  the  will  except  by  force  of  the         ^' 
proviso.     Does  then  the  circumstance  that  he  also  took  a  d, 

vested  remainder  under  the  original  limitations  alter  the 
case  ?  It  does  not  Still  the  operation  of  the  proviso  is  to 
create  new  uses,  and  still  the  new  use  arising  under  the 
proviso  during  the  life  estate  of  John  the  father  cannot,  ac- 
cording to  the  principles  already  urged,  be  affected  by  the 
recovery  suffered  only  by  John  the  son.  It  is  insisted  that 
the  operation  of  the  proviso  is  not  to  create  new  uses,  but 
to  operate  in  a  different  manner;  and  in  support  of  this  ar- 
gument the  case  has  been  put  as  if  there  were  difficulty  in 
the  proviso  operating  to  create  successive  new  sets  of  limi- 
tations similar  to  the  original  ve^sted  limitations.  But 
clearly  there  is  no  difficulty;  for,  1st,  in  point  of  law  there 
is  clearly  no  objection  to  a  person  who  has  a  vested  inter- 
est in  land,  having  also,  by  way  of  shifting  use  or  executory 
devise,  a  distinct  but  similar  contingent  interest  in  the 
same  land ;  Goodiiile  v.  White  (6)  is  a  strong  authority  if 
any  could  be  needed :  2dly,  in  the  case  of  every  settlement 
containing  a  general  power  of  revocation  and  new  appoint- 
ment, the  donee  of  such  power  may,  without  limit,  from 
time  to  time,  revoke  and  appoint  new  uses  toties  quoties, 
and  each  appointment  clearly  creates  a  series  of  new  uses. 
And  here  it  is  fit  to  notice,  that  the  language  of  the  clause 
shews  it  was  intended  that  it  should  create  new  estates.  The 
clause  contains  words  of  cesser  and  words  of  gift  over,  but 
the  latter,  not  the  former,  are  of  necessity  in  the  present 
case  the  operative  words.  The  words  of  cesser  reach  only 
the  estate  of  the  person  who  shall  become  earl,  and  would 
in  the  present  case  put  an  end  only  to  the  estate  for  life  of 
John  the  father.  The  words  of  gift  over  go  further,  and 
create  new  uses,  overreaching  not  merely  the  estate  for  life 

(a)  2  C.  &  J.  334.  (6)  15  East,  173. 
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of  John  the  father,  but  the  subsequent  estates  also.    So 

P^  .    .       that  it  is  clearly  by  the  words  of  gift,  i.  e.  by  the  limitation 

ScABBOBouGH  of  new  uses,  that  the  proviso  operates.    The  requisition  too 

j^*jg  which  is  added,  that  the  persons  taking  under  the  proviso 

<i'  shall  comply  with  the  condition  of  using  the  name  and  arms 

of  Savile,  marks  the  same  intention.     It  may  be  true  that 

in  strictness  the  addition  of  this  requisition  was  surplusage, 

inasmuch  as  the  case  of  a  person  taking  under  the  shifting 

clause  was  reached  by  the  words  of  the  original  name  and 

arms  clause.     But  the  repetition  of  the  requisition  in  this 

place  shews  that  the  framer  of  the  will  felt  that,  at  this 

point  of  the  will,  a  new  interest  was  for  the  first  time 

brought  into  notice. 

It  remains  however  to  consider  in  what  way  the  proviso 
can  operate  except  by  creating  new  uses.  And  the  point 
mainly  insisted  on  the  other  side  is,  that  the  intent  of  the 
proviso  may,  and  therefore  ought  to  be  effectuated  in  the 
way  of  remainder.  Now  so  long  as  the  proviso  is  read 
separately  from  the  original  limitations  of  the  will,  it  is 
clear  that  the  intent  of  the  proviso  can  only  take  effect  by 
way  of  conditional  limitation  or  springing  uses,  and  not  by 
way  of  remainder,  since  the  uses  to  arise  under  it  do  not 
await  the  regular  expiration  or  determination  of  the  parti- 
cular estates  (a). 

If  therefore  the  intent  of  the  proviso  is  to  be  carried  into 
effect  by  way  of  remainder,  it  can  only  be  upon  the  princi- 
ple of  Scotastkd's  case  (6),  and  Lady  Ann  Frys  case  (c), 
that  is,  by  incorporating  the  proviso  with  the  original  limi* 
tations,  and,  thus,  reading  the  whole  as  one  set  of  limita- 
tions. By  this  mode  of  reading  the  will,  the  lessor  of  the 
plaintiff  would  take  one  interest  only  and  not  more,  and 
this  is  the  only  construction  upon  which  that  result  can 
have  effect.  But  the  result  of  thus  incorporating  the  pro- 
viso with  the  original  limitations,  would  not  prejudice  the 

(a)  Fearne,  Cont.  Rem.  pp.  13—18.  (c)  1  Vent.  199. 

(6)  Plowdcn,  403. 
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lessor  of  the  plaintiff,  for  the  consequence  of  thus  reading        i836. 
the  will  would  be  to  make  the  estates  of  the  sons  of  John      "^^^^^^ 
the  father  contingent  remainders,  during  the  whole  of  the  Scarborough 
father's  estate ;  and  therefore  to  make  the  recovery  suffered         ^' 
by  John  the  son  inoperative,  since  a  recovery  by  a  contin-  d. 

gent  remainder-man  has  no  effect  as  a  bar.  The  import- 
ance of  this  point,  viz.  that  upon  the  suggested  mode  of 
construction  the  remainder  to  the  sons  would  be  contin- 
gent remainders,  requires  that  it  should  be  fully  discussed. 

If  then  the  will  should  be  read  so  as  to  effectuate  the 
intent  of  the  proviso  in  the  way  of  remainder  on  the  prin- 
ciple of  Scolastica^s  case,  and  Lady  Ami  Fry*s  case,  the 
consequence  would  be  to  make  the  remainder  to  John  the 
son  a  contingent  remainder,  and  the  recovery  suffered  by  him 
therefore  inoperative.  This  consequence  distinguishes  the 
present  case  from  Scolastica^s  case,  and  Lady  Ann  Fry^s 
case.  In  those  cases  the  effect  of  the  proviso  was  to  carry 
the  land  from  the  person  whose  estate  was  defeated,  to  the 
person  next  immediately  in  remainder  under  the  original 
limitations,  not,  as  here,  to  a  person  taking  a  remote  re- 
mainder ;  and  hence  in  those  cases  where  the  proviso  was 
read  as  incorporated  with  the  original  limitations,  it  did  not 
interfere  with  the  right  of  any  remainder-man  to  take  upon 
every  determination  of  the  particular  estate,  and  the  re- 
mainders were  there  still  all  vested  remainders. 

The  only  remaining  argument  is,  that  the  intent  of  the 
proviso  may,  it  is  said,  be  effectuated  by  reading  it  as 
merely  determining  the  estates  precedent  to  the  vested 
remainder  of  the  person  intended  to  be  benefited  by 
its  operation  ;  by  which  cesser  of  the  precedent  estates,  it 
is  suggested  that  such  remainder  would  be  brought  into 
possession ;  and  then  it  is  urged,  that  in  the  present  in- 
stance the  remainder  of  the  lessor  of  the  plaintiff  having 
been  barred  by  the  proviso,  it  could  not  afterwards  come 
into  possession.  The  answer  to  this  is,  that  the  intent  of 
the  proviso  cannot  be  effectuated  in  the  manner  suggested. 
1st.  Because  the  words  of  cesser  being  insufficient  to  make 
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1836.        all  the  estates  precedent  to  the  vested  remaioder  of  the 

^l^P"^      lessor  of  the  plaintiff  cease,  the  words  of  gift  over  are  the 

ScABBORot'oH  Operative  words  of  the  proviso,  and  they  create  new  ases ; 

J'*  and,  Sdlj.  That  if  the  clause  of  cesser  could  by  implication 

d.  be  extended  to  make  all  the  estates  precedent  to  the  vested 

remainder  of  the  lessor  of  the  plaintiff  cease,  still  the  mere 

cesser  of  those  estates  would  not  effectuate  the  testator's 

intention,  but  would  entitle  the  heir  at  law  of  the  testator 

to  the  land.    In  order  to  carry  the  land  over  upon   the 

cesser,  the  Court  must  either  resort  to  a  new  use  or  to  the 

doctrine  of  Scolastica*9  case;  and  whichever  is  resorted  to, 

the  interest  of  the  lessor  of  the  plaintiff  is  not  (as  has  been 

shewn)  barred  by  the  recovery. 

Sir  W.  W.  Follelt,  in  reply. 

I.  As  to  the  rules  for  the  construction  of  this  proviso, 
there  is  no  difference  between  this  case  and  Doe  v. 
Yatea  (a).  It  may  be  conjectured  that  the  testator's  inten* 
tion  was  that  the  proviso  should  operate  more  than  once ; 
but  this  is  not  the  point  The  words  ought  to  be  clear. 
It  is  said  the  words  ''  then  and  in  such  case"  mean  totiei 
quoties,  hut  this  is  not  so  in  the  English  language.  The 
proviso  is  clearly  very  inaccurate.  As  to  the  words  "  him 
and  them/'  there  are  no  antecedent  expressions  to  which 
these  words  can  properly  refer.  They  seem  to  mean  "  a^y 
one  of  them."  Besides  the  before-noticed  authorities, 
Fazakerley  v.  Ford  (6)  shews  how  these  provisoes  are 
framed  when  it  is  the  intention  to  make  them  operate  more 
than  once.  Stanley  v.  Stanley  (c)  shews  that  such  pro- 
visions are  construed  strictly. 

II.  It  is  admitted  now  on  the  other  side>  that  according 
to  Scclastica*B  case,  Lady  Ann  JPry's  case,  &€.,  if  one 
limitation  only  were  to  be  avoided,  as,  for  instance,  on  the 
title  devolving  on  a  tenant  in  tail,  to  cany  over  the  pro- 
perty to  the  person  next  immediately  in  remainder,  then 
the  proviso  would  have  the  effect  of  qualifying  the  estate 

(a)  5  B.  &  Aid.  554.      (6)  1  A.  &  E.  300.        (c)  16  Vcscy,  491 . 
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tail  SO  as  for  the  remainder-men  to  take  by  way  of  proper 
remainder.     But  a  distinction  has  been  attempted  to  be       ^   i   r 
made  between  that  case  and  the  preseuti  where  not  only  Scaaboeough 
one  limitation,  but  several  limitations,  are  to  be  avoided.         ^' 
No  authority  has  however  been  adduced  for  any  such  dis-  d, 

tinction,  nor  has  it  been  explained  why  there  should  be  ^^i^- 
such  a  distinction,  save  that  it  is  assumed  that  the  result 
would  be  that  the  intermediate  limitations  would  thereby 
be  rendered  contingent.  In  order  to  render  them  cobh 
tingent,  the  limitations  to  the  sons  are  read  as  depending 
on  the  fact  of  their  father  not  beooming  earl ;  but  for  this 
construction  there  is  no  ground.  It  is  said  that  the  lessor 
of  the  plaintiff  had  two  interests,  but  on  their  view  be  must 
have  had  four  if  not  more.  Originally  a  vested  remainder 
and  a  possibility — then,  on  the  first  shifting,  another  vested 
remainder  and  a  new  possibility,  and  so  it  would  go  on. 
The  Court  below  appears  to  have  proceeded  on  the  ground 
that,  if  new  interests  were  not  created,  the  recovery  would 
defeat  the  intention;  but  a  recovery  always  defeats  the 
intention.  In  addition  to  the  authorities  cited  to  shew  that 
if  a  limitation  can  operate  as  a  remainder  it  shall  be  deemed 
such,  and  not  an  executory  devise,  Croodtiile  v.  BiUingtim{a), 
and  Doe  v.  How€ll{]b\  may  be  cited.  It  can  occasion  no 
difference  that  in  the  present  case  the  clause  of  cesser  is 
imperfect.  It  is  maintained  on  the  other  side  that  the 
estates  tail  were  avoided,  and  if  so,  they  ceased  by  impl^ 
cation.  In  this  view  the  clause  of  cesser  becomes  perfect, 
and  the  words  of  gift  over  are  inoperative.  After  the  ad- 
missions made  on  the  other  side,  it  might  seem  unnecessary 
to  enter  into  Mr.  Feamt^  doctrine  as  to  conditional  limi- 
tations (c).  It  is  submitted,  however,  that  his  distinction 
(p.  14)  does  not  proceed  on  a  correct  principle.  What  is 
meant  by  the  terms  "  original  limitation"  and  **  originally 
given?"  Surely  the  whole  of  the  instrument  must  be 
looked  at  in  order  to  ascertain  what  is  the  original  limita- 

(a)  9  Dooglas,  7A3.  (c)  Fearne's    Contingent    Re- 

{b)  10  B.  &  C.  191.  mainden,  5, 19. 


Savile. 


910  CASES  IN  THE  EXCHEQUER  CHAMBER, 

1836.        tion  aod  what  is  originally  given.    It  can  occasion  no  dif- 
^"^^"^^      ference  whether  an  estate  is  made  determinable  by  a  clause 
ScABBOBouGH  immediately  following  the  words  creating  the  estate,  or  by 
J^  a  clause  in  a  subsequent  part  of  the  instrument.     Scol€U' 

d.  ilea's  case  and  Lady  Ann  Fry*9  case  are  directly  contrary 

to  Mr.  Feame's  proposition.  These  cases  authorize  the 
incorporation  of  the  subsequent  clause  with  the  antecedent 
one ;  and  then,  even  according  to  Mr.  Feame  himself,  the 
limitation  is  that  of  a  proper  remainder.  Mr.  Feame's 
distinction  appeared  to  Mr.  Butler  {a),  as  it  had  done  to 
Mr.  Douglas {b)f  verbal;  but  he,  contrary  however  to  Mr. 
Douglas's  opinion,  considered  it  settled.  It  is  for  the 
other  side  to  adduce  authority  to  establish  the  distinction. 
Scol(utica*s  case  and  Lady  Ann  Fry's  case  negative  the 
distinction,  at  least  as  to  wills,  and  in  his  note  (1)  to  Co. 
Hit.  203  b,  Mr.  Butler  speaks  much  more  doubtfully. 
Mr.  Fear»e/m  page  18, puts  three  cases  thus: — *'  Suppose 
an  estate  devised  to  A.  for  life,  remainder  to  B.  in  fee,  pro- 
vided that  if  A.  should  refuse  to  take  the  testator's  surname 
within  a  short  limited  time,  or  certain  other  lands  should 
descend  to  him,  then  his  estate  should  cease,  and  the  lands 
go  immediately  to  the  remainder-man  or  his  heirs.  Or  a 
limitation  to  A,  for  life,  remainder  to  B.  for  life,  remainder 
to  C.  and  the  heirs  of  his  body,  remainder  to  D.  in  fee, 
with  a  proviso  that  upon  the  accruer  of  certain  other  lands 
to  ii.,  or  to  B.  or  to  C,  or  his  issue,  the  estate  limited  by 
the  will  to  the  person  to  whom  such  other  lands  should  so 
accrue,  should  thereupon  cease,  and  the  devised  lands  go 
immediately  to  the  next  in  remainder,  according  to  the 
will.  Or,  suppose  a  devise  to  A.  for  life,  provided  that 
if  the  testator's  son  should  return  from  the  East  Indies 
within  two  years  after  the  testator's  death,  the  estate  of  ii. 
should  thereupon  cease,  and  the  lands  should  go  to  the  son 
for  life  or  in  tail.  Would  such  limitations  be  contingent 
remainders,  barrable  by  the  first  tenant  for  life  as  such? 
If  so,  the  tenant  for  life  would  have  nothing  more  to  do 

(a)  Fearne,  p.  10,  n.    (6)  Note  to  GoodtUU  v.  BUUngiifn,  3  Doug.  763. 
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than  to  make  a  demise  for  99  years  in  trust  for  himself,  and 
then  levy  a  fine  or  make  a  feoffment,  to  get  entirely  rid  of 
them.     But  if  the  decided  case  (a)  I  have  referred  to  be  Scabborouob 


Doe 


law,  the  limitations  I  have  put  are  conditional  limitations, 
which,  though  void  in  conveyances  at  common  law,  are  d 

admitted  to  operate  in  a  will  as  executory  devises,  and  con-  ^^^'i-'^- 
sequently  are  not  barrable  as  contingent  remainders."  Now 
It  is  clear,  even  according  to  Mr.  Feame  himself,  that  in  the 
two  first  cases  the  limitations,  if  remainders  at  all  (as  they 
are),  are  vested  remainders  and  not  contingent  remainders, 
since  the  limitations  are  to  take  effect  sooner  or  later  iu 
every  possible  case.  In  this  respect  the  limitations  are 
analogous  to  the  case  before  the  Court.  That  they  would 
be  vested  appears  from  the  following  passage  in  Feame 
(p.  19): — '*  It  may  here  be  observed,  that  the  contingency 
of  the  remainder,  in  cases  falling  under  the  first  of  the 
above  descriptions,  arises  entirely  from  its  depending  on 
the  determination  of  the  particular  estate  on  a  contingency 
only ;  for  if  the  remainder  be  so  limited  as  to  depend  on 
the  determination  of  the  particular  estate,  whether  such 
contingency  happen  or  not,  it  is  then  a  vested  instead  of  a 
contingent  remainder.  As  if  the  limitation  had  been  to  the 
use  of  J3.  till  C.  return  from  Rome,  and  from  and  after 
such  return  of  C,  or  the  death  of  J3.,  then  to  remain  over ; 
here,  as  B.'s  estate  could  not  in  any  event  exceed  his  life 
for  want  of  words  to  limit  the  inheritance,  and  being  there- 
fore, in  its  utmost  extent,  only  an  estate  for  his  life,  and 
the  remainder  being  limited  to  take  effect  either  on  its 
determination  by  C's  return  from  Rome,  or  by  JB.*s  death, 
that  is,  on  its  determination  in  all  events,  it  would  be 
vested,  and  not  depend  on  the  uncertain  event  of  C.*8 
return  in  B.'s  lifetime."  Mr.  Feame  is  therefore  incon- 
sistent with  himself.  The  only  authority  cited  by  Mr. 
Feame  in  support  of  his  doctrine  is  Cogan  v.  Cogan  (a). 
It  may  be  questionable  whether  at  this  day  that  case  would 
be  supported  ;  at  all  events,  it  differs  from  the   present 

(a)  Cogan  v.  Cogan,  Cro.  Eliz.  360. 
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1836.        case.    It  arose  on  a  deed,  and  that  operating  purely  at 
^^*^^^"*^      common  law,   and   the   proviso  was  treated   as   a   strict 
Scarborough  common  law  condition.     Again,  the  party  to  take  under 
^'  the  limitation  over,  was  to  take  only  in  the  particular  event, 

d.  and  not  in  every  event.     There  was  no  remainder  to  be  ac- 

Savile.  celerated.  Again,  opposed  to  Mr.  Feame  is  the  opinion  of 
Mr.  Bradley,  a  conveyancer  of  great  eminence  at  Durham 
in  the  last  century.  The  following  passage  is  found  in  ^i- 
Atnson's  Practical  Points  in  Conveyancing,  82,  and  in  Bar- 
tOfCs  Practical  Points  or  Maxims  in  Conveyancing,  195 : — 
**  Where  two  family  estates  are  settled  in  such  a  manner, 
as  that  by  a  probable  event  both  may  unite  in  the  same 
person,  it  is  usual  to  insert  a  proviso  in  the  latter  settlement, 
that  if  the  event  should  happen,  the  estate  for  life  or  in  tail 
of  that  person  in  the  premises  comprised  in  the  latter  set- 
tlement, should  cease  and  determine,  and  the  next  in  re- 
mainder come  into  possession.  It  was  referred  to  Mr. 
Feame  to  settle  a  proviso  in  a  case  so  circumstanced;  that 
gentleman,  after  much  consideration,  introduced  his  opinion 
by  defining  the  nature  of  an  executory  devise,  stating  the 
rules  which  the  law  has  established  with  respect  to  the 
creation  and  commencement  of  the  contingent  estates,  and 
by  a  strange  misapplication  of  those  rules  to  the  case  under 
consideration,  which  bad  nothing  in  it  which  bore  the  least 
resemblance  to  the  estates  defined,  he  concluded  that  the 
proviso  should  confine  the  happening  of  the  contingency 
within  the  period  of  twenty-one  years  from  the  death  of  a 
person  in  being.  One  cannot  but  wonder  at  so  great  a 
mistake.  By  uniting  in  the  same  person  the  premises 
comprised  in  both  settlements,  a  vested  estate  tail,  if  such 
were  his  estate,  would  indeed  determine,  and  the  next  in 
remainder  come  into  possession,  bnt  clearly  no  new  estate 
would  arise  or  be  created  on  that  contingency;  and  whether 
the  estate  tail  should  expire  by  the  failure  of  issue,  or 
should  determine  by  the  happening  of  the  contingency,  and 
whether  within  twenty  or  two  hundred  years,  the  effect  and 
consequence  would  be  the  same,  the  next  in  remainder 
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would  come  into  possession ;  but  in  neither  case  would  any         1836. 

new  estate  arise  or  come  in  esse,  and  the  proviso  leaving      ^^^''■^^ 

.     ,   ^   .      .         .        ,   .  Earl  of 

the  liappenmg  of  the  contmgency  nidennite  in  pomtof  time*  Scarborough 

would  be  so  far  from  tending  to  a  perpetuity,  that  it  would         J'* 
have  quite  a  contrary  tendency;  for  the  estate  of  an  infiEint  J. 

tenaiit  in  tail  might,  by  the  happening  of  the  contingency,  Savile. 
determine  during  his  infancy,  and  the  person  next  in  re- 
mainder, being  of  full  age  and  tenant  in  tail,  might,  by 
suffering  a  common  recovery,  or  being  tenant  in  fee  simple, 
by  a  common  conveyance,  or  by  his  last  will,  dispose  of  the 
inheritance ;  and  any  tenant  in  tail  in  possession,  being  of 
full  age,  mijght  at  any  period  of  time,  by  suffering  a  common 
recovery,  bar  that  estate  tail  and  all  remainders  over,  in  the 
same  manner  as  if  the  proviso  had  not  been  inserted ;  and 
the  proviso  itself  would  cease  for  ever ;  but  to  make  use 
of  argument  in  order  to  prove  a  point  so  clear,  seems  no 
less  absurd  than  it  would  be  to  attempt  to  prove  by  argu- 
ment that  two  and  two  are  equal  to  four,  both  the  one  and 
the  other  being  self-evident  truths.--— JR.  B/* 

We  admitted,  it  is  said,  that  if  the  limitations  had 
been  over  to  strangers,  they  would  not  have  been  re« 
mainders.  But  this  position  is  by  no  means  admitted. 
They  would  have  been  remainders,  though  indeed  contin- 
gent ones ;  and  for  this  we  have  an  authority  cited  on  the 
other  side,  the  opinion  of  Mr.  Serjeant  Hill{a), '"  where 
an  estate  is' devised  to  one  in  fee  simple,  upon  condition, 
and  in  case  the  condition  be  not  performed,  then  to  ano- 
ther; this,  if  within  due  bounds,  will  be  good  as  an  execu- 
tory devise,  and  therefore  not  barrable  by  recovery ;  be- 
cause no  executory  devise  can  be  barred  by  recovery  (at 
least  not  unless  the  person,  to  whom  the  executory  devise 
is  made,  is  vouched  in  the  recovery) ;  yet  if  in  such  case 
the  first  devise  be  not  a  fee  simple,  but  a  fee  tail,  then  the 
devise  over  will  operate,  not  by  way  of  executory  devise, 
but  as  a  contingent  remainder  *  *  * ; 

but  where  lands  are  devised  in  tail  on  condition,  and  if  the 

*(a)  1  Sand.  Uses,  4th  ed.  437. 
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1836.        condition  be  broken,  then  to  B.;   this,  thongh  caUcd  a 
^?P^      condition*  is,  by  reason  of  the  devise  over,  a  limitation ;  off, 

Jtiftri  of  ,    , 

ScARBououGB  as.it  IS  frequently  Called,  a  conditional  limitation^  and  the 

^'  devise  over  being  limited  after  a  particular  estate^  vii^,  an 

4.  estate  tail,  which  is  capable  of  supporting  it  as  a  oootiogem 

remainder ;  it  therefore  operates  as  a  contingent  remainder.** 
In  respect  to  the  argument  (a),  that  the  intereaC  of  the 
lessor  of  the  plaintiff,  even  if  one  estate,  was  barred  in  one 
point  of  view  and  not  in  another,  it  cannot  be  understood. 
How  is  it  possible  that  an  estate  can  be  barred  in  one  view 
and  not  in  another  ?  The  other  side  have  not  explained 
in  what  way  the  proviso  is  attached  to  the  new  interests. 
It  was  said  to  be  clearly  shewn  that  new  interests  were  m* 
tended  to  be  created  by  the  clause  requiring  that  the  name 
and  arms  should  be  assumed ;  but  if  there  were  any  force 
in  this  argument,  it  is  in  fact  a  reason  to  shew  that  die  pro- 
viso for  shifting  the  estates  was  not  intended  to  be  attached 
to  the  new  interests.  There  are  two  provisoes,  and  the 
express  mention  of  one  is  the  exclusion  of  the  other.  The 
lessor  of  the  plaintUP  cannot  succeed,  without  establishing 
three  distinct  propositions;  1st,  that  new  interests  were 
created ;  ^d,  that  the  proviso  was  attached  separately  to 
the  life  estate ;  and,  3d,  that  the  new  interests  were  inter- 
posed between  the  life  estate  of  the  defendant  below  and 
the  estate  tail  of  the  plaintiff  in  error.  The  case  of  Roper 
V.  Hatifax(b)  establishes,  it  is  said,  these  propositions. 
But  how  can  he  make  the  provbo  attach  to  the  life  estate 
only?  Was  not  the  estate  tail  affected?  It  is  put  on  the 
other  side,  as  if  the  estate  tail  of  the  plaintiff  in  error  was 
contingent ;  as  if  the  estate  were  to  go  to  him  only  in  the 
event  of  his  father  not  becoming  earl.  But  what  authority 
is  there  for  this?  They  say«  indeed,  that  his  remainder 
was  vested,  but  put  in  this  way,  it  would  be  contingent. 
As  to  the  interposition  of  estates,  how  can  the  new  interest 
be  interposed  between  the  life  estate  and  estate  tail,  when 
the  life  estate  and  estate  tail  are  nullified  at  one  and  the 

(a)  4  N.  &  M.  753.  (6)  8  Taun(.  845. 
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same  instant.     It  was  not  explained  on  the  other  side  what        1836. 
had  become  of  the  old  estates ;  but  it  is  presumed,  even       TT^^ 
on  their  view,  that  they  are  at  an  end  and  never  to  arise  Scarborough 
again.     It  has  been  assumed  that  there  is  a  distinction  be-         j?' 
tween  a  recovery  suffered  by  a  tenant  in  tail  in  possession,  d. 

and  one  suffered  by  a  tenant  in  tail  in  remainder,  with  ^^'  '* 
the  concurrence  of  a  tenant  for  life,  but  no  authority 
has  been  cited  for  this  doctrine.  All  that  is. to  be  looked 
to  is,  whether  there  is  a  vested  estate  tail  and  the  concur- 
rence of  the  freeholder.  In  the  discussion  of  Roper  and 
Halifax^  it  was  throughout  considered  that  the  recovery 
would  have  barred  a  proviso  of  shifting  uses.  Sir  Edward 
Sugden,  in  his  sketch  of  an  argument  in  that  case  in  favour 
of  a  destruction  of  the  power  (a),  says,  "  The  power  itself, 
therefore,  may,  with  sufficient  propriety,  be  called  a  shifting 
use.  Now,  suppose  the  estate  to  be  limited  in  the  manner 
above  mentioned,  but,  instead  of  the  power  of  sale  and  ex- 
change, a  clause  to  be  introduced,  providing  that,  upon 
payment  by  ii.  of  100/.,  the  uses  shall  cease,  and  the  fee 
vest  in  him,  this  is  strictly  a  shifting  use.  In  the  case  last 
put,  it  is  clear,  beyond  a  doubt,  that  if  a  recovery  be  suf- 
fered by  Mr.  Bouverie  and  his  s^,  before  A.  pay  the  100/., 
the  shifting  use  would  be  effectually  barred." 

That  case,  as  before  observed,  arose  on  a  power,  and 
though  the  decision  was,  that  the  power  was  not  barred, 
it  cannot  govern  this  case.  Where  there  is  a  power,  it  is  as 
if  the  estate  subject  to  the  power  never  existed  at  all. 
Suppose  an  estate  limited  to  such  uses  as  J.  shall  appoint, 
and  in  default  of  an  appointment  to  B.  in  tail,  jB.  suffers 
a  recovery,  will  that  destroy  the  power?  Surely  not.  The 
case  put  is,  where  the  tenant  in  tail  is  in  possession,  with 
a  power  which,  if  executed,  will  destroy  his  estate.  On 
the  other  hand,  suppose  the  case  to  be  this.  An  estate  to 
A,  in  tail,  with  a  proviso,  that  on  the  happening  of  a  par- 
ticular event  it  shall  go  over  to  B.  Would  that  proviso  be 
destroyed  by  a  recovery  ?     Clearly  it  would   be.     In  the 

(ff)  Sug.  Pow.  4tb  ed.  669. 
VOL.  VI.  3  o 
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the  case  put  differs  from  the  principal  case. 
Speaks  of  a  power  not  determining  an  estate  as  s 
^'  remainder  does."  A  remainder  clearly  does  not  deter- 
mine an  estate.  The  estate  to  D.  could  not  be  a  re- 
mainderi  since  the  whole  fee  was  timited  before.  Ag»a, 
there  was  no  trust  to  preserve  contingent  remainders,  so 
that  the  life  estate  might  have  been  surrendered^  and  the 
estate  tail  actually  have  come  into  possession.  Agani,  the 
life  ertate  was  not  affected,  therefore  the  new  interest 
might  be  expectant  on  it,  so  that  the  case  differs  very 
much  from  the  case  before  the  Court,  even  if  Mr.  Sanefars' 
view  be  considered  correct,  which  is  not  at  all  admitted. 

As  to  the  deeds  of  1817,  the  Court  looks  at  the  resl 
actors,  as  appears  from  the  common  cases  of  estoppel 
between  landlord  and  tenant.  In  Doe  v.  'Rosier  {}f)^  (cited 
Thorpe  v.  £yre(c)«)  a  party  was  allowed  actually  to  rtcoter 
in  ejectment  on  the  ground  of  an  award,  though  the  award 
did  not  of  course  give  the  legal  title.  In  the  present  case, 
why  should  not  the  solemn  agreement  of  the  parties  be  equi- 
valent to  the  award  founded  on  an  agreement  in  that  case^ 
As  to  the  question,  whether  the  interest  in  respect  of  t  pos- 
sibility can  be  transferred,  should  it  be  necessary  to  discuss 
that  point,  it  will  be  found  not  so  clear  as  is  represented 
on  the  other  side.  A  lease  and  release  may  not  indeed  be 
the  most  proper  assurance  for  conveying  the  interest,  hot 
that  assurance  would  be  sufficient.  Doe  v.  Co/e(<7),  Dofir. 


(a)  8  Taunt.  145. 
(6)  3  East,  15. 


(f)  1  A.  &E.  93t. 

(</)  7B.&C.243;  5.C.  lMaDD.&R.33. 
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At  the  close  of  the  argamcnt,  the  Court  desired  tluit  the 


«0U\^ 


each  side  would  send  in,  in  writing,  a  statement  of  the  form  in  ^vv 
they  respectively  considered  that  the  limitations  of  the  will  should  w 
moulded,  so  as  to  sihew  the  resaH  of  reading  the  proviso  and  oriri  \ 
limitations  as  incorporated  together,  according  to  their  opposite  titwi 
Subsequently,  papers  containing  the  following  arguments,  and  nm^ 
bered  I.  IL IIL IV.  V.  were  put  in,  in  that  order;  the  papers  numbered 
L  III.  V.  by  the  counsel  for  the  plaintiff  io  error,  and  those  numbered 
II.  and  IV.  by  the  counsel  for  the  defendant  in  error. 

I.  With  reference  to  that  part  of  the  argument  of  the  counsel  for  the 
plaintiff  in  error,  in  which  he  contended  tliat  the  lessor  of  the  original 
plaintiff  took  no  interest  but  a  remainder,  he  submits  that, 

Assuming  that  the  proviso  was  to  operate  more  than  once,  and  that  it 
avoided  the  estates  tail  of  the  sons  of  the  tenant  for  life  on  whom  the 
title  fell,  as  well  as  the  life  estate,  it  should  be  read  in  one  of  the  ways 
foUowing: — 

If  the  proviso  be  read  separately,  i.  e.  as  a  proviso  of  cesser,  and  not 
incorporated  as  part  of  each  limitation,  then,  as  declaring  that,  if  the 
earldom  should  devolve  upon  any  of  the  tenants  for  life,  or  on  any  of 
their  sons,  within  the  period  prescribed,  then>  and  so  often  as  the  same 
should  happen,  the  estate  of  the  peison  upon  whom  the  title  should  for 
the  time  being  devolve,  and  if  such  person  should  be  tenant  for  life, 
then  also  the  estate  limited  to  the  trustees  and  their  heirs  during  his  life 
to  preserve  contingent  remainders,  and  the  estates  tail  of  his  sons 
should  cease,  as  if  the  person  on  whom  the  title  should,  for  the  time 
being,  devolve  were  dead  without  issue  male:  Or, 
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(fl)  2  Wils.  22. 
(6)  3  T.  R.  88. 


(c)  1  A.&E.300. 
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Dob 

d. 
Savile. 


If  the  proviso  is  supposed  to  be  incorporated  in  each  limitEtion  is 
parts  of  its  duration,  then  as  follows :  To  the  use  of  Richard  for  life, 
£arl  of  or  until  he  should  become  earl ;  with  remainder  to  the  use  of  trustees 
Scarborough  and  their  heirs  during  the  life  of  Richard,  or  until  he  should  become 
earl,  in  trust  to  preserve,  &c. ;  with  remainder  to  the  use  of  his  first  son 
and  the  heirs  male  of  his  body,  so  long  as  Richard  or  the  son  (during 
the  period  prescribed)  should  not  be  earl ;  with  remainder  to  the  use  of 
the  second  son  and  the  heirs  male  of  his  body  in  hke  manner,  and  so 
on  to  the  other  sons;  and,  on  the  failure  of  these  limitations,  to  the  use 
of  John  for  \i(e,  or  until  he  should  become  earl*  and  so  on  as  in  the 
preceding  branch;  and  then  to  the  use  of  Frederick^  6cc.  in  like 
manner. 

II.  When  the  limitations  and  proviso  are  incorporated  on  the  prin- 
ciple of  Nemii  v.  Lark  {or  ScoUutka*t  case),(a)  so  as  to  give  efifect  to  the 
testator's  objects  in  the  way  of  remainder,  the  form  which  results  will 
stand  thus : — 

To  the  use  of  John  for  life  until  be  shall  become  earl,  and,  after  the 
determination  of  that  estate  by  forfeiture  or  otherwise  in  his  lifetime, 
before  he  shall  become  earl,  to  the  use  of  the  trustees  and  their  heiis 
during  his  life  until  he  shall  become  earl,  in  trust  to  preserve  &c.;  and, 
after  the  decease  of  John,  if  he  shall  die  without  becoming  earl,  to  the 
use  of  his  first  son  and  the  heirs  male  of  his  body,  until  such  fintsoo 
shall,  during  the  prescribed  period,  become  earl  (and  so  on,  to  the 
second  and  other  sons  of  John);  and  after  the  failure  or  determination 
of  the  above  limitations  (whether  by  JoAn's  becoming  earl,  or  by  his 
death  and  the  failure  or  determination  of  the  estates  of  his  sons),  to  the 
use  o^ Frtderick  for  life  until  he  shall  become  earl;  and,  after  the  deter- 
mination of  that  estate  by  forfeiture  or  otherwise  in  his  lifetime,  before 
he  shall  become  earl,  to  the  use  of  trustees  (as  before);  and,  after  the 
decease  of  Frederick,  if  he  should  die  without  becoming  earl,  to  the  use 
of  his  first  son  and  the  heirs  male  of  his  body,  until  such  first  son  shall 
(during  the  prescribed  period)  become  earl  (and  so  on  to  the  second 
and  other  sods  of  Frederick,) 

Here,  Frederick  the  father  takes  a  vested  remainder;  and  the  sons  of 
John  the  father,  and  the  sons  of  Frederick  the  father,  take,  on  their  re- 
spective births,  contingent  remainders  of  Fearne's  first  class(&). 

Or  the  result  of  incorporating  the  limitations  might  be  worded 
thus  : — 

To  the  use  of  John  for  life,  until  he  shall  become  earl;  and,  after  the 
determination  of  that  estate  by  forfeiture,  or  otherwise  in  his  lifetime, 
and  whilst  he  shall  not  be  earl,  to  the  use  of  the  trustees  and  their  heirs 
during  his  life,  or  until  he  shall  become  earl,  in  trust  to  preserve  &c.; 
and,  after  the  decease  of  John  or  upon  his  becoming  earl,  to  the  us«  of 
his  first  son  and  the  heirs  male  of  his  body,  so  long  as  John  shall  not  be 
earl,  or  as  such  son  (during  the  prescribed  period)  shall  not  be  earl ; 


(o)  Plowd.  408. 


(h)  Cont.  Rem.  p.  5. 
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and  so4)D  to  the  second  and  other  sons  of  John;  and,  after  the  failure         1836. 
or  determination  of  the  above  limitations*  to  the  use  of  Frederick  for 
life»  or  nntil  he  shall  become  earl:  and  so  on  as  in  Uie  preceding 
branch. 

In  other  words,  and  in  eifect : — 

To  the  use  of  John  for  life,  or  until  he  shall  become  earl;  and,  after 
the  determination  of  the  estate  of  John,  whether  by  his  becoming  earl  or 
his  death,  to  the  use  of  the  first  son  of  John  and  the  heirs  male  of  his 
body,  until  the  estate  of  John  shall  determine  by  his  becoming  earl,  or 
until  such  first  son  shall  become  earl,  &c. 

Here  also  Frederick  the  father  takes  a  vested  remainder,  and  the  sons 
of  John  the  father,  and  the  sons  of  Frederick  the  father,  take  on  their 
respective  births  contingent  remainders  of  Feame's  first  class  (a);  for 
the  remainders  to  the  sons  can  take  efiect  only  if  the  fiither  shall  die 
without  becoming  earl;  and  the  wofds,  <*  so  long''  &c.,  and  "  until," 
mean  ^unless,''  and  provide  in  substance,  not  for  determining  the  estate 
tail,  but  for  its  not  taking  effect;  and  mere  words  cannot  make  a  re- 
mainder vested  which  is  essentially  contingent. 

IIL  It  is  a  fallacy  to  consider  a  remainder  to  be  contingent,  merely 
because  it  may  not  vest  in  actual  possession,  or  because  both  the  re- 
mainder and  the  particular  estate  may  possibly  determine  by  the  same 
event,  they  thus  having  some  one  common  determinable  quality. 

The  following  are  instances  of  vested  [Remainders,  where  the  particular 
estates  and  the  remainders  have  some  one  common  determinable  qua- 
lity, and  where  it  is  quite  uncertain  whether  the  remainders  will  ever 
take  effect  in  possession. 

1.  The  estate  commonly  in  use  for  preserving  contingent  remainders, 
and  which,  in  fact,  is  one  of  the  limitations  in  the  principal  cflse.  The 
estate  is  limited  to  a  man  for  his  life,  with  remainder  (that  is,  after  the 
determination  of  the  estate  by  any  means  in  his  lifetime)  to  trustees  and 
their  heirs  during  his  life.  Here  the  remainder  could  not,  in  its  nature, 
in  whatever  words  it  might  be  expressed,  take  effect  after  the  natural 
expiration  of  the  prior  particular  estate,  since  botli  the  estates  must  de- 
termine on  the  decease  of  the  same  tenant  for  life.  If  the  first  estate 
should  not  end  by  forfeiture  or  surrender,  they  will  both  end  at  the 
same  moment;  and  the  second  can  never  take  effect  in  possession:  and 
yet  this  has  been  held  to  be  a  vested  remainder,  and  is  indeed  so  con- 
sidered in  every  day's  practice  (6). 

2.  Tlie  similar  mode  of  limitation  used  in  every  day's  practice  for 
barring  dower,  and  which  appears  from  Fearne,  347  (note),  to  have 
been  suggested  by  the  above  cited  case  of  Duncomb  v.  Duncomb(c). 

3.  An  estate  is  limited  to  A»  and  his  heirs,  for  the  joint  lives  of  F. 
and  Z,f  with  remainder  to  JB.  and  his  heirs  for  the  life  of  F.    Tliis  is 

(a)  Cunt.  Rem.  p.  5.  Rem.  f  18;  Co.  Litt  265a,  note  (2); 

(6;  Duncomb  v.  Duruamb,  $  Lev.  and  varioos  other  booki. 
437  ;    Parkhurst  v.    Smith,   Ume  of  (c)  3  Lev.  437. 

Dormer,  Wlllea,S«7;  Fearne'h  Coiit. 
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1896.         rather  the  cooverse  case;  for  here  the  remainder  may  bj  ponibility  ti^ 

s^v^^       effect  after  the  natural  expiration  of  the  particular  estate,  as  if  J8L  should 

Earl  of        die  before  F.    But  still  this  is  quite  uncertain.    For,  if  F.  should  die 

ScARBO ROUGH  before  21,  the  remainder  over  could  never  so  take  effect    The  tivo  li* 

-^*  mitations  would  end  together. 

^  4.  An  estate  limited  to  A,  for  life,  so  long  as  a  tree  shall  ^stand,  re- 

Savile.  nainder  to  B.  in  tail,  so  long  as  the  same  tree  shall  stand.  Here  the 
Isll  of  the  tree,  supposing  it  to  fall  during  A*s  VS%  and  before  a  sur- 
render &c.  of  the  lifo  estate,  would  determine  both  estates. 

Various  other  instances  might  be  put;  but  these  are  quite  sufficieot  to 
shew  the  fallacy  of  the  obserrations  on  the  other  side.  The  true  rule 
is  that,  if  a  remainder  be  limited  to  a  person  ascertained  and  in  esse, 
and  be  to  take  effect  in  every  possible  case  consistently  with  its  dura* 
tion,  the  remainder  is  vested.  Thus,  in  the  first  and  second  oaaes» 
though  the  remainder,  as  it  is  usually  expressed,  sounds  contingendy, 
since  it  is  only  to  take  effect  on  the  life  estate  determining  in  the  life* 
time  of  the  tenant  for  life,  still  the  remainder  is  to  take  effect  in  every 
case  in  which  it  possibly  can,  consistently  with  its  duration.  It  is 
therefore  a  vested  remainder.  To  deny  it  to  be  such,  would  be  to  hoU 
that  though,  subject  to  the  life  interest,  an  ulterior  interest  still  remains, 
which  may  by  possibility  take  effect  during  the  life  by  foifeitore  &g^ 
still  that  interest  oould  not  be  made  certainly  to  vest  in  any  one  without 
giving  him  an  estate  which  might  endure  beyond  the  life;  and  for  this 
there  is  no  reason.  On  the  contrary,  there  is  every  reason  in  law  for 
allowing  persons  to  parcel  out  the  various  interests  in  any  way  they  see 
fit,  and  for  making  them  vested,  rather  than  contingent.  The  third  in- 
stance may  be  tried  by  the  same  test.  And  so  may  the  fourth  instance^ 
which  is  still  more  analogous  to  the  principal  case. 

Suppose,  in  tlie  principal  case,  the  testator  had  expressly  said  that, 
though  his  intention  was  that  the  estate  of  each  tenant  for  life  should 
determine  on  his  becoming  earl,  still  the  inheritance  in  remainder 
should  nevertheless  vest  in  the  sons  of  a  tenant  for  life  on  their  births, 
and  remain  so  vested  till  the  earldom  should  devolve  on  the  tenant  for 
life.  Is  there  any  rule  of  law  to  prevent  the  accomplishment  of  such  an 
intention  ?  Is  there  any  rule  of  law  which  peremptorily  says,  because 
that  estate  of  inheritance  may  by  possibility  determine  by  the  same 
event  which  determines  the  estate  for  life,  therefore  it  must  necessarily 
remain  in  contingency,  and  the  inheritance  by  consequence  descend  to 
the  testatot^s  heir  at  law  until  a  tenant  for  life  shall  die,  notwithstanding 
the  existence  of  sons  ?  The  rule  of  law  as  to  vesting  estates  is  quite  the 
reverse.  And,  as  to  the  testator's  intention,  he  has  in  fact  declared 
this ;  for  he  first  limits  the  estates  in  words  which  would  clearly  give 
vested  estates;  and  the  proviso  merely  professes  to  determine  these,  and 
not  to  create  any  precedent  condition  as  to  their  vesting. 

The  observation  on  the  other  side,  that  the  remainders  to  the  sons  can 
take  effect  only  if  the  father  shall  die  without  becoming  earl,  is  errone- 
ous, and  founded  on  a  sort  of  popular,  and  not  a  l^al,  view  of  tlie  na* 
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ture  of  a  remainder.    In  the  common  case  of  a  remainder  to  A,  fox  life,         18S6. 
andf  after  his  decease,  to  B.  for  life,  it  would  be  popularly  said  that  B,       V^v^/ 
QOQld  not  take  unless  he  should  survive  A,;  but  this  would  be  veiy  uv        Earl  of 
accurate  in  a  legal  point  of  view,  since  fi.  might,  by  the  surrender  or  Scabbobovoii 
forfeiture  of  A.'s  life  estate,  take,  although  he  should  not  survive  A,  ^ 

So,  in  the  present  case,  the  son  of  a  tenant  for  life  may  well  take  a  ^ 

vested  interest  immediately  on  his  birth;  and  that  interest  might  take        Savxix* 
effect  in  possession  before  it  should  be  determined  whether  the  father 
might  become  earl  or  not.    Thus,  on  the  fether  and  son  suffering  a  re- 
coveiy,  they  would  have  acquired  the  whole  interest  in  the  estate,  and 
might  require  the  trustees  to  surrender  their  intermediate  estate. 

It  is  further  submitted  that  the  other  side  have  no  warrant  for  intro- 
ducing the  words  *^  if/'  ^  unless,"  &c.  into  the  limitations,  either  ex- 
pressly or  by  eoostroctioB.  The  will  commences  by  giving  vested 
estates;  and  the  only  words  of  contingency  introduced  in  the  proviso 
are  those  of  a  determining  quality. 

It  should,  perhaps,  be  mentioned  that  the  second  form  submitted  by 
the  other  side  varies  in  words  fipom  the  form  submitted  by  the  plaintiff 
in  error,  and  thus  gives  the  limitations  the  appearance  of  a  repugnancy, 
as  in  the  case  of  Farkkuni  v.  Smith,  Uitee  of  Dormer  (a)  above  cited, 
the  remainder  being  literally  limited,  upon  the  tenant  for  life  becoming 
earl,  to  his  son  until  the  tenant  for  life  should  become  earl  (that  is,  the 
same  event),  &c.  The  words,  if  introduced,  would,  it  is  submitted,  do 
no  harm,  any  more  than  in  the  cited  case,  even  if  they  should  be  held 
to  go  fertber  than  pointing  out  the  order  of  time  in  which  the  varions 
limitations  determine  and  take  effect,  &c  But,  in  feet,  the  words  are 
not  in  the  will;  and  if,  as  the  plaintiff  in  error  contends,  proper  vested 
remainders  were  created,  he  must  have  a  right  to  mould  the  tiraitatietas 
in  the  way  most  proper  to  give  effect  to  the  intention;  as  in  the  form 
suggested  by  him,  by  the  words,  **  with  remainder,*'  loc,  or  in  other 
words  to  the  same  effect.  The  testator  may  be  considered  as  in  cfeet 
having  said  thus :  *^  I  give  to  Rickard  for  life,  or  until  he  shall  become 
earl,  and,  as  to  what  remains,  or  subject  thereto  (that  is,  witfi  remain- 
der), to  the  trustees  and  their  heirs  during  bis  life,  or  until  hi^thall  be- 
come earl,  in  trust  to  preserve  &c. ;  and,  as  to  what  remun|^  or  subject 
thereto,  to  his  first  son  and  the  heirs  male  of  his  body  unftl  Rklkari  or 
the  son  shall  become  earl,  &c/'  Here  there  is  no  contingency...  T^t  • 
son,  on  his  birth,  supposing  ^chard  not  to  have  previously  be'cdftte 
earl,  Ukes  a  vested  estate  tail,  which  may  endure  for  ever;  jlkugfa  in- 
deed it  is  subject  to  be  determined  (unless  prevented  by  a  rlcoverj)  by 
the  father  or  son  becoming  earl.  This  vested  estate  tail  may  be  aliened, 
charged  ftc,  and  by  virtue  of  it  the  son  may  accept  a  surrender  of  the 
prior  estate,  or  take  advantage  of  any  forfeiture.  The  other  side  have 
not  explained  how,  if  the  esUte  of  the  son  is  contingent,  the  trustees' 
estate  is  not  also  contingent    If  the  limitation  to  the  son  is  to  be  read 

(«)  WiUe8,3n. 
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1856.         90  as  to  take  efi^ct  after  the  determinatioti  of  the  father's  estate,  l^  liis 

V^v^fc/       becoming  earl,  in  which  erent  in  fact  it  is  not  to  take  effect  at  all,  why 

Earl  of       is  not  the  limitation  to  the  trustees  to  be  read  in  the  same  way?    In  the 

SCARBOBOOGH  paraphrase  of  the  limitations  suggested  on  the  other  side,  ther  in  htt 

j7*  drop  all  reference  to  the  estate  of  the  trustees.     In  this  paraphrase,  too* 

fH^  and  in  the  observations  accompanying  it,  they  wholly  leave  out  of  view 

Savile.        the  fact  that,  on  a  limitation  to  A.  for  life,  and,  after  his  decease,  to  B., 

B.  has  a  present  and  immediate  interest  during  A,'b  life. 

It  should  be  noticed,  too,  that  the  observations  on  die  other  side  are 
altogether  opposed  to  the  argument  on  that  side  in  the  Court  below. 
In  that  argument,  on  the  point  of  remainders,  there  was  no  suggestion 
or  hint  that,  if  this  construction  were  adopted,  the  estates  of  the  sons 
would  be  contingent.  On  the  contrary,  their  argument  below  (a)  pro- 
ceeded upon  a  totally  different  assumption;  since  they  admitted  that 
the  recovery  had  barred  the  estate  of  the  lessor  of  the  original  plaintiff 
in  one  point  of  view,  though  not  in  another  point  of  view.  WbAreas,  if 
Ihe  remainder  of  the  plaintiff  in  error  was,  as  now  suggested,  a  contin- 
gent one,  as  depending  upon  the  fact  of  his  father  not  becoming  earl, 
the  recovery  was  clearly  altogether  void,  since,  in  the  event  which  hap* 
pened  of  the  devolution  of  the  earldom  on  his  father,  the  remainder  of 
the  plaintiff  in  error  never  took  effect  at  all. 

IV.  ri.)  It  was  argued  that  the  only  grounds  on  which  the  remain- 
ders to  the  sons  of  John  the  father,  according  to  the  method  of  mould- 
ing the  limitations  suggested  on  the  part  of  the  defendant  in  error,  can 
be  considered  as  contingent,  is,  either  tha;t  they  may  never  vest  in  ac- 
tual possession,  or  that  both  the  remainder  and  the  particular  estate  may 
possibly  determine  by  the  same  event.  This  is  incorrect.  Clearly, 
neither  of  these  circumstances  will  make  a  remainder  contingent.  Bat 
the  remainder  to  each  son  of  Jithn  the  father  will  be  contingent  for  this 
reason,  that  the  particular  estate  limited  to  John  the  father  is  originally 
so  limited  that  it  may  expire  on  more  than  oue  event,  i.  e.  either  by  his 
death  or  the  descent  of  the  title;  and  the  remainder  limited  upon  it  b  to 
come  into  enjoyment,  if  the  particular  estate  determine  on  one  of  the 
events,  viz.  the  death  of  the  father,  and  is  not  to  come  into  enjoyment  if 
the  particular  estate  determine  on  the  other  event,  viz.  the  descent  of 
the  title.  So  that  the  right  of  enjoyment  is  to  accrue  on  an  event  which 
is  originally  dubious  and  uncertain,  such  uncertainty  being  independent 
of  Hie  ptfiod  for  which  the  remainder  may  endure  in  the  case  in  which 
it  can  come  into  actual  enjoyment.  The  remainder,  therefore,  has  not 
originally  a  capacity  of  taking  effect  on  every  determination  of  the  par- 
ticular estate.  It  originally  depends  on  a  contingent  determination  of 
the  particular  estate,  and  is  indisputably  a  contingent  remainder  of 
Feame's  first  class(6). 

(2.)  Instances  have  been  put  by  the  other  side  to  establish  the  posi- 
tion, that  a  remainder  may  be  vested,  though  it  may  never  vest  in 
actual  possession,  or  though  it  may  determine  before  or  contempora- 

(a)  4  N.  &  M.  75?.  (6)  ConU  Rem.  p.  6. 


FASTER  TERM,  VI  WILL.  IV.  928 

neously  with  the  particohir  estate;  a  position  which  needed  no  proof,         1830. 
But  those  instances  have  no  similarity  to  the  present  case.    They  are  all       v,^v^^ 
cases  in  which  the  remainder  may  fiiil  to  come  into  possession,  not  by        £ai-l  of 
reason  of  its  original  incapacity  of  taking  effect  in  eojoyment  upon  Scabborovgk 
every  determination  of  the  particular  estate,  but  merely  by  reason  of  J^' 

the  period,  for  which  the  remainder  was  to  continue  after  any  possible  ^^ 

determination  of  the  particular  estate,  having  run  out  Savile. 

Thus,  in  the  first  example  put,  which  is  the  common  case  of  an  estate 
to  A.  for  hfe,  and,  after  the  determination  of  that  estate  by  forfeiture  or 
otherwise  in  his  lifetime,  to  trustees  and  their  heirs  during  his  life,  in 
trust  Sec. :  here,  there  is  an  cTent,  yir.  the  death  of  A,  without  a  deter-> 
mination  of  his  estate  by  forfeiture  or  otherwise  during  his  life,  in  which 
the  estate  of  the  trustees  will  not  come  into  enjoyment:  but  the  only 
reason  why  it  will  not  do  so  is  that,  at  the  happening  of  such  event,  the 
period  for  which  the  estate  of  the  trustees  was  to  continue,  in  the  case 
in  which  it  might  come  into  enjoyment,  has  run  out  and  is  expired* 
The  second  example  put,  which  is  that  of  the  trustee  to  bar  dower,  is 
identical  with  the  first.  So,  in  the  third  example,  m.  a  limitation  to  A.- 
and  his  heirs  for  the  joint  lives  of  T.  and  Z.y  with  remainder  to  B.  and 
his  heirs  for  the  life  of  Y.  If  Y.  dies  in  the  lifetime  of  Z,,  the  remainder 
to  B.  during  the  life  of  Y.  does  not  take  efiect.  But  this  is  merely  be* 
cause  the  period  for  which  B.'s  estate  was  to  continue,  in  the  case  in 
which  it  might  come  into  enjoyment,  has  expired.  And  so,  in  the 
fourth  example,  where  an  estate  is  supposed  to  be  limited  to  A,  for  life 
so  long  as  a  tree  shall  stand,  remainder  to  B.  in  tail  so  long  as  the  same 
tree  shall  stand ;  if  the  tree  fell  during  the  life  of  A.,  the  estate  tail  of 
B.  will  not  come  into  enjoyment;  but  this  is  merely  because  the  period, 
during  which  B.'s  estate  was  to  continue,  in  the  case  in  which  it  might 
come  into  enjoyment,  has  run  out. 

(3.)  To  contrast  these  examples  with  the  present  case: — Suppose  that 
the  fall  of  a  tree  were,  in  the  fourth  example,  confined  to  A*b  life,  which 
will  make  that  example  identical  with  the  principal  case;  the  other  side 
would  then  propose  to  frame  the  limitations  thus:  to  A,  for  life,  until  a 
tree  shall  fell  during  his,  i^.'s  life,  remainder  to  B.  in  tail  until  the  same 
tree  shall  fell  during  A.*s  life.  Now  here  A,*8  estate  is  determinable  on 
two  events;  viz.  first,  his  death;  secondly,  the  fell  of  the  tree;  and,  on 
the  first  event,  viz.  on  the  death,  it  is  to  vest  in  possession  in  B.  in  tail 
absolutely;  but,  on  the  second  event,  viz.  the  fall  of  the  tree  during  A.'i 
life,  it  is  not  to  go  to  B.  at  all.  B/s  estate,  therefore,  is  expectant  upon 
a  contingent  determination  only  of  ^.'s  estate,  not  upon  any  determi- 
nation of  it;  and  it  is  clearly  contingent.  For  the  reason  why,  in  the 
event  of  the  tree  falling  in  the  life  of  A,,  the  estate  of  B.  vrill  not  come 
into  enjoyment,  is  not  (as  in  the  examples  put  by  the  other  side)  be- 
cause the  period  during  which  the  estate  was  to  continue,  in  the  case 
in  which  it  might  come  into  enjoyment,  has  run  out;  for,  B.  or  issue  of 
B.  being  alive,  such  would  not  be  the  case :  but  because  (without  re- 
gard to  that  period)  tlie  estate  of  B.,  as  originally  limited,  was  not  to 
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1830.         ^«  «ff^^  ^^  t^  ii^  abould  M  daring  A.'s  life.    Tbit  finitare  fiMrms  the 
^^^s*^       esseDtial  distinction  between  the  principal  case  and  the  examples  pio- 
Earl  of        posed  on  the  other  side. 
ScAKBOROuctt       It  may  perhaps  be  said  that,  in  order  to  put  aecurateljr  the  case  last 
J?'  oonsidered,  notice  ought  to  be  taken  of  the  possibility  of  A/%  estate  de- 

^,  termiuing  by  forfeiture;  and  that  this  ought  to  be  regarded  as  one  mode 

Savile.  of  determination  on  which  the  remainder  is  expectant.  If  this  were  so^ 
it  would  not  alter  the  result  The  only  difference  would  then  be,  that 
the  remainder  would  be  regarded  as  expectant  on  two  out  of  three  pos- 
sible determinations  of  the  particular  estate,  instead  of  being  expectant 
,  on  one  out  of  two  such  possible  determinations.  But,  in  feet,  the  case 
as  first  put  ti  accurately  propounded ;  for  fi.'s  remainder,  not  being  in 
other  respects  (t  e.  independently  of  forfeiture)  a  vested  remainder,  he 
would  not  be  entitled  to  enter  in  case  of  forfeiture ;  and  thecefi)re  his  le- 
aainder  is  not  expectant  on  that  event. 

(4.)  The  general  rule  is  alleged  by  the  other  side  to  be  that,  if  a  re- 
mainder be  limited  to  a  person  asoertained  and  in  esse,  and  be  to  take 
effect  in  every  possible  case  consistently  with  its  duration,  the  remainder 
is  vested.  A  more  exact  statement  of  the  rule  would  be  that,  if  a  re- 
mainder be  limited  to  a  person  asoertained  and  in  ease,  and  be  to  take 
effect  in  every  possible  case,  other  than  the  efilusioo  of  the  period  for 
which  the  remainder  can  in  any  event  contimie  in  enjoyment,  the  re- 
mainder is  vested. 

(5.)  If  the  other  aide  were  right  in  their  position,  that,  in  moulding 
the  limitations  so  as  to  embrace  the  objects  of  the  shifting  clause  by  way 
of  remainder,  the  remainders  to  the  sons  of  John  the  hther  might  be 
made  vested  remainders,  the  effsct  would  be  that  Fcorae>  first  class  of 
contingent  remainders  migjbt,  by  a  slight  alteration  in  form,  be  aboUshed. 
Take  an  example  of  this  class,  put  by  Mr.  Butkr  in  his  none  to  IVsarac^ 
Con/. -/tot.  p.  6,  note  (d).  If  an  estate  be  limited  to  the  uae  of  A.  till 
B.  returns  from  Rome^  and,  on  B.'s  return,  to  the  use  of  C.  in  fee,  ^  A. 
takes  an  estate  which  will  expire  on  his  own  decease,  or  B.'s  return 
from  Rome,  which  shall  first  happen.  In  the  case  proposed,  it  is  in- 
tended, that  if  A.'s  estate  expire  by  Bw*s  return  from  Rome,  C  shall 
have  the  land,  but  that  if  A/s  estate  expire  by  his  decease,  C  shall 
not  have  the  land.  Now,  while  both  A.'s  life  and  B.'s  residence  at  Roase 
continue,  it  is  uncertain  in  which  of  these  modes  the  preceding  estate 
will  expire;  the  remainder,  Uierefbre, evidently  depends  on  a  contingent 
determination  of  the  preceding  estate.*'  But,  accoiding  to  the  defend- 
ant's system,  this  limitation  might  be  moulded  thus : — to  A.  fcr  life,  or 
till  B,  returns  from  Rome,  remainder  (i.  e«  after  the  death  of  A.  or  the 
return  of  B.  from  Rome)  to  C.  in  tail  until  A.  dies  without  fi.  returning 
from  Rome ;  which  produces  the  same  result  exactly  as  the  former  limi*- 
tation.  But  then,  as  the  other  side  say,  the  remainder  of  €.,  by  this 
change  in  the  words,  will  be  altered  from  a  contingent  into  a  vested  re- 
mainder. 

So^a^sin  (see  ^pmnei  CtnU*  Roil  p.  5),  ifjn  estate  is  limited  to  the 
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use  of  A.  in  tail,  until  he  A.  shall  do  a  certaiii  act,  and,  after  such  ad  i9S6, 
done  by  J.,  to  the  use  of  B.  in  tail ;  Ais,  npon  the  system  suggested^ 
might  be  moulded  Uius : — to  the  use  of  A.  in  tail,  or  until  he  A,  shaU  do 
a  certain  act,  remainder  (i.  e.  after  the  death  of  A,  without  issue  or  his 
doing  the  act)  to  B.  in  tail  until  A.  shall  die  without  having  done  the 
act;  which  gives  the  same  result  as^e former  limitation :  and  then,  ac- 
cording to  tiie  proposed  system,  the  remainder  to  B.  would  be  altered 
from  a  contingent  into  a  vested  remainder. 

Further,  there  is  no  reason  why  this  should  not  be  extended,  and  made 
efiicacious  for  reducing  into  vested  remainders  many  (perhaps,  with  in* 
gennity,  all)  other  classes  of  contingent  remainders,  where  the  person  to 
take  is  ascertained.  For,  in  Ae  common  case  of  a  limitation  to  the  use 
of  A.  for  life,  and,  if  B.  survive  il.,  then  to  B.  in  tail  (which  is  of  course 
a  contingent  remainder),  the  limilation  might  be  moulded  thus : — '*to 
the  use  of  A,  for  life,  remainder  to  B.  in  tail  until  B.  dies  in  the  KfeCtme 
of  A.  ;**  and  tlien  the  estate  of  B.  would  be  a  vested  remainder.  In  all 
the  cases  put,  an  estate  is  limited  ftoin  the  time  of  an  event  happening 
until  the  same  event  shall  happen. 

(6.)  The  fallacy  of  the  system  is,  that  it  arbitrarily  converts  a  remain- 
der, whidi  is  essentially  dependent  upon  an  uncertain  event,  into  a  re- 
mainder mertly  determinable  upon  such  event. 

(7.)  With  tefetence  to  the  principal  case,  the  true  view  of  the  matter 
is,  that  indisputably  the  testator's  intention  was  that,  upon  the  determi- 
nation of  John  the  fether's  estate,  the  inheritance  ahonld  devolve  in  dif- 
ferent ways,  aocofding  to  different  events.  In  one  event,  that  is,  if  John 
the  fedier  did  not  become  earl,  it  was  to  go  to  his  son.  In  the  other 
event,  that  is,  if  John  the  father  did  become  eati,  it  was  to  devolve  on 
the  lessor  of  the  plaintiff.  There  were,  thereftne,  two  separate  ways  in 
which  tfie  inheritance  was  to  devolve  immediaiely  after  the  determina* 
tion  of  John  the  Aither's  estate :  and  this  circumstance  is  of  itself  con* 
elusive  that  the  estates  of  inheritance  to  be  conferred  by  the  two  courses 
of  devolution  could  not  be  simuhaneously  vested.  If  the  proviso  is  held 
to  operate  according  to  its  natural  purport,  by  way  of  shifting  ose  or 
executory  devise,  the  estate  in  respect  of  which  the  lessor  of  the  plaintiff 
now  claims  was  the  contingent  estate.  If  the  will  could  be  moulded  as 
required  by  the  other  side,  the  estate  of  John  the  son  would  be  contin- 
gent, and  was  so  at  the  time  of  suffering  the  recovery. 

(a)  It  has  been  asked,  <*  Suppose,  in  the  principal  case,  the  testator 
had  expressly  said  that,  though  his  intention  was  that  the  estate  of  each 
tenant  for  life  should  determine  on  his  becoming  eari,  still  the  inherit- 
ance in  remainder  should  nevertheless  vest  in  the  sons  of  a  tenant  for  life 
on  their  births,  and  remain  so  vested  till  the  caridom  should  devolve  on 
tlie  tenant  for  life.  Is  there  any  rule  of  law  to  prevent  tlie  accomplish- 
ment of  such  an  intention  T  The  answer  is,  that  no  doubt  the  testator's 
inlentiony  so  expressed,  could  be  accomplished ;  but  that  the  object 
could  only  be  effectuated  (as  it  is  in  the  principal  case)  by  way  of  shifts 
ing  use.    It  certainly  couki  not  be  efieotualed  by  way  of  vested  nmain- 
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1836.         ^^^'    ^  >^  couldy  why  might  not  a  shnihir  difeotion  be  gtvcD  io  every 

V^v^/       case  of  a  contingent  remainder  limited  to  a  person  in  esse? 

Earl  of  (9.)  Again,  with  reference  to  the  example  which  has  been  pot,  of  a 

Scarborough  imitation  to  A,  for  life,  and,  after  his  decease,  to  B.  for  life :  this  has  no 

Y?'  application  to  the  point  in  dispute.    It  is  merely  the  case  of  an  estate 

fj^  for  the  two  lives  of  A.  and  B.,  carred  into  a  particular  estate  to  A.  and 

Savile.       a  remainder  to  B. ;  and,  if  B.  dies  in  the  Hie  of  A.j  the  reason  why  his 

remainder  does  not  come  into  enjoyment,  is,  that  the  period  for  which 

such  remainder  would  endure,  in  the  case  in  which  it  oould  come  into 

enjoyment,  has  ezpited. 

(10.)  Again,  the  case  whidi  has  been  pot  of  a  vecovery  being  safTefed 
by  the  lather  and  son  proves  nodiing.  It  involves  a  petitto  prindpii : 
it  assumes  that  the  remainder,  in  the  principal  caaei  would,  in  the  pro- 
posed mode  of  moulding  the  limitations,  be  vested,  and  argues  as  to 
what  results  may  follow.  But  if  (as  is  in  &ct  the  case)  the  remainder 
would  be  contingent,  the  recovery  would  be  inoperative. 

(11.)  Again,  it  has  been  said  that  there  is  no  warrant  for  inttodndag 
the  words  '*  if,"  **  unless,"  &&,  into  the  limitations,  either  expressly  or 
by  construction.  This  observatioii  proceeds  on  a  misapprehension  of 
the  argument.  The  argument  is,  not  that  the  words  **  if,"  *^  ankas,'*  &e. 
ought  to  be  introduced,  but  that,  if  the  will  were  to  be  moulded  so  as  to 
embrace  the  shifting  clause  in  the  way  of  nBroaindets,  the  estates  to  the 
sons  of  John  would  necessarily  be  contingent  remainders.  And  the 
words  **  if,"  or  **  unless"  are  used  only  to  shew  what  would  be  the  effect 
of  thus  moulding  the  wiiL  They  are  used,  in  fact,  only  for  the  parpose 
of  pointing  out  that,  in  the  form  submitted  on  the  other  side,  the  wonl 
**  until"  means  <'  unless." 

(12.)  It  has  been  urged  that  the  form  submitted  on  the  part  of  the 
defendant  in  error  varies  in  words  from  the  form  submitted  on  the  part 
of  the  plaintiff  in  error,  and  gives  the  ttmitalions  the  appearance  of  a 
repugnancy,  which  it  is  said  does  not  exist.  Now,  as  the  form  of  words 
used  can  have  no  influence  on  the  substantial  question  between  the  par- 
ties, and  as  both  the  proposed  forms  produce  the  same  results,  it  may  be 
conceded  that,  if  the  form  submitted  by  the  plaintiff  in  error  would  make 
the  remainders  to  the  sons  of  John  the  father  vested,  the  farm  snbmitted 
by  the  lessor  of  the  plaintiff  would  have  the  same  effect.  But  then  the 
converse  of  this  concession  will  also  be  true ;  that  is,  if  the  remainder 
would  be  contingent  under  the  latter  form,  it  will  equally  be  so  under 
the  former;  the  reasons  that  apply  to  the  one,  equally  apply  to  the 
other. 

In  truth,  the  only  difierenoe  between  the  forms  is  that,  in  the  form 
suggested  for  the  ddendant  in  error,  the  words  introductory  of  the  re- 
mainders are  (according  to  the  uniform  practice  in  framing  fomml  in- 
struments, and  according  to  the  form  of  Sir  George  SavUe's  will)  set  out 
at  length ;  and  that,  in  the  form  suggested  for  the  plaintiff  in  error,  the 
effect  only  is  given  thus,  *'  widi  remainder,"  which  is  the  form  used  in 
abstracts,  and  sometimes,  for  the  sake  of  shortness,  in  wills.    The  use  of 
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the  latter  form  renders  the  repugnancy  of  the  limitations  less  apparent;  1836* 

but  the  effect  is  the  xame  in  both. 

It  is  further  to  be  observed  that,  according  to  the  proper  and  usual 
form  of  limiting  remainders,  the  only  event  expressed  in  the  introductory 
words  is  that  in  whkh  the  remainder  is  to  rest  in  enjoyment.  It  would 
be  absurd,  in  the  case  of  the  trustees  to  preserve  &c.,  to  frame  the  limi- 
tations as  follows:  to  il.  ibr  life,  and,  after  the  determination  of  that 
estate  by  any  means  (i.  e.  either  by  the  death  of  ^.,  or  by  forfeiture,  or 
oiherwlte^  in  his  life  time),  to  B,  and  heirs  he  until  the  death  of  A,;'* 
and  the  limitation  is  never  so  framed.  And  so«  in  the  fourtli  eiample 
put  by  the  plaintiff  in  error,  it  would  be  equally  absurd  to  frame  the 
limitations  as  follows : — **  to  A,  for  Ufo,  so  long  as  a  tree  shall  stand, 
and,  after  tlie  deternioation  of  thai  estate  (i.  e.  either  by  the  death  of 
A,f  or  by  the  (ailing  of  the  tree),  to  JB.  in  tail  until  the  tree  ftiUs ;"  the 
tree,  in  the  latter  determinaticm  of  ^.'s  estate,  having  already  fallen.  The 
proper  mode  would  be  thus : — *^  to  A.  for  life,  so  long  as  the  tree  shall 
stand,  and,  after  the  determination  of  that  estate  by  the  death  of  J.,  to 
£.  in  tail  so  long  as  the  same  tree  stands."  Here  all  repugnancy  is 
avoided.  And  it  will  be  seen  that  the  case  of  the  trustees  to  preserve 
&c.,  and  the  fourth  example,  are  in  principle  the  sarae« 

It  may  be  worth  noticing  (in  illustration  of  the  principle  that  tlie  form 
of  words  cannot  influence  the  legal  result)  that,  in  the  case  of  a  limita- 
tion to  A.  for  life,  and,  if  JB.  survive  him,  to  B.  for  life  (which  in  form 
is  contingent),  the  remainder  to  fi.  is  still  clearly  vested. 

(13.)  A  complaint  is  made  that  no  explanation  has  been  given  bow, 
if  the  estate  of  the  son  is  contingent,  the  estate  of  the  trustees  to  preserve 
is  not  also  contingent.  The  answer  to  this  has  now  been  given.  In  the 
case  of  the  son,  if  the  particular  estate  determine  by  the  descent  of  the 
title,  he  takes  no  estate  in  enjoyment;  but  this  is,  not  because  there  is  a 
failure  of  issue  during  the  particular  estate,  but  because  the  estate  tail  is 
prevented  from  tsdcing  effect  by  a  contingency.  In  the  case  of  the  trus- 
tees, upon  any  determination  of  the  particular  estate,  the  estate  of  the 
trustees  comes  into  possessicm,  unless  the  period  during  which  it  b  to 
continue,  in  any  case  in  which  it  may  so  come  into  possession,  has  run 
ouL  The  cases  would  be  identical  if,  in  the  case  of  the  remainder  to 
the  trustees,  an  exception  were  made  of  a  particular  mode  in  which  the 
estate  of  the  tenant  for  life  might  determine  in  his  lifetime:  thus — *'  to  A, 
for  life,  and,  after  the  determination  of  that  estate  by  any  means  during 
his  life,  to  B.  and  his  heirs  during  the  life  of  A.,  or  until  A.  commit  a 
forfeiture  by  a  particular  act."  Here  the  effSect  is  the  same  as  if  it  had 
been  said, ''  after  the  determination  of  that  estate,  during  the  life  of  A,y 
by  any  means  except  the  act  in  question."  And  the  remainder  to  the 
trustees  would  then  clearly  be  contingent 

V.  It  is  admitted,  on  tlie  part  of  the  defendant  in  error,  that,  in  all 
the  cases  put  for  the  plaintiff  in  error,  the  remainders  would  be  vested. 
Unless,  therefose,  some  solid  distinction  has  been  established  between 
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1836.         ^^^^'^  ^"^"^  "^  ^^  present^  the  point  at  htae  naj  be  considered  at  an 

Earl  of  It  is  attempted  (3),  with  reference  to  the  example  put  of  the  limita- 

Scarborough  tiona  depending  upon  the  h\\  of  a  tree,  to  make  a  distinction  on  the 
^'  fact,  whether  the  estates  are  made  determinable  by  the  fell  of  the  tree, 

?  generally,  at  any  time,  or  only  in  the  lifetime  of  the  tenant  for  life;  bat 

Savile.  >^o  satisfiiictory  reason  is  given  for  the  distinction.  It  need  not  be  dis- 
puted that,  if  the  remainder  were  only  to  lake  effect  if  the  tree  were  not 
to  fall  during  the  life  of  the  tenant  fbr  lifb,  then  the  remainder  would  be 
contingent;  since  to  hold  it  vested,  so  as  fbr  the  remainder-man  to  be 
capable  of  a  surrender,  or  of  caking  advantage  of  a  forfeiture  during  the 
lifetime  of  tfie  tenant  fbr  lifis,  and  thus  of  enjoying  the  lands,  though  the 
tree  might  afterwards  happen  to  fhll  during  such  lifHime,  would  be  to 
give  the  party  an  estate  directly  contrary  to  the  words  of  the  settlement 
and  the  intention  of  the  settlor :  but  still  this  is  no  reason  for  coming  to 
the  conchuion  that  the  settlor  might  not,  If  he  pleased,  have  given  the 
remainder*man  a  vested  remainder  to  emiure  %ntU  the  tree  riiould  fidt, 
and  so  as  that  the  remainder-man  might,  in  the  case  of  a  surrender  or  a 
forfeiture,  actually  enjoy  the  estate  daring  that  period  and  until  the  tree 
fell,  whether  the  limitations  were  made  to  determine  by  the  faH  of  the 
tree  at  any  time,  or  daring  the  \\h  only  of  the  tenant  fbr  life.  It  is  clear, 
in  both  eases,  that,  if  in  faet  the  tree  should  Ml  during  the  life  of  the 
tenant  for  life  and  before  a  surrender,  ftc,  the  remainder  conld  never 
come  into  posseaaion.  In  one  case,  as  admitted,  the  remainder  is  a 
vested  one.  Why  should  it  not  be  equally  vested  in  the  other  case? 
The  ease  put  on  the  other  side  is  in  effect  this : — *^  a  limitation  to  A,  for 
life,  determinable  if  a  eettain  tree  should  fall,  remainder  to  B.  in  tail, 
determinable  if  the  tree  should  &I1  during  AJs  life."  What  is  there  here 
to  render  fi.'s  estate  contingent,  any  more  than  if  the  words  **  daring 
Ah  life"  were  omitted,  or  than  if,  aAer  the  words  <<  daring  Ah  life,* 
the  words  ^  or  at  any  time  alter  his  decease"  were  added  ?  He  has,  in 
foct,  a  more  endurable  estate;  and  why  should  it  not  be  deemed  a  vested 
one,  as  well  as  in  the  other  case. 

Objections  are  made  (4)  lo  the  role  proposed  for  ascertaming  what  is 
a  vested  remainder;  but  no  authority  is  given  from  the  books,  to  which 
the  rule  would  be  inapplicable.  Another  rule  is  proposed  on  the  odier 
side,  in  the  same  kinguage,  save  that  for  the  words  **  consistently  wi& 
its  duration,"  the  words  *•  other  than  the  effluxion  of  the  period  for  which 
the  remainder  can  in  any  event  continue,"  are  substituted.  This  sub* 
stitution  does  not  appear  to  render  the  rule  more  intelligible  or  coasistent 
with  the  admissions  made  by  the  other  side;  and  the  mie  originaHy 
proposed  is  simple,  clearty  intelligible,  conformable  to  prineiple,  aad 
not  impugned  by  any  authority.  At  all  events,  without  regard  to  the 
correctness  of  either  rule,  it  is  submitted  that  the  examples  put  in  the 
paper  III.,  and  not  disputed  on  tlie  other  side,  are  not,  with  reference 
to  the  point  under  discussion,  sabstantially  to  be  distinguished  from  the 
principal  case. 
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It  is  said  (5)  that,  if  the  view  taken  by  the  plaintiff  in  error  be  correety  1836. 
Feame*s  first  class  of  contiDgeDt  remainders,  and  possibly  many  other 
contingent  remainders,  might  be  made  vested  remainders  by  the  altera- 
tion of  a  few  words,  or  by  construction.  It  would  not  be  surprising 
that  such  contingent  remainders  as  are  not  necessarily  contingent  (as 
those  are  where  the  parties  are  unborn,  &c.)  should,  by  the  alteration  of 
a  few  words,  be  rendered  capable  of  being  vested ;  since  they  are  simply 
contingent  because  they  are  made  to  depend,  by  the  will  of  the  settlor, 
upon  an  uncertain  event  In  the  particular  instances  cited  from  Feame^ 
the  remainders  were  only  to  take  eflect  if  a  particular  party  returned 
from  Rome,  or  if  a  particular  act  were  done.  In  such  eases,  it  is  impos. 
sible  to  hold  that  the  remainders  are  vested  without  altering  the  words ; 
for,  if  the  remabders  were  held  to  be  vested,  the  rematnder>men  might, 
by  forfeiture  Ice,  come  into  enjoyment  of  the  lands  and  hold  them, 
though  in  feet,  ultimately,  the  event  should  not  liappen  in  which  alone 
they  were  to  take.  So,  if  the  remainder  were  in  tail,  a  recovery  might 
be  suffered,  discharging  the  entail  from  the  determinable  quality,  &c. ; 
and  the  lands  would  be  enjoyed  for  ever,  contrary  to  the  expressed  in- 
tention* This  would  be  making  a  will,  and  not  construing  it  It  is  not 
necessary  to  contend  that  there  is  any  reason  for  so  altering  or  moulding 
limitations  of  that  nature^  or,  in  other  words,  where  a  testator  has  de- 
clared that  a  remaindei^man  shall  take  if  a  certain  event  shall  happen, 
that  he  can  be  made  to  take  before  the  event  happens,  and  without 
regard  to  the  fact  whether  it  may  happen  or  not  At  the  same  time, 
in  the  converse  case,  where  a  testator  has  declared  that  a  party  shall 
take  in  remainder  until  a  certain  event  happen  (thus  giving  him  an 
estate,  not  to  vest  on  the  happening  of  the  event  as  a  precedent  con- 
dition, but  determinable  on  the  happening  of  the  event),  there  is  still 
less  reason,  considering  the  anxiety  of  the  law  to  make  estates  vested, 
to  say  that  the  remainder-man  shall  take,  not  a  vested  estate,  but  a  con- 
tingent one.  What  object  could  the  law  have  in  rendering  it  contin- 
gent? 

It  is  clear  that,  were  it  not  for  the  power  which  a  tenant  in  tail  has 
of  destroying  the  determinable  quality  of  the  estate,  the  point  of  the 
contingency,  any  more  than  the  point  of  new  interests,  would  never  have 
been  raised  in  Uie  principal  case ;  since,  <hi  the  devolution  of  the  earl- 
dom on  the  late  earl,  the  estate  tail  of  &e  plaintiff  in  error  would  have 
ceased,  and  these  points  would  have  become  of  no  practical  conse- 
quence. But  this  cannot  influence  the  decision  of  the  Court.  It  must 
be  presumed  tliat  this  power  is  lodged  in  a  tenant  in  tail  for  wise  rea- 
sons; and  it  was  for  the  testator,  if  he  had  intended  it,  to  frame,  as  he 
might  readily  have  done,  the  limitations  in  such  a  way  as  to  have  pre- 
vented the  exercise  of  this  power.  The  Court,  in  considering  the  form 
of  the  remainders  laid  before  it,  and  in  determining  whether  vested  or 
contingent  remainders  would  be  created,  will  discard  from  view  the  trust 
for  preserving  contingent  remainders,  and  the  point  as  to  recoveries,  and 
look  at  the  case  as  if  the  tenant  for  life  had,  after  the  birth  of  a  S00|  made 
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^301.         ^  feoffment  or  levied  a  fine  for  the  purpow  pf  4c9tTO]w>S  ihttM^MPM 
^t^va^       9^  beiog  contiogenV  and  the  point  had  been  wholher  .he  copldi«iipcfMA 
jgarLof        in  effecting  this  object,  or  whether  the  son  could  no(  take  advaRtage  «C 
^ARBQRQyp^  ^{^g  forfeiture;  so  that,  should  tl)e  earldoi^  not, devolve ia 4he  UfittipB*,^ 
Pod  ^^  tenant  for  life^  the  son  might  en^y  tiif^  9$i^vyc^QS^^ ^, .ik^^imt 

d^  talor's  vilK 

S^vii^  It  oan^fit  be  necessary  to  observe^.^rith  re^M^ena^  la  .tbei^Ha.pvl^iy^ 

the  copcljusion  of  (12),  to  prove  that  Jthe  fom^  oCvn9H}%;caMHi>trMiUMeii<» 
t))e  legal  result,  that  the  words  <*  if  fi.sufvive**.a^,iifi  thait  particular 
case,  rejected  as  of  no  force,  simply  because*, in  thcpartMular  case,  tliej 
are  considered  to  have  no  meaoing.  .Th«y  are  reeded,  too,  ia  ftiviMii 
of  creating  a  vested  estate^  instead  of  a  contingent  oaa. 
.  The  defendant  in  error  professes  Xlt.1)  not.  to  cqnf^^d  that  .the  ivor< 
**  if  **  is  to  be  introduced  3nto  the  fbrjpai;  if  sq,  there  vri^^  na:n(Mnf#ity> 
for  his  suggesting  two  fbrms,  one  with  ^e  word  *.<,if  *'  fj^if^f^yintif^ 
duced,  and  the  other  in  diflerent  {angu^gf^  lwt,th^t.too^ee9k^f9iiied 
with  explanations.  The  attempt  was, to  era^  the  natyifp|l, y ns|ypic|(wft:, 
of  the  words  used. 

The  passage  in  the  paper  IIL,  commented  upon  in  IV.  (8),  referred 
to  the  case  of  a  set  of  limitations  by  way  of  iiemain^er,  ^h  UmitalM 
being  thade  sepafattfy  determinable  accdrding  to  the  fbrm  quousqae, 
sabnsttdd  kf  lhe>  pUimiff  m  ernv^  A^iiUtf u t  a  ll1nh0t.eom.1iMa  ^♦fsc^  of ' 
c^ss^  jyfd^ft.07fir>>tttj>f^tl^  4^cl^i;;^n  f|vp^d|^»||U|^h9t^oiMi.f90 
their  births,  should  take  vested  estates,    lliat  the  te|>tator  s  mtentipiKiii; 
the  principal  case',  was  to  create  vested  estites,  is  clear:  indeed,  this  is 
admilt^  on  the  other  ^de^ibr  hi^  allowed 'l!hat  ^e  tettfatfiders  limifed 
byt  th4  will  W4re  vysftedi:^abj^tihawe?MR/to.be:d^eitcdbyiai^  of  •ett-', 
ci^toijy  djBvise  or  afiiftii^g  i^^e,,   ^^ut ^e^e .i^jnpjtjpces^^jfjto^rj^ft.tq  tha. 
doctrine  of  executory  devise  or  shifting  use,  in  a  case  where  the  re- 
matndei^  limited  are  in'tafl,'and  not  in  fee.'*  This' is  no(  a  question  of 
alternate  or  substituted  limitatioMiolbe,twher€V  VN<:«teiQ^i  either  the 
remfundqrs  n>ust  ,be.  q9ntiDgi^.qr  the.ljv^ita^i^v^iQ^rjfitpfifi^  b]r.««iy 
of  executory  devise  or  shifting  use,  on  tlie  con^mon  doGyini^.^h^t  a  re- 
mainder cannot  be  limited  expectant  upOn  a  fee.  The  difference  between 
limitations  in  fee,  and  ilditatlontf  in  tail,'  is  or^Iddted  In  the'bbserva- 
tioBji(>ntlwo^rai4e>(7>  •     i  ... 

The  matter  under  discussion  i^  wholly  indepencfont.of  ^JP^o^f*^  ^hit 
as  to  conditional  limitations  (a).  This  point  the  other  side  .must  be  .un- 
derstood to  bare  abandoned,  since  Newit  V.  Lark,  oY  )ScolasCicai  ckse^b), 
is  not  disputed  {by  then.  .   .   \  . 

The  observations  on  the  .provispn  viewed  9fi.  an  if^^peadtnt  protisa ' ' 
of  cesser,  and  the  assertion  that  a.simple  though  perfect  chius^  of  Cf^Wi 
in  the  first  case,  would  carry  the  estate  to  the  heir  at  law,  unless  new 
uses  were  raised  by  implication,  Are,  ^qaalty*'  with'  the  othi^'  obierva-  ' 
tions  a^iiQ  tb^4;Qntint»ii«3ryof  theiem«indcr^Dp|)estd  tothe  1 

(a)  Cont.  Hem.  p.  18.  (6)  Pigwd.  408. 
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in  the  Court  below.  Tlie  tuthoritiet  adduced  in  the  argument  shew 
^t  a  simple  clause  of  cesser  would  be  sufficient :  but,  if  not,  the  only 
object  of  a  clause  of  gift  over,  in  cases  like  the  present,  is  to  obviate  any 
^ubt  whether  there  might  not  be  a  resulting  use  to  the  heir-at-law,  on 
the  ground  of  the  fidlure  of  the  remainders  by  their  loving  their  support 
by  the  cesser  of  the  particular  estates.  In  this  view,  to  revert  to  the  case 
put  in  argument,  of  an  estate  to  a  woman  during  her  life,  if  she  should 
so  long  continae  a  widow,  and,  after  her  decease  or  marriage,  then  with 
remainder  over,  Ae  dause  of  cesser,  in  cases  like  the  present,  may  be 
considered  equivalent  to  the  clause  confining  the  estate  for  life  to  the 
widowhood;  and  the  clause  of  gift  over,  equivalent  to  the  provision 
that,  upon  the  marriage,  the  remainder-man  should  take;  but  the  clause 
of  gift  over  is,  in  strictness,  unnecessary;  and,  when  particular  estates 
are  made  to  cease  as  if  the  parties  were  dead  &c.,  the  limitations  are  in 
effect  struck  out  of  the  will.  With  reference  to  the  imperfection  in  the 
present  clause,  it  can,  in  this  view,  make  no  difference  whether  the 
estates  are  made  to  cease  expressly,  or  by  implication. 

Cur.  adv.  vali, 

TiNDAL,  C.  J.,  Id  Easter  term  following  (May  10, 1836,) 
delivered  the  judgioeiil  of  the  Court  (a). — This  case  cooief 
before  us  upon  a  writ  of  error  from  the  Court  of  King's 
Bench.  It  is  a  case  of  great  importance,  not  more  on  ac- 
count of  the  large  interests  at  stake  between  the  contending 
parties*  than  from  tlie  nature  of  the  legal  questions  which 
are  involved  in  it ;  and  it  has  been  argued  before  us  with  a 
measure  of  learning  and  ability,  on  each  side*  correspond- 
ing with  the  importance  of  the  case* 

The  apecial  verdict  finds,  amongst  other  things,  the 
seisin  of  Sir  George  Savile;  that  he  duly  made  and  pub- 
lished his  will,  bearing  date  the  18th  of  August,  1783,  the 
materia]  parts  of  which  will  are  set  out  therein ;  and  that, 
in  January,  1784,  he  died  seised  without  revoking  or  alter- 
ing his  will :  that,  after  the  death  of  Sir  George  Savile, 
Richard  Lumley  entered  into  possession  of  the  premises  in 
the  declaration  mentioned,  having  in  all  respects  complied 
with  the  provisions  contained  in  the  will :  that,  in  the  month 
of  September,  1807,  the  Earl  of  Scarborough  died  without 
issue  male,  and  the  title  of  the  earl  descended  and  came  to 

(a)  TinM  C.  J.,  Fark  J.,  Tarke  B.,  Bollmd  a^  AUiervm  B.,  and 
Gttmty  B. 
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188^        Richard Lumley  Savile;  and  thereupon  the  defeadant  below 
^^^^'^-^      entered  into  possession  of  the  premises  in  question,  and  in 
SauMosauoa  ^1^  respects  complied  with  the  provisions  of  the  will;  and 
J^*  that  he  still  continued  in  possession.    The  special  verdict 

d.  further  sets  forth  indentures  of  lease  and  release,  dated  the 

Savilk.  27th  and  28th  of  November,  1809,  by  wbkh  the,  defendant 
and  his  eldest  son^  then  being  of  the  age  of  ,91  years^  con- 
vey to  George  Tennani,  for  the  joint  lives  of  huiiself  and 
the  defendant,  for  the  purpose  of  making  him  tenant  of  the 
freehold,  in  order  that  a  common  recovery  noight  be  suf- 
fered; and  that  such  common  recovery  was  accordingly 
suffered  in  the  Michaelmas  term  next  following,  in  which 
the  defendant's  eldest  son,  being  tenant  in  tail,  was  vouched 
as  first  youchee;  the  uses  of  wbpch  recovery  were  by  a 
subsequent  deed  declared  to  be  to  the  defendant  for  life, 
with  remainders  over.  Ao4  the. special  yerdtf^t  then  pro* 
ceeds  to  set  forth  indentores  of  lease  and  reUase  of  the  1st 
and  9d  of  July,  1817,  by  which  Frederick  Luml^  the  elder, 
the-  father  of  the  lessor  of  the  plaintiff,  and  Frederick  Ltiia* 
Ifjf  th^  young^r^  the  lessor  of  the  pifiintvffy  for  the  coasi« 
deraMons  therein  mentioned*  convey. the, premises  therein 
described  to  certain  trustees  upon  die  siime  trusts  as  the 
uses  whiph  had  been  declared  with  respf^ct  to  the  coouBon 
recovery,  and  enter  into  the  several  covenants  therein  con- 
tained. And,  -lastly,  the  speicial  verdict  finds  the  death  of 
Frederick  Lumley  the  eider,  in  September,  1831,  leaving 
the  lessor  of  the  plaintiff  his  only  son ;  and  that,  on  the 
17th  of  June,  1832,  Richard  Lumley,  Earl  of  Scarborough^ 
died,  whereby  the  title  of  earl  descended,  and  came  to  the 
defendant;  since  whose  death  possession  of  the  premises 
has  been  demanded  from  the  defendant  by  the  Ijessor  of  the 
plaintiff,  and  refused* 

Upon  the  facts  stated  in  this  special  verdicli^  it  ^as  beea 

contended,  on  the  part  of  the  plaintiff  in  error,  the  defendant 

below,  that  the  judgment  which  has  been  given  by  the  Coitft 

of  King's  Bench  is  erroneous,  upon  thr^e  distinct^g^fpunds : 

First,  that  by  the  deeds  of  lease  ai|d  release  of  the  1st 


EASTER  TERM,    VI  WILL.  IV. 

and  2d  of  Jaly,  1817>  all  the  right  and  interest  to  the  pre- 
mises in  question,  which  the  lessor  of  the  plaintiff  conid 
claim  under  the  will  of  Sir  George  Savile,  was  conveyed  by  Scahvok&v^r 

him  and  his  father  to  the  trustees  named  in  the  deed  of         J^' 

Dob 

release ;  or  if  the  interest  of  the  lessor  of  the  plaintiff  was  d. 

of  such  a  nature  as  to  be  incapable  of  passing  under  a  con-        ^^'k-^* 
▼ejance  by  way  of  lease  and  release,  then  that  the  Cove- 
nants of  the  lessor  of  the  plaintiff  operated  by  way  of  estop- 
pel against  the  plaintiff,  so  as  to  prevent  his  maintaining 
the  present  action. 

Secondly,  that  upon  the  proper  construction  of  the  clause 
hi  the  will  of  Shr  George  Satite,  by  which  he  provided  for 
the  cesser  and  determination  of  the  estates  created  by  bis 
^iH,  upon  the  title  of  Earl  of  Scarborough  descending  or 
coming  to  any  of  the  devisees  mentioned  in  his  will,  tsnd  for 
the  hereditaments  going  immediately  over  to  the  person  or 
persons  next  in  remainder,  such  clause  of  cessei*'and  shift- 
ing of  the  estate  applies  only  to  the  ^r$i  devolution  of  tht^ 
earldom;  and  that,  having  taken  effect  once  upon  the 
descent  of  the  earldom  to  Richard,  it  can  have  no  effect  or 
operation  a  second  time  on  the  descent  Of  (Ue  earlddmtroni' 
Richard  to  the  defendant  below. 

And  thirdly,  that  upon  the  proper  constnidtion  of  the 
whole  will  of  Sir  George  Savile,  the  defendant  below  took 
such  an  estate  as  enabled  him,  under  the  events  which  have 
happened,  to  suffer  the  common  recovery  whicli  has  beed 
suffered ;  and  that  such  common  recovery  has  barred  and 
destroyed  any  estate  which  the  lessor  of  the  plaintiff  would 
otherwise  have  taken  under  the  said  will. 

It  becomes  unnecessary,  in  consequence  of  the  opinion 
at  which  we  have  arrived  on  the  last  point,  to  state  thef 
view  wc  entertain  upon  that  which  has  been  raised  as  to 
the  effect  and  operation  of  the  lease  and  release  of  the  1st 
and  Sd  of  Jtily,  1817:  nor  indeed,  for  the  same  reason, 
win  it  be  necessary  to  enter  upon  a  separate  and  distinct 
consideration  of^  the  second  question  that  has  been  raised; 
uMiough,  indeed,  thisit  question  must  incidentally  come 

3  p2 
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1830.  voder  discussion  in  considering  the  third  and  main  gronnd 
of  objection  to  the  judgment  brought  under  review.  It 
will  be  sufficient  to  observei  as  to  these. two  questions, 
that,  as  at  present  adfised,  we  see  no  reason  to  differ  from 
the  opinion  which  has  been  expressed  upon  them  bj  the 
Court  of  King's  Bench.  But  if,  upon  the  whole  of  the 
wiH,  such  estates  were  taken  by  the  pUintiff  in  error  and 
bis  eldest  son  respectively,  as  enabled ,  them  to  suffer  a 
common  recovery ;  and  if  the  effect  of  such  cpmnioi)  reco- 
very is  to  bar  the  estate  and  interest  under  which  the  lessor 
of  the  plaintiff  cbims,  the  pUiatiff's  right  of  action  is  of 
course  ^ne,  and  the  judgment  which  has  been  given  for 
bain: must  then  be  reversed^ 

It  appeaf  8  to  us»  therefore,  that,  the  whole  of  the  contro- 
versy between  .the  parties  may  be  almost  reduced  to  this 
single  inquiry«*r» what  is  the  legal  cpnitruction,  i^ad  .what 
the 'legal  consequences,  of  the  proviso  of  cesser  and  deler- 
minatiott  before  advected  to  t  If  no  such  cUuse  had  been 
inserted  in.  the  will|  it  is  obvious  no  question  whatever 
cetildi  have,  arisen  between  tk^  parties.  Upon  that  suppo- 
sition, the  defendant. beloWi  being  tenant  of  the  freehold  at 
the  tim^  the  common  secovery  was  suffered,  was  able  to 
makea' good  tenant  to  the  pnecipe^  9»d  John  the  son  being 
tenant  in  tall  next  in  remainder,  and  having  been  vouched 
by  the  tettaat  of  the  freehold,  such  recovery  would,  upon 
the  ordinary  principles,  bar  the  estate  tail  of  John  the 
sot),  and  all  other  estates  in  remainder  expectant  thereon ; 
amongst  whichy  in  the  case  above  supposed^  was  the  estate 
tail  of  Frederick,  the  lessor  of  the  plaintiff*  For  as  to  the 
interposition  of  the  estate  to  trustees  to  preserve  contin- 
gent remainders,  it  has  been  properly  admitted,  in. the 
course  of  the  argument,  that  sttob  interposition  would  have 
had  no  effect  as  to  the  operation  of  the  recovery  in  barring 
the  subsequent  estates  tail  in  remainder*  It  is,  there£ape, 
the  insertion  of  the  proviso,  and  that  alone,  which  oreates 
the  difficulty  in  the  case;  and  it  is  upow  the  meaning  and 
construction  of  that  clause,  and  the  legal  consequences 
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attending  it^  dtat  we  think  the  decision  of  the  present  case        isae. 
must  depend.  y^^-^J' 

Now  the  argument  on  the  part  of  the  lessor  of  the  plaii^-  Scaukmiouok 
tiff  has  been>  that,  upon  the  face  of  the  will,  the  intention         ^- 
of  the  testator  is  manifest,  that  the  earldom,  and  the  estates  d. 

devised  by  the  "wiH, '  should  never  be  united  in  the  same  Savile. 
person;  and  Htkt  the  proviso  is  framed  to  t^nj  such  inten- 
tion hito  effect,  hf  declaring  that,  as  often  as  it  shall  hap- 
pen that  the  tMe  of  Earl  of  Scarborough  shall  descend  or 
come  to  any  of  the  persons  naihed  as  remainders-men,  or  to 
any  of  their  sons  <  within  the  period  limited  by  the  will), 
the  estates  which  they  respecftively  took  shouM  cease,  de* 
termine,  and  become  void;  and  that  new  estates  for  life- 
and  in  tail  should  thereupon  immediately  be  creqited,  and 
vest  in  the  person  next  in  remainder  to  him  to  whom  the 
earldom  descended  or  came*:  and  it  is  contended,  that -the 
proviso  attached,  in  the  event  which  ha$  taken  plade^  to 
the  life<^stat€f  of  JoAn  the'  father,  and  by  reason  thereof  the 
conditional  KmitiAtion  createfd  by  the  proviso  is  not  barred 
or  destroyed  by  the  eomtnofi  recovery. '  And  again,  that 
the  new  Estate  tail  so  created  by  the  ptoviso  in  Jrciiisrieft 
the  son.  Was*  not  expectant  upon  the  estate > tail  dJMn 
the  son,  but  altogether  independent  of  ity  and  substilntad 
instead  of  the  old  estate  created  by  the  willi  and  oonse- 
quently  not  barred  or  in  any  way  effected-  by  tiw  common 
recovery.  The  defendant  below,  on  the  other  haJnd,  con- 
tends that  there  is  no  intention  apparent  upon  the  will  that 
the  shifting  clause  should  operate  more  than  once^  and  that, 
having  once  had  its  operation  in  the  case  of  the  devolution 
of  the  title  tO'  Jnhnj  it  camnot  have  a  second :  that  the  pro- 
tiso  is  one  of  cesser  and  determination  only,  and  accelera- 
ticKi  of -the  estates  in  remainder,  and  not  a  proviso  which 
creates'  any* new-  estates;  and  consequently  that  the  old 
rethainder  in  'tail  in  the  lessor  of  the  plain ti£^  which  was 
created  by  the  will,  is  barred. 

Upbn  this  otale  of  the  argoment  between  the  parties  in- 
'  e¥ror;  one>  point  on  which  they  are  directly  at  variant  ts. 
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1836.        whether  the  proviso  id  queitioR  operates  only  as  a  simple 


cesser  aud  avoidaDce  of  the  old  estate  and  acceleratioa  <rf 

ScARBORODOH  ^^^  remainder,  or  as  the  creation  and  substitution  of  new 

^  estates  in  remainder  bj  way  of  shifting  use;  and  as  the 

d.  determination  of  this  question  appears  to  us  to  go  almoat 

Savile.      ^i^  whole  length  of  deciding  whether  the  common  recovery 

did  or  did  not  bar  the  estate  tail,  under  which  the  lessor  of 

ttie  plaintiff  claimed  at  the  trials  we  think  it  entitled  to  the 

first  consideration :  and  it  is  the  more  entitled  to  such  con* 

sideration  from  the  circumstance,  that  the  substitution  of  a 

new  estate  in  the  place  of  the  oM  remaniider  io  tail,  in  the 

lessor  of  the  plaintiff,  appears  to  be  the  ground  on  which 

the  Court  below  have  relied,  in  giving  their  judgment  in 

favour  of  the  lessor  of  the  plaintiff. 

Now,  before  we  come  to  the  construction  of  this  proviso, 
we  cannot  but  observe,  in  the  first  place,  that  wbtlat  Ibc 
intention  of  the  testator  ought  to  be  our  only  gniile  to  tke 
interpretation  of  his  will,  it  must  be  his  intentiou  Io  be 
collected  from  the  words  employed  by  himself  in  his  wiSL 
No  surmise  or  conjecture  of  any  object  whicfa  the  teslator 
may  be  supposed  to  have  bad  in  view,  can  be  allowed  to 
have  any  weight  in  the  construction  of  his  will,  unless  such 
object  can  be  collected  from  the  plain  language  of  the  will 
itself.  With  respect  to  the  intention  of  the  testator,  to  he 
collected  from  the  will  in  question,  it  is  obseneaUe  that  the 
will  contains  no  devise  by  which  the  title  and  the  estate 
are  prevented  altogether  from  becoming  united  in  the  smne 
person,  even  within  those  periods  of  time  during  which  he 
had  the  power  by  law  of  preventing  such  union :  for  many 
cases  might  be  put,  and  some  have  been  put  in  the  course 
of  argument,  depending  upon  events  of  no  improbable  oc* 
currence,  in  which,  notwithstanding  the  provisions  in  the 
will,  such  union  must  necessarily  take  place.  To  meation 
one  instance  only,  there  is  nothing  in  the  will  to  pneveat 
the  union  of  the  title  and  estate  in  a  grandson  of  any  of  the 
tenants  for  life,  where  the  estate  has  descended  to  the 
grandson  before  the  devolution  of  the  title  upon  him.   Xbe 
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question,  therefore,  does  not  turn  upon  eny  such  gmnral        lasa 
iDtenlion,  for  none  svch  is  expressed;  but  the  question  is,      ^^'^ 
whether  the  testator  hms,  by  the  proviso  in  his  will,  de«  Scauobouos 
clared  an  intention,  and  with  sufficient  clearness,  to  reach        ^ 
the  case  which  has  actuallj  happened ;  and  whether  he  baa  d. 

employed  such  machinery  in  bis  will  as  is  capable  of  car*       S^vilb. 
rying  such  declared  intention  into  effect 

In  the  second  plaos,  we  hold  it  to  be  a  necessary  rule  in 
the  investigattoD  of  the  intention  of  the  testator,  not  only 
that  we  ought  to  look  to  tbe  words  of  the  will  alone  to 
determine  the  operation  and  effect  of  the  devise^  but  that 
we  ought  to  disregard  altogether  the  legal  consequences 
which,  may  follow^  from  the  nature  and  qualities  of  the 
estate,  when  such  estate  ie  once  collected  from  the  words 
of  the  will  itself.  In  determining,  therefore^  wlietber  the 
tntention  of  the  testator  laas  in  any  particular  case  to  give 
the  devisee  an  estate  tail  or  for  life  only»  we  oaanot  think  it 
a  sound  or  legitimate  mode  of  reasoning,  to  import  into  the 
consideration  of  that  question!  that  if  thei  estate  iq  bel4  tp 
be  an  estate  taii>  the  detisee  will  have  the  power  Oif  4^eil^ 
ing  the  intention  of  the  testator  akogether^  by  sufferipg  a 
common  recovery*.  For  the  power  of  a  tenant  in  |Uul  to 
bar  the  estate  tail,  and  all  remainders  dependent  thereoii» 
by  a  common  recovery,  is  a  power  which  the, law  anBexe9 
to  the  nature  of  the  estate  of  tenant  in  taiU  and  we  have 
no  right  to  assuote  that  the  testator  was  himself  ignorant  of 
such  legal  coneequenoe  and  effect^  or  that  he  bad  not  taken 
it  into  his  eakulation  when  he  gave  sucb  estate  tail  to  the 
devisee. 

The  only  safe  course  is  to  look  carefully  for  the  intention 
of  the  testator,  as  it  is  to  be  derived  from  the  words  em- 
ployed by  him  within  the  whole  of  the  will,  regardless  alike 
of  any  general  surmise  or  conjecture  from  without  the  will, 
or  of  any  legal  consequence  annexed  to  the  estate  itself, 
when  svch  estate  is  discovered  within  the  will. 

Now»  looking  at  the  proviso,  upon  the  construction  and 
legal  operation  of  which  it  is  agreied  that  the  question  before 
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1836«        US  entirely  twuB^  we  tbioki  io  ihe  first  ptocei^til^Qpeifito 


SAvriE. 


zT^Y      ^^®  '^^^^  doubt  whether  the  proviso,  4eGlar€)s  tbt  i|) 
ScAKBoito«GH  tion  of  the  testator  with  suflScient  clearness,  that  tbe^, shift- 
J?'  ing  of  the  estates  creafeed  h]  the  will  shaU  takeplaoe  oi^Te 

d.  than  once  on  the  devolution  of  the  title  to. a  teqa^^^o  pot* 

session  of  tt^e  esjtate  under  the  will;  Ar^inolher  wonlai 
whether  the  proviso  is, not  so  worded. as  to  have  performed 
the  full  effect  for  which  it, is  franied,  and  of.wbieb  it  is 
capable,  when  the  title  descended  to  SMhard  Imm^^  4he 
first  tenant  for  life,  and  whether,  tberefojre^  it  is  not  aiMn- 
pable  of  &  second  operation  upon  the  devolistion  of  ihe 
title  to.  JoAii  Lumleifp  tbedefaadant  bel^w,  the  neat  kmmwt 
for  life  in  j^fnainder;  and  unless  the  proviso. operateat mi 
the  descent  of.  the  title  to  John  Lumle^,  k  is  needieas  to 
observe  that  Ihe  remainder,  luidec  which  tho  lessor  :fif -the 
plaintiff,  ^aiw,  n^Mst  be  barred  |bj  the  eonnnon  nMMv^ 
which  h^k  tieen  suffered.  .  , 

Bu,t  waiiv^ig  tbe,fui:ther  oon^ideration  of  this  qneilion> 
ns  bj^HigfOn^  th^t  may.  be  ^utyec t  Ap  some  do«be  aod^ulieer* 
taint}^  ,a^d  admitting,  for  d^e  sake  ol  arguaioRt*  that  Ihe 
clause,  did'OpeKateuponeveiy  devoluiion  of  Aitlewiiliialhe 
limits  prescrii^fd  iq  the  will,,  we  proceed,  to. elate  the  eo»- 
struclioa  pf  .thf,jVQ)|i8o  in. which  we  have  aU,  upon  the  best 
coosidei^atipn  y^  csn  give  the  question,  agreed*  For  we 
think  Uiis  provisoes  so  framed  as  to  be  a  proviso  of  cesser 
and  determination  oni^  of  the  old  estates  created  by  the 
will  to  wfai^h  it  applies,  so  as  to  accelerate  and  let  io  the 
enjoyment. of  th^  remainders  over,  and  not  a  proviso  which 
creates  any  new  estates  in  remainder i  and  conseqoentljr 
that,  by  the  common  recovery  suffered,  by  ./eAatbe  fathec^ 
Ihe  tenant  for  life,  and  JoAa  the  san^  the  toiyiOtiD  tail  is 
remainder,  l|he  old  remainder  for  HCa  in  li^ed^Uk  tho£ither« 
and  the  old  remainder  in  tail  in  Frederick  the  sonj  which 
were  expectant  on  the  estate  tail  in «/<?An.the  901^  weiio 
effectually  barred;  and  that  there  are  no^new  estates  created 
and  substituted  in  their  stead  -under  which  Frederick  can 
claim. 


Fii«^  llie>pni«4io  h,  \nHs  drdmary  constitictlou,  one  of 
c^Mer  and  d^tenmiHtion  duly;  thereby  accelerating  the  old 

esivces.   -  ^       Scarborough 

The  iKfotdn  leonfained  in  Che  first  branch  of  the  proviso  «*'  i 

Doe 
itself,  pdiiit  to' nothing  else:— ^"  The  estate  ^hich  he  or  ^  , 

tbey  shall  ^ben  be  entitled  unto;'  ^  ^hall  then  cease,  deter-      Savilb. 
minei  and  become  toid.^    These  are  the  operative  Words 
of  the  proviso^  words  of  express  cesser  and  determination/ 
in  which  there  is  the  total  absence  of  the  expression  of  any 
inCeMioft  to  dreat^  a  new  estate. 

The  wofds  contained  in  the  second  branch  of  the  pro- 
viso «MPe  equally  restrained.  It  continues  thus :— '*  and  the 
same  tnanors  and  hereditaments  shall  ioimediately  there- 
upon-gio  tO'  the  person  and  persons  who>  under  theiitnita- 
tiotts  aforesaid,  sliaK  then  be  next  in  remainder'"  Bee.  ^in 
the  same  manner  as  such  person  or  persons  so  in  remainder 
as  aforesaid  would  take  the  same  by  virtue  of  tfai^  lUy  Will^' 
io-'Case-'he  or  theyto  whom  the  title  of  the  said^arl'of 
Snu4otvugH  yMi  come  ami  fell  in  potoeAsioik  as  afbre^idt 
waa  «r  weve  aetually  dead  wkhout  issue.^  So  that  thfe 
wiavds  nl' this  branch  also  are  strictly  confined  to  the'  eiBtate 
of  the  pperson  to  Whom  the  title  descends.  '  Ifis  estaie  is  to 
cease,  at  if  he  were  dead  without  issue,  and  tail  other' Estates 
to  remain  as  they  stand  in  the  WiB;'  so  that  if  the  title 
descends  upon  a  tenant  for  life,  the  estate^  of  such  tenant 
for  life,  and  the  estates  tail  in  remainder  in  all  hi^  sons,  suc- 
otssii^ly,  cease  by  necessary  implication;  if  it  descends 
upon  one  of  the  sons,  the  tenants  in  tail,  the  estate  tail  in 
such  son  of  the  tenant  for  life  fiils  only,  and' th^  manors 
go  o^tt  ao  bis  next  brother  tn  tail.  This  latter  branch  of 
xht  proviso,  therefore^  contains  no  words  indicative  of  any 
intentioa  that  new  estates  should  be  created.  The  manors 
&c.-  are  to  go  over  ^  to  the  person  and  persons  who,  under 
tbe  KmitatioBS  aforesaid,  shall  then  be  next  in  remainder.*' 
This  is  only  applicable  to  the  estates  in  remainder  already 
created  by  the  limitations  of  the  will,  not  to  new  estates  for 
the  first  time  cheated  by  the  proviso.    The  manors  &c.  are 
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to  go  over  ''  tjt  the  utme  mafmer  as  such  person  or  penons 

so  in  remainder  as  aforesaid  would  take  the  same  by  Yirtse 

ScAKBORouoH  <>'  this  my  will,  in  case  he  or  they  to  whom  the  title  shaft 

^-  come/'  **  was  or  were  actually  dead  without  issue."   They 

d.  are  to  take  in  the  same  manner  as  if  the  prior  tenant  for 

Savi  le.      m^^  ^^  remainder-man,  were  ^  actually  dead  without  issue ;" 

that  is,  as  if  the  prior  estates  had' determined  by  the  natural 

course  of  their  determination^  via.  the  fiuhtre  of  issue: 

which  provision  points  to  the  mere  blotting  out  of  the  poor 

estates*  and  to  the  accelerating  the  old  estates  in  reasainder 

already  created  by  the  wiU,  and  not  to  the  creating  oi  new 

estates.     Froas  the  begtnmng  to  the  end  of  the  proviaoi 

there  are  no  words  of  new  davlse  over  to  the  remaiadef* 

man  upon  the  avoidance  of  the  intarmediate  estates;  but, 

on  the  contrary,  a  distinct  reference  to  the  vasting  of  tha 

same  estates  in  remaindter  which  (are  already  devised  by  the 

wilL 

Again,  if  the  proviso  shoiild  be  cotistnied  4o  create  new 
tiMe$,  thn  difficulty  arises,  that  there  are  no  words  ia 
the  proviso  which,  upon  a  natural  construotio»,  expresaiy 
create  any  new  estates  beyond  those  which  ore  to  be  taken 
by  the  person  or  persons  fi»i»eifeil<i(^ifejr(in  retaainder; 
so  that  ail  aew  estates  in  remainder^  awbsequeat  to  the  firsts 
after  the  devolation  of  the  ttcte  takes  place,  if  aaysach 
there  are,  must  depend  upon  iniplicstton  only.  Whereas, 
upon  the  constructioo  that  the  daaae  is  one  of  cener  and 
determination,  and  no  more,  all  the  remainders,  as  they  are 
now  declared  npon  the  face  of  the  wfli,  are  simply  aceele* 
rated  and  let  into  possession,  in  succession,  one  after  the 
other,  in  the  order  in  which  they  are  so  declared  in  the  will. 

It  has,  indeed,  been  observed  in  argament,  that  the  coa« 
dition  which  follows  the  proviso,  that  the  persons  taking 
under  the  clause  in  question  shouM  perform  and  comply 
*'  with  the  condition  or  proviso  bereinbefcnre  contained  for 
taking  and  using  the  surnanM  and  quartering  the  arras^of 
SavUe  as  aforesaid,"  shews  the  intention  that  the  estates  ia 
remainder,  after  the  proviso  was  called  iifto  action,  shouM 


Savile. 
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be  sew  estates;  olbcrwiae,  it  is  Mid,  what  occasion  was        teas. 

there  to  repeat  the  condition.     But  these  words  were  pro*      ^^"v"^^^ 

baUy  inserted  pro  majori  cautdd.  only,  for  in  either  con*  Sga.&boioogb 

struction  of  the  proviso  tbej  are  equally  unnecessary ;  be-         ^ 

cause  the  arma  and  name  clause  does,  by  its  very  tern^,       _  d. 

apply  to  €veiy  person  who,  by  virtue  ffihe  will,  should  be 

entitled ;  which  words  there  clearly  mean,  by  virtue  of  any 

clause  in  the  will:  and  those  who  take  by  the  proviso,  even 

snppofling  diey  take  new  catates,  take  in  that  way.    This 

argument,  theiefore,  as  it  appears  to  us,  proves  nothing. 

But  it  is,  on  the  other  hand|  not  an  unimportant  argument, 

and  appears  a  strong  confirmation  of  the  construction  con- 

teiafadior  by  the  plaintiff  i»  error,  that  if  the  proviso  had 

die  effect  of  creating  new  estates  in  the  event  of  every  suc- 

eessive  ctevolutioa  of  the  estate  within  the  limits  assigned, 

there  are  no  words  to  be  toond  m  the  proviso  which  ex* 

pressly  apply  to  the  cesser  or  determination  of  these  new 

estates  created  by  the  first  devolution,  upon  a  second  or 

any  subsequent  devolutioti  of  title;     The  proviso  refers  in 

eKpresa  teraM  to  the  estates  which  have  been  already  created 

by  the  will*    It  declares  the  oeeser  and  determtnaiion  of 

the  estates  **  which  he  or  they  shall  then  be  entitled  unto, 

in  all  and  every  the  OMmors  and  hereditaflMffits  hetviubefore 

devised,  under  or  by  virtue  of  this  asy  will/'    No  refer*' 

ence  whatever  is  made  to  the  cesser  or  determination  of  a 

new  set  of  estates,  not  expressly  created  by,  or  taken  under 

or  by  virtue  of,  the  will;  but  which  new  estates  are  sop* 

posed  to  be  taken  under  the  conditional  limitation  itself, 

which  condiUonal  lioEiitation  can  only  take  effect  at  a  period 

subsequent  to  the  making  of  the  will,  and  when  the  event 

stated  in  such  proviso  takes  place. 

The  lessor  of  the  [daintiff  reads  the  clause  as  if  it  had 
been  framed  so  as,  upon  the  descent  of  the  title  to  the  first 
tenant  for  life  or  tenant  in  tail,  to  determine  and  avoid  their 
respective  estates,  and  to  create  a  new  set  of  estates  in 
remainder,  in  conformity  with  the  successbn  marked  out 
id  the  will.    Again,  upon  a  second  descent  of  the  title  to 
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1836.        the  next  tenant  for  life  or  his  son,  to  deternrine'iittd  avoid 
^■^"^^^^^      the  new  estates  which  were  created  by  the  former  descent; 
Scarborough  ^"^  ng^ln  to  Create  a  new  set  of  e^tafeft  iil  remainder  id  Ac 
^  same  order  as  before,  and  so  toties  quoties.     But  if  such 

d,  be  the  proper  construction  of  the  proviso,  how  is  the  first 

Savile.  ^^  Qf  ^^^  estates  to  be  determined?  Not  by  any  words 
inserted  in  the  proviso  itself,  for  ^ert  are  none;  btitby 
importing  into  the  new  limitations  a  siinilar  proviso,  and  ao 
determining  that  new  set  of  estiites  by  the  effect  of  ^ncfc 
implied  proviso;  and  so,  6n  every  «utefiqticht' creation  of 
new  limitations,  a  new  proviso  mhst  be  impKed.  '  And 
further,  if  this  difficulty  be  overcome, 'the  «^ct  of  thi»  con^ 
struction  would  bis,  to  give  to'eatSi' pefs6h  in'^^Mhid^^, 
not  two  interests  only,  viz.the'rferticlinder  W  IrfFwigihill^ 
created  by  the  limitation*  of 'the  t^lH,  and  bnt  pos^ihtjr 
created  by  thfe  proviso,  but  the' 'fc'elnaJtidir-ih  iiA'atri  M 
indefinite  nntnbbr  of 'pos^itAlttii>^;  ^ccbrtiitirg  b'th^nti'tiibi^ 
of  devoltrtibns  dPtitl^  whf6h  might  Vake  (j/fabe  b^twdid  ffa^ 
d^athofthof  testatot  aiid  the'eitpif^tion  bf  i^l  year^tifterlhe 
deatfc  of  the  tfnHi^t^  of  th^  ttriis't>f  the-frrt^iito^  BtWdf 
Starb&rtmj^h.  '  ThiiT ' cotastrudtibrt  tijipe^V*  td'tife  so'liCfle 
warranted  by  any  words  of  the  wiR,  ai^d'tblclad  necessarily 
to  so  much  cbmpNb^iorif;  tMt  W^  fikv^'^nb  :*diHiciilty  in 
saying  that  we  onght  not  tio  4d6jit'it'UrtesS  absbllitely  com- 
pelled to  do  So;  butthalt,  oti  the  corttrarjs  We  are/  bound  ^0 
adhere  to  the^  nidre  isimple  and  rtsitbrAt  cdkisthiction  oF  the 
words  contained  ill  the  clause.  And  it  i^  ndt  UrtinipbrtaM 
to  observe,  that  ho  case  has  been  cited  at  the  bar,' nor  any 
authority  of  any  text  write**  brought  forWiird;  In  itipport  tif 
the  position,  that  a  proviso  expressed  in  ifre  siahte  ior  ^inri- 
lar  terms  with  the  present,  has  the  effect  of  ci^Htiog  a  suc- 
cession of  new  estates. 

But'itwas  argued  at  the  bar  that,  even  'ttip^d^^'Mie 
proviso  not  tor  have  the  operation  of  creating  tfew'  eitate^, 
but  that,  on  the'  detohition  ofthe  titlis,'the  «!d  e^tife^  M^^ 
rimply  aeceferated,  »till  the  estttfte  whidif  AttfeKefc^blMny 
took,  by  way  of  condilioafil  littitalion  or  shifting  use,  is 
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Df>t  a  r^maiod^  expectant;  on  the  estate  tail  of  Jobu  tb? 
8qd:,  for  it  is  cootendfd  that  it  was  not  limited  to  com- 
mence where  the  preceding  estates  were»  bj  the  nature  Scarborouop 
and  extent  of  their  original  limitation,  to  expire  or  deter-         ^' 
mine;  but  waa  limited  so  as  to  be  altogether  independent  d. 

of  the  measure  or  extent  originally  given  to  those  preceding  ^^^^^ 
estates;,  and  so  as  to  take  effect  in  possession  on  an  event 
which  might  happen  before  the  regular  determination  U> 
which  tho9e  estates  were  liable  from  the  ufiture  of  their 
priginal  limitatioi;!^;  and  so  as  not  ta  wait  for  the  expira- 
tion of  those  estates,  which  is  the  knpwn  essential  descrip- 
t^  of  a  remainder^  but  to  r^scinfl  tbem>  and  come  in  by 
nnticipajtion.  It  is..argue4»  therefore,  tbat  the  estate  for 
lif^  claimod  by  *Frf(/er?cic  the, father,  and  the  remainder  in 
^latclaimied  hyJPrederUk  the  son,  were  estates. apringipg 
up  and.vesti^^gjn  ^oymef^l  ai. the  very  moi^ient.tbe  title 
d^9|ved4m.t/(»Ai^X/(W^^.th^4?f^nd^Q^  dMripg,  bis  eslate 
fqf  Ijfe,  .aq4  ao^^or  to.  thR,C9ff|mencamspt.pf  tjb^  ,e«<ate 
tgil  qS  Jiihn.  Liitfffy/[,  |be,,san«  The  ^e<?ovefyt  theri^forf, 
cannpl,  a^it  is  ^i^t^j$d^ji^  bar  Ufis  ^t^te^  taM>  aoi  spri»giqg 
np«  under  .tb^op^H^ifin  pf  ,t,be  prpyi^q,  .ppndipg  tih^  estate 
of  «/bAii  tb^  ^n^t,f9^  liife.  .  ;  i.  .  , 
:  But,,  awpo^ing.  t^is  ^rg^imenf,  to.  be  f:orfect„  apd  that 
these. lifffil^ljpna  qaffpqt  be  .^hapf^d.^  treated  as  remaind- 
ers on  the  principle  of  ^colastifft'B^  case  (0),  still  it  appears 
to  us  that  ^e  whole  force  and  vir,tMe  of  this  argunaent 
4epenf)a  upon  th^  asaufpption^  tbs^t  tbe  estate  tail  so  spring- 
ing up,  is  not  the  same  estate  and  interest  as  was  originally 
limit^  in  remainder,  after  the  estate  tail  of  Ja/m,,  but 
another  aiid.  differ/9Qt  interest.  Wh^ereas,  for  the  reasons 
bi^fof e  given,  we  think  fhis  estate^  so  coming  into  posses- 
sion by  the  operation  of  the  proviso,  is  no  other  than  the 
same,  identic  interest  which  Frederick  the  son  took  under 
tbe  limitalionaof  the  wjiU,  but  vejiting  in  enjoyment  at  a 
di^rent  timc^  and  in  a  different  modej  under  the  event 
^hich.haa  happened:  such  estate,  when  it  vests  in  pQsses- 

(a)  Ptowden,  400. 
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sion  under  the  condttionnl  limitation  contained  m  the  pro- 
viso, being  by  the  express  words  of  the  proviso  directed  to 
ScABBoxovan  go  to  the  person  or  persons  who  under  the  limitations  of 

JF'  the  will  shall  then  be  next  in  remainder^  **  in  the  same 

Doe 

d.  manner  as  such  person  or  persons  so  m  r etnafinder  as  afore- 

Savile.  jj^jj  ^Q^i^  ijjjjg  ijie  same»  by  virtue'*  of  the  wiH,  in  case 
the  last  taker  had  been  actually  dead  without  issue.  Even^ 
therefore,  admitting  the  estate  t^  spritlg  frdm  the  estate  for 
life  in  John  on  the  devolution  of  the  tide  to  hhOi  it  is  no 
more  than  the  old  estate  which  has  been  already  barred  by 
the  common  recovery. 

As  the  ground  upon  wfaidi  we  have  come  to  ourcontlu- 
sion  resta  upon  the  construction  of  the  proviso,  on  whidf 
conatHM^ion  we  feel  ourselves  compelled  to  diffev  in  opinion 
from  the  Court  below,  it  becomes  unaecessary  to  discuss 
the  other  points  which  came  under  the  consideration  of 
that  Court,  or  the  cases  cited  by  tb^m  in  their  judgment 
One  of  those  ^bies,  th«t  ot  Roper  v.  Hatt^ax  {ia),  upon 
which  oonsiderAble  reliance'  was*  placed/  may  hdwevter  be 
admitted  to  have  been  rigbfiy  decided,  without  weakeniiig 
the  ground  «pon  whioh  our  judgniie«t  rcits;  for  It  may  be 
virell  held  that  the  recovery  aufferedi  in  that  ease,  by  the 
tenant  for  life  and  the  remainder-man  in  tail,  ahfonld  not 
extinginah  a  power  which  was  attadied  to  the  estate  of  the 
trustees  for  preserving  contingent  remainders  during  the 
estate  of  the  tenant  for  life,  nor  bar  the  new  estates  created 
by  the  exercise  of  that  power;  and  yet,  at  the  same  time, 
the  recovery  suffered  in  the  present  case,  by  the  tenant  for 
life  in  possession  and  the  next  remainder-man  in  tail,  may 
be  suflScient  to  bar  the  old  estates  expectant  on  such  estate 
tail  which  continued  unaltered  by  the  proviso,  except  as  to 
the  time  of  enjoyment. 

Upon  the  whole,  the  contention  on  the  part  of  the  lessor 
of  the  plaintiff  is  briefly  this :  that  the  estate  tail  of  Frede' 
rick,  arising  under  the  proviso,  upon  the  descent  of  the 
title  to  John  the  fatheri  is  precedent  in  point  of  limitation 

(a)  8  Taunt.  845. 
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to  the  estate  tail  in  John  (he  sod,  the  vouchee  in  the  reco-        issa. 
very,  and  consequently  is  not  barred  by  such  recovery.  v-- v*»ii^ 

But  the  defendant  below  denies  that  the  proviso  has  any  Scarborouoh 
other  force  than  that  of  blotting  out  and  avoiding  the  estate         ^* 
of  the  preceding  takers  under  the  will»  as  if  they  had  been  d. 

dead  without  issue^  upon  the  eveiU  of  the  title  descending  Savilb. 
to  any  one;  thereby  letting  into  possession  the  other  re* 
mainders  and  interests,  but  in  all  other  respects  leaving 
them  precisely  as  they  were  before:  and  that,  as  a  common 
recovery  was  suffered  by  the  fatheri  then  tenant  for  life, 
and  the  son,  the  tenant  in  tail  in  remainder,  who  by  law 
had  at  the  time  the  power  to  suffer  it,  such  coounon  reco- 
very had  its  ordinary  effect  in  barring  and  extinguishing  all 
remainders  and  other  interests  of  every  nature  subsequent 
to  suck  estate  tail ;  of  which  description,  at  that  time,  was 
the  estate  tail  in  Frederick  the  son;  and  tbat^  the  common 
recovery  being  good  at  the  time  it  was  suffered,  no  defeat* 
ing  of  the  estate  for  life  or  the  eslate  tail  by  a  condition 
subsequent,  the  event  not  heppcoiing  until.>af4er  the  reco- 
very has  been  actually  suffered,  can  luure  the  effect  of 
avoiding  any  of  its  legal  conse^fttencesy  which  have  then 
actually  taken  place,^  one  of  which  is^  the  extinguishing  of 
the  old  remainders^ 

And,  as  we  have  arrived  at  the  conclusion,  thai  the  old 
remainder  in  tail  vested  in  Frederick  under  the  limitations 
of  the  will  was  destroyed,  and  that  he  took  ao  new  estate 
under  the  proviso,  we  think  the  lessor  of  the  plaintiff  below 
had  no  title  upon  which  he  could  maintain  his  ejectment; 
and  that  the  judgment  below  must  be  reversed. 

Judgment  reversed. 
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PRINCIPAL  MATTERS. 


ACCESS  OF  HUSBAND. 

&e  Evidence,  S. 

ADMISSION. 

See  Copyhold. 

ADVERSE  POSSESSION. 

iSre  Evidence,  11. 

A  mortgagor  who,  after  default,  had 
been  in  possession  more  than  twen- 
ty years  without  payment  of  in- 
terest, had  no  possession  adverse 
to  the  mortgagee  at  the  time  of  the 
passing  of  8  &  4  Will.  4,  c.  27. 
Held,  therefore,  that  the  mortga- 
gee was  entitled  to  the  five  years' 
grace  given  by  the  15th  section. 
Doe  d.  Janei  v.  IFilliamt.  8 1 6 

ADVOWSON. 
See  SiMONT. 

AMENDMENT. 

A  married  woman  living  apart  from 
her  husband,  who  haa  resided 
abroad  for  several  years,  occupied 
a  house  as  tenant,  in  her  own  name, 
to  ^.  After  she  had  paid  rent  to 
A,  under  a  threat  of  distress,  ahe 
was  distrained  upon  by  £.,  claiming 
to  be  landlord,  for  the  same  rent. 


She 'brought  replevin  in  her  own 
name,  and  the  defendant  (^.*8  bai- 
lifT)  pleaded,  first,  her  coverture ; 
and  secondly,  that  the  goods  taken 
belonged  to  her  husband.  A  sum- 
mons liaving  been  taken  out  by  the 
plaintiff,  a  judge  at  chambers,  with- 
out the  defendant's  consent,  made 
an  order  that  the  name  of  the  plain-* 
tiff's  husband  should  be  inserted  in 
the  declaration,  unless  the  defend- 
ant would  withdraw  his  pleas  and 
avow,  in  which  case  the  plaintiff 
should  not  set  up  her  coverture. 

The  Court  set  aside  the  order, 
on  the  ground  that  the  amendment 
could  not  be  made  without  the  de- 
fendant's consent,  although  the  case 
was  obviously  one  of  great  oppres- 
sion.   Euhanke  v.  Owen,  733 

AMENDMENT,  AT  TRIAL. 
See  Variance. 

ANNUITY  DEED. 
See  Separation  Deed. 

APOTHECARY. 

In  an  action  for  work  done  by  the 
plaintiff  as  an  apothecary,  he  must, 
under  55  Geo.  8,  c.  19i,  s.  21, 
prove  as  part  of  his  own  case,  either 
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that  he  has  had  his  certificate  from 
the  Apothecaries*  Company,  or  that 
he  was  in  practice  on  or  before 
August  5th,  1815,  although  no 
question  as  to  such  fact«  is  raised 
by  a  special  plea,  and  although  a 
tender  is  pleaded  as  to  part  of  his 
demand.  Sheanvood  v.  rfaif.  Wills 
V.  Langridgt,  831 

APPEAL. 

Set  Conviction,  1. — Notice,  2 — 
FooB,  19. 

APPURTENANCES. 

Under  the  word  **  appurtenances,**  in 
a  deed,  an  easement  which,  though 
enjoyed  de  facto,  has  no  legal  ex- 
istence, does  not  pass. 

As  where  it  has  become  extinct 
by  unity  of  possession. 

But  in  a  deed  to  declare  uses,  the 
word  "  appurtenances"  is  not  to  be 
taken  in  its  strict  technical  sense, 
where  in  creating  the  aewiti  to  a^rre 
such  uses  the  deed  creates  an  ease- 
ment de  Qovoi  to  which  alone  the 
use  of  the  word  *'  appurtenaaoes" 
can  be  referred. 

Wberei  there&re.  A*  and  B.  co- 
parceners, convey  to  C*  Whiteacre 
and  Blackacre,  together  with  all 
ways  ''  therewith  asually  held, 
wseAf  occupied,  or  enjoyed,**  to 
the  asfr*-as  to  Whiteacre  atid  the 
i^fiuritmmctSf  oiA.  and  his  lieirs  ; 
aikl  as  to  Blackacre  aod  the  ap- 
purtenADces,  of  J7.  and  his  heirs, — 
a  way  used  before  the  nartition 
from  Whiteacre  over  Blackacre 
vests  in  A*    Jama  v.  Plant,      480 


ARREST. 

Ste  Money  had  and  received,  1. 

Where  a  party,  arrested  for  the 
amouoi  of  a  bill  of  costs,  is  dis- 
obaii^d  out  of  custody  for  aa  ir- 
regukrity  in  the  arrest,  upon  the 
ternsf  of  undertaking  to  bring  no 
action  for  the  airrest,  the  circum- 


stance of  the  bill's  beir^  afterwards 
reduced  by  taxation  ta  aa  amauot 
greatly  below  the  sum  £br  wlkich 
the  arreat  waa  made,  is  not  a  ground 
for  re-opening  the  rule  to  relieve 
him  from  such  undertaking.  Sheriff' 
V.  Gruley.  446 


ARTICLED  CLERKS, 
Rnles  for  the  examinalien  of»  1 


293 


Exaiminatk)n  and  admission  ot—See 
ATToaMT,  1  89  S, 

ASSIGNMENT. 
See  Insolvent,  1. — ^TaADEa. 

ASSUAIPSIT. 

See    Auction  —  CoNraiiiuTioN  -^ 
Landlord  and  Tenant — Monet 

HA1>  AND  RfcClltVai>^-«^WAaRAHTV:' 

AT1X)RNEY. 

I*  Admission  of. 

1.  Where  an  articled  clerk  to  an  at- 
torney had  Ic^ly  cbaiiged  his 
name  shortly  before  the  expiraiion 
of  his  articlesi  and  in  bis  notices 
of  intention^  to.  apply  for  admission 
as  an  attorney,  bad  described  bim- 
.aelf  by  his  new  nainet  without  any 
notifioaiion  of  the  chaiuef  the 
Court,  upon  motion  on  the  fii^  day 
of  term,  gave  permission  for  him 
to  be  admitted  on  the  last  day  of 
the  same  term,  but  required  that 
a  notice  should  be  up  till  the  end 
of  the  term,  with  boui.  names.  -  /a 
re  JRidle^,  436 

2«  A  party  intending  to  apply  for  an 
original  admission  aa  an  attoraey* 
muatt  under  R^.  H.  T.  6  Will.  4, 
rule  6,  cause  the  required  notices 
to  be  delivered  at  the  Maater'a  or 
Prothonolary'a  office,  three  ckar 
days  before  the  commencement  of 
the  term  next  preceding  that  in 
which  be  purposes:  CQ  be  admitted. 
In  re  Prangles,  .    .  421 
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II.  LiMUtjf  rf. 

3.  An  attorney  bringing  an  action  for 
his  di^nt,  within  a  limited  juris- 
diction, on  a  cause  of  action  arising 
outofsuch  jurisdiction,  is  liable  for 
negligence.  fViUiamgy.Oibbs.  788 

III.  Lien  of. 

4.  A  town-clerk,  who  is  solicitor  to  a 
corporation^  has  the  same  lien  on 
corporation  papers  for  professional 
business  that  he  would  haTe  if  he 
were  not  also  town-clerk.  The 
King  V.  Sanktjf.  839 

ATTORNMENT. 

Sec  EVIDEKCE,  1 1. 

AUCTION. 

See  Eyix>£Ncs,  10. 

Where,  in  a.  contract  of  sale  entered 
into  at  an  auction,  one  of  several 
conditions  is,  that  if  the  purchaser 
shall  fail  to  comply  with  any  of 
the  conditions,  the  deposit  shall  be 
forfeited  as  liquidated  damages ; 
such  condition  forms  no  qvaf^a- 
tion  of  the  general  promise  to  com- 
plete the  purchase. 

Therefore  itpon  a  wrongful  aban- 
donment of  the  contract,  on  the  part 
of  the  purchaser,  the  vendor  may 
recover  damages  ultra  the  forfeited 
deposit  *,  and  is  not  bound  to  state 
this  condition  in  declaring  upon  the 
contract.    Icefy  v.  Qrew*  467 

AWARD. 
1 .  A  verdict  for  5000/.  damages,  and 
405.  costs,  is  taken  by  consent, 
subject  to  a  reference  of  the  cause 
and  all  matters  in  difference  be- 
tween the  parties.  An  award  di- 
recting the  entering  of  a  verdict  for 
the  plaintiff,  and  the  payment  of 
£60/.  \t9.  6d.  from  the  defendant 
to  the  plaintiff,  but  not  expressly 
stating  ft>r  what  amount  the  ver- 
dict was  to  be  entered,  is  bad  for 
uncertainty. 


A  rule  nisi  to  set  aside  an  award, 
need  not  be  moved  for  within  the 
first  four  days  of  the  term  next 
after  the  publication  of  the  award. 
Martin  v.  Burge.  201 

2.  An  award  that  one  of  the  parties 
to  the  submission  shall  put  a  house 
into  complete  repair,  to  the  satis- 
faction  of  A.  B.,  a  builder,  who  is 
a  stranger  to  the  reference,  is  bad. 
Semble,  that  it  is  no  objection  to 
a  submission  to  arbitration,  that 
one  of  the  parties  is  bound  by 
deed  and  the  other  by  simple  con- 
tract only. 

SembUf  that  in  a  declaration  for 
the  non-performance  of  an  award, 
it  is  not  necessary  to  shew  that  the 
arbitrator  has  awarded  upon  mat- 
ters referred,  upon  which  no  breach 
is  assigned.  Tomlin  v.  The  Mayor 
SfC.  qfFordmch,  Kent.  594 


BAIL. 

Where,  before  the  granting  of  a  rule 
nisi  for  a  new  trial,  a  ca.  sa.  has 
been  returned  **  non  est  inventas/' 
the  plaintiff  mav,  af^er  the  dis- 
charge of  that  rule,  proceed  imme- 
diately by  sci.  fa.  against  the  bail. 

It  is  no  objection  to  a  ca.  aa.  to 
fix  bail,  that  some  of  tlie  days  dur- 
ing which  the  ca.  sat  lay  in  the  she- 
riff's office  were  haif-«hoNday8. 

Where  one  of  the  bail  has  left 
England,  sending  a  copy  of  the  sci. 
fa.  by  post  to  the  last  residence  in 
England  is  sufficient  service.  Ex 
parte  Righye,  Bml  of  Hamer^  m  a 
cause  ofArrmtage  v.  Horner^     773 


BANKRUPT. 

1.  A.  contracted  to  build  a  ship  for 
B,j  according  to  certain  specifica- 
tions, under  the  superintendence  of 
^.'s  surveyor  C,  the  prtoe  to  be 
paid  by  instalments  at  pceaeribed 
stages  of  the  work.  Attter  two  of 
these  instalraettta  had  been  paid, 
3q  2 
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and  before  the  third  became  due, 
a  fiat  in  bankruptcy  issued  against 
A,^  the  assignees  under  wliicli  pro- 
ceeded with  the  building  of  the 
ship,  but  wouid  not  allow  C.  to 
superintend  the  work.  The  third 
and  succeeding  instalments,  and 
also  the  balance  due  upon  the  com- 
pleUon  of  the  ship,  were  tendered 
by  B,  and  refused  by  the  assignees, 
who  ultimately  sold  the  ship  to  Z). 

Held,  first,  that  the  general  pro- 
perty in  the  ship  had  sufficiently 
vested  in  B.,  to  enable  him  to  main- 
tain trover  agdnst  the  assignees* 

Aod,  seoondly»  that  evidenpe  that 
the  ship  was  in  tbe  order  and  dis- 
position of  A*  at  the  time  of  the 
bankruptcy,  as  reputed  pwiaer,  was 
not  adoussiUe..    Clarh  v«  Spaice, 

399 

?.  A  party  committed  by  the  com- 
missioners ^  baahruptcy  tintH  he 
Bhall  submit  himself  as  a  witness, 
cannot  at  any  time,  ^hen  he  chooses 
to  submit,  call  upoitfhem  to  sit  for 
the  purpose  of  taking  his  ieixami- 
nation,  without  paying  the  costs  of 
their  sitting,    Jn  re  Stoehm*  S\S 

BILLS  OF  EXCHANGE  AND 
PROMISSORY  NOTES. 

See  Evidence,  2 — Monet  had  and 

RECEIVEP,2 — PXfEA^IN^,  8 — PrIN- 

ciFAi.  AND  Surety. 

h  Whai  are  BUU,  if€. 
1 .  An  instrument  in  this  form — "  On 
demand  I  promise  to  pay  A,  fi.,  or 
order,  100/.,  with  lawful  interest 
for  the  same,  for  value  received ; 
and  I  have  dtponttd  in  his  hands  the 
title-deeds  to  lands  purchased  from, 
ej-c.  as  a  collateral  security  for  the 
same,^  is  a  promissory  note  assign- 
able under  the  statute  of  Anne> 

Scnible,  that  the  latter  part  of 
the  document  constitutes  a  distinct 
agreement;  in  the  natnre  of  a  mort- 
gage or  wadset,  and  that  the  paper 
may  be  stamped  as  such  (upon 


payment  of  tbe  |)enalty),  after  the 
execution  of  the  instrument- 
But  if  the  instrument  be  soed 
upon  as  a  promissory  note,  it  is 
sufHciont  if  it  be  duly  stamped  as 
such.     IVise  y.  Charlton,  364 

n.  PkaJwgson. 

2.  A^  m^kfis  a  promissory  note,  pay- 
able, to  B.  or  order,  C,  indorses  it 
to  /)•;  Z).  cannot  sue  C.  as  the 
mahr  of  tbe  promissory  note. 

Whether  tUe  indorser  of  a  bill  of 
exchange  can  be  sued  .as  drawer, 
quaere.     Gwinnell  v.  Heibert,     723 

3.  To  a  declaration'iOD  ^  bill  of  ex- 
^liange,  by  indorsee  gainst  accep- 
tor, tlie  defeiaidant  pleaded  that  the 
bill  waa  drawn  for  the  accommo- 
dation^ of  him,  the  defefidaat,  and 
bad  been  indorsed  to  tKe  plaintiff 
by  tlw  l^^W^,  iii.fraud  of  the.de- 
fendaift,  i^nd  after  it  baii  become 

.  due.  To  this  jjlea  the  plaimifT re- 
plied by  a  special,  traverse  of  the 

,  fact  of  the  indorsement  having  been 
afler  the  bill  became  due.  Held, 
that  the  issue  raised  by  these  plead- 
ings threw  the  burden  of  proof 
upon  the  dcf&tidatitrfi  Lewis  Y.Par- 
ker. 294 

III.  Discharge  cf  Party  to. 

4.  Tlte  holder  of  a  joint  and  several 
promissory  note  of  A.  and  B.,  by 
diseharging  A.,  discharges  B.  also. 

The  holder  of  two  such  notes, 
one  of  which  only  is  due,  receives 
from  A,  a  sum  exceeding  the 
amount  of  tlie  note  which  is  due, 
and  exceedu)g  A.'s  moieu  of  the 
two  sums  for  which  he  is  Sable  on 
both  notes,  and  gives  up  the  note 
which  is  due  and  erases  A.'s  name 
from  the  other  note : — A.  is  dis- 
charged, and  theceby  B.  also. 

As  to  the  effect  of  a  composition 
between  the  creditor  and  a*  surety, 
in  discharging  a  co-surety^  quetre. 

Whether  the  holder  of  a  joint 
and  several  promissory  tiote,  by 
merely  erasing  the  name  of  6Ae  of 
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the  co-promIs$or3,  discliargcs  the 
other,  qu(erc>     Nicokon  v.  RfvelL 

192 

1V»  Presentment  and  protest  of, 

5.  Where  a  foreign  bill  of  exchange 
is  presented  for  accf  ptaoce  and  re- 
fused, and  protested  for  non-ac- 
ceptance, a  letter  to  the  drawer 
stating  the  presentment,  refusal, 
and  protest,  nut  not  containing  a 
copy  of  the  protest^  is  a  soflScicnt 
notice  to  charge  the  drawer.  Good- 
man V.  Harvey.  372 

V.  LostBiU. 

C«  Where  a  bill  which  has  bceti  lost 
or  fraudulently  obtained,  subse- 
quently comes  into  the  hands  of  a 
holder  for  value,  such  holder  is 
entitled  to  recover,  unless  he  took 
the  bill  nnder  such  circumstances 
as  shew  malajidcs  on  his  part. 

Gross  negligence  on  his  part,  is 
not  sufHcient  to  impeach  his  title. 

Ibid. 

BOND. 
See  Rbp£steN|  2* 


BOROUGH. 

^ce  Attdriikt,  4. — ^MjbetiKg — ^Voi^ 
iNO  Papbrs. 

Semble,  section  68  of  5  &  6  Will.  4, 
c.  76,  applies  to  such  charitable 
allowances  of  which  the  corporation 
are  themselves  the  grantors ;  and 
sect.  71 ,  where  property  has  been 
granted  to  them  by  others  for  the 
making  of  eharhable  allowances, 
&c.    nejc  r.  Sanhey,  839 


BOUNDARY  ACT. 

All  magisterial  jurisdiction  over  places 
or  precincts,  which  by  the  Bound- 
ary Act  (2  &  3  miliam  4,  c.  64,] 
.are. included  within  the  metes  and 

,'  l^QUi^^  of  any  borough  mentioned 
in  the  first  diviston  of  schedules 


(A.)  and  (B.)  to  the  Municipal 
Reform  Act,  (2  8c  5  Witt.  4,  c.  76,) 
is,  from  the  passing  of  the  latter 
act,  vested  exclusively  in  the  bo- 
rough justices.  Rex  v.  Justices  of 
Gloucestershire,  115 


CAPIAS  AD  SATISFACIEN- 
BUM. 

See  Bail. 


CASE. 

The  declaration  stated  that  the  plain- 
tiff had  sued  out  a  writ  of  attach- 
ment against  •/.,  which  it  became 
the  defendant's  duty,  as  sheriff, 
to  execute  carefully  ^  but  that  the 
defendant  wrongfully,  and  with- 
out p2ainlifr»  oonienti  attached 
/•  by  his  body  At  a  time  when  he 
wa&  privileged;  that  /•  was  dis- 
charged, mid  that  plaintiff  thereby 
lost  the  benefit  of  the  attacliment : 
< — Held,  oa  gi&neral  devaurxer,  that 
the  dealara/tion  waa  b«d»  for  not 
setting  oul  the  particulars  of  the 
aUeged  privilege. 

Quaere,  whether,  if  such  parti- 
culars bad  bodn  disclosed^  an(y  ac- 
tion would  lie.     Uayd  y»  ITood. 

822 

CERTIORARI. 

Where  it  is  enacted,  generally,  that 
no  summary  conviction  in  pursu- 
ance of  the  aot  shall  be  removed 
by  certiorari  into  a  superior  Court, 
a  certiorari  may»  nevertheless,  be 
issued  at  the  instance  of  a  private 
prosecutor,  although  the  applica- 
tion be  not  made  by  the  Attorney- 
General,  and  the  Crown  is  not 
directly  interested.  Hex  v.  Boult- 
bee.  26 


CHAPELWARDEN8. 

The  Court' granted  a  rule  absolute  in 
the  first  instance  for  a  mandamus 
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to  the  official  to  administer  the 
declaration  prescribed  by  5  &  6 
ffllL  4,  c.  6^,  8.  9,  to  persons 
claiming  to  have  been  doly  elected 
as  chapelwardens  of  a  chapel 
erected  under  a  local  act,  confer- 
ring upon  the  persons  elected  the 
general  powers  of  churchwar- 
dens, although  other  persons  also 
claimed  to  have  been  duly  elected. 
Ex  parte  Dvffield.  865 


CHEQUE. 
Sec  Payment. 


CHILDREN. 

CuHodff  af* 
Set  OuA&niANs. 

1.  A  father  is  entitled  to  the  custody 
of  his  chlldrePi  to  the  exclusion  of 
their  mother,  although  they  be 
within  the  age  of  nurture. 

And  when  the  children  are  in 
the  custody  of  the  mother,  the 
Court  will  compel  her  to  deliver 
them  into  the  custody  of  the  fa- 
ther, unless  it  appear  to  the  Court 
that  the  child  will  be  improperly 
restrained,  or  its  morals  contami- 
nated by  being  placed  in  the  fa- 
ther's custody. 

The  fact  of  the  father's  having 
formed  an  adulterous  connection 
IS  not  of  itself  sufficient  to  warrant 
the  Court  in  refusing  to  enforce 
his  right  to  the  custody  of  his  chil- 
dren. 

When  a  child  is  of  years  of 
discretion,  though  under  age,  the 
Court. will  not  interfere  to  place 
him  under  the  restraint  of  his 
father.    Rtx  v.  GreenhiU.        244 

Liability  to  maintam* 

2.  Whether  at  common  law  a  iather 
is  bound  to  provide  his  legitimate 
children  with  the  necessaries  of 
li£e»  so  as  to  give  a  right  of  action 
against  him  to  a  strauger,  who 
supplies  the  child  with  necessaries 


upon  the  refusal  of  the  father  to  do 
so,  qvare. 

But  where  a  child  is  detilrered 
by  its  fether  to  B.,  the  wife  of  A.^ 
upon  an  undertaking  by  B.  that 
the  father  shall  not  be  c^ed  upon 
for  its  maintenance,  and  the  child 
remains  with  B.  many  years,  both 
before  and  after  tlie  death  of  J.^ 
no  action  can  be  maintained  by  B. 
against  the  father,  for  necessaries 
supplied  by  her  to  the  child,  al- 
though the  child  has  at  difierent 
times,  without  the  knowledge  of 
the  father,  been  taken  out  of  and 
returned  to  the  custody  of  B,  by 
its  mother,  who  had  eloped  from 
the  father,  and  was  living  with  an 
adulterer.     Urtnston  v.  Nctteomeu. 

454 

CHURCH  RATE. 

1.  NotwitbsUnding53G€0.3>c»127, 
s.  7,  the  Ecclesiastical  Couru  have 
original  jurisdiction  to  enforce  the 
payment  of  a  church  rate  under 
10/.,  where  the  vaUdity  of  the  rate 
is  questioned  by  the  parly  rated. 
Bodenkmi  v.  ]Uck^t».  170 

2.  Tiie  Utb  section  of  S9  Gto.  3, 
c.  134,  which  authorises  church- 
wardens to  borrow  money  upon 
the  credit  of  the  church*rates»  for 
defraying  the  expense  of  repairs 
to  the  church,  conti^roplates  future 
expenses  only,  and  not  such  as 
have  already  been  incurred. 

When  money  is  borrowed  by 
churchwardens,  under  this  sUtute, 
the  instahnenta  of  <*  not  less  than 
ten  per  cent,  of  the  principal  sum 
borrowed"  ought  to  be  onmuiL 
Rex  v.  Chunkmardnu  4)f  DuPtiey, 
Gioticester.  333 


CHURCHWARDENS. 

See  Chafslwardbns. 

Where  a  pariish  is  divided  into  fwt 
tithings  separately  maintaioing 
their  own  poor,  and  having  sepa- 
rate overseers,  and  by  custom  the 
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iDhabitanta  of  e^cli  tithiog,  at  a 
general  parish  meeting,  separately 
cboo9e  a  church  warden,  and  each 
of  the  churchwardens  though 
Bwoin  io  the  usual  form,  to  the 
faithful  execution  of  the  office 
within  his  paruA,  acts  only  for  the 
particular  tithing  for  which  he  is 
chosen,  except  that  all  the  four 
churchwardens  unite  in  signing  the 
annual  presentment  to  the  arch- 
deacon, of  the  state  of  the  repairs 
of  the  church,,  and  other  present- 
able matters  ;•** each  of  such  per- 
sons is  a  churchwarden  for  the 
whole  parish. 

Therefore,  where  a  commis- 
sioner for  inclosure  of  lands  in  an 
adjoining  parish  serves  upon  the 
chuchwarden  acting  for  one  of 
such  tithings,  a  description  of  an 
ascertainment  of  boundaries  be- 
tween another  of  the  tithings  and 
such  adjoinhig  parish,  such  setvice 
is  a  sumcient  oomplianoe  with  the 
requisitions  of  41  Chto.  ^f  c.  109, 
t.  S. 

Where  the  validity  of  such  an 
ascertainment  o<f  boundaries  is  dis- 
puted, on  the  ground  that  the  de- 
scription was  not  served  upon  a 
proper  oflileer,  the  Court  will  re- 
quire such  ground  of  objection  to 
be  fully  and  convincingly  made 
out. 

And  it  was  held,  that  in  such  a 
ease  evidence  that  the  commis- 
sioner, before  ascertaining  the 
boundaries,  had  not  given  the  re- 
quired notices,  and  liad  received 
evidence  not  upon  oath,  was  not 
admissible. 

Stmbky  that  a  churchwarden 
continues  in  office  until  his  suc- 
cessor is  sworn  in.    Rtx  v.  Marsh. 
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COMMON. 

Right  of. 

In  replevin  for  sheep,  the  defendants 
made  cognisance  as  bailiffs,  of  the 
occupier  of  a  messuage,  that  the 


occupier,  and  all  those  whose  es- 
tate &c«,  had  the  sole  and  exclmve 
right  of  pasture  and  feeding  of  sheep 
in  the  locus  in  quo,  as  appurtenant 
to  the  said  messuage,  and  that  the 
plaintiff's  sheep  were  damage  fea- 
sant. The  pleas  in  bar,  1,  tra- 
versed this  right ;  and,  2,  claimed 
a  right  of  common  for  the  plaintiff 
on  the  locus  in  quo,  as  appur- 
tenant to  his  messuage.  Issues 
thereon.  At  the  trial  it  appeared 
that  the  locus  in  quo  was  a  moun« 
tain  sheepowalki  and  that  the 
defendants  had  depastured  their 
sheep  thereon.  On  the  issue  as 
to  exclusive  pasturage,  the  jury, 
having  had  their  attention  directed 
in  the  summing  up  to  the  distinc- 
tion between  a  right  to  exclusive 
pasture  and  a  right  to  the  soil  it- 
self, found  a  verdict  for  the  de- 
fendants, and  that  the  locus  in 
quo  was  **  part  of  the  defendant's 
farm  ;  *'  and,  as  to  the  other  issue, 
that  tho  plaintiff  had  no  right  of 
common  appertaining  to  his  mes- 
suage. 

On  motion  to  enter  a  verdict  for 
the  plaintiff,  or  for  a  new  trial,  or 
judgment  for  the  plaintiff  non  ob- 
stante veredicto,  on  the  issue  as  to 
the  defendant's  exclusive  right  of 
pasture  ; — Held,  that  the  cogni- 
sance was  not  sustained  by  the 
evidence,  and  that  there  must  be 
a  new  trial.  Jones  v.  Richards,  866 


COMPANY. 

Lialnlity  of,  to  mak^  Compensation* 

See  Compensation. 


COMPENSATION. 

1.  A  lessee,  who  has  expended  large 
sums  upon  the  land  deimed^  un- 
der a  reasonable  expectation  of  a 
renewal  of  bis  lease,  is  not  entitled 
to  compensation  in  respect  of  such 
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expectanc]^,  Mrhcre  the  land  is 
r'aKeti  fVom  him  by  an  incorporated 
company,  under  a  statute  direct- 
ing compensation  to  be  paid  to  the 
oWrters  and  occupiers  of  land 
iTirough,  tinder,  in,  or  upon  which 
the  works  thereby  authorized 
should  be  made,  for  the  value  of 
such  land,  and  also  for  the  da- 
mages sustained  by  them  in  making 
such  works.  Rex  v.  Liverpool  and 
ManchcsUr  Railxvay  Company/,  186 

2,  Under  a  Dock  Act,  persons  hav- 
ing an  estate  or  interest,  not  less 
than  from  year  to  year,  in  Louses, 
&C.,  who  shall  be  injured  in  such 

.  estate  or  interest,  by  any  of  the 
works  authoriaed  by  the  act,  are 
to  be  compensated  by  the  Dock 
Company  :— Held,  that  the  Com- 
pany are  not  liable  for  compensa- 
tion to  the  owner  of  a  house,  oc- 
cupied as  a  tavern,  the  pecuniary 
value  of  \vliich  is  lessened  by  rea- 
son of  a  destruction  of  the  neigh- 
bourhood, by  the  works,  duly  au- 
thorized, of  the  Company — where 
the  house,  though  less  valuable 
for  a  tavern  or  shop,  is  not  ren- 
dered less  valuable  as  a  private 
residence ;  and  semble,  that  the 
principle  is  true  generally,  without 
regard  to  the  nature  of  the  result- 
ing inquiry.  Hex  v.  The  London 
Dock  Company^  In  re  Harirec  and 
Lammiman,  500 


CONCESSIT  SOtVERE. 

Se£  Inf£eio&  Court. 


CONDITION. 
See   CovsKANT— -Landloed    and 

T£MAKT»  ^. 


CONSOLIDATION  OP  AC 
TIONS. 

See  Insurance,  H, 


.CONTRJBVTIOtRU  .  , 
Where  a  lord  bf  a  nanOr  Muml  iy 
tenune  to. repair^  hat  -tepMimd  a 
bvidge,  lie  may,  in  ttn  «cti6a  of 
jnsnaipsit,  recover  eottti^biimn 
in^cn  a  pei^ofa'vAto  holiito  lands 
which  werepflvcol  oft  tW  demesne 
at  any  time  whilst  the  manor  was 
'ta>  okaived,  in  pruportimi  to  tlie 
ralue  ofthe:  knda  dO  hold. 

A  survey  taken  by  comoiisBion 
from  tlie  Chrown,  wlittii  seised  'of  a 
niMKur,  is  admissible  evidence  lo 
sliew  what  w«jae  tbe  dcMeeae  limds 
oi  the  nsEuor  at  that  tf ine»  Dimes 
V.  Atden.  494 


CONVICTION. 
See  Certiorari— Forcible    Ds- 

TAIintE. 

3.  Wherb  a  person  convicted  by  jus- 
tices under  17  Geo,  3,  c.  56^  ss.  1 
&  £0,  and  sentenced  to  imprison- 
ment atid  hard  labour,  gives  notice 
of  appeal,  but  does  not  enter  into 
recognizances,  with  sufficient  sure- 
ties to  pnisec9tf  bis  appeal,  the 

•  justices  may  commit  him  till  the 
sessions,  unless  such  recognisances 
are  sooner  entered  intf^  and  if  the 
conviction  be  affirmed  on  appeal, 
he  is  to  sw&r  the  p^oisbment  ori- 
ginally directed  to  oe  inflicted,  the 
time  of  imprisofnoent,  if  imprisen- 
ment  be  directed,  to  be  computed 
from  the  aflSrmance  of  such  con- 
viction, unless  he  shiill  have  been 
imprisoned  tinder  the  ongtnal  con- 
viction, in  which  case  the  time  for 
which  he  has  been  confined  shall 
be  included  in  the  order  of  con- 
firmation. 

A  party  who  had  been  coavieted 
and  sentenced  under  the  above 
statute  to  eleven  weeks*  imprison- 
ment and  hard  labour,  gave  nolioe 
of  appeal,  and  was  committed  for 
want  of  recognizances.  At  the 
sessions  he  did  not  take  the  proper 
steps  for  entering  his  appeal^  aod 


l^  b'E  x; 
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was  dwfihdrgctl  '  by '  rfi&t  'Court. 
TUw-  Cputt;. refitted  to.  direot  a' 
nmmtaipus  IQ:  tb«  qonTiotidg  jns- 
licmy  neqiiiring  tiiem  46  .OQtnmtt 
Um  .i»r  eKecution.of  the  ooiiTOciaQB, 
,m.h  mt^dmA^i^iA  whether  ^ey 
Imi ,  finir  r«urilwr  gosiscliciioiK  >  •  iRex 
y^Txofifjpard.  836 

2*  Two  Mse.  oQttviptcd  of  a.  finaUe 
ofTence,  fUob  should  be  BeTenaUy 
£iied.  / 

A  convictftoiii  imposing'  a  joiat 
fine^  will  not  eaiitle  the  nnigis- 
tratestotJie  pratectionof )e4  0eo. 
$t  «•  44»  m  «ft  action  of.  trespass 
lor  levying  the  amount.  Morgan 
V.  Bronm,  57. 


COPYHOLD. 
An  lieir  at  law  may  devise  copyhold 
descending  to  him^  altlio^gh  .he 
liak  neither  been  admitted  to  it  nor 
has  surrendered  it,  nor  has  paid 
the  lord's  fine  upon  the  descent. 
Doe  d.  Perry  v.  Ivikon.  &09 

CORN  RENT, 

Raieability  of. 
See  PooR»  1^ 

CORPORATION. 
Sec  BoAouaii--£vmsii€B)  U 

COSTS. 

See  Bankhvpt,  2. 

1.  Where  a  plea  of  not  guHty  to  the 
wliole  declaration  is  &unu  for  the 
defendant,  and  a  plea  of  justifica- 
tion is  found  for  the  plamtilf,  the 
defendant  Is  entitled,  under  4  Anne, 
c.  16,  ss.  4  and  5,  to  the  general 
costs  of  the  cause,  and  the  plain- 
tiff is  entitled  to  the  costs  on  the 
special  plea,  including  not  only  the 
costs  or  the  pleadings,  but  also  of 
evidence  in  disproof  of  the  justifi- 
cation.   Spencer  ▼.  Hamerton.    t% 


2.  In  assumpsit^  oh  a  special  agree- 
ment and  on  an  account'  stated, 
the  defendant  pleajed,  firsti  that 
the  agreement  was  obtained  by 
fraud ;  secondly,  thai  it  was  void, 
as  not  bieing  under  seal;  and, 
thirdly,  non  assumpsit  to  the  ac- 
count stated.  The  plaintiff  took 
i^sue  oh  the  first  and  third  pleas, 
and  demurred  to  the  second.  The 
issues  of  fact  were  tried  before  the 
demurrer  was  argued.  The  plain- 
tiff had  a  verdict  with  damages 
as  to  the  issue  as  to  the  fraud, 
and  the  defendant  a  verdict  on 
non  assumpsit.  The  defendant 
had  afterwards  had  judgment  on 
the  demurrer;— Held,  that  the 
plaintiff  was  entitled  to  the  costs 
of  the  issue  on  which  he  suc- 
ceeded, including  costs  of  briefs 
and  all  othe^  expenses  incidental 
to  the  trial,  as  well  as  the  costs  of 
the  pleadings,  although  the  demur- 
rer was  to  the  whole  cause  of  acr 
tion,  and  the  plaintiff  chose  to  try 
the  issue  of  fact  before  the  demur- 
rer was  disposed  of.  Bird  v.  Hig^- 
ginson.  791 

d.  Where  two  defendants  in  case 
sever  in  pleading,  but  plead  the 
same  pleas,  going  to  the  whole 
cause  of  action,  and  one  of  them 
succeeds  upon  one  issue,  and  the 
other  fails  upon  all  the  issues,  the 
successful  defendant  is  entitled  not 
only  to  his  separate  costs,  but  pri* 
md  facie  to  an  aliquot  part  of  the 
joint  costs,  unless  the  Master  is 
satisfied  that  less  should  be  allow- 
ed by  reason  of  any  special  cir- 
cumstances. 

Where  such  defendants  appeared 
by  separate  attornies,  who  were 
members  of  the  same  firm,  it  was 
admitted  that  costs  were  prooerly 
taxed  as  if  the  defendants  had  ap- 
peared by  the  same  attornies. 

A  landlord,  who  aaeeaadt  in  an 
action  brought  against  him  for 
making  a  distress,  does  not  forfeit 
bis  right  to  double  costs  luder 
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11  C7fo.  2,  c.  I9i  s.  21i  by  plead* 
ing  specially.  CambrtU  ▼.  Earl 
Falmouth  and  HiAtghion*  Same  v. 
Earl  Falnwuth  and  Austin*  359 
4»  The  rigbl  to  take  water  from  a 
well  if  an  interest  in  land ;  and, 
when  such  right  is  put  in  issuey  a 
plaintiir,  in  case  for  disturbing  the 
enjoyment  of  such  a  right,  obtain- 
ing a  verdict  for  norninal  dam^es, 
18  entitled  to  full  costs,  although 
the  judge  at  oisi  priua  certify 
against  liim  under  the  43  Eliz*  c. 
6.     Tjfkr  V.  BeaiuU.  9^6 


COVENANT. 

See  Estate,  9. 

A  lease  contained  a  general  covenant 
to  repair,  and  also  a  covenant,  that 
it  should  be  lawful  for  the  lessor 
to  enter  and  see  the  state  of  the 
premises,  and  to  give  notice  in 
writing  of  all  defects  ;  and  that  in 
case  tne  lessee  should  neglect  to 
repair,  it  should  be  lawful  for  the 
lessor  to  enter  and  repair,  and  that 
the  lessee  should  repay  the  money 
so  expended,  together  with  the 
next  half  year's  rent ;  and  there 
was  a  power  of  distress  for  the 
amount,  as  in  case  of  rent.  The 
lease  also  contained  a  clause  of  re- 
entry, on  the  breach  of  any  cove- 
nant. The  landlord  gave  the  te- 
nant notice  to  repair  a  certain 
portion  of  the  premises  before  cer- 
tain specified  periods  of  time,  and 
that  in  default  of  his  doing  so,  he 
should  enter  and  do  the  repairs 
himself. 

Held,  that  this  notice  was  a 
waiver  of  the  right  to  enter  for  the 
breach  of  the  general  covenant  to 
repair. 

The  first  lessor  assigned  to  A,, 
from  whom  the  reversion  descend- 
ed to  B.,  who  died  leaving  two 
sisters  coparceners ;  quare,  whe- 
ther one  sister  can  take  advantage 
of  a  condition  for  re-entry  in  the 
lease,  and  whether  the  condition 


can  be  apportioned  so  a«  to  enable 
her  to  recover  a  mmiyf 

Quesrc  alaoi,  wl^tber  the  taoaot, 
after  payment  of  rent  to  beri  could 
diapHte  her  title?  X>oc  d.  the 
Baron  and  Banmess  J}c  RHUm  v. 
Umi9,  764 

COVEBTUKE. 

To  a  plea  of  coverture  in  the  plain- 
tiff, she  cannot  reply  tbat  at  the 
time  of  the  promise  declared  on 
ber  hasbaad  bad  been  absent  seven 
yeara,  aod  tbat  during  that  period 
he  waa  not  kuowo*  nor  is  ho  now 
known,  by  the  plaintiff,  to  b^  alive. 
LabeY.Rigffle.  684 

CUSTOM. 

See  LoNDON^-'MliETlNG,  2. 

CUSTOMS. 

CommimoJten  of. 

See  Manpamusi  Z. 

DAMAGES. 

See  Auction — Insukancs,  I— 
Replevin,  2. 

DEED. 
See  Separation  Deed. 

DEVISE. 

See  Copyhold  Estate — Poor,  4. 

DISCHARGE  OF  JURY 

On  particular  Istua, 

See  London — Verdict. 

EJECTMENT. 
See  Estoppel—  Mortoaoor  and 

MORTOAOBB. 

Wiiere,  Upon  a  questbn  as  to  the 
right  of  possession  on  a  particular 
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day,  one  party  enlKles  himself  to 
such  possession  by  a  tenancy  for 
▼ears  under  the  other,  an  acknow- 
ledgment made  after  action  brought, 
of  an  attornment  to  a  stranger, 
taking  place  before  such  day^  is 
sufficient  evidence  of  a  disclaimer 
to  rebut  his  title  as  tenant. 

In  ejectment  by  A.  against  B. 
and  C,  where  B.  defends  as  land- 
lord of  C,  a  right  of  possession 
either  in  B.  or  in  C.  will  defeat  the 
action. 

But  if  it  appears  that  B.  has  no 
title,  and  that  C.  has  no  right  to 
the  possession,  except  as  tenant 
nnder  A.,  evidence  of  a  disclaimer 
by  C.  of  such  holding  mider  A., 
rebuts  the  defence  both  as  to  B, 
and  to  C. 

An  attornment  by  C.  to  B*,  be- 
fore the  day  of  the  demise  hid  in 
the  declaration,  would  amount  to 
such  disclaiip^i 

An  admission  made  by  C,  after 
action  brought,  of  such  an  attorn- 
ment having  taken  place  before  the 
day  of  the  demise,  is  sufficient  evi- 
dence of  such  disclaimer  as  against 
B.  and  C.  Doe  A.  Mee  v.  LUher- 
land.  dl3 


EQUITABLE  ESTATE. 
See  Poor,  4. 


ERROR,  WRIT  OF. 

It  is  not  a  ^ood  plea,  either  in  abate- 
ment or  m  bar  to  a  declaration  in 
scire  facias,  that  a  writ  of  error 
has  been  sued  out  before  the  re- 
turn of  the  scire  facias.  Snooke  v. 
MattocL  783 


ESTATE. 

See  Poor,  4. 

].  A,  devises  to  B.  for  life ;  remain- 
der to  C.  and  D,  and  their  heirs 
successively ;  remainder,  in  case  of 
both  C.  and  D,  dying  under  age 


and  witliout  issue,  <*uBto  the  issue 
of  the  body  of  B.,  to  be  equally 
divided  between  them ;"  and  for 
want  of  such  HMue«  to  £.  and  his 
heirs  for  ever:  Whether,  after  the 
death  of  C.  and  D.  under  age  and 
without  issue,  B.  was  seised  in  tail 
or  for  liib  only,  quaere.  Doe  d. 
lAtuey  V.  Edwards.  633 

9,  Derne  to  C.  V.  of  the  re»ta  and 

J>roflts  of  the  testator's  estate,  sub- 
eet  to  C.  F,  keeping  the  whole  of 
the  premises  in  repair  during  his 
life ;  <'  Only  after  his  death  I  give 
and  bequeath  unto  my  three  nieces 
all  that  freehold  or  leasehold  pre- 
mises now  rented  &c.,  situated 
&c.,"  to  hold  for  their  own  use  and 
purposes,  equal  share  and  share 
alike : — Held,  that  the  nieces  took 
a  life  estate  only.  Doe  d.  Viner  v. 
Eve.  802 

3.  Devise  to  A.  for  life ;  remainder 
to  trustees  to  preserve,  &c. ;  re- 
mainder to  his  nrst  and  other  sons 
successively  in  tail  male ;  remain- 
der to  the  younger  brothers  of  R., 
successively,  with  the  like  limita- 
tions ;  remainders  over. 

The  will  contained  two  provi- 
soes : — 

First,  That  every  person  and 
persons,  who  by  virtue  of  the  will 
should  become  entided  to  part  of 
the  lands  devised,  should,  within 
two  years  after  he  and  they  should 
severally  become  entitled,  take 
upon  himself  and  themselves  the 
surname  of  S.  jointly  with  any 
dignity  or  title  that  might  be  vested 
in  him  or  them,  and  should  quarter 
the  arms  of  5.  with  his  or  their 
own  family  arms,  and  should  take 
all  necessary  steps  for  that  pur- 
pose ;  and  in  case  any  such  person 
or  persons  should  neglect  to  do  to^ 
then  the  limitation  to  him  or  them 
(if  such  neplect  shoidd  happen 
within  the  lives  of  any  of  the  te- 
nants for  life,  living  at  the  death 
of  the  devisor,  or  within  twentv- 
one  ^ears  after  the  death  of  the 
survivor  of  them)  should  ceasci 
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detefmine,  arid  become  utterly  void, 
anil  the  landsi  sliould  thereupon  go 
to  the  person  next  in  remaintlcr,  in 
thfe  aame  niimner  as  if  such  person 
or  persons  so  neglecting  &c.,  be- 
ing tenant  or  tenants  for  Iffb,  was 
or  Were  dead,  or  being  tenant  or 
fcnaats  in  tail,  was  or  were  dead 
without  issue  male. 

Secondly,  That  if  the  title  to  an 
eaHdom  (wfiich  was  the  only  dig- 
nity or  title  existing  in  the  family) 
shbuld  descend  to  any  of  the  te- 
nants for  life  (within  any  of  the 
lives,  &c.  as  above),  then  and  in 
such  case,  and  as  and  when  the  said 
titlid  fihouid  come  to  him  or  them, 
ihe  estate  which  he  or  they  should 
ttoi  be  entJtied  to  undev  the  will, 
thoraUd  cease,  determine,  and  be- 
come Vokl,  and  the  same  iihotild 
'  thereapon  go  tty  the  person  and 
'  persons  w#io,  under  the  Kmitations 
•aftveeaid,  sbeyd  then  be  next  in 
remakidet  expectant  on  the  decease 
'  and  failure  of  issue  male  of  that 
person  to  whoitt  :ihe  title  t^6uld  so 
•deseead,  in  the'  lAm^  manner  as 
mich  pisrton  or  persons,  so  in  i^e- 
aokinddr  as  afbt^said,  would  take 
the  tame  under  the  wUI,  In  case  he 
'  or  they  to  whom  th^  title  should 
.  oovie,  waa  or  were  acttially  dead 
witlw^t  issue,  such    person  and 
'fmoiw  so  in  renuiinder  eomplving 
with  tine  above  proviso  as  to  taking 
the  surname  and  arms  of  5. 
•  The  title  descended  to  H.  whilst 
in  possession  of  the  lands,  where- 
upon hM  next  brothers,  took  pos- 
session. 

A  suffered  a  common  recovery, 
his  eldest  sod  was  vouched  over, 
tat  not  J.  himself;  the  uses  of  the 
tewttrf  were  limited  to  8.  for 
lil^,  remainder  over. 

F.  <tbe  next  brother),  his  eldest 
'  son,  afterwards  released  their  in- 
terest to  trustees,  who  were  stang- 
crs  in  interest,  upon  trusts,  corre- 
sponding to  the  uses  or  the  reco- 
•  Wery ;  and  F.  and  his  son  covenanted 
'  wkh  tibe  'trustees '  as^ainst  incam- 
brances  and  for  further  assurance. 


The  title  afterwards  came  to  S., 
against  whom  the  eldest  sou  of  F,, 
who  wjis  dead,  brought  ejectment. 

Held,  (assuming  that  the  second 
proviso  could  operate  more  than 
once,  and  that  the  plaintiff  was  not 
estopped  by  his  deed,)  that  the  se- 
cond proviso  created  no  new  estates 
on  the  descent  nf  the  title,  hut  was 
merely  a  clause  for  the  acceleration 
of  the  estates  limited,  which  were 
defeated  by  the  recovery,  and  that 
the  lessor  of  the  plaintiff  had  there- 
fore no  title.  JSarl  of  Scarborough 
V.  Doe  d.  Savile,  884 


ESTOPPEL. 
iS'drCoVBNAirr— EsirAtf,  S. 

^0,  seised  ii\  fee  of  an .  undivided 
moiety  of  lands»  and  hplding .  the 

.  other  moiety  as  tenant  tp  B^  mort- 
gages the  entirety  to  C.  .  Subse- 
quently £»  recover;;  bis  JQaietv  in 
ejectment  against  J.f  fuxd  after- 
wards grants  to  A,  a  lease  for  four- 
teen years.    In  ejeptps^n^  hj  C 

.  against  A^  the  latter  is.  estoff^d 
from  setting  up  dik  lease  from  B, 
Doe  d/OWv.^icierj.  .  437 


EVIDBNCEw 

See  AporiiECAKY— Bankritpt,  I  — 
BttLS  or  ExcHATfOE,  S^CinyacH- 

WARl>£irB — COMMOW,    RlGtfT    OF — 

Contribution — Estofps^^ — Infe- 
rior Court — Market— Pleai>- 

INO,    7  — REPtEVlN,    2-*— VdTtKd 

Papers,  2.  ^ 

I.  Cmnpeteaey  of  fFHtusH 

1  •  Where  a  witness,  being  exatiiined 
on  the  voire  dire,  admits  a  dtsquali- 
fkaition,  but  asserts  that  hta  com- 
petency has  been  restored,  such 
assertion  is  not  conclusive. 

Held,  that  the  tncompeteft^  of 
a  witness  'i^teI^ested  as  ti  itiMnber 
of  aeerporati6tt,  is  notrenitJtttd.by 
a  release  of  such  interest,  exeofted 
by  him  to  the  corporation. 
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The  incoinpeteocy  of  a  witness 
interested  in  the  event  of  the  suit 
cannot  be  removed  hy  the  indorse- 
ment of  his  name  on  the  record, 
imder  the  3  &  4  Will.  4,  c.  4^,  s,  26. 
The  Bailiffs^  ^x*  (^  Codmancie9ier 
y.  Phillips.  ,'  .  211 

2.  Where  a  witness  has  a  direct  inter- 
est in  obtaining  a  verdict  for  the 
party  for  whom  he  is  called,  he  is 
incompetepti  altbougli  he  ma)r  have 
a  greater  vnceriait^  and  conttagpit 
interest  the  other  way. 

\yhere, , therefore,  in  an  action 
against^.,  npon  the,  joint  and  seve- 
ral note  of  A.  and  £.,  B.  is  called 
as  a  witness  for  A.^  to  prove  the 
illegality  of  the  note,  it  is  no  an- 
swer to  an'  objection  that  B.  is 
inoonapetenti  ix^^m  .interest)  that 
before  the  commencement  of  the 
action  be  had  paid  a  moiety  of  all 
thkt  was  due,  wfth  the  exception 

'  of  one  year's  interest,  and  that  if 
A.  obtained  a  verdict,  B.  might  be 
sued  !br  thb  whole  amotmt  remain- 

'  irig  due  on  the  tJOte.  Slegg  v.  Wi7- 
Sps.  360 

3.  IJpon  the  tHal  of  a  question  as  to 
^  legitimacy  of  a  child  procreated 
duHf^  the  marriage  of  A^  and  B., 
neither  A.  nor  B*.  is  a  competent 
witness  to  prove  the  non-access  of 
A. 

Nor  can  their  evidence  of  facts, 

from  which  n#n-access  may  be  m* 

Jtmdt  be  received  for  that  purpqse. 

ilrx  V,  IniabUoBts  qf. SoartOH.    ^75 

'  ,11.  Attesting  Witneu, 

4*  Upon  a  deed  sealed  with  the  cor- 
porate seal  of  the  Governor  &cw  of 
the  Bank  of  England,  these  words 
were  written    round    the    seal — 

^ .  "  Sealed  by  order  of  the  Governor 
and  Court  of  Directora  of  the  Bank 
of  England,  on  &c.,  John  Knight ^ 
Secreury;"  — Held,  that  Kni^t 
was  not  to  be  considered  as  an 

',  a^tesUog  witness^ 

Qn^rt^  whether  a  person  who 
farmally  attests  the  affixing  to  a 

,  dfAdtheaealofacorporatioD^ne^d 


be  called  as  an  ^testing  witness. 
Dot  d^  Bank  qf  England  v«  Cham- 
ber$.  .639 

5.  Whe/e  a  power  is  given  to  appoint 
by  any  deed  executed  ia  the  pre- 
sence of  and  altfstcd  by  two  wit- 
nessesi  the  attestation  is  to.be  oon* 
sidered  as  forming  part  of  the  ap- 
pointment. 

Where  the  attestation  is  simply 
"  witnesses  A.  B,  and  C,  J)./*  it 
mMdt  be  taken  to  aiBrm  du^  all  has 
been  done  in  tlie  presence  of  the 
witnesses  which  tlie  coniduding  or 
witneasiag  clause  of  the  deed  atates 
to  have  Jt^n  done* 

But  a  power  to/*  £*»  to^ippoint 
by. any  deed,  sealed  and  delivered 
in  the  presence  of  aod  att0st«id  by 
two  witnesses,,  ifinot  weU  e)i:ieouied 

.,  bv  a  deed  in  wliicb  th^.witoemng 
clause*  with  whi^h  it  oon^detfi  is 

.  "signe4  hy  J.JS,,\mA  t^jwhich 
the  a^te;^atAoor  i9,$if»fiy  *f  wiiMsses 

.,  4.  J?.  and.C  A'!  Buikr  v.  Burt. 
.^  .  .  .    \        ,.      .f^Bl 

C«  A  {\owev  :of  i^)|^ntment»  to  be 
executed  by.l^wdl  signed«(  sealed, 
and  published^ byihedooee  o£«he 

.,  poweir,  io  tbeprepenee  Qfandat- 

,  tested  by  thre^  witnesseer.is  well 
executed  by.  a  will  to  wiueh  the 
att^s^ntion  is  simply  **  Vl'unastkA.t 
B*  and  &,"  where,  lAthe  hody  of 
the  will,  it  is- stared  that  tWteaea- 
tor  **  publiabes  and  deelares'<  it  to 
be  hiS'Will,  and  the  instrttroent  con- 
cludes with  the  words  *^  In  witness 
whereof  I  have  to  tbia  my  last  will 
set  my  hand  and  seaU"  and  a  sig- 
nature and  seal  appear  tlMM>eto. 
Sucb  an  instrument*  wlien  thirty 
years  oM|  proves  itself. 

\yheiher,  within  that  time,  aay 
distinct  act  of  publication  seed  be 
proved,  quaere^  Dot  d«  SfdMury 
aad  another  v.  Sir  Franm^  Bm-dett 
und  uthen.  t^9 

HI.  AdfnMbiliiy  ^/Ekfkknee. 

See  Churchwardens. 

7»  An  insqlveot'a  sobedide  is  netad- 
masible  in  evidence  lo  akew  that 
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an  indenture,  by  which  he  assigned 
his  effects  some  time  previously, 
was  executed  by  htm  with  the  in- 
tention of  petitioning  the  Insolvent 
Debtors*  Court  for  his  discharge. 
Ptaeock  V.  Harris.  854 

8«  Upon  a  general  traverse  of  an  ri)e- 
gatioa,  under  the  Prescription  Act 
(2  &  3  fVilL  4,  c.  71),  of  a  right  of 
way,  enjoyed  as  of  a  r^t  for  forty 
yeatu^  evidence  is  admissible  of  an 
agrcofDCXit  within  that  period  to 
pay  a  sum  of  money  for  peitnission 
to  use  the  way. 

StiMe,  that  evidence  of  an  an- 
nual payment  for  such  permission, 
vrithin  the  forty  years,  would  be 
admtssiUe  in  support  of  an  allega- 
tion of  an  interruption  for  a  year, 
and  aoqaiesoence  tbeveitt. 

SemUct  that  a  special  allefation 
of  a  deed  or  agveement  is  required, 
under  sect.  5,  in  those  eases  <only 
where  the  deed  or  agreement  fre- 
cedei  the  forty  or  the  twenty  years, 
and  that  an  agreement,  made  tpt^m 
the  particular  period  of  forty  or 
twenty  years,  itiay  be  given  in  eiri- 
dence  under  the  general  traverse, 
whether  such  agreement  be  tn  writ- 
ing or  verbal.     Tickle  v.  Bram. 

230 

9.  U|K>n  a  question  as  to  the  general 
sanity  of  a  devisor,  letters  addressed 
to  him,  in  his  life-time,  by  persons 
since  dead,  who  were  well  ac- 
quainted with  him,  and  foiind 
amongst  his  papers  after  his  death, 
with  the  seals  broken,  and  in  which 
he  is  addressed  as  a  person  of  sound 
mind,  are  not  admissible  in  evi- 
dence, unless  it  be  shewn  that  the 
devisor  answered  such  letters,  or 
did  some  other  act  in  relation  to 
them. 

The  least  act  done  by  the  devisor 
in  relation  to  such  letters  would 
have  rendered  them  admissible. 
Doe  d.  Tatham  v.  fVrigkt,         132 

IV.  Evidence  generally, 

10.  A  written  document  from  which 
a  partioular  contract  would)  in  or- 


dinary cases,  be  impUed,  may  be 
shewn  by  parol  to  have  been  inade 
under  circumstances  whic^  exclude 
such  implication. 

Therefore,  in  an  action  fbr  goods 
sold  at  an  auction,  evidence  of  prior 
declarations  by  the  plaiMMT,  that 
the  defendant  was  entitled  to  a 
legacy  of  100/;,  and  that  she  might 
buy  to  that  amount,  and  haira  it  set 
off  against  her  legacy,  is  adorissi- 
ble. 

The  presnmptfofl,  that  a  party, 
by  bidding,  authoticea  the  aaction- 
eef  to  bind  him  by  a  contract  aa  a 
purchaser,  upon  the  terma  of  the 
conditions  of  ssde,  maybe  rebutted 
by  parol  etideaeeof  |)riorc<miOMNii- 
oatioAS  between  the  parttea.  "Bmri- 
ieii  It.  PmmiU  ^9 

11.  £.  claiming  title  to  land,  enters 
and  obtains  fttm  the  tenants  in 
poftsesa&oa  payment  of  a  sinlling 
each,  and  their '  s^natumi^  to  the 
following  mstrumentt-^^  We  here- 
by sevmdly  attOrn  and  become 
tenants  and  under^enanta  to  £., 
from  Old  Michaelmas  last  past,  of 
and  fbr  such  parts  of  th»  estate  as 
now  are  in  our  respeotive  occupa- 
tions, at  and  under  the  several 
yearly  rents  now  payable  by  ns, 
and  under  which  we  now  hire  and 
occupy  the  same.*'  This  instru- 
ment was  sqrtied  by  F.,  and  also 
by  <9.,  as  under'^tensiit  to  JB.,  F. 
and  G.  being  respectively  in  the 
occupation  of  pans  of  life  ptetaises. 
Afterwards  £.  remains  oat  of  pos- 
session thirty  years,  witlioBt  exer- 
cising any  further  aet^f  owoeiahtp, 
and  without  any  further  aoqails- 
cence  in  or  recognition  of  his  tide. 

Held,  that  the  fnatmnaent  so 
signed  was  a  mere  attornment^  and 
did  not  require  a  stamp. 

Held,  also,  that  the  instrament 
so  signed  was  a  material  fact  in  and 
formed  part  of  an  entire  tnmeac- 
tion,  the  whole  of  whldi  was  ef  i- 
denoe  for  £.  and  any  one  ebihiing 
under  him,  as  an  assertion  of  rhht 
and  an  act  of  ownership  on  his 


INDEX. 


961 


pMt»  acquteieed  in  by  the  tenants 
then  in  possession. 

But  hMi  lastly*  that  the  entry 
and  attornment,  coupled  with  the 
possesflion  of  persons  entering  un- 
der the  attorning  tenanta,  did  not 
oonstitiite  sufficient  evidence  to  go 
to  a  jury  to  negative  adverse  pos- 
aesaion  under  adverse  oopyhold  ad- 
mittances. JQiM  ,d.  Untey  v.  Ed- 
wmk*  683 

12.  Leases  by  the  churchwardens  of 
At#  in  which  the  demised  tene- 
ment is  described  aa  parcel  of  the 
lands  of  the  parish  church  of  A., 
and  payment  of  rent  to  them,  are 
prim&  fade  evidenee  that  the  leae- 
fliient  it  parish  propevty. 

Nor  dioea  it  make  any  di&rence, 
that  the  leases  are  expressed  to  be 
made  by  the  churchwardens,  with 
the  consent  and  approbation  of  the 
vioar  and  the  major  part  of  the 
aldermen  and  burtfessee,  and  of 
the  inhabitants  and  parishioners, 
and  thai  the  leases  are  indorsed 
with  ft  memorandum,  expressing 
the  consent  of  certain  parianioners, 
whose  namea  are  aubscribed.  Doe 
d.  Higgs  V.  C0ckeU.  179 

Id.  A  declaration  in  covenant  against 
ft  lessor,  alleging  as  a  breach  that 
be  expelled  Uie  plaintiff  from  the 
demised  premises,  is  not  suatained 

Sf  pvoof  that  the  plaintiff  was  not 
lovv'ed  by  the  defendant  to  enter 
upon  them.  Hawke»Y*Orton.  842 
14.  Declaration  on  a  contract,  to  de- 
mise and  deliver  possession  upon  a 
certain  day.  Breach:  in  non^de- 
livery  of  posseaaion.  Plea:  that 
the  principal  subject-matter  of  the 
contract  waain  the  defendant'aown 
occupation,  and  that  he  was  always 
ready,  willing,  and  able  to  demise 
and  deliver  possession  of  the  same 
to  the  plaintiff:  that  the  residue  of 
the  tenements,  consisting  of  a  few 
cottages,  was  occupied  by  certain 
persons  as  tenants  to  the  defend- 
ant, and  that,  at  and  upon  the  time 
of  making  Uie  agreement,  it  was 
agreed  that  the  defendant  should 


not  cause  the  tenants  to  quit  the 
said  cottages,  but  that  on  the  de- 
fendant's completing  the  sakl  agree- 
ment, the  tenants  should  attorn  to 
the  plaintiff,  and  become  his  te- 
nants; and  the  plaintiff  then  dis- 
charged the  defendant  from  giving 
the  ^aintiff  actual  possession.  In 
the  absence  of  direct  evidence  of 
such  an  agreement  as  that  set  forth 
in  the  plea,  proof  that  the  pbiintiff 
was  aware  that  the  cottages  were 
occupied  by  weekly  tenants,  and 
that  he  never  gave  the  defendant 
to  understand  that  he  should  re- 
quire to  be  put  in  aetual  possession 
of  them  until  the  very  moment 
when  the  pnrttea  had  met  for  the 
purpose  of  concluding  the  bargain, 
and  when  there  was  not  sufficient 
tone  left  to  obtain  posseaaion  from 
the  tenanta»may  nroperly  be  left  to 
the  jury  as  entitling  diem  to  con- 
sider ivbether  the  conduct  of  the 
plaintiff  did  not  shew  that  he  had 
assented  to  waive  a  literal  perform- 
ance of  the  contract,  and  to  accept 
tbe  occupation  of  the  tenants  in  lieu 
of  an  actual  delivery  of  possession. 
Palmer  V.  Ttmpk,  159 

V.  Ancient  Writings  ante,  G. 


EXECUTORS. 

Set  Sbt-ofp. 

In  sri.  fa.  by  executors  to  revive  a 
judgment  obtained  by  the  testator, 
all  who  are  named  executors  in  the 
will  may  join,  though  one  only 
have  proved. 

Executors  derive  their  title  from 
the  will,  and  not  from  the  probate. 
Seoit  and  others  v,  Briant*         S81 


FORCIBLE  DETAINER. 

1.  Where  a  conviction  for  a  forcible 
detainer  is  bad,  the  inquisition 
founded  upon  it  is  also  bad ;  but 
where  both  the  conviction  and  in* 
quisition  were  removed  by  certio- 
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rari,  the  Court,  on  quashing  the 
conviction,  f^^fused  to  quash  the 
inquisttion  also,  as  a  consequence 
of  thelrjodgmerit,  the  terms  of  the 
'  Ifhotion  being  to  qxtasli  the  convic- 
tion only. 

Wheri  such  conviction  and  inqui- 
sf f ion  have  been  quashed,  the  Court 
is  boMd  to  award  restitution,  whe- 
Iher  the  party,  to  whom  it  is  award- 
ed, has  or  has  not  any  title  to  the 
premises. 

Tlie  inquisition  must  recite  the 
authority  by  whidi  tlie  jury  were 
summoned,  and  that  a  complaint 
was  made  by  the  prosecutors.  Rex 
▼.  fPt/toit.  852 

£.  To  a  writ  of  certiorari  the  justices 
returned  a  conviction  of  one  A.  B, 
for  a  forcible  detainer,  together 
with  an  inquisition,  upon  a  traverse 
by  A.  B.  of  the  force  fte.,  falcen  a 
few  days  subsequently  to  the  date 
of  the  convldtion,^'hich  found  an 
unlawftd  entry  and  Fofcrble  detainer 
by  A.  B,f — and  an  award  of  resti- 
tution indorsed  upon  the  inquisi- 
tion. The  conviction  baring  been 
quashed  for  Insufneiency^  it  was 
held  that  the  bquisftion  must  be 
quashed  also,  and  that  the  Court  is 
bound  to  grant  restitution,  without 
entering  into  any  inquiry  as  to  the 
title  of^be  respective  parties.  . 

Held  also,  that  an  inquisition 
finding  a  party  guilty  df  an  unlaw- 
ful entry  and  forcible  detainer,  upon 
the  ikce  of  which  it  does  not  appear 
that  a  complaint  had  been  made,  or 
by  what  authority  or  Ibr  what  pur- 
pose the  Jury  bad  been  summoned, 
IS  defective.    Res  v.  WUson.    625 


FRAUDS,  STATUTE  OF. 

Where  a  written  agreement  relates 
partly  to  a  matter  which  by  the 
Statute  of  Frauds  require  a  written 
memorandum,  and  partly  to  matter 
Whieh  does  not  require  Mieh  It  me- 
morandum, that  part  of  the  agree- 
ment which  ia  not  byibe  atatute 


required  fo  be  in  •f^ilBgf  Wmot 
be  varied  by  parol. 

Qu^re,  whether  there  can  be  an 
entire  abandonment  by  parol  of 
the  wliole  agree  meat, 

Quitre,  wTiether  there  oould  be 
an  entire  abandonment  by  pavol  of 
the  agreement. 

All  agreement  in  writing,  relatnoff 
to  a  fatm,  between  a  landlord  and 
an  in-cpraing  tenant,  contained  sti- 
pulations  (hat  the  stcawi  ^c.  sliould 
remain  oe  the  premises^  and  should 
'  be  valued  ana  paid  for  by  the  te- 
nant : — Held^  that  the  mode  of  va- 
luation could  not  be  iwried  by  a 
subsequent  parol  agreement,,  ffar" 
vy  V.  Qrabham  754 

■■'■■■:  GttAirr.' '  '  ''," 


Tehiasoentarfl  ^Mhmi  ippohited 
:   iroder'  the  ttat«  If  •Ciir.  kj  c.  ^4, 
•    «.'8t  ar6  dntitUd'  ro  the  tmatody  of 
:    itheiff  ifafiint'ifariis;  On  habeBS  cor- 
pus, the  Court  ordefreA  chitdreo  to 
'  bo  taicen  Mt  ^  the  custody  bf  their 
tmxtai  Mni  atid  QeN^ered  to  their 
tettaniciitar^  guardians.     lUt  v. 
Mey.         /  '  7S0 


HALF-PAY. 

A  naval  officer*  npoii  half-pay,  has 
no  such  legal  right  tp.hiabalf-pay 
that  a. mandamus  can  issue  to  the 
liOrds  of  the  Admirid^yi  requixing 
them  to  pay  to  his  executor  arraara 
of  halfrpay,  which  acprued  dufii^ 
his  life-time.    Ex  parU  BidtiU. 

.  HIGHWAY.    . 

I«  An  act  Ibr  linclbalng  Itttida  in  the 
parish  of  A.,  aptliorhied  e^imnts- 
atootrs  eo  maib  iie#  Miad^,  and 
alav  ta  dli«ttH>timi,«ktff|i^  Itop 
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■  tiji  any  of  II10  Yiresent  public  roads, 
a^  they  should  thinic  proper ; — 
Iffii^^cfed  them  to  prepare  and  sign 
tt  map  describing  tlie  roads,  and  to 
give  certain  notices  therein  pre- 
sctibedf  and  to  hold  a  meetioff  for 
Ifie  purpose  of  hearing  objections, 
in  wnicu  they  were  to  be  assisted 
"by  a  justice  or  the  peace, — the  said 
commisBioners  and  justice  to  have 
power  to  confirm  and  alter  the 
map  ;-:^«nd  all  roads  not  set  out, 
or  flnrfly  ordered  and  directed  to 
be  set  out  and  continiWy  were  to 

'    h^  fbr  ever  stopped  up  and  extin- 

«uibhed,  and  deemed  and  taken  to 
e  part  of  the  lands  to  be  divided 
and  allotted:  Provided,  that  no 
roads  passing  through  old  tncioiures 
should  be  japped  up,  diverted, 
turned^  or  altered^  without  an  order 
of  two  juatkei^t-^HeM,  that  a  road 
passing  partly  through  old  inclo- 
sures  and  partly  over  lands  to  be 
inclosed,  was  not,'  hoi  was  any  nart 
.  of  it,  extinguiaM  by  reaaon  orlts 
not  being  meotioned  or  sd'ont  in 
Iha  map  or.  awatdn  and. of  tfaA-  latter 
part  ot  U<  beingincludtd  wit&in  a 

.   private  aUoitneot       > 

By  an  order  ^  jnetioBi  it^was 
stated,  iba«  ihHti  luslidn  *  iuning 
puriiculiirfy  )pmw^  the  pnUio  jroads 
within  the  parish  of  A.,  thereiaiifler 
described,  and  being  ioiuged  that 
they  were  unnecessary  to  oe  conti- 
nued, did  0'4^Y  f^^ti  such  roads 
should  be  stopped  up  and  extia- 
gntshed ;— Held,  that  this  order 
was  Invalid',  Inasmucb  as  it  did  not 
appear  upon  tlie  ihce  of  It  that  the 
justices  were,  upon  the  view,  satis* 
'  fled  that  the  roads  were  unneces- 
sary. Rex  V.  The  Afarquis  of 
Dowiiinttre.  92 

1?.' Where,  by  an  act  of  parliament, 
trustees  are  authorized  to  make  a 
main  linao^  road  tVom  one  ooint 

.  iQ  anodniri^  and  a  poifkion.  only  of 
tWioad.  ia  ootnpleted,  the  district 

.    ihrougUwh«9h  tk«  para  ooMpieted 

.  is  sUuatOiit  Doi^bpuad  tonepalr  it, 

VOL.  TX. 


although  made  by  tbe  tK^Uitaaa, — 
and  used  by  the  public,  and  re- 
paired by  the  district,  for  upwards 
of  thirty  years,  and  although  it  be 
of  great  utility  to  the  publio^ 

Nor  does  it  make  anv  diflbrence 
that  the  Une  of  road  has  been  in 
some  measure  varied  by  aubsequent 
acts  of  parliament,  and  the  oom- 

Sleted  parts  made  the  subject  of 
istinct  enactments  with  respect  to 
repairs  and  tolls  to  be  done  and 
taken  by  the  trustees ;  the  object 
of  all  the  acts  bei^g  to  make  a 
communication  between  the  same 
districts.  Rex  v.  Inhabitants  of  the 
district  of  Edge  Lane.  81 

3.  Where,  by  a  local  act,  certain  trus- 
tees are  empowered. to  take  and 
use  lands  &c,  for  the  purpose  of 
making  a  road,  "making or  tender- 
ing saUsfaction  to  the  onmgrs  or 
proprietors  of  all  private  lands  &c, 
so  taken  and  used,  for  the  same  or 
.  for  i|ny  loss  or  damage  they  may 
sustain  thereby, "—satisfaction  must 
be  made  by  the  trustee^  not  to  the 
onmers  qf  the  inheritance  only,  but 
to  all  persons  having  apy  estate  or 
interest  in  the  land,  who  nuiy  sus- 
tain loss  or  darnage  by  reason  of 
the  lands  being  taken  and  used. 
Lister  t.  LoUey  and  others.       340 

4*  In  a  coBUizance  for  a  bighway-rate, 
made  lor  the  purposes  mentioned 
in  the  30th  ana  45tk  sections  of  1 5 
Geo.  3,  c.  7St  such  rate  must  be 
expressly  alleged  to  be  an  equal 
assessment  oi9d,  in  the  pound  on 
the  yearljf  value  {/"  the  lands,  &c. 
The  sutement  of  its  being  an  equal 
assessment  of  9d»  in  the  pound  upon 
all  occupiers  of  lands,  &c.  witniu 
the  parisb,  if  not  sufficient.  Morell 
V.  liarcey,  9^ 


HUSBAND  AND  WIFE. 

Sea  A]lEaii>iisii.T — NGiu&nRBtf,  1  — 
CoTurroaB^SviMiifOBi  3*«-Sbpa- 
.  nanoiiDaSD* . 


3e 


96.4 


INDEX. 


INCORPOREAL  HEREDITA- 
MENT— R«tea6i%  of. 

See  PooB,  2,  5. 

INDICTABLE  OFFENCE. 

See  Nuisance. 

INFERIOR  COURT. 

See  Attorney,  S — Pleading,  2. 

In  an  action  brought  on  a  concessit 
solvere,  in  a  court  of  inferiorjuris- 
diction  in  Wales,  the  plaintiff  must 
prove  that  the  consideration  for 
the  promise  arose  within  such  ju- 
risdiction, although,  by  the  practice 
of  the  Court,  the  promise  only  is 
allegedin  the  declaration,  Williams 
y.  Gibbs.  788 

INQUISITION. 
See  Forcible  Dstainsr. 

INROLMENT  OF  DEED. 

Set  SbFARAXION  DfED. 

INSOLVENT. 

Su  Evidence,  7* 

1.  More  than  a  year  before  insolvency 
an  insolvent  entered  verbally  into 
a  bond  fide  agreement  with  the  de- 
fendant, her  creditor,  to  transfer  to 
him  her  interest  in  certain  divi- 
dends, payable  to  her  out  of  a 
bankrupt's  estate,  as  a  security  for 
her  debt  to  the  defendant,  and  a 
month  before  her  insolvency  she 
gave  him  a  written  authority,  under 
which  be  received  a  dividend  in 
part  payment.  The  solicitor  to  the 
bankrupt's  commission  was  present 
at  the  making  of  the  above  verbal 
agreement.  In  assumpsit  by  the 
assignee  of  the  insolvent,  to  reco- 
ver back  such  dividend  from  tlie 
defendant:— Held,  1.  That  the  ver- 
bal agreement  was  sufficient  to  pass 
to  the  defendant  the  equitable  in- 


terest in  the  dividends.  S.  Tliat  no 
formal  notice  of  such  agreement  to 
the  bankrupt's  commissioners  was 
necessary,  it  being  within  the  know- 
ledge of  their  solicitor,  d.  That 
the  equitable  interest  in  the  divi- 
dends vested  in  the  defeadanty  al- 
though th^y  might  amount  to  more 
tlian  tbe  debt  due  iirom  the  insolv- 
ent, and  that  they  did  not  pass  to 
her  assignee  subject  to  tbe  defend- 
ant's claim.  T^biUMV.Gtargt.  804 
2.  Where  defendant  bad  been  in  pri- 
son in  execution  more  than  twelve 
months  for  a  debt  aader  20/.,  and 
was  of  unsound  mind,  the  Court 
discharged  him  under  48  Gt9.  3, 
on  the  application  of  his  wife*  al- 
though he  had  been  brought  up 
under  the  compubonr  clause  of  the 
Lords'  Act^  before  he  became  of 
unsound  mind,  and  had  refused  to 
give  any  account  of  his  property. 
Clay  V.  B<mkr.  814 

INSURANCE. 

1.  The  wages  and  provisions  of  the 
crew  of  a  ship,  during  its  detention 
for  the  purpose  of  repairing  da- 
mages sustained  by  nerils  of  the 
sea,  are  not  chargeable  to  the  un- 
derwriters of  a  policy  on  the  shin. 

Where  two  ships,  A.  and  B., 
come  into  collision,  and  both  sus- 
tain damage,  but  ship  A.  having 
sustained  less  damage  than  ship 
B.,  the  owners  of  A.  are  l^ally 
compelled  to  pay  a  sum  of  money 
to  the  owners  of  ship  B.,  so  as  to 
equalize  the  loss  sustained  by 
each : — Held,  that  the  sum  so  paid 
is  not  a  loss  recoverable  under  a 
policy  on  the  ship  A.,  although  the 
accident  occurred  under  sucn  cir- 
cumstances, that  the  loss,  by  the 
direct  damage,  sustained  by  ship 
A.,  is  recoverable.  Devaux  v.  Sal- 
vador,  ^        713 

2.  Actions  on  'policies  of  insurance 
may  be  consolidated  before  decla- 
ration. HoUmgwarih  v,  Brodrick. 
Hollingworth  v.  CoUinsan.        240 
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JUDGMENT. 
Under  3^4  WUl.  4,  c.  42. 

5fe  Variance. 

JURY. 

Discharge  of,  on  particular  iasoes. 
8tc  Loicdon--^Vbrdict. 

Where  the  defendant  in  trespaiB,  con- 
feaeing  the  aHeged  acta  of  treapass, 
jostifiiB  them  in  aeveral  pleas, 
each  attawering  the  whofe  of  the 
trespaaaes  confeaaed,  the  jodge 
cannot  reeeite  a  Yerdiet  upon  aeme 
of  the  iaanea  and  discharge  the 
jury  as  to  the  remainder^  except 
)sff  eonaent  of  both  partiea.  Tmk  - 
kr  V.  Ecfu^and.  848 

JUSTICES. 

L  An  order  of  justices  upon  the 
stewards  of  a  friendly  society,  un- 
der 49  Geo.  3,  c.  l^S,  requiring 
them  to  pay  money  due  to  him  for 
relief,  must  adjudicate  that  they 
are  stewards,  that  the  claimant  is 
a  member,  and  that  the  money  is 
due  to  him. 

The  direction  of  such  an  order 
to  certain  persons,  as  stewards  of 
the  society,  does  not  amount  to  an 
adjudication  that  thev  are  such 
stewards ;  nor  does  the  order,  by 
recitii^  the  comnlaint  on  oath  of 
the  applicant^  wherein  he  states 
that  he  is  a  member,  and  that  mo- 
ney is  due  to  him,  and  by  adjudg* 
in^  that  **  the  sum  so  due  as  afore- 
said to  him'*  be  paid,  amount  to 
an  adjudication  that  he  was  a 
member^  and  that  the  money  was 
due. 

Justices  issuing  a  warrant,  on 
an  order  omitting  to  adjudicate 
upon  the  above  facts,  were  held 
liable  in  trespass.    Day  v.  King, 

845 

2.  The  Court  will  make  the  same 
intendment  in  favour  of  an  order 
of  justices  as  in  favour  of  a  con- 
viction. Rex  V.  Marqm  of  Doxon- 
shire,    .  92 


3.  Ao  act,  incorporating  a  Qu  Com* 
pany,  enacts,  that  in  case  any  parly 
who  shall  contract  with  the  Com- 
pany for  gas,  sliall  neglect,  al\er 
ten  days  after  demand  made,  to 
pay  the  gas  rents,  such  rents  may 
be  recovered  by  the  Company  by 
warrant  under  the  hand  and  seal 
of  a  justice  of  the  peace,  and  that 
it  shall  be  lawfol  for  the  Company, 
with  such  warranty  to  levy  the 
sums  so  due  and  owing  as  afore- 
said by  distress  and  sale. 

Held,— first,  that  the  granting 
of  the  warrant  was  a  judicial,  and 
not  merely  a  ministerial  act ;  and 
that  therefore  a  magistrate  could 
not  issue  a  warrant  without  a  pre- 
vious summons. 

Secondly,  that  although  an  officer 
executing  such  a  warrant  might 
justify  under  it,  yet  that  the  Com- 
pany who  procured  the  warrant, 
and  interfered  in  the  execution  of 
if,  could  not. 

Sembki  that  in  no  case  can  a 
magistrate  issue  a  warrant  of  dis- 
tress in  the  nature  of  an  execution, 
without  previously  summoiiing  the 
party  whose  coods  are  to  be  dis- 
trained, in  order  that  he  may  have 
an  opportunity  of  being  heard. 

Semble,  that  the  %fi  Geo.  2,  c. 
228,  8.  1,— which  enacts,  that  in 
all  cases  where  any  justice  of  the 
peace  shall  be  required,  by  any 
act  of  parliament,  to  issue  a  war- 
rant of  distress  for  levying  any 
penalty  or  sum,  the  justice  may 
by  such  warrant  order  the  goods 
so  to  be  distrained  to  be  sold  within 
a  time  therein  limited,  so  as  such 
time  be  not  less  than  four  or  more 
than  eight  days,— applies  only 
where  the  granting  of  tne  warrant 
is  9i  judicial  act.  Painter  v.  Lifcr- 
pool  Gas  Company.  786 

LAND. 

The  right  to  take  water  from  a  well 
is  an  interest  in  land. — Tyler  v. 
Bennett.  826 

8r2 
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LANDM>RD  AND  TENANT. 
tSce  Costs,  S. — ^Use  and  Occupation. 

J»  Whece  a  Jesu^eecoveiiAnta  to  yield 
up  t\m  pnea^se^  at  the  «nd  of  the 
t«riii  in  B8  good  oondiiioii  as  tbey 
were  in  when  the  lense.  was  grmA^a, 
and  ftfUr  the  expiration  of  the 
term  holds  over  as  tenant  from 
year  to  year,  na  implied  promise 
arisea*--to  ^ieM  up  the .  premises 
at  tlie  expiration  of  tlie  new  te- 
oancy»  in  the  state  in  which  they 
were  when  the  original  lease  was 
granted. .  Johnson  v.  Churchwar- 
dens 4-0.  of  St.  Petcr^  Hereford,  106 

2.  A.  lets  to  B.  a  furnished  house, 
at  a  certain  rent  payable  in  ad- 
vance, fnom  a  certain  fature  day, 
and  agrees  that  it  shall  be  furnished 
suitably  for  a  school : — The  suit- 
able furniship^  of  the,  house  is  a 
condition  precedent  to  the  right  to 
demand  tHe  rent.  ^ 

If  B,  enlersy  and -the  house  is 

not  so  A^fni»l^fl4i  4*  iqapiiK)t  dish 

.  treia  for.  tbp  i;wt.        ,,        .   . 

, .  WlveUiex  a  lYerb^V  representation 

that  the  Jlo^aft,wi^  be.aqU^Hy  fiir- 

.  nisbedfl  forms  part, of  (he,  cpntract 

,  or  not^  jis  a  qMesoon  for  the  jury. 

MtoheUu.y.  Waffdfx. ,  .     ,     ,  .316 

3*  To  a  declaration  for  rent  of  a  eoal 
QMne,  the  def(^dant  pli^aded  a  de- 

. .  ler^nination  of  the  tejoiancy  by  no- 
tice, .  and  tbe  plaiotiff  replied  a 

,  waiver  of  such  notice,  wliich  was 
denied: — Held^  that  it  was  pro- 
perly left  to  the  jury  to  say  whe- 
ther a  continuance  to  work  the 
mine  for  a  short  time  after  the  ex- 
piration of  tbe  notice,  was  intended 
by  the  defendants  as  a  waiver  of 

,  the  notice*, . 

No  continuance  of  the  tenancy 

.   is  necessarily  implied    from    the 

>  mere  tact  of  a  tenant's  continuing 
in  possession  after  the  expiration 
of  a  notice  to  quit  given  by  such 
tenant. 

J.  and  B»i^arHieirs,  carrying  on 
business  under  the  name  of  the  L. 
Coal  Company,  and  lessees  of  a 


coal  mine^  give  iMice  to  (fnit,  and 
after  the  expiration  bf  the  notice 
continue  for  a  short  thne  to  work 
the  mine.  Afterwards  A.  and  C 
carry  on  the  sanpe  general  business 
under  the  same  name,  and  without 

ai.tbe.ihwy  In^anaotioiiagidnst 
Ak  atidLB..iDrif«it  libooqucnt  to 
the  eKBiratioB  oiftlie  notice^  a  isHer 
ffom  m  ageat^  A^  Mid.C«, re- 
apeedBg  the  flabae<p»nt  working, 
ia  not .  admisalde  k»  ahew.  that  if. 
and  A>  itttendedf.iBtao  deiifi  to 
waiire  idie  notice  and  nantmue  the 
tcBBncy.    Jems  r^JSkeares.       428 

4«.Land  and  a  house  wera  veipec- 
tively.  let  from:  yearj  to  cyear^nhe 
land  firom  February  to  Febnito'y, 
smd  tke lionse frOm  Mayiio  May. 
In  Qotoberi  1833,  aotide  ^was 
'^  aenrfed  to  apat  at  afae  exipintion 
of  Iwlf .  a  year  from .  ^e  •denaery'  of 
thaa  notice^  or  at  sack  other  time 
or  times  aa  your  present  •  yaar's 
holding,  of  or  in  ibe  said  pmimes, 
,  or  any  part  at  parte  tshereof  re- 
flpectMTely>  afaall  <  expire*  after  the 

.  .  expiiatioBiof  lialf  ayearirom  the 
doHveky  of  this  aotioe  :"«^Held, 
that  tbe  (notioe,  so  far  .as'  regarded 
the.  lands,  .was  tob*  anned  to 
February^  1895^  and  that  the  word 
*^  present*'  might  be  rdected  as 
insenflible.  Doe  d.  fuliims  v. 
Smith:  829 

LIEN. 
See  AvTORssx^  4* 

LIMITATIONS,  STATUTE  OF. 

An  aclion  of  assumpsit  for  unliqui- 
dated tlamajTes  is  wiihiti  the  saving 
clause  (sect*  7)  of  21  Jac.  1,  c.  16, 
And  til  ere  fore  such  an  action 
accruing  wliiUt  tbe  pbinufT  i$  in 
prison r  niay  be  brought  at  Any  time 
witliin  six  years  from  the  fim  time 
of  his  being  at  large, 

Or  it  may  be  commenced  wbHst 
the  plaintiif  continues  in  piiioni  or 
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before  his  €id4rgement>.  altbougfa 
more  tb^ui  $ix  years  after  cause  of 
aaion  accrued*    Piggolt  v.  Ru9k. 

376 

LONDON. 

1.  A  dtttom  of  the  city  of  London, 
that  the  court  of  ma  jior  and  alder- 
men abotild  determine  nhetlier  any 
person  rottmied  to  tfacm  aa  an 
aldtrraan  of  anywasd  of  the  city, 
isf  according  to.  the  discmttrniand 
sound  consciences  of.  the  mayor 
and  aldermen,  a  fit  and  pr^pev  per- 
son, and  duly  qmdilied  in  that  be- 
half, is  a  good  cnstom*  Ho  v. 
Jfoinsan^  870 

2.  Satdso  s  cnatom  of  the  same  ^eity, 
tha*i  wheneiwr  the  inhabitants  of 
any  ward  should  three  tines  retnm 
to  the  court  of  mayor  and  alder- 
men .the  same  peraon  t6  be  an  al- 
derman of  such  irand,  who  should, 
acQordmg  t»  the  former  cnstom, 
he  adjudged  and  determined  not  a 
fitfpersoa  to  be  an  alderman,  upon 
three  such .  several  retmrns,  the 
court  of  mayor  and  aldermen  may 
ekot  a  fit  person^  being  a  freeman 
of 'the  said  dty,  outof  the  whole 
bo^  of  the  citizens,  to  be  an  al- 
derman of  such  ward  ao  made  des- 
titute of  an  alderman,  ia  a  good 
custom^  Ibid. 

3*  The  latter  custom  is  abolished 
neither  by  the  11  Geo.  1,  c  18, 
s.  7,  nor  by  the  by-law  of  the  city, 
the  13  Anne,  which  recites,  that 
by  the  ancient  custom  of  the  city, 
when  any  ward  became  vacant  of 
an  akkfrman,  the  hihabitants  of 
that  ward,  hoving  a  right  to  vote, 
were  wont  to  choose  one  person 
onlv,  being  a  citizen  and  freeman, 
to  be  alderman  of  (he  ward ;  and 
then  enactS;  for  the  reviving  of 
that  custom,  that  there  shall  from 
thenceforth,  in  all  elections  of  al- 

'  dermen  of  the.  city,  at  a  wardmote 
to  be  holden  for  that  purpose,  be 

I  electjsd  only  one  citizen  and  free- 

.  man.tQ  be.  returned  tp  tjbe  cQur^of 


mayor  apd  aVlevinen»  if  hiph  porspn 
so  elected  shall  bp  by  them  ad- 
mitted and  sworn.  Ibid. 

4.  Where  on  issue  joined  in  a  quo 
'  warranto,  the  jury  found  in  favour 

of  the  two  customs  above  men- 
tioned-^Held,'  that  an  issue  joined 
as  to  the  fiinass  of  the  relator,  was 
immaterial.  Ibid. 

5,  Where  an  issue  is  ironiateria),  the 
judge  may,  without  consent  of  the 
parties  to  the  cause,  discharge  the 
jury  fVom  giving  any  verdia  upon 
it.  Ibid. 

LUNACY. 

See  EviDEKCE,  9 — Insolvent,  2. 

MAGISTRATES. 
Sec  Justices* 

MANDAMUS. 

See  Conviction,  .  I  *^  Halv-pay  — 
RlTs-aoose. 

I.  In  t  patent  fer  an  invention,  it  is 
stipulated  that  the  patentee  shall 
supply  fbr  His  Majesty's  service 
so  mnch  of  the  invented  article  as 
shall  be  required,  at  such  reason- 
able pHi^es  and  terms  as  shall  be 
settled  for  that  purpose  by  the 
Admiralty.  The  patentee  allows 
the  article  to  be  made  at  the  royal 
dock  yards,  and  at  the  request  of 
the  Navy  Board  gives  instructions 
ibr  the  guidance  of  the  smiths 
there,  without  stipulating  for  any 
recompence  for  the  use  of  the  pa- 
tent :  Held,  that  a  mandamus  does 
not  lie  to  the  Admiralty  to  fix  a 
price  to  be  paid  to  the  patentee. 
£x  parte  Pering.  472 

ft.  Mandamus  does  not  He  to  the 
Commissioners  of  Customs  to  com- 
pel them  to  deliver  up  goods 
wrongfully  detained  by  them  after 
payment  of  the  duty.  Rety.  The 
Commiishners  and  CoOetiot^  bf  Ots- 
tonu.  828 

MANOR.      ' 

See  CoNTaiayxioi5,~C9rifHf)i,Di 
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MARKET. 

The  holding  of  a  market  upon  a 
particular  spot  within  a  manor,  by 
the  lords  of  that  mauor^  for  a  long 
series  of  year3»  raises  the  presump- 
tion of  a  grant  of  a  market  to  hold 
in  any  part  of  the  manor,  and  not 
of  a  grant  limited  to  the  particular 
spot.    Baron  de  Rutzen  v*  Llo^d. 
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MEETING 

0/ Public  Bodies, 

1.  A  corporate  meeting  of  a  corpo- 
ration, in  which  two  bailiffs  and 
twelve  assistants  are  by  the  char- 
ter of  incorporation  constituted  the 
governing  body,  is  not  valid  with- 
out the  presence  of  the  two  bailiffs 
and  of  seven  of  the  assistants.  Rex 
v«  Langhome.  £0d 

2.  A  public  body  entrusted  with  the 
performance  of  a  public  duty  can- 
not hold  an  extraordinary  meet- 
ing, unless  all  the  members  be 
summoned  who  can  be  summoned, 

,  or  the  unsummoned  members  are 
actually  present  at  such  meeting. 

A  custom  to  bold  such  a  meet- 
ing upon  summons  of  all  the  mem- 
bers^ subject  to  a  qualification  that 
the  accidental  omission  of  service 
of  the  summons  should  not  vitiate 
the  meeting,  is  bad  in  law. 

A  general  dispensation,  by  one 
of  the  body,  witli  service  upon 
himself,  is  void. 

The  proceedings  at  a  meeting 
at  which  any  individual  is  not  pre- 
sent, who  might  have  been  sum- 
moned and  was  not  summoned, 
are  void,  though  the  omission  be 
accidental^  or  though  the  indivi- 
dual has  given  a  general  notice 
that  he  wishes  not  to  be  sum- 
moned. Ibid. 

MISDEMEANOR. 

See  NvisAKCE, 


MONEY  HAD   AND   RE- 
CEIVED. 

1.  Where  a  party  makes  a  claim 
upon  another,  which  he  knows  to 
be  unfounded,  and  arrests  him  for 
the  amount  of  such  daim,  and  the 
party  arrested  pays  a  portion  of 
the  amount  absolutely  in  order  to 
obtain  hi«  discharge,  and  engages 
to  put  in  bail  for  the  remainder, 
the  sum  so  paid  may  be  recovered 
back  in  an  action  for  money  had 
and  received.  Duke  de  Cidaval 
v.  Collins.  324 

^,  Money  had  and  received  does  not 
lie  against  the  bailee  of  a  bill  of 
exchange  not  due  at  the  time 
of  action  brought,  which  be  has 
wrongfully  deposited  with  hia  own 
bankers,  aldxongh  he  has  obtained 
money  upon  the  joint  credit  of  that 
and  other  bilte.  Atkins  and  Shorty 
T.  Ofsen.  S09 

MORTGAGOR  AND  MORT- 
GAGEE. 

See  AnvxftSB  Pos8EssioN*--BiLiji  of 
ExoHAKajB,  1. 

In  ejectment  by  mortgagee  the  Court 
will  not  interfere  under  7  Geo,  2, 
c.  SO,  s.  1,  to  direct  a  re-convcy- 
ance  to  the  mortgagee  on  payment 
of  the  mortgage  money  and  costs, 
unless  he  has  himself  appeared  and 
become  defendant  in  the  action: 
it  is  not  sufficient  that  the  actual 
defendant,  when  application  to  the 
Court  is  made,  is  authorited  agent 
of  the  mortgagor,  and  was,  at  the 
trial  of  the  ejectment,  held  to  be 
his  tenant,  and  so  identified  in  in- 
terest with  him,  that  he  (the  defen- 
dant) could  not  set  up  a  prior 
mortgage  deed  as  an  answer  to  the 
plainci^s  title.  Doc  d.  Orchard 
V,  R,  StubLs,  Doe  d.  the  same  v. 
ClifioM.  857 

NECESSARIES. 
See  CHanftxir^  2* 
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NEGLIGENCE. 

See  Attorney,  3, 

NEW  TRIAL. 

See  SiMILITBR. 

1.  The  Court  will  not  grant  a  new 
trial,  after  a  Tcrdict  for  tlie  defen- 
dant, against  evidence,  where  the 
ftubject^matter  of  the  action  is  less 
than  £0/.  A  new  trial  was  granted 
without  payment  of  costs  where 
the  judge  had  misdireGted  the  jury 
upon  an  important  matter  of  fact. 
Httine  v.  Daoey.  ^tiQ 

g.  Where  evidence  tendered  at  the 
trial  of  a  cause  is  formally  objected 
to  and  received,  and  the  party  by 
wl)om  the  evidence  is  tendered 
obtains  a  verdict,  tlie  Court  will, 
upon  the  application  of  the  oppo- 
site party,  grant  a  new  trial,  if  the 
evidence  appears  to  them  to  have 
been  inadmissible,  without  enter- 
ing into  any  inquiry  as  to  the  ma- 
teriality of  such  evidence.  Doe  d. 
Tatham  v.  WrigJiL  132 

3.  Upon  payment  of  costs,  tlie  Court 
set  aside  a  nonsuit  founded  upon 
the  non-production  of  a  mate- 
riaJ  document,  whieh,  being  out 
of  the  jurisdiction  of  the  Court, 
had  been  sent  for  in  due  time,  but 
had  not  arrived  until  after  the 
trial.    Atkins  and  Short  v.  Owen. 
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NOTICE 

To  Qms/. 

See  Landlord  akd  Tenant. 

Of  Dishonor  of  Bill. 
See  Bills  of  Exchanox. 

Service  of* 

See  CHUBCHWAfiDBNS. 

1 .  Where  notice  of  an  appeal  against 
an  order  of  two  justices  is  required 
to  be  given  to  such  justices,  ser- 
vice of  notice  upon  one  only  is 
sufficient. 
Semble,  That  the  Court  of  Quar- 


ter Sessions  has  no  right  to  re- 
quire that  notice  of  intention  to  try 
an  appeal  against  an  order  for  the 
payment  ofchurcb  rates,  made  by 
two  justices  under  53  Geo.  3,  c. 
127,  shall  be  given  to  such  jus- 
tices. Rex  V,  Justices  of  Stafford- 
shire. 477 
2.  Where  an  appeal  to  t^e  quarter 
sessions  is  given  by  a  statute 
against  any  conviction  under  it,  to 
any  person  aggrieved  by  such  con- 
viction, provided  he  give  to  the 
respondent  a  notice  in  writing  of 
such  appeal^  and  of  the  cause  and 
matter  thereof,  and  the  Court  of 
Quarter  Sessions  are  directed  to 
hear  and  determine  the  matter  of 
the  appeal,  that  court  can  adjudi- 
cate only  on  tlie  matter  stated  in 
the  notice. 

And  therefore  where,  in  tlie  ap- 
pellant's notice,  grounds  of  appeal 
relating  to  the  merits  only  are 
stated,  the  aessionjs  cannot  quash 
the  conviction  for  defect  of  form. 
Hex  Y.  BaultbeCf  26 

NUISANCE* 

The  erection  of  any  building  m  a  nort 
or  navigable  river,  which  of  itself  is 
sticli  a  hindrance  to  the  navigation 
thereof  as  to  amomit  to  a  nuisance, 
is  an  indictable  misdemeanor,  al- 
though such  building  is  produc- 
tive of  collateral  public  benefit, 
sufficient,  in  the  opinion  of  the 
jury,  to  counterbalance  the  injury 
done  to  the  navigation. 

Therefore  the  erection,  by  an 
individual,  of  an  embankment  pro- 
jecting into  a  public  navigable  ri- 
ver, and  causing  the  navigation  to 
be  less  free,  is  indictable  as  a  nui- 
sance, dthou^h  it  be  shewn  that  a 
greater  public  advantage  is  pro« 
uced  by  facilitating  the  landing  of 
passengers  and  goods,  the  launch- 
ing of  boats  in  foul  weather,  and 
the  affording  protection  to  small 
boats  in  certain  states  of  the  wind. 
Rex  V.  fFard.  38 
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OVERSEERS. 


1.  lb  a  de^Iarfttion  agamt.4a  ovieiv 
seer  &c«  for  tb/e  peualt^  iiQpoced 
1)y  17  Gco^  2f  c*  ^  for  refuaidg 
ipspectioi^  of  A  Door  rat^  ii  ia  ahd- 
ficient  for  the^laioiiiT  to  de^cijbe 
Bimself  as  an  inhabitant  of  tbc  pa* 
risli,  without  stating  that  he  is 
a  rated  inhabitant* 

In  such  a  declaration  against  an 
aSjMtRSl^  overseer,  it  U  sufficient  to 
disrf^e  that  the  defendant  had  the 
raf^  m  bis  possession  as  such  as* 
ftlisfatit  overseer,  without  expressly 
statii^^  that  the  defendant  was  such 
an  assistant  overseer  as  made  It  his 
dtrtv  to  produce  it,  scmble. 

At  m  events,  the  omission  of 
such  statement  could  only  be  taken 
advantage  of  on  special  demurrer. 

To  such  a  declaration  it  is  uo 
plea  that  the  rate,  at  the  time  of 
demand  of  inspection,  w;is  not  a 
iub$isting  rate. 

Still  loss  that  It  was  an  old  rate 
unappeafed  against,  aud  the  ump 
for  appealing  against  which  had 
expired..    B^^helor  v.  Hodges. 

75 

2.  In  trespass  againttt  ov^seers  for 
taking  a  distress  for  poor  rates, 
every  matter  of  deferice  may  still 
be  given  in  ^vidwoa  mukr  the 
general  issue.  '. 

The  defence  that  thejioods  taken 
were  not  the  goods  or  the  plain- 
tiff, need  not  therefore  be  pleaded* 
Hainc  v.  Davey,  356 

S,  Expenses  incurred  by  overseers 
in  resisting  an  appeal  against  their 
accounts,  cannot  be  charged  to  the 
parish,  although  such  resistance  be 
sanctioned  by  the  vestry.  Rex  v, 
Johnson.  727 

PARISH  PROPERTY. 
See  Evioiitfci,  lJ(-*^TfioVEB,  2* 

PAYMENT. 
Where  a  debtor  transmits  a  cheque 
upoii'M«  banker  to  his  creditor, 


the  creditor  is  not  bpund  to  take 
the  cheque  as  paymenL 

And  he  may  oomtnence  an'ac- 
thn  for  the  debt  ^Me  the  cheque 
is  yet  in  his  hands. 

A  fortiori  where  tHe  cheque, 
ftougfi  drawn  fo/r  a'  l^sa  amount 
•than  ibe  debt,  h  expressed  to  be 
for  the  bdance  of  atcoont.  Hough 
V.  May.  $35 

PENSffW: 
See  SupSBAmcuATioii  Axxowakcss.  . 

PLEADING. 

5ee  Apothecart— Award  ^— Bakk- 
itupT — Bills  op  Exchakge,  2,  3-^ 
Case — Coverture — ErroRj'Writ 
OF^JosTiCEs,  1 — Overseer,  l^  2 
— Poor  18 — Principal  AKoSimsr 
TV  i—  Shipping  —  Teijdkr— Tro- 
vbr,  2. 

I. 

1 .  Form  of  action.     See  Monby  uab 

AI^D  aECEJV£2>, 

II.  Deebratioo. 

2m  Actions  commenced  in  infierior 
Courts  and  removed  by  habeas 
corpus,  are  not  wilbin  the  Unifor- 
mity of  Process  Act  or  the  Rule  of 
M.T.  3  jm  ^ 

Therefore  in  such  oases  theplaia- 
tiff  may  still  declare  against  the 
defendant  in  the  old  form,  thus: 
*'  A.  B.  complains  of  C.  2>.  being  in 
the  custody  of  the  marshal  of  the 
marshalsea  of  our  lord  the  king, 
before  the  king  himself:  For  that 
&c.'' 

And  the  Court  will,  in  all  casea 
of  demurrer  to  such  a  decWatioa, 
assigning  for  special  cause  the  aii|^ 
posed  informality  of  the  coromeuee- 
ment,  presume  that  the  actioQ 
commenced  in  an  inferior  CourK* 

But  If  the  action  did  not  io  fact 
commence  in  an  inferior  Court, 
such  a  declaration  is  irregular,  and 
may,  vpon  motion^  he,  set^aaidf. 
Dod  V.  Grant.  79 


'-  '        \m.Ptea." 

3.  Iji  debt  on  simple  contr^ct^  ,a  plea, 
purportuig  to  he,  pleaded  to  die 
*^  supposed  debtantho  declaratiQP 
mentionedj  if  ^  su^A  tbfre'be^*' 
does  not  cot^tai^asuiOB^ie^t  cour 
fession  pf  tb^.debt  ^to  suppoct^  a 
plea  in  conlessipn  az^,avoiddnoQ«. 

Such  a  qualified  admissioD  of  the 
debt  is  therefore  insufficient  in  a 
plea  of  the  Sf«t\it0  of  Liniitations. 
Margetts  v.  Bays.        ^  2%S 

4.  If  a  plea  to  a  aeclai'atidn  coAtain- 
ing  several  counts,  commence  and 
conclude  with  aetiotaem  non  gene- 
rally^ but  from  the  nature  ol  Ae 
plea  It  shall  appear  to  relate  to  tfa^ 
first  count  only,  it  is  good  on  de-» 
ynurrer  to  the.  rejoinder,  Harvtp 
V.  GrMam.  754 

5.  To;a  declaration  in  trespass,  jstat* 
ihg  that  the  defendant  broke  aod 
entered  a  close  ofimd  beionsing  to 
the  plaintiff^  the  defendant  pieced 
that  the  ptatnttgF  teas  not  possessed  of 
the  said  close  in  the  declaration 
mentioned,  in  manner  n d  form 
&c.  I.  concluding  to  the  country  :-r- 
Held,  bn  special  demurrer  to  the 
plea,  that  it  properly  concluded  to 
the  country.    Ftemng  v.  Cfioper, 

•m 

6.  In  debt  for  penalties  under  tbe 
statute  of  S2  Geo.  t,  c  46,  alleged 
to  have  been  incurred  by  the  de- 
fendant,  bv  having  acted  as  an  at- 
torney whilst  he  i^as  deputy  clerk 
of  the  peace,  a  plea  that  uie  de- 
fendant was  not,  at  any  of  the 
times  mentioned  in  the  declaratioUi 
such  deputy,  nor  did  he  commit 
any  of  toe  supposed  ofiences,  was 
held  bad,  on  special  demurrer^  for 


under  an  agreement  that  th^  plain-  , 
dff^shMdd  rei[*«^Ve'tHi'i^tnVitie/ari^n' 
ilbr^is'Berviees'if,  as  the 'evdttt  waa^ 
they  Bbotild  prove  unstreis^ssftil^^is 
.  bad«nikpeeiaide«lufr^t',asani6unt- 
ing  to  the  general  isstre/  ffavset^ 

,       ,      ■        ,■'•'".' 

IV,  Replkaif&ti.^'['''\'  ' 

$.  "To  a  plea  to  iah  actipij  by  p^j^^ 
against  maker  of  a  promissory  note, 
that  the  note  was  made  in  f:QJU8i* 
deration  of  money  and  goods  agiceed 
to  be  lent  and  supplied  to  tb?  de^ 
fcndant ;  tliat  the  plaintiff  did  noJt 
lend  or  supnly ;  and  tbat  the  de^ 
fendant  had  not  received  ai>y  con- 
sideration for  the  note ;— the  plain- 
tiff may  reply  generally,  that  the 
defendant  broke  his  propfu^e,  with- 
otrt  the  cause  alleged. 

The  omission  m  such  ^  replica** 
tSon,  bf  the  words  "of  his  owa 
wrong,"  (de  injqrid  su4  propria,) 
IS  not  ground  of  special  demurrer. 
JftUson  V,  fmks.  ;  75Z 

.  \h,Jimurri!n\i'(mt€$4h^' 


Stftible,  that  **  not  guilty'*  is  a 
good  plea  to  an  action  of  debt  on 
a  penal  statute,  notwithstanding 
the  new  rules  of  pleading  of  H.  T. 
4»^/.  4.    Faulkner  y.  Chevell. 
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7.  A  pito  to  a  cottnt  for  work  and 

labouTf  that^the  work  was  done 


"['\  ..  :pooit 

I.  ^RaMaHtf^  Property. 

1»  Where  premises  in  the  parish  of 
A.  are  taken  by  the  overseers  of 
B.,  and  u^ed  by  them  in  the  eaa- 
ploymem  of  the  poor  of  B.,  such 
overseers  are  rateable  to  the  relief 
ofthepoor  of  A. 

The  tinprofitableness  of  an  occu- 
pation of  premises  does  not  exempt 
from  TateaWlity  to  the  relief  of  the 
poor.  Governor  of  the  Poor  of 
Bristol  V.  JFait.  383 

2,  A  corn  rent  given  t>y  an  act  for 
inclosing  lahos  and  extinguishing 
tithes  to  tbe  rhetor  in  lien  of  tithto^ 
is  rateable  to  the  relief  of  the  poor, 
unless  there  be  an  express  clause 
ofexemptioDf 

WVere  therefore  a  emanusftioMF 
appointed  under  such  an  act  is  di- 
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rectcd  to  ascertain  the  yearly  va- 
lue of  all  the  tithes,  moduses  ^c, 
and  10  making  such  valuation,  the 
tithes  of  alll^ds  arse  "  to  be  deem- 
ed equal  in  value  to  one-fifth  part 
of  the  annual  net  value  of  such 
lands,"  and  a  corn  rent  equal  to 
the  value  of  the  tithes  is  to  be  set- 
tled and  charged  in  due  propor- 
tions upon  the  lands^  and  to  be 
payable  to  the  rector  by  tlie  occu- 
piers of  the  lands,— the  rector  is 
liable  to  be  rated  in  respect^of  such 
corn  rent.  Rex  v.  MiaUtaHts  of 
Wktaw.  667 

3.  An  incorporeal  hereditament  can- 
not be  made  rateable  to  the  relief 
of  the  poor,  by  virtue  of  a  local  act 
of  parliament,  except  by  clear  and 
express  words. 

By  a  local  act,  the  rector,  church- 
wardens, overseers,  and  vestrymen 
of  a  parish  are  authorized  to  make 
three  distinct  rates  upon  all  per- 
sons who  shall  inhabit,  hold,  occu- 
py, possess,  or  et^op  any  laod, 
house,  shop,  warehouse,  or  otlier 
building,  tei^iement,  or  hereditament; 
that  is  to  say,  one  rate  for.  the  re- 
lief of  the  poor,  another  for  the 
repair  of  the  churchi  and  another 
£br  cleansing  and  lighting  the  streets 
and  repairing  the  highways  of  the 
parisht^-such  last-mentiooed  rate 
to  be  a  pound  rate  upon  the  annual 
rent  or  value  of  all  messuages, 
lands^  tenements,  aod  heredita- 
ments as  should  be  held  or  occu- 
pied within  the  parish:  Held,  that 
the  word  "  hereaitament,"  4is  used 
in  the  former  as  well  as  the  latter 
part  of  the  enactment,  means  such 
hereditaments  only  as  are  the  sub- 
ject of  actual  corporeal  occupation, 
and  that  therefore  no  incorporeal 
hereditament  is  thereby  made  rate- 
able.   Cokbrook  v.  TickeU.      483 

II.  Settlement,  by  Estate. 

4.  Under  a  devise  of  land  in  Dab  to 
trusteesy  upon  trust  to  sell  and  pay 
debO  ^d  legacies,  aad  to  pay  tlie 


residue,  if  any,  to  A.^ — A*  has  an 
equitable  estate  in  Dale,  from  which 
he  is  irremovable^  and  in  respect  of 
which,  by  forty  days'  residence  in 
the  parish^  he  gains  a  settkmeal  in 
Dale,  whether  the  residuary  inter- 
est be  or  be  not  of  any  value* 
Any  inquiry  therefore  into  the 
.  state  of  the  accoimta  and  the  sol- 
vency of  the  estaiSf  is  irrelevant  to 
die  question  as  to  ^/s  settlement 
in  Dale.  Rex  v.  bMUanie  of 
Aslackby.  582 

By  renting  a  Tenements 
5i  Ws  occupied  the  middle  of  tfavee 
floors  under  one  roof.  The  en- 
trance to  his  floor,  Which  bnd  a 
separate  «rater  door,  was  by  a  fl^ht 
of  steps  on  the  outside,  appropriat- 
ed to  him.  Another  flight  of  outer 
steps  led  to  a  passage  on  the  mid- 
dle floor,  i  and  «o  on  to  a  ataircase 
kadingto  the  upper  ioor.  -There 
was  no  internal  ooeinninicatbn  be- 
tween the  middle  floor  and  any 
other  partef  the  house,  except  that 
one  of  his  rooms  opened  into  this 
pessagek  and  that  he  could  not  en- 
ter this  rpom  wttbent  entering  the 
passage  either  by  means  of  %he last- 
mentioned  flight  of  steps  or  through 
a  door  of  one  of  his  other  rooms, 
which  was  usually  locked  ;^Heid, 
tlwt  he  occupied  **  a  sepamie  and 
distinct  dwelling-house,*'  within  the 
6  Geo.  4,  c.  57,  for  the  purposes  of 
gaining  a  settlement.  Kt»  v.  Great 
and  Lktk  Utwortk  and  North  Bid-- 
dick.  811 

6.  A  setdement  may  be  gained  under 
1  WiiL  4,  c.  la,  by  a  party  hiring 
a  house  and  residing  in  u  for  a  year* 
notwithstanding  that  he  is  in  the 
habit  of  taking  in  persons  to  sleep 
in  some  of  the  rooms— sometimes 
letting  a  bed  and  sometimes  half  a 
bed — generally  by  the  night  only, 
but  occasionally  by  the  week — 
such  persons  having  no  right  to  the 
rooms  during  the  &y,  a^  be  re- 
taining thp  keys  of  all  the  rooms 
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and  hnving  constant  access  to  and 
control  over  the  whole  house.  Rex 
V.  Inhabiiants  of  St  QUes  in  the 
Fkldi.  5 

7.  Where  the  hirer  of  a  tenement^ 
consisting  of  a  house  and  land, 
sells  the  growing  crops  before  the 
expiration  of  the  year,  and  retains 
possession  of  the  house  only  t  he  is 
not  the  occupier  of  the  tenement 
during  the  whole  of  the  year,  so  as 
to  gain  a  settlement  under  1  fVilL  4, 
c.  18. 

A,y  hiring  a  house  in  the  parish 
of  Dale,  before  the  end  of  the  year 
leaves  die  parish,  with  his  goods 
and  with  that  part  of  his  temily 
who  resided  with  him«  A  son  of 
i^.,  who  had  previously  resided 
with  A.^  by  the  direetion  of  J, 
sleeps  in  the  house  till  the  end  of 
the  year,  boarding  with  his  ipaster 
in  another  part  of  the  parieb.  This 
is  not  a  continuance  of  occupation 
in  jL  fortke  purpoae  of  gaining  a 
settlement. 

So>  akfa^High  J.  leaves  in  the 
house  a  portion  of  bis  goods,  which 
cannot  be  conveniently  removed. 

Payment  of  rent  by  a  trustee, 
out  of  the  produce  of  effects  as- 
signed to  him  by  the  tenuit,  in 
trust  for  the  payment  of  the  rent 
and  taxes,  and  other  charges  and 
expenses  in  respect  of  the  land  oc- 
cu]»ed  by  the  tenant,  and  of  debts, 
is  not  a  payment  by  the  tenant 
within  1  fVili.  4,  c.  16,  for  the  pur- 
pose of  gaining  a  settlement.  Rex 
V.  InhabttanU  of  Pakefield.  1 6 

By  JpprenticeBhip. 

8.  Where  a  poor  child,  belonging  to 
a  parish  within  a  city  which  has  a 
local  commission  of  the  peace,  but 
over  which  the  county  justices  have 
a  concurrent  jurisdiction,  is  bound 
apprentice,  by  theparodiial  autho- 
rities, to  a  person  residing  in  a  pa- 
rish within  the  county,  out  of  the 
city,  the  order  for  and  allowance 
of  the  indenture  need  only  be  un- 


der the  hands  of  two  justices  for 
the  county. 

Where  a  parish  indenture  of  ap- 
|nrenticeship  appears  on  theface of 
It  to  be  ordered  and  allowed  by 
justices  under  56  Oeo^S^  c.  139,  s. 
2,  it  IS  primd  facie  to  be  presumed 
that  the  notice  required  by  that 
section  was  duly  given,  and  was 
proved  before  the  magistrates  by 
whom  the  indenture  was  allowed, 
ReX'Y,  InfuditanU  of  Witney,    552 

9.  A  printed  indenture  of  apprentice- 
ship, which  is  ante-dated,  is  not 
therefore  void,  although  in  the  no- 
tice required  to  be  given  by  5  Geo, 
8,  c.  46,  s.  19,  and  which  is  in  fact 
printed  under  the  indenture,  it  is 
stated  that  in  such  case  the  inden- 
ture will  be  void.  Rex  v.  Inhabit' 
ants  of  Harrington,  1 C5 

10.  The  trustees  of  a  charity  bound 
out  an  apprentice  to  A. :  The  con- 
sideration money  expressed  in  the 
indenture  was  101.  paid  by  the 
trustees :  Previously  to  the  execu- 
tion of  the  ii^denture  the  appren- 
tice's grandfather,  who  wob  no  party 
to  the  indenture,  had  agreed  with 

•  the  mistress  that  the  premium 
shovid  be  Z6l, ;  and  subsequently 
to  the  execution  the  grandfather 
paid  to  the  mistress  15/. :  Of  the 
contract,  or  of  the  payment  of  any 
sum  beyond  the  10/.  the  trustees 
were  entirely  ignorant.  Held,  that 
the  agreement  by  the  grandfather 
to  pay  the  additional  sum  of  15/. 
was  a  binding  agreement,  and  that 
therefore  the  indenture  was  void 
by  8  Ann,  c.  9,  s.  39,  for  not 
stating  the  full  consideration.  Rex 
v.'lnnalntantsofAmeriham,      12 

11^  No  settlement  is  acquired  by 
•service  under  an  indenture  of  ap- 
prenticeship ordered,  made,  and 

.  allowed  under  56  Geo,  8,  c«  189^ 

*  unless  the  notice  required  by  sec- 
tioQ  2  waa  duly  given  and  was 
proved  to  the  juadoea  before  al- 

^imvance. 
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8atiwhere«n  ^adenture,  where- 
by the  overseer  of  A,,  bound  a 
•paupier  ftpprenttee  to  a  master  in 
-  B,f  Undet  ihat  Matute,  appears  on 
the  ibctt  of  it  to  kave  been  made 
in  pursuance  of  an  order  ^f  Jas- 
fieea,  and  ta  hate  lieeir  aRewed  by 
tbem^  it  vrill  be  presueted,  until 
thd  contrary  be  Bhefm,  that  auch 
ttolice  had  been  duty  given  and 
was  proved  to  the  magistrates  be- 
fore allowisiee.  Rex  v*  /aka^'- 
tmUeofWMston.  65 

IfU  A.^%  carpenter  and  oceu{Her  of 
laud,  is  applied  to  by  B,,  who 
wisliee  to  suceeed  C,  as  im  ap- 
prentice to  A.  A.  BUys  he  will 
lakeno  more  apprentices,  unless 
tliey  will  work  on^the  kndas'weU 
«s  at  the  trade,  and  that  he  will 
tnka  kkn  to' dO'  v^mk  as  a  servant. 
It  is  agreed  that  B.  shall  live  with 
A.  three,  years,  tp  learn  tbe  busi- 
ness of  t  carpetiter,  and  do  any 
other  iwork  that  <shaU  be  repaired 
.by  .iii who  la  t»  jpay^MtneeiftAb 
weekljrwageai  and  alio' fot  over- 

•' wirk«  •■•..■;-  ^  J 

'Tlie  'queeilMi,  whether^  ^Is 
wraenettt  eenatituHBd'Sa  contmct 
of  apprentieeili^  ^  #f  ^  hii^hg*  and 
•een^ieey  ought  td^  be  decided  i)y 
the  sessions.  But  where  the  a^ 
sions,  havicw  deeidod-^h^t  it  is  a 
contract  of  hiring  and  service^ 
granted  a  special  case,  Ae  Court, 
upon  the  facta  hpfii  as  above, 
reversed  their  decision,  holding 
that  tlie  agreement  was  an  imper- 
fect contract  of  apprentieeship. 
Hex  V.  IttkahUtntts  pfigkthtah.  sio 

13.  ^.,  aparishafiprefitifeiiiavinga 
general  permission  firom  B,^  his 
master,  to  seek  employment  in 
trade  elfe^rbfiei  aervea  C»,  in  the 
parish  of  Dale,  lund  resides  there 
forty  days  before  the  Ist  October, 
1^816^  (Theii>tfae^^.<7(^.  d/c^i|», 
came  into  operatioui)  without  the 
knowledge  of  fi.  B.,  subsequently 
to  t)i^  6m^  Ootoli^,  fi|scqt^|oi9pvh 
service :— Held,  that  such  subse- 


nt  assent  to  the  service  witk  C. 
not.rebie  baek'io  dtecdm- 
inenoement  of4t^  so  as<  t6'  snake  the 
senrtce  in  Dale 'referable  to  the  in- 
denture. 

<     fig  .also  tf  tiieaot of ifnft Gau  3, 

CL   ISdv  hid  not.  passedU'ticviMr. 

n^,^imm  Tj  hAakitamU /qf  Afml- 

■  atfOK. .  *        .     ^  ■  M5 

in.  By  Hiring  <mi  Scrokc^ 

14.  Am  hirea  vaen  from  Sith  April, 
19l6i  to  ath  April,  18i7«  to  tew, 

'  work,  fill,  and  dritr^  eoaiK  axid  to 
do  such  other  work  as  shall  be  ne- 
cessary for  the  carrying  ion  o£A,*m 
Qolliery,  and  as  tlu^y.  shall  be  re« 
quired  and  directed  to  do  by  A. ; 
the  m^n  to  receivie  2s.  ^d^  for  j^ach 
day  that  they  shall  be  laid  idlfi  (he 
unemployed)  by  A.r  except  on  the 
piny-Saturdays,    wheo  th^  pit  ia 

foing  single  sUA  (working  twelve 
ou^s)  but  the  pU  going  double 
.  sluft  (working  tyyc^ni^-foui  hours), 
the  men  to  work  one  shif](,  in  order 
to  n^ke  each  ahiftde^ep  i^9  (L  e. 
in;a  fortnight)^  anp,;  except  when 
prevented  by  sickness  or  other  un- 
.ayoidabk  cause,  to  dp,  and.  per- 
Tom  a  full  d^yls  .iifork  ,pa  evi^ 
vmking'd^i  g^cepi^a,mgic  Mi 
e/i  the  pay'Saiur^affs^  and  la  oe- 
fault  thereof,  for  every  such  default 
to  pay  £*.  C A  to  A. ;— Held,  that 
in  this  hiring  there  was  an  excep- 
tion of  p^-Saturda^s  and  Sun- 
days, and  that  therefore  no  settle- 
ment was  gained  by  servke  under 
such  hiring.  JRes  v,  tnkakitoMts  of 
Coiopett,  .     ,.   ,    559 

15.  By  the  refutations  of  a  county 
bridewell,  the  keepec  may  appoint 
turnkeys  ^subject  to  th^  approha- 
tk>n  and  confirmation  qf  the.  visit- 
ing justices ;  the  keeper  may  sus- 
pend such  jtt^mkeya  for  disobedi- 
ence or  improper  behaviour,  but, 
must  make  a  report  jtK^  |l[ii')|asnces' 
within  threes  days,  ^nd  i^ust'iibt 
make  new  permaneiiit  appc&itibenb 
until  the  visitmg  just?^1im1ttkaifle 
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inqniiyc'thc  tilnikey.  isto  be  paid 
by  the  oouiity  troaMrer^  but  it  to 
be  in  iuli  otber-  respects  under  the 
imtoediatei  onkrs  aiid  contrd  of 
the  keeper :  any  turnkey  'Conrkted 
of  drunkmiDeasy  Itiay  be  diemissed 
by  tbft'  juqticeBc-H^Held,  that  a 
tdmkey  anookited  in  puriuance  of 
luch  repruladons,  and  at  an  iumial 
salary,  is  npt  a  servgut  either  to  the 
justices  or  the  keeper,  so  a$  to  be 
ajble  to  acqvire  n  seoleroent  by 
hkiM  and  serviob.  <  Tk6  King  v. 
InhaliUuUs  tf  SpanikDli.  '  ■       '8 

IVi  CoMuaiPoor. 

16.  A  poor  ^son  legally  settled  in 
the  jmrish  of  A.,  having  come  into 

'  the  parish  of  JB«  animo  ixioraodi, 
there  meets  with  an  accident,  such 
is  to  make  it  dangerous  aciuallv  to 
remove  him,  or  even  to  take  nim 
li^fore  a  justice  to  be  examined  as 

'  16  bis  settlement,'  and  becomes 
chargeablei  Ui  consequence  thereof, 

'  cannrot  be  regarded  as  tasuaitpdor; 

and  an  order  fbr  his  removal  may 

be  made  and  suspended  under  35 

<J«).3,c.  101,  g.I&^. 

And  such  order  bj^iciig  so  made 

'  and  suspended,  the  parish  of  A.  is 

'  bound  to  pay  to  the  officers  of  (he 
parish  of  B.  expenses  incurred  by 
them  in  coring  dnA  mkinUining  the 
pauper  duriijg  tbe  suspedsion  of 
the  order  of  removal. 

Bitt  ff  such  poor  per9on  had  oot 
come  into  the  parish  of  B.,  animo 
morandi,  he  would  have  come  with- 
in the  description  o£  casual  pooTf  and 
would  not  have  been  removable. 
So,  if  the  poor  person  (e.  g.  a 

-  Iforeigner) '  had  no  settlement  else- 
where. Semble.  The  King  v.  fn- 
hatitants  of  Oldboid.  5^9 

V,  Eadardy  Order. 

17.  An  application  for  an  order^  un- 
der 4  &  5  WUl.  4,  c  76,  for  the 
maintenance  of  a  bastard  child, 
which  had  become  chargeable  six- 
teen days  before  the  October  ses- 


sicms,  waa  nfade  loi  the  Bp^hany 
$e«sions4  without  good  reason 
sh?wn  why  the  ^ppltoauon  hod  not 
been..90Qner.inftdec  Held^.tHat:the 
sessions  liadfto  jurisdictioo  toicn- 
terlainit. 

Q^fO/e-rrwhetW  tbe  appliefttwn 

mMst^  lA  «11  eased,  be  nadeito  the 

first  ,§0psi9iift  after  the^^bild  be- 

.  con^ea  chargeable*     Aor  Vt  Hcaih. 

18.  Held»  ^t-Cokridgtt  J,^  in  >the 
Outer  Court,  that  under  4  &  5 
WiU.  4,  c.  .7^,  8,  7)3y  aaapplication 
for  an  order  on  the  piMtative  &dier 
of  a  bastard  cbildi  need  noi,:  in/all 
qase#i  be  made  to  tbe.firat  jteiiifliis 
aft^r  the  ehild  beeopaeachfirgniide, 
buutmRMtbemade  la  defeat. aes- 
siona  ati  whKh  it  €an*be  made'  with 
e^tr  Tk^.  Kmg  Y,\Jmtiota  ^  Or- 

,;>iwr<WircL,i  ,.    \  051 

V     yi.'  AppcaVifigdnsf  ^         ^ . 

10^  iQfwrfet  fvberbeyi  Ka  >Ql^»n  to 

^jpP9i}TMer  wp^n  an  4>e«upkr^  on 

-^.gprftund'  tbai^.th^idwi^f  of 

the  occupation  exempts  from«aie- 

..biilitj^  .ii^.lbe  wilQMt  of.  appeal 

7  onb^ .  on  v^i.  be.msoi  in  an  ac- 

/iieniamg/f  <4f«  Fi9or  of,  fimM  ^. 

' ;[  //TossEs^iONr;  ■  - 

Sre.4bDvaasE  Pos&bs^iq«»  .  _ 
POWER. 

Execution  of  power,  with  regard  to 
the  atteatation  9f  instruments.'— 

StC  £VIDXKC£,  ^  &  6* 

PRESCRIPTION.      ' 

5eC.£vJD£2(CE,    8* 

PRBSBKTMENT. 

See  Bills  or  Exchano^i  5. 

PRESENTATION  TO  A  LI  VINO, 

Sfe  Sm  ovTf 

PRINCIPAL  AND  AGENT. 

5ee  Evidence,  10. 


w^ 


I  N  D  B  X. 


PRINCIPAL  AND  SURETY. 

See  Bills  of  Exchangk,  4. 

Declaration  upon  a  bill  of  exchange 
indorsed  by  J,  S.  to  the  defendant, 
and  by  the  defendant  to  the  said  J. 
S,,  and  by  the  said  «/.  S»  to  the 
plaintiff.  Plea :  that  after  the  dis- 
honour of  the  bill  the  plaintiff  took 
a  cognoyit  from  the  said  J,  5.  in 
an  action  on  the  bill,  by  which 
longer  time  was  given  than  would 
have  been  required  for  obtaining 
judgment  in  that  action.  Upon 
general  demurrer  to  the  plea,  it 
was  held,  that  it  sufficiently  ap- 
peared that  /.  S.  who  indorsed  to 
the  plaintiff  was  identical  with  the 
J,  S»  who  was  the  first  indorser, 
and  that  the  plaintiff  was  cognisant 
of  that  fact  at  the  time  of  taking 
the  cognovit,  and  that  therefore 
the  plea  set  \ip  a  ffood  defence^  by 
shewing  that  the  {uaintiff  had  civen 
time  to  a  party  prior  to  the  defend- 
ant. 

Sembkf  that  if  the  plaintiff  had 
not  known  that  J.  S.  was  also  first 
indorser,  the  givmg  time  to  him 
would  not  have  affected  his  right 
of  action  against  the  defendant. 

Held  also,  that  an  objection  to 
the  plea  for  being  pleaded  in  bar 
of  the  action  generally,  and  not  in 
bar  of  its  further  maintenance,  it 
not  being  stated  that  the  cognovit 
was  given  before  action  brought, 
could  only  be  taken  advantage  of 
by  special  demurrer.    Hall  v.  Cole, 

124 

PRIVILEGE. 

See  Case. 

PROBATE. 

See  Executors. 

PROHIBITION. 

Where  a  rule  nisi  for  a  prohibition  io 
an  inferior  Court  has  been  dis- 
charged, the  Court  will  not  allow 
the  motion  to  6e  renewed,  upon 


affidavits  stating  matter  not  b^re 
presented  to  tli^  Court,  but  exist- 
ing at  the  time  of  the  original  ap- 
plicatbn.  Dodenham  yr.Rk&tti,  dS7 

PROMISSORY  NOTES. 
Set  Bills  of  Exchangb. 

PROSECUTOR. 

See  Certiorari. 

PROTEST. 
.  See  Bihis  of  Exchange,  6, 

RAILWAY  COMPANY. 
See  Comfensatiok. 

RATE. 

See  Church  Rate— Highwat— 
Overseers — ^Poor. 

RATE^BOOKS. 

The  Court  cannot  compel  the  officers 
of  a  parish  to  permit  the  rate-pay- 
ers of  the  parlBh  to  take  Dopiea  of 
or  extracts  irom  a  boqk  contain- 
ing all  parochial  rates  and  accounts 
of  all  moneys  received  for  parochial 
purposes,  but  not  containing  any 
account  of  parochial  disbursemmts, 
kept  under  the  directions  of  a  local 
act. 

So  akfaough  the  parish  have 
adopted  the  provisions  of  2  WiiL  4, 
c.  60»  (the  Vestry  Act.)  The  King 
V.  The  Ve^rymen^^c^  afSi.MMry- 
le-Bone,  Middleiex.  600 

RECORD. 

Indorsement  of  finding  by  jury. — See 
Vabiance. 

REGULiE  GENERALES, 
For  the  exammatioB  of  artided  clerks. 

REPLEVIN. 

SeeFooR,  19. 

1.  Replevin  lay  at  common  law  for  a 
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^tdtigful  detention  of  goods  taken 
under  a  lawful  distress. 

And  where,  to  an  avowry  for 
rent-serrice,  the  plaintiff  pleaded 
in  bar,  that  after  the  taking  and 
before  the  impounding,  he  tender- 
ed the  rent  and  costs  of  the  dis- 
tress :  the  plea  was  held  to  be 
good.     Evan3  V.  EUiatU  606 

2.  Where  parties  tender  themselves 
for  obligors  in  a  replevin  bond,  the 
sheriff  should  reauire  evidence  of 
their  reputed  credit  and  solvency, 
and  should  not  rest  satisfied  with 
their  own  representation,  even  upon 
oath. 

But  he  is  not  bound  to  travel 
out  of  his  office  to  obtain  infor- 
mation. 

In  case  against  the  sheriff  for 
taking  insufficient  sureties  in  a  re- 
plevin bond^  the  plaintiff  cannot 
recover  damages  beyond  the  pe- 
nalty in  the  bond.  Jefery  v.  Bas- 
iard.  d03 

RE-RESTITUTION. 

See  FoRciBLB  Detainbb. 

ROAD. 
See  Hjguway. 

RULE. 
Re-opening  of.-^5ce  Arbest — Pro- 

HIBITIOK. 

Rule  absohitet  in  first  instance. — See 
Chaps  lw  akdsks. 

SCIRE  FACIAS. 

See  Error,  Wrft  or — Executors. 

SEPARATION  DEED. 

A  deed  of  separation  in  which,  after 
reciting  that  differences  subsisted 
between  the  husbttid  and  wife,  and 
that  they  had  agreed  to  live  apart, 
and  that  the  husband  had  agreed 
to  give  to  trustees,  for  the  be- 
nefit of  hb  wifbr,  a  life  annuity 
for  Iter  separate  roainteoance,  it 


was  witnessed  that  considera- 
tion [of  lOf.  paid  by  each  of  the 
trustees  to  the  husband,  and  of  the 
covenants  thereinafter  contained, 
the  husband  granted  to  the  trus- 
tees a  life  annuity  of  200/.  for  the 
benefit  of  the  wife,  and  in  which 
there  were  (amongst  others)  a  co- 
venant by  the  trustees  to  indem- 
nify the  husband  from  the  debts 
of  the  wife,  need  not  be  inrolled 
under  53  Geo.  3,  c.  141,  s.  2. 
Carter  v.  Smith.  480 

SERVICE  OF  NOTICE. 

See  Notice. 

SESSIONS. 

When  thU  Court  will  revino  the  deci-' 
iion  of  the  Quarter  Sessions, 

See  Poor,  12. 

SET-OFF. 

A  debt  from  the  testator  cannot  be 
set  off  in  an  action  for  money  Bad 
and  received  to  the  use  of  the 
plaintiff  as  executor.  Schafield  v. 
Corbitt.  527 

SHERIFF. 
See  Case — Replevin,  2. 

SHIPPING. 

In  assumpsit  fbr  demurrage  upon  an 
agreement  in  the  nature  of  a  char- 
ter-party, non-compliance  by  the 
plaintiffb  with  the  provisions  of  3 
&  4  mil.  4,  c.  52,  s.  108,  requir- 
ing that  previously  to  the  unlading 
of  goods  carried  coastwise,  a  writ- 
ten notice  of  the  ship's  arrival, 
with  goods,  signed  by  the  master, 
shall  be  given  to  the  collector  or 
comptroller  of  customs,  by  the 
master,  owner,  wharfinger,  or  agent 
of  such  ship,  and  proper  docu- 
ments obtained,  should  be  speciaHy 
pleaded,  and  cannot  be  set  up  as 
a  defence  under  non  assumpsit. 
ktlcock  V.  Taylor,  296 
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SHOKT-HAND    WRITER'S 
NOTES. 

■  The  Cosfft  will  not  take  the  «uro- 
mioff  up  of  ft  judge  Arom  a  ahort- 
himd  writer'a  notes,  Terified  by 
aflSdaviu    Serjeant  v.  Chtfy,    819 

SIMILITER. 

The  Court  refused  to  erant  a  new 
trial,  moTed  for  by  the  defendant 
on  the  ground  that  no  similiter 
had  been  added  to  a  replication 
concluding  to  the  country,  and 
that  the  absence  of  a  similiter  was 
not  supplied  by  an  "  ^c,"  where 
no  objection  was  made  to  the  is- 
sue until  afler  verdicti  StockdaU 
y.  Chapman.  711 

SIMONY. 

The  sale  of  the  advowson  of  a  church 
wkidi  is  foil,  is  not  sinMMiiacal  by 
reason  of  the  incumbency  beibg  at 
the  time  of  sale  voidable  at  the 
election  of  the  patron. 

And  a  coavejyaoce  under  such 
sale  will  pass  the  right  of  immedi- 
tte  presentation.   AIHom  ^^^  Aiiay4 

686 

STAMP- 
See  Bills  op  Ezcbange,  1— Eti-> 

DSNCB,  11. 

Under  9  Geo,  4,  c.  14,  s.  8,  a  writ- 
ten memorandum  acknowledging 
a  debt  may  be  given  in  evidence 
without  a  stampi — although  it  con- 
tain words  of  agreement) — where, 
the  original  debt  beinff  proved  ali- 
unde, the  memorandum  is  pro- 
duced merely  to  shew  the  contmu- 
ance  of  the  debt. 

SembUf  that  if  there  had  been  no 
other  evidence  of  the  debt  itself 
the  memorandum  would  have  re-* 
quired  it  stamps    Morris  v.  Dixon. 

438 

SUMMONS. 

See  Justices,  3. 


SUPERANNUATION    ALLOW- 
ANCESw 

1 .  The  Lords  of  the  Treasury  or  Ad- 
miralty have  no  power  under  50 
Geo.  8,  c.  1179  and  3  Geo.  4,  c. 
113,  to  grant  pensions  ybr  life  to 
superannuated  and  retired  officers 
in  the  public  service. 

They  can  only  recommend  to 
parliament  that  a  sum  be  voted  to 
the  officer  in  each  year. 

And  the  crown  may  at  any  time, 
at  its  own  discretion,. — the  exer- 
cise of  which  cannot  be  questioned 
in  a  Court  of  Law, — revoke  the 
grant  of  a  superannuation  allow- 
ance made  under  the  acts.  Rex  v. 
Lords  of  the  Treasury.  {Ex  parte 
Hand.)  508 

2.  The  Lords  of  the  Treasury  have 
a  discretionary  power  of  revoking 
a  minute  by  which  they  have 
granted  a  superannuation  idlow- 
anee  under  3  Geo.  4,  c.  115,  npon 
the  retirement  of  the  grantee  from 
an  ofSee  hekl  during  die  pleasure 
of  the  crown.  Rex  v.  Lords  of  ike 
Treasnry.    {Ex  parte  Smyth.)  505 

SURETY. 

See  PaiNciPAL  and  Surety. 

SURRENDER. 
See  Co?TnoLD. 

TENDER. 

See  Apothecary. 

Whether  a  creditor  for  ^OL  is  bound 
to  accept  a  tender  of  10/.  towards 
his  debt,  qutere. 

Where,  in  indebitatus  assumpsit, 
the  defendant  pleaded  payment  of 
a  sum,  parcel  of  the  several  sums, 
&:c.,  and  pleaded  also  a  tender  of 
another  sum,  pared  &e.,  held^  that 
the  Uuter  plea  wa«  ffood^  without 
alleging  that  the  tenoer  was  made 
qfter  the  payment.' 

Semble^  that  in  order  to  ^aif^e  the 
question,   whether  a   creditor  is 


,I..N 
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X. 
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bound  to  accept  a  tender  of  part 
Wik^utit,  ihk  iiUmtffif  i^o^ild'fe- 
ply,  that  a(r  thef  iiibe  of  the  tender^ 
,  the  other  syifaci  vag  uiipai^,  /ones 
y.Owen.  .  .  6'20i 

'     TEStATQR*: 
See  EviDtircE,  d^— S4?r-ojpi 


Lim  $ft  xnieii  Solicitor  to  a  Corporation* 
'  See  Attoenby,  4. 


TRAbER. 

An  assigoment  by  a  grader  of  hia 

Srei^ises  and  eflects  to  B.  a  ere- 
itor,  upon  trust  to  dispose  of  the 
trad^  or  canry  it  on  foe  the  benefit 
of  such  cr^ditoi^aaa  will  execute 
the  trust  deed,  and  <p  distribute! 
t^e  proceeds  ainongst  such  eredi-* 
torsi  and  to  pay  the  aurpluaVo  ^.^ 
is  ,vovd»  as  againsl^  a  p^t^executing 
creditpr,  on  the  ^  ground  that  by 
executing  the  trus(  de^d  the  cre-> 
ditpra  jvould  render  themvelvea 
liable  in  respect  of  the  future  trade; 
But  it  is- no* ;  oli)ection  to  such 
assignment,  that  at  the,  ^ime  of  it$ 
execution,  ^.,  v^hose  trade  partly 
consisted  ,ii>  4cmog|  exciseable  arti-> 
cles,  had  n6  licence,  and  was  there-* 
by  liable  to  a  penalty.  Owen  v. 
Body.  448 

TRESPASS. 

Set  Juaxic^jL  1— Plxadwo,  5-*» 
.  Poo^  19. 

TRIAL. 
See  Lai«P0irr-*^j6w  T*tfcir— Vibpict. 

TROVER. 

S0e  BAinqKUPF,  !• 

1 .  Where  a  tfenant  Temoves  the  soil 

df  the  demised  land,  and  places 

therein   stone    staddles,   in  some 

places  with  a  birick  foundation,  and 

VOL.  vi. 


■  ■ 


erects  upon  the  staddle?  9  thatched 
wooden '  barn^  whictif '  i^ '  kc/pt  tti  its 
place  upofi  the  Saddles  by  the 
preisuve'  «f .  ddsei !  •  mipcnnoumbtnt 
i4iwight<al<m0|tr^he  'may  maintain 
liiov«n<br,tbeiinoQdfvcnkaad>tbbtch. 
Ww^tovghy^Maton.^    •    /t.  367 

.  An  officer  in  whom  a  right  to  the 
custody  of)  chaM^  ^a  vested  by  act 
of  parliament,  nas  not,  in  respect 
of  such  right  ttierely; 'sue*  «<  pro- 
perty ih  th«m  a»  wrt)  enable  htm  to 
mabtaSn  ati  aqtion  fbr  the  wrongful 
detentTofn  of  them. 

Parish  officers,  or  othel*  {Arsons, 
by)vhom  parish  books  &c.  are  ap- 
pointed bv  the  inhabitants  in  vestry 
assembled  to  be  kept,  cannot  bring 
trover  against  ah  ex-wayWarden 
for  the  books  of  aecotitits,  assess- 
ments, &c.  kept  by  him  during 
the  periodln  winch  lie  was  in  office, 
«k»dnatlii -the 'posaesstos  <if  n^hich 
h»  haa  iaeiwr  partfad.    Addiaon  v. 

u&mnd.^    '   .■'.^•■  y'^  "•  '       •■    422 

'*   "'  ■  "".TURNKEyi../ 

UNIFORMIT¥  OB  PftOOESS 
ACT. 

See'PiMAJ^ivo,  2, 

■     i    ■'■■-  UdAGB.       ■    ^     ■ 

It  cannot  be  inferred  as  matter  of  l#w, 
that  words  occurring  in  a  lease  are 
used  by  the  parties  in  a  peculiar 
sense  in  which  they  are  understood 
in  the  district  in  which  the  property 
demised  is  situate. 

ft  is  a  question  for  the  jury,  in 
what  sense  the  ^ords  were  used 
in  the  particular  case. 

But  where  a  peculiar  technical 
sense  is  generally  affixed  to  the  par- 
ticular words  In  demises  of  the 
same  subjects,  without  reference  to 
local  usage,  the*  parties  will  be  un- 
derstood to  have  used  the  words  in 
the  peculiar  tiacbnird  sense.  Sern- 
ble.     Clayton  v.  Gregson*  694 
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USE  AND  OCCUPATION. 

An  action  for  use  and  occupation  lies 
(under  11  Geo,  2,  c.  19),  upon  a 
parol  demise  of  the  minerals  lyinff 
in  the  lands  of  the  lessor,  coupled 
with  an  actual  entry.  Jonet  ▼.  &y- 
noids.  441 

VERDICT. 
See  Jury — ^London. 
Where  the  jury  retire  to  deliberate 
upon  the  verdict,  and  the  judge 
and  counsel  quit  the  Court,  leaving 
the  associate  to  take  the  verdict ; 
and  the  jury  find  facts  which,  ac- 
cording to  thedirectionof  the  judge, 
entitles  the  plaintiff  to  judgment, 
the  associate  is  bound  to  enter  a 
verdict  accordingly,  although  the 
jury  say  at  the  same  time  that  they 
do  not  mean  to  find  for  the  plain* 
tiff.     Doe  d.  Lexni  v.  Basten    541 

VARIANCE. 

1.  The  Court  cannot  give  judgment 
according  to  the  very  right  of  the 
case,  under  3  &  4  fVili.  4,  c.  42, 
8.  24,  unless  application  to  amend 
before  verdict  has  been  refused. 
Serjeant  v.  Chafy.  819 

2.  In  an  action  against  a  sheriff  for 
an  escape,  and  for  a  false  return  of 
non  est  inventus,  it  appeared  that 
the  sheriff  had  negligently  omitted 
to  arrest^  having  opportunity^  and 
the  judge  at  nisi  prius  ordered  a 
finding  by  the  jury  to  that  effect 
to  be  mdorsed  on  the  record,  and 
the  defendant  had  a  verdict : — The 
plaintiff  is,  under  3  &  4  WUL  4, 
c.  42,  s.  24,  entitled  to  have  judg- 
ment entered  for  him. 

The  Court  has  no  power  to  im- 
pose any  terms  upon  the  party  for 
whom  judgment  is  ordered  to  be 
entered  under  this  section.  Geast 
V.  Elvjes.  453 

VOTING  PAPERS. 

1.  Semble,  that  a  town  clerk  is  not 


bound  to  aHow  iaspection  of  Ae 
voting  papers  delivered  at  the  elee* 
tion  of  councillors,  under  5  &  6 
Will,  4,  c.  76,  to  more  than  one 

burgess  at  a  time. 

Nor  to  allow  any  burgess  to  have 
more  than  one  of  such  voting  pa- 
pers in  his  hand  at  the  same  time. 

But  that  he  is  bound  to  allow 
any  burgess,  who  brings  with  him 
a  list  of  the  burgesses,  to  make 
marks  upon  such  lists,  denoting 
how  each  voter  appears  by  the 
voting  paper  to  have  given  his 
vote.    Itex  V.  Arnold,  152 

2.  By  5  &  6  fVilL  4,  c.  76,  the  towp 
clerk  is  required  to  preserve  in  his 
custody  the  voting  papers  used  at 
an  election  of  councillors  for  six 
months  afterwards.  A  criminal  in- 
formation having  been  filed  against 
a  town  clerk  for  misconduct  at 
such  an  election,  the  Court  refused 
to  direct  that  the  voting  papera 
should  be  impounded  for  the  pur- 
pose of  evidence  against  him,  al- 
though the  six  months'  custody  of 
them  would  expire  before  the  trial. 
Rex  V.  Nicholetts.  827 

WATER. 

The  right  to  take  water,  when  an  in* 
teres t  in  land.     Tyler  v.  Bennett, 

826 

WARRANT. 

See  Justices,  3. 

WARRANTY. 

Upon  a  sale  of  pictures,  a  bill  of  par- 
cels of  '<  Four  pictures.  Views  in 
Venice,  Canaletti,  160^,"  is  evi- 
dence from  which  a  jury  is  at 
liberty  to  infer  a  xoarranty  tliat  the 
pictures  were  the  production  of 
that  artist.    Power  v.  Barham,    62 

WORK  AND  LABOUR. 

See  Pleading,  7, 
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